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NOTB  A5  TO  ABBREVIATIONS  USED  IN  THE  CUMULATIVE 

REFERENCES  IN  THIS  WORK. 

1^       L.  is  affixed  to  all  cases  from  the  U.  S.  Reports,  and  refers 
to  the  so-called  Lawyer's  Edition  of  the  U.  S.  Reports,  the 
figures  indicating  the  book  and  page  of  that  edition. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of 
F.  C.  the  U.  S.  Circuit  and  District  Courts,  refers  to  the  series 

of  reprints  "  Federal  Cases,"  and  gives,  as  the  publishers 
of  that  series  do,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  a  case  contained  in  the 
Fed.  Cas.    series  of  Federal  Cases  is  not  reported  in  the  reg- 
ular series  of  U.  8.,  C.  C,  and  D.  C.  Reports,  and 
the  citation  of  such  cases  is  to  the  volume  and  page  of  Fed. 
Cas.,  not  to  the  number  of  the  case. 

Fed.  Fed.  or  Fed.  Rep.  refers  to  the  well-known  Fed- 

Fed.  Rep.    eral  Reporter. 

Those  who  have  the  Lawyers'  Reports  Annotated  will 
readily  recognize  the  abbreviation  L.  R.  A. 

Lawyers  who  have,  and  those  who  are  in  the 
Am.  Dec.  habit  of  using,  the  American  Series  of  Selected 
Am.  Rep.  and  Annotated  Cases  do  not  need  to  be  told 
Am.  St.  Rep.  that  the  American  Decisions,  American  Reports, 

and  American  State  Reports  are  represented  by 
the  abbreviations  Am.  Dec,  Am.  Rep.,  and  Am.  St.  Rep. 

The  Pennsvlvania  State  Reports  and  the  New  Jer- 
N  *  II  ®®^  Reports,  both  law  and  equity,  are  designated  by 
N*  J*  Ea  *^®  number  of  the  series,  not  by  the  names  of  the 
N.  C.  reporters,  while  the    North  Carolina  Reports  are 

cited  under  the  reporters'  names  and  numbers,  in 
spite  of  the  rule  recently  adopted  by  the  Supreme  Court  of 
that  State,  because  we  know  of  no  set  in  existence  which  is 
numbered  from  1  to  123  of  N.  C.  Reports. 

Atl.  The  reporters  of  the  National  Reporter  System  are 

Pac.  designated  as  Atl.,  Atlantic;    Pac,   Pacific;    N.  E., 

N*  5:  North  Eastern  ;  N.  W.,  North  Western  ;  So.,  South- 

g'  g^  *  em  ;   S.  E.,  South  Eastern ;  S.  W.,  South  Western  ; 

^.  y/^  and  S.  Ct,,  Supreme  Court  Reporter. 

^»         We  think  that  in  all  other  respects  our  abbreviations 
•    *•     will  be  clear  and  familiar  to  all  who  are  accustomed 
to  the  use  of  law  reports. 
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XI  HOWARD. 


11  How.  1-22,  13  L.  679,  GRATZ  v.  COHEN. 

Vtaadulent  conveyanees. —  A  deed  will  not  be  set  aside  for  fraud 
where  the  grantor,  though  aged,  was  capable  and  intelligent,  the 
deed  was  executed  after  due  deliberation  and  upon  advice  of  friends, 
the  consideration  was  fairly  adequate  and  there  was  a  sufficient 
motive  for  its  execution,  pp.  17,  18,  19. 

Cited,  arguendo,  in  Doty  v.  Hubbard,  55  Tt.  282,  holding  instruc- 
tions  of  court  to  Jury  on  question  of  capacity  to  contract,  not 


A  deed  executed  by  an  executrix  will  not  be  invalidated  for 
failure  to  recite  that  the  consideration  passed  to  her  in  her  repre- 
sentative capacity,  p.  20. 

Wills. —  Where  an  executrix  is  empowered  under  a  will  to  change 
a  bequest  so  as  to  give  the  principal  instead  of  the  income,  such 
empowering  is  usually  considered  as  the  expression  of  the  testator's 
wish  to  have  it  done,  and  if  omitted,  equity  will  consider  it  done, 
p.  21. 

11  How.  22-^,  18  L.  587,  UNITED  STATES  v,  GIRAULT. 

Ofidal  bond. —  In  an  action  brought  against  principal  and  sure- 
ties for  breach  of  an  official  bond,  a  plea  by  the  sureties  that  subse- 
quent to  the  breach  complained  of,  a  new  bond  had  been  given  and 
accepted  in  full  discharge  and  satisfaction  of  the  bond  sued  upon,  is 
bad,  as  the  new  bond  could  be  no  satisfaction  for  damages  that 
had  accrued  as  the  result  of  the  breach  of  the  first  bond,  p.  29. 

Fleasy  which  go  to  the  evidence  upon  which  it  is  assumed  that 
the  plaintiff  will  rely  at  the  trial,  and  not  to  breach  charged,  are 
bad,  p.  29. 
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Cited  and  followed  in  Christy  y.  Scott,  14  How.  293,  14  L.  426, 
holding  pleas  bad  where  they  would  be  appropriate  objections  to 
plaintiff's  title  at  trial. 

Estoppel. —  Sureties  as  well  as  principal  are  estopped  from  setting 
up  the  fraud  of  the  principal  for  the  purpose  of  disproving  the  evi- 
dence of  his  indebtedness,  p.  30. 

Cited  and  followed  in  Chicago  v.  Gage,  95  IlL  630,  35  Am.  Bep. 
199,  holding  sureties  concluded  from  showing  that  amount  appearing 
as  treasury  balances  were  fictitious.  See  note  discussing  this  sub- 
ject in  37  Am.  Bep.  235,  3  Am.  St  Bep.  750,  10  Am.  St  Bep. 
849.    See  note,  collecting  cases,  in  63  Am.  St  Bep.  328. 

Distinguished  in  Supreme  Council,  etc.  v.  Casualty,  etc.,  Co.,  63 
Fed.  53,  54,  22  U.  S.  App.  439,  holding  defendant  not  estopped  to 
show  when  items  charged  against  principal  were  received. 

Estoppel. —  Where  returns  by  the  principal  cover  transactions 
that  occurred  prior  to  the  time  of  giving  the  bond  upon  which  they 
were  liable,  sureties  are  not  estopped  from  denying  such  returns, 
p.  30. 

Cited  and  followed  In  Supreme  Council  Catholic  Knights  v. 
Casualty  Co.,  63  Fed.  54,  22  U.  S.  App.  439,  holding  defendant  not 
estopped  to  show  when  items  charged  against  principal  were 
received.  See  note  discussing  this  subject,  in  37  Am.  Bep.  235,  3 
Am.  St  Bep.  750,  10  Am.  St  Bep.  849. 

A  general  demurrer  is  bad  if  one  of  the  several  pleas  demurred 
to  is  a  good  bar  to  the  action.  In  such  a  case,  judgment  is  prop- 
erly rendered  against  the  plaintiff,  pp.  30,  31. 

Cited  and  followed  in  Whitenack  v.  Philadelphia  B.  B.,  57  Fed. 
1)02,  overruling  general  demurrer  to  several  pleas,  where  one  is 
good. 

Judgment  —  Joint  obligation. —  In  Mississippi,  where  an  action 
is  brought  upon  a  joint  note  or  bond,  separate  judgments  may  be 
taken  against  the  several  defendants,  or  judgments  to  be  taken 
against  some  of  the  defendants  and  the  proceedings  discontinued  as 
to  others,  p.  31. 

Cited  and  followed  in  Coffee  v.  Bank  of  Tennessee,  13  How.  189, 
14  L.  107,  atfirming  judgment  against  one  Indorser  in  suit  success- 
fully demurred  to  as  to  all  others. 

Judgment  —  Appeal  and  error. —  Judgment  entered  against  two 
out  of  three  joint  defendants,  without  disposing  of  the  case  as  to 
the  third,  is  irregular  and  not  final,  and  Supreme  Court  will  dismiss 
the  writ  of  error  or  appeal,  for  want  of  jurisdiction,  and  remand 
case  to  court  below  for  further  proceedings,  pp.  31,  32. 

CJted  and  followed  in  Holcombe  v.  McKusick,  20  How.  554,  15 
L.  1021,  refusing  to  review  judgment  where  material  allegations  in 
replication  remain  undisposed  of;  Horhorst  v.  Hamburg-American, 
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etc.,  Ck>.,  148  17.  S.  2M,  37  L.  444,  13  S.  Gt.  590,  dismissing  appeal 
where  record  shows  suit  stiil  i)ending  against  co-defendant  Cited, 
arguendo,  in  Commonwealth  y.  Foster,  122  Mass.  322,  23  Am.  Rep. 
330,  holding  judgment  and  sentence  upon  one  count  in  indictment, 
disposed  of  others. 

Distinguished  in  Potter  v.  Beal,  50  Fed.  863,  5  XJ.  S.  App.  49,  hold- 
ing order,  directing  disposal  of  papers  where  suit  still  pending,  ap- 
pealable; Standley  v.  Roberts,  59  Fed.  839,  19  U.  S.  App.  407,  allow- 
ing appeal  from  order  dismissing  interpleaders  from  suit,  though 
original  suit  still  pending;  Salmon  v.  Mills,  66  Fed.  33,  27  U.  S.  App. 
732,  holding  orders  dissoWing  attachment  and  Judgment  in  favor 
of  interpleader,  appealable. 

Miscellaneous. —  Miscited  in  Bass  v.  Comstock,  38  N.  Y.  22,  to 
point  that  demurrer  lies  to  general  issue  pleaded  argumentatively. 

11  How.  33^7,  13  L.  593,  OAKEY  v.  BENNETT. 

Bankrupt  laws. —  Where  the  proceedings  in  bankruptcy  are  regu- 
lar and  bona  fide,  the  property  of  the  bankrupt  within  the  Jurisdic- 
tion of  the  United  States  becomes  vested  in  the  assignee,  pp.  43,  44. 

Distinguished  in  Hampton  v.  Rouse.  22'WaU.  275,  22  L.  758,  11 
Bank.  Reg.  478,  holding  decree  of  bankruptcy  did  not  pro  facto 
take  away  bankrupt's  right  to  redeem  property;  Ewing  v.  Van 
Wagenen,  6  Wash.  St  47,  32  Pac.  1011,  holding  property  of  bank- 
rupt vested  in  receiver  as  soon  as  appointed. 

Bankruptcy. —  A  statutable  conveyance  of  property  can  have  no 
effect  outside  of  the  Jurisdiction  within  which  the  property  is  situ- 
ated, save  that  effect  which  the  comity  of  nations  gives  it.  Hence 
an  assignment  under  the  bankrupt  laws  of  the  United  States  does 
not  of  itself  pass  title  to  any  property  situated  within  a  foreign 
State,  such  as  Texas,  before  its  admission  to  the  Union,  pp.  44,  45. 

Cited  and  followed  in  Security  Trust  Co.  v.  Dodd,  173  U.  S.  629, 
19  S.  Ct  546,  holding  assignee  of  Minnesota  corporation  took  such 
title  to  property  in  Massachusetts  as  Massachusetts  courts  choose 
to  respect;  In  re  Bugbee,  4  Fed.  Cas.  610,  9  Bank.  Reg.  262,  hold- 
ing assignee  in  bankruptcy  might,  under  comity  of  nations,  take 
property  situated  in  foreign  State;  Goodsell  v.  Benson,  13  R.  I.  252, 
holding  debt  not  discharged  by  bankruptcy  proceedings  in  England; 
Bamett  v.  Pool,  23  Tex.  520,  holding  title  acquired  by  purchaser  not 
enforceable  against  property  in  foreign  State.  Approved  in  Moseby 
V.  Burrow,  52  Tex.  404,  holding  receiver  incapable  of  acting  as  such 
outside  of  Jurisdiction  of  court  appointing  him. 

Every  conveyance  of  real  property  must  be  governed  by  the 
laws  of  the  State  within  which  it  is  situated,  p.  46. 

Cited  and  followed  in  Doyle  v.  McGuire,  38  Iowa,  413,  holding  rule 
applicable  to  rights  of  parties  and  capacity  to  contract  with  refer- 
ence to  lands;  Steevens  v.  Earles,  25  Mich.  42,  holding  bankrupt  en- 
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titled  to  residue  of  property  after  all  debts  paid;  Barnett  v.  Pool,  23 
Tex.  520,  holding  title  did  not  pass  where  convej-ance  not  made  in 
conformity  to  laws  of  State  where  property  situated. 

Bankruptcy. —  Any  title  to  property  situated  without  the  Juris- 
diction of  the  United  States,  given  by  assignee  in  bankruptcy,  would 
be  taken  subject  to  the  rights  of  the  creditors  of  the  State  within 
which  the  property  was  situated,  p.  45. 

11  How.  47-62,  13  L.  599.  UNITED  STATES  v.  GUILLBM. 

A  neutral,  residing  in  a  hostile  country,  throws  off  the  hostile 
character  impressed  upon  him  and  his  property  when  he  leaves 
such  belligerent  country.  From  such  time  he  is  entitled  to  the  rights 
and  privileges  of  a  neutral,  p.  60. 

Cited,  arguendo,  in  United  States  v.  One  Hundred  Barrels  of  Ce- 
ment, 27  Fed.  Cas.  294,  holding  Confederate  subject  estopped  from 
denying  lawfulness  of  captures  on  high  sea. 

The  property  of  a  neutral  is  not  liable  to  condemnation  when 
such  neutral  had  not  knowledge  that  the  vessel  upon  which  he  Jiad 
embarked  was  going  to  attempt  to  break  the  blockade,  pp.  61,  62. 

Distinguished  in  The  Hiawatlia,  Blatchf.  Pr.  20,  F.  C.  6,451,  con- 
demning vessels  which  left  port  after  period  of  exemption. 

11  How.  63-104,  13  L.  605,  UNITED  STATES  v.  BOISDORE. 

Contracts. —  A  written  application  made  to,  and  the  granting  of 
such  application  by  tlio  government,  in  an  instrument  containing 
restrictions,  constitute  but  one  conti'act,  and  the  facts  recited  therein 
must  be  taken  to  be  true,  p.  87. 

Cited  and  followed  in  Glenn  v.  United  States,  13  How.  256,  14 
L.  135,  Hemp.  400,  F.  C.  5,481,  stipulation  in  contract  taken  as 
true. 

Contracts  are  to  be  construed  according  to  the  laws  and  vrith 
reference  to  usages  and  customs  of  the  place  where  and  when  made, 
p.  88. 

Spanish  grants. —  Federal  courts  sitting  in  equity,  in  passing  upon 
the  validity  of  a  grant  claimed  under  Spanish  authority,  will  con- 
sider, whether  under  the  rules  and  laws  of  Spain,  the  conscience 
of  the  king  is  so  affected  as  to  make  him  a  trustee  for  the  claim- 
ant, and  to  hold  the  laud  so  claimed  as  charged  with  an  equity  as 
amounting  to  a  severance  of  it  from  the  public  domain,  p.  88. 

Spanish  survey. —  The  uniform  method  of  surveying  Spanish 
concessions  was  to  establish,  first  a  front  line,  and  then  from  each 
corner  of  said  front  line,  to  run  lines  perpendicular,  p.  90. 

Evidence. —  It  has  been  the  uniform  practice  of  the  Federal  courts 
to  hold  a  deposition,  certified  to  by  the  surveyor-general  of  a  Span- 
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ish  province,  and  stating  that  the  land  contained  in  the  concession 
was  at  "  the  place  granted,"  prima  facie  true,  p.  91. 

Spanish  grants. —  If  the  identity  of  land  claimed  under  a  Span- 
ish grant  cannot  be  fixed,  the  courts  have  no  authority  to  exercise 
political  Jurisdiction  by  decreeing  a  survey  of  land  claimed  at  ran- 
dom, p.  93. 

Cited  and  followed  in  Muse  v.  Hotel  Co.,  68  Fed.  640,  644,  court 
refusing  to  set  aside  land,  where  grant  vague  and  uncertain. 

Spanish  grant. —  Where  a  grantee  of  a  gratuitous  concession 
made  by  the  Spanish  government  for  the  purposes  of  cultivation, 
fails  during  the  existence  of  the  authority  of  such  government,  and 
In  accordance  with  the  terms  of  his  concession,  either  to  identify 
the  land  granted,  or  having  identified  it,  fails  to  take  possession  of 
it,  no  equity  rests  upon  the  Federal  government  requiring  the  en* 
forcement  of  such  inchoate  claim,  p.  96. 

Cited  and  followed  in  Lecompte  v.  United  States,  11  How.  128,  13 
Ik  633,  refusing  to  afiirm  title  under  defective  Spanish  grant,  where 
proof  of  occupation  insufficient;  United  States  v.  Simon,  12  How. 
434,  13  L.  1055,  refusing  to  confirm  title  to  land  where  grantee 
performed  no  act  of  occupation;  Olenn  v.  United  States,  13  How. 
258,  259,  14  L.  136,  137,  Hemp.  403,  404,  F.  C.  5,481,  refusing  to 
confirm  claim  where  conditions  of  occupation  and  cultivation  not 
compUed  with;  D'Auterive  v.  United  States,  101  U.  S.  707,  25  L. 
871,  refusing  to  confirm  title  where  its  location  and  extent  cannot 
be  determined;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  641,  643,  647, 
refusing  to  confirm  Spanish  grant  where  there  was  a  total  failure 
to  fulfill  conditions.  Approved  in  dissenting  opinion,  Fremont  v. 
United  States,  17  How.  568,  570,  15  L.  250,  251,  majority  holding 
acts  of  grantee  sufficient  to  confirm  title;  Gunn  v.  Bates,  6  Cal.  270, 
holding  title  recognized  by  Federal  government  not  liable  to  at- 
tack from  intruder. 

Distinguished  in  Fremont  v.  United  States,  17  How.  555,  15  L. 
245,  confirming  title  to  land  under  Mexican  grant;  United  States 
T.  Beading,  18  How.  13,  15  L.  296,  confirming  grant  where  evidence 
sufficient  excuse  for  non-compliance;  New  York  Indians  v.  United 
States,  170  U.  S.  17,  42  L.  933,  18  S.  Ct.  534,  holding  title  to  lands 
not  forfeited  for  failure  to  take  possession;  Yanderslice  v.  Hanks, 
3  CaL  42,  holding,  where  land  sufficiently  described,  failure  to  sur- 
vey no  forfeiture. 

Miscellaneous. —  Cited  incidentally  in  United  States  v.  Moore,  12 
How.  224,  13  L.  964,  holding  grantees  of  United  States  necessary 
parties. 

11  How.  104-114,  18  li.  623,  BLANC  v.  LAFAYETTE. 

Spanish  grants. —  Where  the  record  does  not  show  an  order  of 
survey,  nor  either  of  those  documentary  papers  informally  given  by 
the  intendants-general  of  Spain  when  grants  of  land  were  made. 
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nothing  exists  upon  which  a  title  could  be  enlarged  In  favor  of  the 
claimant,  pp.  113,  114. 

Cited  and  followed  In  Vandersllce  v.  Hanks,  3  Gal.  42,  and  Le- 
compte  V.  United  States,  11  How.  128,  13  L.  633,  both  holding  that 
where  there  was  no  survey  of  the  lands  prior  to  the  acquirement  of 
the  sovereignty  by  the  United  States,  grants  could  not  be  main- 
tained. 

Distinguished  In  Michigan,  etc.,  Co.  v.  Rust,  168  U.  S.  604,  42  L. 
596,  18  S.  Ct  213,  holding  the  acceptance  of  a  survey  by  the  ofllcer 
charged  by  Congress  with  that  duty  is  conclusive. 

Louisiana  grants. —  The  act  of  May  11,  1820,  to  confirm  cer- 
tain claims  to  Louisiana  lands,  included  within  a  report  by  commis- 
sioners recommending  such  action,  did  not  confirm  a  claim  inserted 
In  the  report  classed  among  claims  which  had  already  been  con- 
firmed, though  in  point  of  fact  this  claim  had  not  then  been  con- 
firmed, p.  568. 

Cited  and  followed  In  Griffon  v.  Blanc,  12  La.  Ann.  6,  holding  de- 
fendant's title  had  been  declared  invalid  by  the  Supreme  Court  of 
the  United  States. 

11  How.  115-130,  13  L.  627,  LBCOMPTB  v.  UNITED  STATES. 

Spanish  grants. —  A  request  for  a  grant  to  Include  the  Prairie 
Llanacoco  is  not  sufficient  to  warrant  the  assumption  that  the 
prairie  should  occupy  the  center  of  the  grant,  pp.  125,  126. 

Cited  and  followed  in  Muse  v.  Arlington,  etc.,  Co.,  68  Fed.  644, 
collecting  cases  and  holding  grant  referring  to  **  hot  springs  **  can- 
not be  construed  as  one  of  which  they  are  the  center. 

Spanish  grants. —  The  claimant  must  show  the  specific  limits  of 
the  grant,  w^hereby  a  definite  parcel  of  land  was  severed  from  the 
public  domain,  p.  127. 

Distinguished  in  Vandersllce  v.  Hanks,  3  Gal.  42,  holding  under 
Mexican  grant  land  was  described  by  specific  boundaries  and  deed 
accompanied  by  a  diagram;  D'Auterive  v.  United  States,  101  U.  S. 
707,  25  L.  871,  holding  if  survey  was  not  made  the  claimant  must 
establish  his  boundaries  by  other  evidence. 

Spanish  grants. —  A  request  to  the  Spanish  lieutenant-governor  of 
Nacogdoches  conceded  by  him  with  an  order  to  the  procurador  del 
comun  to  place  the  petitioner  in  possession  of  certain  land  if  it  could 
be  done  without  prejudice  to  the  rights  of  third  persons,  not  fol- 
lowed by  any  action  of  the  proper  officer  to  put  the  grantee  in 
possession  nor  by  any  survey,  the  calls  In  the  concession  being  too 
vague  to  Identify  the  particular  tract,  and  possession  being  taken 
only  of  a  very  small  part  of  the  property  embraced  in  the  concession, 
did  not  constitute  a  grant  as  against  the  sovereign  title  of  the 
United  States,  pp.  125,  130. 
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Cited  with  approval  in  dissenting  opinion,  Fremont  v.  United 
States,  17  How.  575,  15  L.  253,  majority  holding  a  Mexican  grant 
made  subject  to  the  approbation  of  the  most  excellent  depart- 
mental assembly  was  a  grant  In  presenti;  United  States  v.  CastlUero, 
2  Black,  333,  17  L.  436,  dissenting  opinion,  majority  holding  the 
grant  examined  invalid  on  other  grounds. 

I 

11  How.  131-142,  13  L.  634,  McCOY  v.  RHODES. 

Equity  pleading. —  An  answer,  which  admits  the  fact  charged  In 
a  bill,  that  land  was  entered  in  the  name  of  the  respondent,  but 
alleges  it  was  paid  for  with  money  of  a  third  person,  is  not  evidence 
of  this  last-named  fact,  pp.  140,  141. 

Cited  and  followed  in  Reid  v.  McCallister,  49  Fed.  17,  11  Sawy. 
36,  explaining  and  applying  the  doctrine  of  the  principal  case. 

Notaries  public. —  In  Louisiana  a  notarial  act  concerning  immov- 
able property  has  no  effect  on  the  rights  of  third  persons  until  re- 
corded In  the  proper  office,  p.  141. 

11  How.  142-153,  13  L.  638,  McGILL  v.  ARMOUR. 

Estates  of  decedents. —  Louisiana  probate  practice  reviewed,  pp. 
152,  153. 

Executors  and  administrators. —  An  action  at  law  will  not  lie 
in  the  Circuit  Court  of  the  United  States  for  Louisiana,  to  recover 
a  judgment  de  bonis  proprlis  against  an  administrator,  founded  on 
a  debt  of  the  intestate,  and  alleging  maladministration  or  what 
would  amount  at  the  common  law  to  a  devastavit,  p.  153. 

Cited  and  followed  in  Union  Banlc,  etc.  v.  Jolly,  18  How.  507,  15 
L.  474,  and  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac.  264,  both 
collecting  cases,  and  holding  that  in  cases  in  the  United-  States  courts 
the  practice  is  regulated  by  the  laws  in  force  In  the  States  or 
territories  wherein  such  suits  are  pending;  Yonley  v.  Lavender,  27 
Ark.  261,  holding  judgment  at  law  against  administrator  could  not 
be  enforced  except  through  Probate  Court 

11  How.  154-163.  13  L.  643,  UNITED  STATES  v.  MORGAN. 

A  bill  of  exceptions  on  instructions  to  Jury  not  showing  the 
material  facts  on  which  the  instructions  rest  is  defective,  p.  158. 

Cited  and  followed  in  New  York,  etc.,  R.  R.  v.  Madison,  123  U.  S. 
527,  31  L.  260,  8  S.  Ct.  247,  holding  proof  of  the  facts  which  make  the 
charge  erroneous  must  be  distinctly  set  forth;  United  States  v.  Win- 
gate,  44  Fed.  131,  holding  where  evidence  is  not  preserved  in  the 
bin  error  cannot  be  predicated  upon  it 

A  collector  of  customs  cannot  exempt  himself  from  a  charge  by 
showing  that  the  money  received  by  him  in  payment  of  duties,  was 
counterfeit.    That  was  his  risk,  p.  159. 
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Counterfeit  money. —  An  attempted  payment  In  counterfeit 
money,  as  cash,  is  in  law  no  payment,  p.  159. 

See  note  on  Forged  Bank  Notes,  9  Am.  Dec.  119. 

Treasury  notes,  after  cancellation  and  before  transmission  to 
the  treasury  department,  in  the  hands  of  the  collector,  if  not  re- 
garded as  money,  are  still  valuable  as  vouchers,  pp.  160,  161. 

Principal  and  agent. —  Where  collector  of  customs  sent  a  bundle 
of  cancelled  treasury  notes  to  the  post-office  by  his  accustomed  ser- 
vant and  such  notes  were  lost  or  stolen  before  reaching  the  post- 
office  the  collector  must  suffer  the  loss,  since  the  agent  was  his  and 
not  the  servant  of  the  treasury  department,  p.  161. 

Cited  and  followed  In  State  v.  Newton,  33  Ark.  282,  holding 
State  treasurer  and  his  bondsmen  liable  for  official  conduct  of  his 
deputy. 

A  receiver  of  public  moneys  receives  them,  not  as  bailee  but  as  a 
collecting  officer.  If  the  money  is  in  any  sense  a  bailment  it  is  that 
of  a  carrier  to  transmit  it  to  the  treasury,  in  doing  which  he  is  not 
exonerated  by  ordinary  diligence,  but  must  answer  for  losses  by 
larceny  or  even  robbery,  p.  162. 

This  holding  has  been  extensively  affirmed  and  relied  upon  by 
the  citing  cases:  United  States  v.  Keehler,  9  Wall.  88,  19  L.  576, 
holding  voluntary  payment  of  public  money  to  creditor  of  United 
States  not  a  defense  to  suit  on  bond;  United  States  v.  Bosbyshell, 
73  Fed.  618,  holding  sureties  liable  for  bullion  receipted  for  though 
vaults  remained  unopened  during  Incumbency;  United  States  v. 
Bryan,  82  Fed.  293,  S.  O.,  90  Fed.  474,  both  holding  sureties  liable  for 
funds  embezzled  by  civil  service  post-office  clerk;  State  v.  Houston, 
78  Ala.  581,  56  Am.  Rep.  60,  holding  that  tax  collector  is  held  to  the 
highest  degree  of  care  and  diligence  In  keeping  of  public  money; 
Gartley  v.  People,  24  Colo.  157,  49  Pac.  272,  holding  sureties  liable 
for  money  deposited  in  solvent  bank  which  subsequently  failed; 
Ansley  v.  Harris,  22  Ga.  618,  holding  bail  bond  payable  to  sheriff  in 
effect  payable  to  plaintiff;  Shelton  v.  State,  53  Ind.  333,  hold- 
ing State  cannot  recover  interest  earned  by  public  money  loaned 
by  treasurer;  Taylor  v.  Morton,  37  Iowa,  553,  holding  treasurer 
liable  for  moneys  paid  to  him  and  not  relieved  by  theft  of  a  portion; 
Perley  v.  Muskegon,  32  Mich.  140,  20  Am.  Rep.  642,  collecting  cases, 
and  holding  under  statute  liability  of  county  treasurer  is  absolute; 
Hennepin  v.  Jones,  18  Minn.  206,  holding  liability  of  county  treasurer 
is  absolute  fact  that  money  is  stolen  does  not  exonerate  him;  State  v. 
Powell,  67  Mo.  397,  29  Am.  Rep.  514,  holding  township  treasurer  liable 
for  school  funds  lost  through  insolvency  of  bank;  Mississippi  Co.  v. 
Moore,  74  Mo.  417,  41  Am.  Rep.  324,  holding  treasurer  liable  for 
loss  of  funds  through  bank's  failure;  Jefferson  Co.  v.  Lineberger,  3 
Mont.  242.  35  Am.  Rep.  465,  holding  county  treasurer  liable  for 
money  taken  from  safe  furnished  by  county;  New  Providence  v. 
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McBachron,  33  N.  J.  L.  342,  holding  collector  liable  for  money 
stolen  without  his  fault;  Tillinghast  t.  Merrill,  151  N.  Y.  143,  56  Am. 
St.  Rep.  616,  45  N.  £3.  377,  34  L.  R.  A.  682,  holding  sureties  liable  for 
school  moneys  lost  without  fault  of  disbursing  officer;  Wilson  y. 
Wichita  Co.,  67  Tex.  649,  4  S.  W.  68,  holding  refusal  of  former 
comity  treasurer  to  deliver  money  to  his  successor  a  breach  of  his 
bond;  Marx  v.  Parker,  9  Wash.  478,  43  Am.  St  Rep.  852,  37  Pac.  676, 
holding  funds  deposited  In  Individual  account  of  public  officer  not 
subject  to  garnishment  See  note  on  liability  of  public  officials,  67 
Am.  Dec.  366. 

Distinguished  in  United  States  v.  Thomas,  15  Wall.  353,  21  L.  94, 
dissenting  opinion,  majority  holding  receiver  of  public  money  ex- 
cused if  prevented  from  rendering  it  by  public  enemy;  United  States 
V.  Adams,  11  Sawy.  106,  24  Fed.  350,  holding  surety  not  responsible 
for  conduct  of  principal  beyond  scope  of  undertaking;  Healdsburg  v. 
MuUigan,  113  Gal.  215,  45  Pac.  339,  33  L.  R.  A.  464,  holding  sureties 
relieved  on  proof  that  money  was  taken  by  robbery  from  city  treas- 
urer; Cumberland  v.  Pennell,  69  Me.  369,  371,  31  Am.  Rep.  290,  291. 
all  holding  violent  robbery  of  money  held  by  county  treasurer  valid 
defense  on  official  bond;  Livingston  v.  Woods,  20  Mont  98,  49  Pac. 
439,  holding  where  treasurer  was  obliged  by  law  to  keep  funds  on 
deposit  he  was  not  liable  for  failure  of  bank;  People  v.  Faulkner, 
107  N.  Y.  483,  14  N.  £3.  417,  holding  surrogate  not  absolutely  re- 
sponsible for  money  of  private  individuals;  State  v.  Gopeland,  96 
Tenn.  302,  54  Am.  St  Rep.  843,  34  S.  W.  428,  31  L.  R.  A.  845,  hold- 
ing public  officer  not  debtor  nor  special  bailee  but  trustee;  State  v. 
Gramm,  52  Pac.  540,  40  L.  R.  A.  698  (Wyo.),  relieving  treasurer 
of  loss  through  failure  of  bank. 

Official  bonds. —  Upon  failure  to  transmit  cancelled  treasury  notes 
to  the  department  a  collector  of  customs  is  liable  on  his  bond  for 
any  actual  damage  sustained  by  the  government  from  their  loss, 
though  they  were  stolen,  and  he  used  due  diligence  in  their  custody, 
pp.  161,  162. 

Damag^es. —  The  amount  of  damages  to  the  government,  and  con- 
sequent liability  of  sureties  on  bond  of  customs  collector  for  loss  of 
cancelled  treasury  notes  is  a  question  of  fact  to  be  determined  by  a 
Jury,  p.  162. 

Gited  and  followed  in  United  States  v.  Dashiel,  4  Wall.  185,  18  L. 
321,  holding  loss  of  public  money  by  officer  without  fault  does  not 
discharge  sureties.  See  note  on  extent  of  liability  of  public  officials, 
67  Am.  Dec.  368. 

11  How.  163-164.  13  L.  647,  GRUNER  v.  UNITED  STATES. 

Appeal  and  error. —  No  appeal  lies  from  a  decree  of  a  Gircuit 
Gourt  on  an  information  for  a  forfeiture  of  a  vessel  which  has  been 
sold,  by  order  of  the  court  for  the  sum  of  $850,  though  the  parties 
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agreed  on  the  record  its  true  claims  exceed  $2,000;  for  the  money  in 
the  registry  it  is  the  only  matter  in  controversy,  p.  164. 

Cited  and  followed  In  Merrill  v.  Petty,  16  Wall.  345,  21  L.  501, 
holding  right  of  appeal  not  affected  by  damages  laid  in  another 
action. 

Distinguished  in  United  States  v.  Shaw,  39  Fed.  434,  3  L.  R.  A. 
233,  holding  the  statutory  limitation  as  to  amount  does  not  apply 
when  United  States  is  plaintiff. 

Miscellaneous.— Miscited  in  Habich  v.  Folger,  20  Wall.  7,  22  L. 
SOS,  to  position  that  trustees  would  be  protected  In  payment  of 
debt  adjudged  to  be  due. 

Judgment. —  D'Arcy  and  one  Gossip  having  been  sued  in  New 
York  as  joint  debtors  in  which  suit  D'Arcy  was  served  with  pro- 
cess, Judgment  rendered  against  them,  and  suit  commenced  in  the 
Federal  District  Court  in  Louisiana  against  D'Arcy  on  said  Judg- 
ment D'Arcy  toolc  a  peremptory  exception  to  the  suit  in  the 
nature  of  a  plea  nul  tiel  record  which  plea  could  not  have  been  made 
In  the  courts  of  New  York,  pp.  173,  174. 

Cited  and  followed  in  Frothingham  v.  Barnes,  9  R.  I.  475,  holding 
the  plea  of  nul  tiel  record  is  a  good  plea  in  bar  of  such  an  action. 

A  Judgment  against  a  person  who  has  not  been  served  with  pro- 
cess nor  had  his  day  in  court  is  disregarded  in  foreign  countries  and 
among  the  States  of  the  Union,  and  the  act  of  May  26,  1790,  pro- 
viding for  faith  and  credit  of  Judicial  proceedings  in  the  several 
States,  does  not  apply  to  a  Judgment  recovered  against  a  non- 
resident Joint  debtor,  without  notice  to  him;  and  such  a  Judgment  is 
not  entitled  to  any  faith  or  credit  out  of  the  State  in  which  it  was 
rendered,  pp.  175,  176. 

The  citations  upon  this  point  ramify  quite  extensively  throughout 
the  authorities  pertaining  thereto,  showing  a  variety  of  applications 
of  the  doctrine  and  other  developments  of  it  by  the  later  cases. 
Federal  courts  citing  cases  which  affirm  and  follow  the  syllabus 
holding  are  as  follows:  Lafayette  Ins.  Co.  v.  French,  18  How.  406, 
15  L.  451,  holding  where  a  corporation  is  sued  it  is  not  enough  to 
give  Jurisdiction  to  say  that  the  corporation  is  a  citizen  of  the 
State  where  suit  is  brought;  Mason  v.  Eldred,  6  Wall.  239,  18  L.  785. 
holding  Judgment  against  copartners  does  not  merge  the  original 
liability  of  copartners  not  served;  Rubber  Co.  v.  Goodyear,  9  Wall. 
810,  19  L.  589,  holding  Judgment  without  service  on  person  of  the 
defendant  will  not  sustain  a  bill  for  its  enforcement;  Public  Works 
V.  Columbia  College,  17  Wall.  528,  21  L.  691,  holding  wherever 
courts  of  one  State  want  Jurisdiction  their  records  are  not  entitlCtl 
to  credit;  Thompson  v.  Whitman.  18  Wall.  464,  467,  469,  21  L.  900^ 
901,  collecting  cases  and  holding  constitutional  provision  as  to  credit 
does  not  prevent  inquiry  into  Jurisdiction  of  court  rendering  Judg- 
ment offered;  Michaels  v.  Post,  21  Wall.  428,  22  L.  526,  holding  de- 
cree based  on  fraudulent  petition  void  and  not  entitled  to  credit. 
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Hall  y.  Lanning,  91  U.  8.  168,  23  L.  274,  holding  Judgment  against 
dissolved  partnership  not  binding  on  non-resident  not  served;  Pen- 
noyer  v.  Neff,  95  U.  S.  720,  729,  24  L.  568,  571,  discussing  question 
and  holding  personal  Judgment  without  validity  if  rendered  by  State 
court  on  money  demand  against  non-resident  served  by  publication; 
Grover,  etc.,  Go.  y.  Badcllffe,  137  U.  S.  295,  34  L.  672,  11  S.  Gt  94, 
holding  Judgment  valid  under  special  laws  against  citizen  of  another 
State  not  entitled  to  credit;  Simmons  v.  Saul,  138  17.  S.  459,  34  L. 
1063,  11  S.  Gt  376,  holding  constitutional  provision  does  not  pre- 
clude Inquiry  into  Jurisdictional  questions;  Wilson  v.  Sellgman,  144 
U.  S.  45,  36  li.  339,  12  S.  Gt  542,  holding  notice  served  out  of  State 
insufficient  to  found  personal  liability;  Huntingrton  v.  Attrill,  146 
U.  &  685,  36  L.  1134,  13  S.  Gt  234,  holding  whether  State  statute  is 
a  penal  law  unenf orcible  elsewhere  to  be  determined  by  court  called 
upon  to  enforce  it;  Goldey  v.  Morning  News,  156  U.  S.  521,  39  L.  518, 
15  S.  Gt  560,  holding  service  on  temporarily  present  president  of  non- 
resident corporation  ineffective;  Galpin  v.  Page,  3  Sawy.  110,  F.  G. 
5.206,  holding  service  against  non-resident  can  only  affect  his  in- 
terests in  State;  De  Kraft  y.  Barney,  30  Fed.  Gas.  1071,  holding 
decree  of  divorce  by  default  of  non-resident  not  admissible  in  courts 
of  another  State;  Neff  v.  Pennoyer,  3  Sawy.  278,  F.  G.  10,083,  holding 
Judgment  on  publication  against  non-resident  not  binding  in  per- 
sonam; Holmes  v.  Oregon,  etc.,  B.  B.,  7  Sawy.  401,  9  Fed.  245,  hold- 
ing truth  of  court's  finding  of  Jurisdictional  facts  not  conclusive; 
Swift  y.  Meyers,  13  Sawy.  591,  37  Fed.  43,  holding  Judicial  sale  void 
because  return  failed  to  show  proper  service;  Graham  v.  Spencer,  14 
Fed.  606,  holding  api>earance  of  non-resident  to  object  to  Jurisdiction 
is  not  waiver  thereof;  United  States  v.  American,  etc.,  Go.,  29  Fed. 
32,  holding  to  acquire  Jurisdiction  of  non-resident  corporations  in 
personam  every  requirement  must  be  fulfilled;  Brooks  v.  Dun,  51 
Fed.  144,  holding  Judgment  on  constructive  service  against  non- 
resident not  upon  due  process  of  law;  Merritt  v.  American,  etc..  Go., 
75  Fed.  818,  40  U.  S.  App.  127,  holding  Gonstitution  requires  only 
that  the  Judgment  shall  receive  such  credit  as  it  has  where  rendered. 
State  court  citing  cases  affirming  and  relying  upon  the  syllabus  doc- 
trine are  in  part  as  follows:  Turner  v.  Turner,  44  Ala.  450,  holding 
where  court  acquires  Jurisdiction  in  divorce  it  is  unaffected  by 
counter  decree  elsewhere;  Inglehart  v.  Moore,  16  Ark.  54,  holding 
nothing  less  than  actual  notice  or  waiver  of  it  will  give  validity  to 
Judgment  against  non-resident;  Pickett  v.  Ferguson,  45  Ark.  192,  55 
Am.  Bep.  551,  holding  Judgment  and  decrees  void  as  to  parties  not 
served;  Mitchell  v.  Ferris,  5  Houst  (DeL)  40,  holding  court  may  in- 
quire into  Jurisdictional  facts  of  Judgment  presented  to  it;  National 
Bank  y.  Furtick,  2  Marv.  (Del.)  61,  42  AtL  484,  holding  in  service  of 
corporatiomi  prescribed  mode  must  be  strictly  followed;  Gonley  v. 
Chapman,  74  Ga.  712,  holding  where  one  of  a  partnership  was  served 
Judgment  against  others  not  binding;  Beard  v.  Beard,  21  Ind.  328, 
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holding  personal  Judgment  for  alimony  on  constructive  service  void; 
Mlddlework  v.  McDowell,  49  Ind.  388,  holding  foreign  Judgment  for 
alimony  on  publication  without  force  in  Indiana;  ^arshey  v.  Black- 
marr,  20  Iowa,  173,  89  Am.  Dec.  523,  holding  sale  under  fraudulent 
appearance  void;  Melhop  v.  Doane,  31  Iowa,  405,  7  Am.  Rep.  154, 
holding  foreign  Judgment  in  rem  not  binding  in  personam  on  un- 
served resident;  Weaver  v.  Boggs,  38  Md.  261,  holding  Judgment  of 
foreign  State  on  writs  returned  nihil  not  enforcible  against  citizen 
of  Maryland;  Phelps  v.  Brewer,  9  Cush.  396,  397,  57  Am.  Dec.  59,  60, 
holding  Judgment  against  partner  not  served  non-enforcible  outside 
of  Jurisdiction;  Garleton  v.  Bickford,  13  Gray,  596,  74  Am.  Dec.  654, 
holding  return  of  service  may  be  contradicted  by  parol  in  suit  on 
foreign  Judgment;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  273,  96 
Am.  Dec.  750,  holding  decree  of  New  York  Supreme  Ck)urt,  in  excess 
of  its  Jurisdiction,  without  credit;  Bonesteel  v.  Todd,  9  Mich.  370,  80 
Am.  Dec.  92,  holding  Judgment  against  two  Joint  debtors,  only  one 
being  served,  did  not  extinguish,  demand;  People  v.  Dawell,  25  Mich. 
269,  holding  State  courts  have  no  Jurisdiction  in  divorce  of  non- 
resident parties;  Hamilton  v.  Rogers,  67  Mich.  138,  34  N.  W.  279, 
holding  there  can  be  no  binding  Judgment  against  parties  not  actu- 
ally served;  Latimer  v.  Union  Pacific  B.  R.,  43  Mo.  110,  97  Am.  Dec. 
379,  holding  service  on  temporarily  present  officer  of  foreign  corpo- 
ration does  not  give  Jurisdiction;  Marx  v.  Fore,  51  Mo.  79,  dissenting 
opinion,  majority  holding  fact  of  failure  of  service  proper  defense 
to  suit  on  foreign  Judgment;  Wilbur  v.  Abbot,  60  N.  H.  52,  holding 
Joint  Judgment  against  tw6  defendants,  only  one  being  served,  is 
void;  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  231,  237,  holding  corpora- 
tion cannot  be  sued  in  State  where  it  has  no  office;  Davis  v.  Headley, 
22  N.  J.  Eq.  122,  holding  void  a  foreign  Judgment  on  title  of  New. 
Jersey  lands. 

Elsewhere  the  following  citing  cases  affirm  and  apply  the  syllabus 
principle:  Penny vrttt  v.  Foote,  27  Ohio  St  617,  22  Am.  Rep.  350, 
holding  right  to  inquire  into  Jurisdiction  of  court  upon  Judgment 
offered  in  evidence;  Kingsborough  v.  Toqsley,  56  Ohio  St  457,  hold- 
ing failure  of  service  competent  defense  to  action  on  any  personal 
Judgment;  Frothingham  v.  Barnes,  9  R.  I.  475,  following  and  affirm- 
ing principal  case;  McCreery  v.  Davis,  44  S.  O.  211,  51  Am.  St  Rep. 
805,  22  S.  E.  184,  28  L.  R.  A.  661,  holding  foreign  divorce  on  un- 
recognized grounds  not  binding  on  South  Carolina  citizen;  Norwood 
V.  Cobb,  15  Tex.  503,  holding  in  suit  on  foreign  Judgment  defendant 
may  prove  failure  of  service;  Thouvenin  v.  Rodrigues,  24  Tex.  477, 
holding  where  fraud  is  alleged,  proof  of  death  of  plaintiff  before  in- 
stitution of  suit  is  proper;  Easley  v.  McClinton,  33  Tex.  295,  holding 
If  record  of  Judgment  shows  it  was  rendered  without  service  it  will 
be  treated  as  void;  Blain  v.  Blain,  45  Vt  544,  holding  dismissal  of 
petition  for  divorce  for  one  of  proof  by  foreign  court  not  a  bar  to 
subsequent  suit  in  Vermont;  Bedell  v.  Scruton,  54  Vt  495,  holding 
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diacbarge  In  Insolyency  by  State  court  no  bar  to  claim  of  non- 
resident non-participating  creditor;  Bowler  y.  Huston,  30  Gratt.  275, 
32  Am.  Bep.  679,  holding  that  Judgment  of  one  State  may  haye 
effect  In  another  there  must  haye  been  Jurisdiction  in  the  court; 
Cmmlish  y.  Central  Imp.  Co.,  38  W.  Va.  3d8,  45  Am.  St  Rep.  878,  18 
&  £}.  459,  23  L.  H.  A.  131,  and  n.,  holding  Judgment  in  sister  State 
without  aery  ice  of  process  will  be  held  yoid  in  tliis  State;  Stewart  y. 
Northern  Assur.  Co.,  32  S.  E.  221    (W.  Ya.),  holding  foreign  court 
has  not  power  without  seryice  to  render  Judgment  on  contract  yoid 
under  statutes  of  State  where  made. 

Cited  also  in  yaluable  note  on  how  Jurisdiction  is  acquired,  2  Am. 
Dec  45.  See  note  on  statutory  modifications  of  rules  as  to  Judg- 
ments against  partnership  or  Joint  debtors  on  seryice  on  one,  44 
Am.  Dec.  573.  See  note  on  foreign  Judgments,  75  Am.  Dec.  149. 
See  yaluable  note,  11  Am.  Bep.  438,  439,  440;  also  note  to  Wiggins 
Ferry  Co.  y.  Chicago,  etc.,  Co.,  3  McCrary,  613.  Cited,  with  ap- 
proyal,  in  Inbusch  y.  FarweU,  1  Black,  571,  17  L.  190,  holding  juris- 
diction in  Federal  courts  not  defeated  by  interest  of  other  parties 
out  of  jurisdiction;  Noble  y.  Union,  etc.,  B.  B.,  147  U.  S.  173,  37  L. 
126,  13  S.  Ct  273,  holding  a  semi-Judicial  decision  of  secretary  of  in- 
terior conclusiye;  In  re  Hinds,  3  N.  B.  B.  351  (91),  12  Fed.  Cas.  203, 
nolding  judgment  and  execution  alone  created  no  lien  on  equitable 
interests;  Tenny  y.  Townsend,  9  Blatchf.  277,  F.  C.  13,832,  holding 
declaration  that  court  rendering  Judgment  was  one  of  general  Juris- 
diction good  on  demurrer;  In  re  Anderson,  94  Fed.  497,  holding 
United  States  marshal  executing  process  out  of  his  district  a  tres- 
passer; Thompson  y.  Mosely,  29  Mo.  479,  holding  party  may  amend 
by  striking  out  name  of  party;  Elsasser  y.  Haines,  52  N.  J.  L.  25, 
18  AtL  1101,  dissenting  opinion,  majority  holding  Judgment  of  sister 
State  on  confession  binding;  Enterprise  Lumber  Co.  y.  Mundy, 
42  AtL  1066  (N.  J.),  holding  Judgment  in  pursuance  of  stipula- 
tion of  fire  insurance  policy  yalid;  Gude  y.  Dakota,  etc.,  Ins.  Co.,  7 
S.  Dak.  647,  58  Am.  St  Bep.  862,  65  N.  W.  27,  holding  recitals  in 
judgment  are  prima  facie  eyidence  of  facts,  stated. 

Distinguished  in  Christmas  y.  Bussell,  5  Wall.  301,  302,  305,  18 
L.  478,  479,  480,  holding  where  defendant  is  fully  senred  full  credit 
must  be  glyen  to  Judgment  against  him;  Cheeyer  y.  Wilson,  9  Wall. 
123,  19  li.  608,  holding  decree  in  diyorce  in  Indiana  equally  bind- 
ing elsewhere;  Lamp  Chimney  Co.  y.  Brass,  etc.,  Co.,  91  U.  S.  661, 
23  li.  339,  holding  decree  adjudging  corporation  bankrupt  fixes  the 
status  in  rem;  Hanley  y.  Donoghue,  116  U.  S.  4,  29  L.  537,  6  S.  Ct 
244,  holding  Judgments  in  United  States  are  not  re-examinable  upon 
merits  nor  impeachable  for  fraud  if  rendered  by  court  haying  Juris- 
diction; Benaud  y.  Abbott  116  U.  S.  287,  29  L.  632,  6  S.  Ct  1198, 
holding  where  judgment  against  one  of  seyeral  Joint  defendants  is 
yalid  It  is  yalid  for  all  purposes;  Cole  y.  Cunningham,  133  U.  S.  112, 
33  Lfe  541, 10  8.  Ct  270,  holding  in  proper  cases  equity  courts  of  one 
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State  may  control  persons  in  their  jurisdiction  from  prosecuting 
suits  elsewhere;  Hilton  v.  Guyot,  159  U.  S.  183,  200,  40  L.  115.  121, 
16  S.  Ct  161,  157,  collecting  cases  and  holding  where  agent  of  non- 
resident appears  and  defends  want  of  Jurisdiction  cannot  afterwards 
be  set  up;  Galpin  v.  Page,  1  Sawy.  330,  F.  C.  5,205,  holding  recital  of 
jurisdictional  fact  conclusive  in  absence  of  contrary  showing;  Moch 
V.  Insurance  Co.,  4  Hughes,  120,  10  Fed.  706,  holding  where  question 
of  jurisdiction  is  directly  in  issue  its  determination  becomes  res 
judicata;  Wallcer  v.  Cronkite,  40  Fed.  135,  holding  collateral  attack 
cannot  be  made  on  domestic  judgment  by  way  of  return  of  service; 
Alklre  Grocery  Co.  v.  Bichesln,  91  Fed.  83,  holding  where  one  has 
had  his  day  in  court  he  cannot  complain  of  its  jurisdiction;  Eaton  v. 
Pennywit,  25  Ark.  151,  holding  in  attachment  of  property  of  non- 
resident owners  courts  have  jurisdiction  of  it;  Gillespie  v.  Commer- 
cial, etc.,  Ins.  Co.,  12  Gray,  202,  71  Am.  Dec.  744,  holding  judgment 
against  insurance  company  supported  by  service  in  statutory  mode; 
Cofrode  v.  Circuit  Judge,  79  Mich.  346,  44  N.  W.  627,  7  L.  B.  A.  515, 
dissenting  opinion,  majority  holding  where  non-residents  sued  non- 
residents who  voluntarily  appeared  jurisdiction  was  established; 
Harker  v.  Brink,  24  N.  J.  L.  349,  holding  defendant  served  cannot 
complain  of  failure  to  serve  co-defendants;  Swift  v.  Stark,  2  Or.  101, 
88  Am.  Dec.  465,  holding  defendant  served  in  original  judgment  can- 
not have  original  cause  of  action  re-examined  in  action  thereon; 
Rogers  v.  Burns,  27  Pa.  St  527,  holding  foreign  judgment  unattack- 
able  on  ground  that  attorney  had  not  warrant  to  institute  suit 

11  How.  177-184,  13  L.  668,  HORTSMAN  v.  HENSHAW. 

Bills  and  notes. —  The  drawee  by  accepting  the  bill  admits  the 
handwriting  of  the  drawer  but  not  of  the  indorsers,  p.  183. 

Bills  and  notes. —  The  holder  is  bound  to  Imow  that  previous  in- 
dorsements including  that  of  payee  are  in  the  handwriting  of  the 
respective  parties  or  were  duly  authorized  by  them,  and  if  one  of 
them  Is  forged,  he  cannot  recover  against  the  acceptor,  although  the 
forged  name  was  on  t&e  bill  at  the  time  of  the  acceptance.  If  he 
has  received  the  money  from  the  acceptor,  and  the  forgery  is  after- 
wards discovered,  he  will  be  compelled  to  repay  it,  p.  183. 

Cited  and  followed  in  Mills  v.  Barney,  22  Cal.  249,  holding  liabili- 
ties of  indorsers  the  same  on  certificates  of  deposit  as  on  bills  and 
notes;  Rogers  v.  Ware,  2  Neb.  61,  52,  holding  holder  of  bill  must 
show  genuine  inducement  by  payee  before  he  can  recover;  Star  Ins. 
Co.  V.  Bank,  60  N.  H.  446,  holding  drawee  paying  to  holder  on 
forged  indorsements  may  recover  from  him.  See  note,  80  Am.  Dec. 
865.  See  note  on  recovery  of  money  paid  on  forged  indorsements, 
17  Am.  St  Rep.  898.  Approved  in  Matthews  v.  Massachusetts  Nat 
Bank,  1  Holmes,  405,  F.  C.  9,286,  holding  cashier  has  general  au- 
thority to  sign  for  bank. 
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Bills  and  notes. —  The  acceptor  is  presumed  to  accept  upon  funds 
of  the  drawer  in  his  hands,  and  he  is  precluded  hj  his  acceptance 
from  averring  the  contrary  in  a  suit  brought  against  him  by  the 
holder,  pp.  183,  184. 

Cited  and  followed  in  GilUlan  y.  Myers,  31  111.  528,  holding  ac- 
ceptance of  bill  admits  that  it  was  drawn  on  funds  of  drawer. 

Bills  and  notes. —  Whenever  the  drawer  of  a  bill  is  liable  to  the 
holder,  the  acceptor  is  entitled  to  a  credit  if  he  pays  the  money,  and 
he  is  bound  to  pay  upon  his  acceptance,  when  the  payment  will 
entitle  him  to  a  credit  in  his  account  with  the  drawer,  notwithstand- 
ing the  drawer's  insolvency,  so  if  the  drawer  puts  the  bill  in  circula- 
tion, bearing  a  forged  indorsement  of  payee's  name,  the  drawee  ac- 
cepting and  paying  a  bona  fide  holder,  cannot  recover  back  the 
money  paid  him,  but  can  charge  the  amount  of  the  bill  against  the 
drawer,  p.  184. 

Cited  and  followed  in  Burgess  v.  Northern  Bank  of  Kentucky,  4 
Bush,  604,  holding  if  party  to  bill  negotiated  with  forged  indorse- 
ment in  name  of  payee  he  is  estopped  to  deny  its  genuineness.  See 
note  on  recovery  of  money  paid  on  forged  indorsements,  17  Am.  St 
Bep.  88& 

Appeal  and  error. —  Where  a  decision  upon  one  point  determines 
an  appeal  the  court  will  not  consider  other  points  Included  in  the 
record,  p.  184. 

11  How.  185,  13  L.  657,  BBVINS  v.  BAMSAT. 

Appeal  from  an  action  at  law  will  be  dismissed  when  taken 
to  Supreme  Court  by  appeal  instead  of  writ  of  error,  p.  185. 

Cited  and  followed  in  United  States  v.  Emholt,  105  U.  S.  416*  26 
Im  1078,  holding  information  for  forfeiture  under  revenue  laws  can- 
not be  taken  up  on  appeal;  Muhlenberg  County  v.  Dyer,  65  Fed.  635, 
31  U.  S.  App.  109,  holding  application  for  mandamus  only  reviewable 
on  writ  of  error;  Waterman  v.  Bailey,  111  Mich.  573,  69  N.  W.  1110, 
holding  all  requirements  of  statute  governing  appeals  are  jurisdic- 
tional; Chicago,  etc.,  B.  B.  v.  Headrick,  49  Neb.  287,  68  N.  W.  490, 
holding  appeal  lies  only  where  conferred  by  statute. 

11  How.  185-204, 13  L.  657,  LEAGUE  v.  DE  YOUNG. 
Texas  head-right  land  laws   reviewed,  pp.  200,  201. 

Texas  head-right  lands. —  The  Constitution  of  1845,  adopted  pre- 
vious to  admission  of  Texas  as  a  State,  declared  fraudulent  cer- 
tificates void,  but  the  limitation  was  extended  to  July  1,  1847,  pp. 
200,  201. 

Beaftlrmed,  Herman  v.  Phalen,  14  How.  79,  14  L.  335.  Cited  and 
followed  in  Hamilton  v.  Avery,  20  Tex.  634,  Peck  v.  Moody,  23  Tex. 
96,  and  Durrett  v.  Crosby,  28  Tex.  695,  all  holding  government  may, 
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to  detect  frauds,  require  holders  of  imperfect  claims  to  re-establish 
their  validity. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  Sup.  430,  holding 
a  located  certificate  gives  a  right  to  land. 

Public  lands. —  Decisions  of  commissioners  of  public  lands,  with 
power  to  grant  certificates  for  claims,  are  not  judicial  decisions 
vesting  title  in  holders,  whether  forged  or  fraudulent,  p.  202. 

Oited  and  followed  in  Lawson  v.  Jeffries,  47  Miss.  689,  705,  707, 

12  Am.  Rep.  349,  354,  855,  holding  legislative  bodies  have  not  power 
to  perform  judicial  acts;  Arberry  v.  Beavers,  6  Tex.  470,  55  Am. 
Dec.  797,  holding  where  law  prescribes  duty  withholding  discre- 
tionary powers,  it  is  not  judicial. 

Obligation  of  contracts. —  A  State  may  grant  new  trials  and 
make  new  tribunals  of  review  in  order  to  detect  fraudulent  grants 
or  reverse  fraudulent  judgments  without  impairing  the  obligations 
of  contracts,  pp.  202,  203. 

Reaffirmed  in  Herman  v.  Phalen,  14  How.  79, 14  L.  335.  Cited  and 
followed  in  Hamilton  v.  Avery,  20  Tex.  634,  Peck  v.  Moody,  23  Tex. 
95,  and  Durrett  v.  Crosby,  28  Tex.  695,  all  holding  government  may,, 
to  detect  frauds,  require  holders  of  Imperfect  claims  to  re-establish 
their  validity. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  Snp.  430,  holding  a 
located  certificate  gives  a  right  to  land. 

Judgments  as  well  as  grants  obtained  by  fraud  or  collusion  are- 
void  and  confer  no  vested  title,  p.  203. 

Cited  and  followed  in  United  States  v.  Steenerson,  50  Fed.  508,  4 
U.  S.  App.  332,  American  Mortg.  Co.  v.  Hopper,  56  Fed.  69,  64  Fed. 
558,  29  U.  S.  App.  12,  and  California  Redwood  Co.  v.  Little,  79  Fed. 
858,  all  holding  commissioner  of  general  land  office  may  cancel 
fraudulent  pre-emption  entry. 

Obligation  of  contract. —  Article  XI,  Constitution  of  Texas,  void- 
ing only  fraudulent  grants,  annuls  no  vested  right  and  impairs  the 
obligation  of  no  contract,  p.  203. 

Distinguished  in  Sherwood  v.  Fleming,  25  Tex.  Sup.  430,  holding 
a  located  certificate  is  property  within  constitutional  guaranties. 

The  Federal  Constitution  was  made  by,  and  for  the  protection  of 
the  people  of  the  United  States,  and  its  restraints  on  powers  of 
States  does  not  affect  laws  passed  and  taking  complete  effect  in 
Texas  before  its  admission  as  a  State,  p.  203. 

Reaffirmed  in  Herman  v.  Phalen,  14  How.  79,  14  L.  335.  Citea 
and  followed  in  Shorter  v.  Cobb,  39  Ga.  299,  holding  Georgia  courts 
under  Constitution  of  1868,  without  jurisdiction  of  debts  for  slaves. 

Miscellaneous. —  The  principal  case  cited  in  Herman  v.  Phalen, 
14  How.  79, 14  L.  335,  holding  all  questions  involved  were  decided  by 
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it    Miscited  In  Worlej  v.  Najlor,  6  Minn.  200,  on  qnestion  of  compu- 
tation of  time  within  which  an  act  is  to  be  done. 

11  How.  204-208,  13  L.  665,  BROOKS  v.  NORRIS. 

A  writ  of  error  is  not  brought,  until  filed  in  the  court  to  which  it 
is  addressed,  and  whose  record  is  to  be  removed  by  it;  and,  therefore, 
though  the  writ  is  tested  within  five  years,  if  it  be  not  filed  in  the 
court  which  rendered  the  judgment  till  after  the  expiration  of  that 
period,  it  is  barred,  p.  207. 

Cited  and  followed  in  United  States  y.  Dashiel,  3  Wall.  701,  18  L. 
270,  and  Mussina  y.  Gavazos,  6  Wall.  360,  18  L.  812,  both  holding 
filing  of  writ  of  error  is  lodging  copy  in  clerk's  office  with  record; 
Gummings  y.  Jones,  104  U.  S.  419,  26  L.  824,  and  Scarborough  y. 
Pargoud,  108  U.  S.  668,  27  L.  824,  2  S.  Ct.  878,  both  refusing  to 
examine  judgment  of  State  court  after  expiration  of  two  years' 
Umit;  Polleys  y.  Black  River,  etc.,  Co.,  113  U.  S.  83,  28  L.  038,  5  S. 
Ct  370,  holding  limitation  begins  to  run  from  entry  of  judgment; 
Credit  Co.  y.  Arkansas,  etc.,  R.  R.,  128  U.  S.  259,  260,  32  L.  449,  9 
S.  Ct  107,  holding  time  for  appeal  cannot  be  extended  by  entry  of 
order  nunc  pro  tunc;  Farrar  y.  Churchill,  135  U.  S.  612,  34  L.  249,  10 
8.  Ct  772,  holding  statutory  limitation  applies  to  cross-appeals; 
Cincinnati,  etc.,  Co.  y.  Grand  Rapids,  etc,  Co.,  146  U.  S.  55,  36  L. 
886,  13  S.  Ct  14,  holding  writ  filed  July  3d  did  not  bring  appeal 
within  cases  pending  July  1,  1891;  Mutual,  etc.,  Ins.  Co.  v.  Phinney, 
48  U.  S.  App.  80,  76  Fed.  618,  holding  Circuit  Court  of  Appeals  with- 
out jurisdiction  where  no  writ  of  error  was  filed;  United  States  y. 
Baxter,  51  Fed.  624,  10  U.  S.  App.  241,  dismissing  writ  when  not 
filed  within  statutory  limitation;  Union  Pacific  R.  R.  y.  Colorado, 
etc.,  R.  R,,  54  Fed.  22,  12  U.  S.  App.  110,  holding  Circuit  Court  of 
Appeals  without  jurisdiction  where  more  than  six  months  elapse; 
Stevens  v.  Clark,  62  Fed.  322,  324,  18  U.  S.  App.  584,  collecting  cases 
and  holding  statutory  limitation  cannot  be  waived  by  parties; 
Threadgill  v.  Piatt,  71  Fed.  3,  holding  judge  cannot  issue  writ  after 
limitation  has  expired;  Connecticut,  etc.,  Co.  v.  Odendorff,  73  Fed. 
89,  44  U.  S.  App.  487,  holding  where  time  expired  on  one  judgment 
against  joint  obligors  others  were  released;  Green  v.  Lynn,  87  Fed. 
840,  holding  filing  of  petition  and  assignment  of  error  insufficient 
without  writ;  Wilmington  v.  Ricaud,  90  Fed.  213,  holding  petition 
and  order  required  by  proper  practice  not  essential  to  jurisdiction; 
Waxahachie  v.  Coler,  92  Fed.  285,  collecting  cases  and  holding  under 
act  of  1891,  "  sued  out "  means  "  issued; "  Crippen  v.  Livingston,  12 
Fla.  639,  holding  writ  of  error  is  not  brought  till  filed  in  court  which 
rendered  judgment;  Florida  v.  Mitchell,  29  Fla.  308,  314,  10  S.  748, 
749,  holding  in  criminal  case  prosecution  of  writ  is  upon  new  case, 
not  commenced  till  writ  is  filed. 

Cited  with  approval  in  Warner  v.  Texas,  etc.,  R.  R.,  54  Fed.  922, 
2  U.  S.  App.  647,  holding  indorsement  of  allowance  on  the  petition 
sufficient  though  improper  practice. 
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Distinguished  In  First  Nat  Bank  of  Orlando  y.  King,  86  Fla.  30, 
18  So.  2,  holding  where  writ  of  error  is  filed  in  statutory  period, 
scire  facias  may  issue  afterwards. 

Supreme  Court  practioe. —  Thd  bar  of  a  writ  of  error  by  the 
statute  of  limitations,  may  be  taken  advantage  of  in  tliis  court  by 
motion,  p.  208. 

Cited  and  followed  in  Willoughby  y.  George,  5  Oolo.  81,  holding 
since  special  pleading  is  not  allowed  on  appeal,  motion  to  dismiss  is 
proper;  International  Bank  v.  Jenkins,  104  111.  155,  holding  bar  of 
statute  may  be  presented  by  motion  as  well  as  by  plea;  Newman  v. 
Kiser,  128  Ind.  259,  26  N.  E.  1006,  holding  assignment  of  errors  may 
be  met  by  pleas,  answers,  demurrers  or  motions.  Approved  in 
Boiling  V.  Jones,  67  Ala.  514,  holding  statute  of  limitations  must  be 
pleaded  in  some  form  to  avail;  Haley  v.  Elliott,  20  Oolo.  201,  37 
Pac.  28,  holding  statute  does  not  itself  divest  court  of  Jurisdiction 
but  must  be  specially  interposed. 

Distinguished  in  Buntin  v.  Hooper,  59  Ind.  591,  holding,  on  motion 
to  dismiss,  appellant  may  show  he  was  under  legal  disability;  Holtz- 
claw  V.  Ware,  34  Ala.  310,  holding,  under  Alabama  statute,  the  court 
will  itself  dismiss  a  tardy  appeal. 

11  How.  209-229,  13  L.  667,  WARNER  v.  MARTIN. 

Innocent  parties. —  The  principle  that  where  two  persons  equally 
innocent  are  prejudiced  by  deceit  of  a  third,  the  person  who  has  put 
trust  in  the  deceiver  should  be  the  loser,  is  not  applicable  where  the 
other  was  in  possession  of  a  fact  which  did,  or  should  have  caused 
him  to  doubt  the  deceiver's  rectitude,  p.  222. 

Principal  and  agent. —  While  the  buyer,  who,  at  the  time  of  sale, 
knows  nothing  of  the  relation  between  the  factor  and  the  principal, 
is  protected  by  law  in  case  of  factor's  default,  the  risk  which  the 
principal  runs,  through  the  misconduct  of  his  agent,  may  be  avoided, 
by  the  purchaser  having  notice,  at  any  time  before  the  completion 
of  the  purchase  or  the  delivery  of  the  goods,  of  the  agent's  com- 
mission, pp.  222,  223. 

Cited  and  followed  in  Thurber  v.  Cecil  Nat  Bank,  52  Fed.  514, 
holding  knowledge  of  business  relations  between  principal  and  agent 
sufficient  to  charge  bank  on  pledge  of  receipts  indorsed  as  "  agent" 
Reversed  in  Cecil  Nat  Bank  v.  Thurber,  59  Fed.  916,  8  U.  S.  App. 
496,  because  complainants  failed  to  trace  proceeds  to  a  particular 
fund  but  sought  to  bind  all  of  bank's  property;  Dias  v.  Chickering, 
64  Md.  358,  1  AtL  712,  dissenting  opinion,  majority  holding  innocent 
purchaser  from  fraudulent  factor  took  good  title. 

Principal  and  agent. —  If  the  insolvency  of  a  factor  is  known  to 
the  buyer,  it  is  notice  to  him  which  will  avoid  the  risk  of  the  prin- 
cipal attendant  upon  the  factor's  misadventure,  p.  223. 
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Agency.—  A  sale  by  a  factor's  clerk,  of  property  trusted  to  the 
factor  as  sold,  could  not  pass  title  In  it  from  the  real  owner;  for, 
a  factor  cannot  delejrate  his  trust  to  his  clerk,  notwithstanding  any 
usage  of  trade,  unless  by  express  assent  of  the  principal,  p.  223. 

Cited  and  followed  in  Jenkins  v.  Funk,  33  Fed.  916,  holding  at- 
torney to  sell  real  estate  cannot  have  principal  charged  with 
broker's  commissions;  Bancroft  v.  Scribner,  72  Fed.  991,  44  U.  S. 
App.  480,  holding  book-dealer's  contract  with  publisher  unassign- 
able; Jones  y.  Brand,  50  S.  W.  680  (Ky.),  holding  agent  to  receive 
bids  could  not  bind  principal  for  commissions  to  sub-agent;  Galther 
Y.  Myrick,  9  Md.  137,  66  Am.  Dec.  318,  holding  supercargoes  are 
bound  by  principles  which  regulate  the  conduct  of  factors  abroad; 
Atlee  T.  Fink,  75  Mo.  103,  42  Am.  Bep.  386,  holding  agent  to  sell  has 
no  power  to  bind  principal  for  commissions  to  others.  See  valuable 
note,  50  Am.  St  Bep.  117. 

Agency. —  A  factor  who  has  power  to  sell  for  his  principal  cannot 
affect  the  property  by  tortiously  pledging  It  as  security  or  satis- 
faction for  a  debt  of  Its  own,  though  pledgee  is  Ignorant  of  the 
factor's  not  being  the  owner,  and  the  principal  may  recover  them 
back  by  an  action  In  trover  against  the  pawnee,  without  tendering 
to  the  factor  what  may  be  due  him,  and  without  any  tender  to  the 
pawnee  of  the  sum  for  which  the  goods  were  pledged,  nor  may  the 
factor  sell  to  his  creditor  in  payment  of  an  antecedent  debt,  pp.  224, 
225. 

Cited  and  f  oUowed  In  Allen  v.  St  Louis  Bank,  120  U.  S.  32,  34,  38, 
30  L.  575,  576,  578,  7  S.  Ct  462,  463,  466,  holding  a  factor  has  no 
power  to  pledge  either  the  goods,  or  the  bill  of  lading  or  other 
symbol  of  property;  Moore  v.  Hill,  38  Fed.  336,  339,  holding  where 
carrier  fraudulently  appropriated  goods  his  factor  is  liable  for  con- 
version to  owner  for  retained  advances;  Commercial  Bank  of  Selma 
V.  Lee,  99  Ala.  496, 12  So.  573, 19  L.  B.  A  706,  applying  rule  to  pledge 
of  warehouse  receipt,  reciting  name  of  owner;  Everett  v.  Buchanan, 
2  Dak.  Ter.  272,  8  N.  W.  37,  holding  private  sale  of  mortgaged  prop- 
erty a  wrongful  conversion  extinguishing  the  lien;  National,  etc.. 
Bank  of  Augusta  v.  Granltevllle,  etc.,  Co.,  79  Ga.  28,  3  S.  E.  414. 
Cited  In  argument  of  counsel,  rule  applied.  Michigan  State  Bank  v. 
Gardner,  15  Gray,  374,  holding  at  common  law  consignee  could  not 
pledge  even  In  good  faith.    See  valuable  note,  58  Am.  Dec.  164. 

Distinguished  In  Steiger  v.  Third  National  Bank,  2  McCrary,  500, 
501,  6  Fed.  575,  576,  holding  under  Missouri  statute  factor  may 
pledge  goods  to  the  amount  of  charges  thereon;  Moore  v.  Hill,  38 
Fed.  342,  343,  348,  dissenting  opinion,  majority  holding  where  car- 
rier fraudulently  appropriated  goods  his  factor  is  liable  for  con- 
version to  owner  for  retained  advances;  Horr  v.  Barker,  11  Cal.  402, 
70  Am.  Dec.  793,  holding  rule  Is  confined  to  technical  factors  In 
this  State  when  rights  of  third  parties  are  involved.  Overruled  In 
Wright  V.  Solomon,  19  CaL  72,  79  Am.  Dec.  199,  holding  factor  can- 
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not  pledge  goods  of  principal;  First,  etc.,  Bank  of  Louisville  v. 
Boyce,  78  Ky.  46,  39  Am.  Rep.  201,  holding  innocent  pledgee  entitled 
to  set-off  for  debt  of  principal  to  factor;  Skilling  v.  BoUman,  6 
Mo.  App.  83,  holding  delivery  of  bill  of  lading  was  symbolical  de- 
livery of  goods;  Dewing  v.  Hutton,  40  W.  Va.  535,  21  S.  B.  785,  hold- 
ing general  agent  has  Uen  for  advancements  made  and  may  sell 
sufficient  to  satisfy  such  liability. 

Sales. —  When  a  contract  is  proposed  between  factors,  or  be- 
tween a  factor  and  his  creditor  to  pass  property  for  an  antecedent 
debt,  it  is  not  a  sale  in  the  legal  sense  of  that  word,  but  is  a  naked 
transfer  of  property  in  payment  of  a  debt,  p.  226. 

Cited  and  relied  upon  in  Terry  v.  Bamberger,  14  Blatchf .  237,  P. 
O.  13,837,  S.  O.,  44  Conn.  562,  holding  receiver  of  factor  might  re- 
cover claims  of  goods  taken  by  assignee  of  voluntary  bankrupt 
factor;  Colo.  Soap  Co.  v.  Bums,  2  Colo.  App.  91,  29  Pac.  916,  hold- 
ing title  remained  in  principal  as  against  factor's  attaching  cred- 
itors; Benny  v.  Rhodes,  18  Mo.  150,  152,  59  Am.  Dec.  295,  296,  hold- 
ing that  factor  has  lien  on  goods  consigned  to  him  will  not  authorize 
him  to  deliver  goods  in  payment  of  his  own  debt;  Hoffman  v. 
Kramer,  123  N.  C.  570,  571,  31  S.  E.  829,  holding  principal's  right  to 
goods  unaffected  by  innocence  of  creditor  of  factor. 

Distinguished  in  Hayes  v.  Campbell,  55  Cal.  424,  36  Am.  Rep.  45, 
holding  upon  facts  of  particular  case  property  was  subject  to  mari- 
time lien  incurred  by  factors. 

Innocent  purchasers. —  Where  a  factor  transfers  property  of  his- 
principal  out  of  the  usual  course  of  trade  for  the  payment  of  an 
antecedent  debt,  although  his  creditor  did  not  know  the  relation  of 
agency  existed  he  is  not  an  innocent  purchaser,  and  could  not  a&> 
quire  title  as  against  the  principal,  pp.  226,  227,  228. 

11  How.  229-232,  13  L.  675,  COTTON  v.  UNITED  STATES. 

The  United  States,  like  every  sovereign  State,  is  a  body  politic^ 
and  as  such  is  capable  of  making  contracts  and  holding  property, 
and  incident  thereto  is  entitled  to  the  same  remedies  as  other  per- 
sons, natural  or  artificial,  to  protect  its  property  rights,  p.  231. 

Cited  and  followed  in  United  States  v.  Cook,  19  Wall  594,  22  L. 
211,  holding  the  United  States  may  maintain  a  suit  for  unlawfully 
cutting  timber  on  public  lands;  Tennessee  v.  Hill,  60  Fed.  1009,  22^ 
U.  S.  App.  1,  24  L.  R.  A.  173,  holding  suit  in  name  of  State  on 
sherifTs  bond  within  jurisdiction  of  Federal  District  Court;  In  re 
Strawbridge,  39  Ala.  391,  holding  contracts  with  the  Government 
are  to  be  interpreted  by  the  laws  governing  contracts  of  natural 
persons;  Dickson  v.  United  States,  125  Mass.  315,  28  Am.  Rep.  233, 
collecting  cases,  holding  that  in  the  absence  of  a  prohibition  the 
United  States  may  take  by  devise;  Vansickle  v.  Haines,  7  Nev.  263, 
holding  there  can  be  no  title  by  prescription  adverse  to  patent  from 
the  United  States. 
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Dlstingnisbed  In  Jones  v.  United  States,  48  Wis.  409,  4  N.  W.  524, 
holding  that  under  Wisconsin  statute  to  ascertain  compensation  for 
Fox  and  Wisconsin  river  Improvements  United  States  might  be 
sued  as  nominal  defendant 

United  States  —  Trespass. —  The  fact  that  one  who  enters  public 
lands  and  cuts  timber  thereon  may  be  subject  to  Indictment  as 
for  a  public  offense  Is  no  defense  to  an  action  for  trespass,  quare 
dausum,  p.  232. 

Cited  and  followed  In  Ellenwood  v.  Marietta,  etc.,  Co.,  158  U.  S. 
106,  39  L.  914,  15  S.  Ct.  772,  holding  In  such  cases  the  trespass  Is 
the  principal  thing  and  conversion  of  timber  incidental  only;  United 
States  V.  Tygh,  etc.,  Co.,  76  Fed.  693,  694,  holding  United  States  has 
same  right  as  private  party  to  protect  Its  property  from  threatened 
Injuries.  Approved  In  Rogers  v.  Soggs,  22  Cal.  455,  holding  as  be- 
tween occupants  of  public  lands  neither  can  claim  a  right  to  the 
growing  timber  thereon.  Cited,  arguendo,  in  Thorp  v.  Freed,  1 
Mont  681,  to  the  proposition  that  the  government  as  owner  of 
public  domain  can  protect  same  against  any  trespass. 

U  How.  232-248,  13  L.  676,  STOCKTON  v.  FORD. 

Appellate  Court  wlU  refuse  to  adjudicate  a  question  of  priority  of 
liens,  where  the  plaintiff  failed  to  show  title  to  the  judgment  lien 
under  which  he  claimed,  pp.  244,  245. 

Cited  and  affirmed  In  Stockton  v.  Ford,  18  How.  419,  15  L.  396, 
applying  the  rule  of  res  judicata. 

Attorney  and  client. —  It  Is  the  duty  of  an  attorney  employed  to 
enforce  a  collection,  to  advise  his  client  of  the  seizure  and  sale  of  his 
Interest  In  a  judgment,  under  a  subsequent  judgment,  so  as  to  pre- 
vent the  sacrifice  of  the  Interest  upon  sale;  and,  If  he  not  only 
neglects  to  do  this,  but  purchases  the  judgment  himself,  a  court 
of  equity  wlU  fasten  upon  the  purchase  a  trust  for  the  benefit  of  the 
client,  p.  247. 

Cited  and  affirmed  In  Stockton  v.  Ford,  18  How.  419,  15  L.  396, 
holding  no  censure  could  be  attributed  to  the  attorney;  Bunnel  v. 
Stoddard,  4  Fed.  Cas.  680,  holding  original  vendor  entitled  to  en- 
force trust  relation  against  trustee  and  vendee  who  bought  for 
trustee;  Harper  v.  Perry,  28  Iowa,  61,  holding  attorney  is  not  per- 
mitted to  take  advantage  of  his  client's  affairs  or  speculate  upon  his 
interests;  Succession  of  Hoss,  42  La.  Ann.  1026,  8  So.  834,  holding 
attorney  for  administrator  cannot  buy  judgment  against  the  estate 
of  a  decedent;  Taylor  v.  Young,  56  Mich.  289,  22  N.  W.  801,  holding 
an  attorney's  lien  will  not  attach  to  land  which  the  judgment  cred- 
itor's attorney  bids  off  at  execution  sale;  .Johnson  v.  Outlaw,  56 
Miss.  547,  holding  attorney  of  judgment  creditor  not  allowed  to  pur- 
chase debtor's  property;  Brown  v.  Bulkley,  14  N.  J.  Eq.  457,  hold- 
ing In  this  class  of  cases  the  principle  will  be  enforced  even  after 
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the  relation  of  attorney  and  client  has  ceased;  Thomas  y.  Tnmerp 
87  Va.  14,  22,  12  S.  E.  153,  156,  holding  dealings  between  attorney 
and  client  for  former's  benefit,  presumptively  invalid  as  construct- 
ively fraudulent;  Newcomb  v.  Brooks,  16  W.  Va.  65,  67,  holding 
purchase  by  a  fiduciary  voidable  at  the  option  of  the  trustor  al- 
though the  fiduciary  gained  no  advantage. 

Distinguished  in  Smith  v.  Duncan,  16  N.  J.  Eq.  242,  holding 
equity  will  not  relieve  where  complainant  has  been  grullty  of  gross 
laches  or  Inexcusable  neglect. 

Miscellaneous. —  Brown  v.  Pierce,  7  WalL  212,  19  L.  136,  cited 
generally  to  proposition  that  an  answer  though  insufllcient  If  not 
excepted  to  prevents  a  bill  from  being  taken  pro  confesso. 

11  How.  248-272.  13  L.  683,  HOTCHKISS  v.  GREENWOOD. 

Patents. —  A  new  combination  of  known  parts  will  not  be  the 
subject  of  letters-patent  unless  such  combination  be  the  result  of  the 
employment  of  greater  skill  and  ingenuity  than  that  possessed  by 
the  skillful  mechanic.  The  mere  substitution  of  one  material  for 
another  is  not  the  subject  of  letters-patent,  so  the  manufacture  of 
door-knobs,  of  a  well-known  pattern,  from  a  certain  kind  of  clay,  is 
not  patentable  where  clay  has  been  previously  used  In  making 
knobs,  though  not  of  that  kind,  p.  267. 

This  holding  has  been  very  extensively  afiirmed  and  relied  upon 
In  Hicks  v.  Kelsey,  18  WalL  674,  21  L.  853,  holding  change  in 
material  of  machine  not  an  Invention;  Collar  Go.  v.  Van  Dusen,  23 
WalL  563,  23  L.  133,  holding  patent  not  issuable  for  collar  made  of 
paper;  Brown  v.  Piper,  91  U.  S.  41,  23  L.  201,  holding  void,  patent 
for  improved  method  of  preserving  fish;  Reckendorfer  v.  Faber,  92 
U.  S.  352,  23  L.  722,  holding  not  patentable  the  application  of  rubber 
to  end  of  pencil;  Dunbar  v.  Myers,  94  U.  S.  197,  24  L.  38,  holding 
employment  of  deflecting  plates  placed  at  side  of  saw  not  patentable; 
Heald  v.  Rice,  104  U.  S.  755,  26  L.  916,  holding  mere  combination  of 
straw-burning  attachment  to  return  flue  boiler  not  subject  to  patent; 
Packing  Company  Gases,  105  U.  S.  572,  26  L.  1174,  holding  void 
patent  for  improved  process  of  preserving  and  packing  cooked  meat; 
Slawson  v.  Grand,  etc.,  R.  R.  Co..  107  U.  S.  653,  27  L.  577,  2  S.  Ct 
667,  holding  addition  of  pane  of  glass  to  fare  box  in  street  car  not 
patentable;  King  v.  Gallun,  109  U.  S.  102,  27  L.  871,  3  S.  Ct.  87,  hold- 
ing process  of  uniting  several  bales  into  one  bale  not  a  patentable 
invention;  Pennsylvania  R.  R.  v.  Locomotive,  etc.,  Co.,  110  U.  S. 
494,  28  L.  223,  4  S.  Ct  222,  holding  patent  for  Improvement  in  trucks 
for  locomotives  void  for  want  of  novelty;  Phillips  v.  Detroit,  111 
U.  S.  607,  28  L.  533,  4  S.  Ct  582,  19  Fed.  Oas.  510,  reviewing  cases 
and  holding  patents  for  useful  improvements  in  street  pavements 
show  no  Inventive  genius;  Morris  v.  McMillin,  112  U.  S.  249,  28  L. 
704,  5  S.  Ct  221,  holding  invalid  patent  for  Improved  method  of 
applying  steam  to  capstans;  Stephenson  v.  Brooklyn  R.  R.,  114  U.  S. 
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150,  29  L.  61,  5  S.  Gt.  780,  holding  combinations  for  use  on  street 
cars  not  patentable;  Brown  y.  District  of  Ck)lumbia,  130  TJ.  S.  100, 
32  L.  868,  holding  mere  substitution  of  blocls  of  stone  for  wood  not 
patentable  as  an  Invention;  Florshelm  y.  Schilling,  137  TJ.  S.  76,  34 
L.  579,   11  S.   Ct   24,  26  Fed.   260,   holding  mere   substitution  of 
metal  spring  for  India  rubber  not  patentable;  Alcott  y.  Young,  16 
Blatchf.  138,  F.  C.  149,  collecting  cases,  and  holding  patent  uniting 
two  known  things  Into  a  single  bundle  Yold;  Bung,  etc.,  Ck>.  y. 
Doelger,  23  Blatchf.  170,  171,  23  Fed.  194,  holding  application  of 
wood  for  purpose  of  mailing  bungs  not  subject  to  patent;  Garter  y. 
Messlnger,  11  Blatchf.  43,  F.  G.  2,478,  holding  not  patentable  In- 
vention to  make  slide  of  Iron  Instead  of  wood;  Mott  v.  Gassldy,  24 
Blatchf.  290,  31  Fed.  48,  holding  void,  patent  covering  the  making 
of  articles  of  cast  iron  made  previously  of  other  substances;  Milllgan, 
etc.,  Go.  Y.  Upton,  4  Gllff.  251,  F.  G.  9,607,  holding  reduction  of  glue 
in  flakes  to  small  particles  not  the  exercise  of  Invention;  Union,  etc.. 
Go.  Y.  Grane,  1  Holmes,  429,  F.  G.  14,388,  holding  application  of 
paper  embossed  to  making  of  collars  and  cuffs  not  a  patentable 
novelty;  Ex  parte  Berry,  3  Fed.  Gas.  285,  holding  combination  of 
jewels  with  needle  and  bed-plate  of  sewing  machine  not  patentable; 
In  re  Maynard,  16  Fed.  Gas.  1260,  holding,  no  patentable  novelty  to 
place  upon  brass  cartridge  a  steel  bottom;  Welling  v.  Grane,  21 
Fed.  708,  holding  patent  for  improved  composition  for  artificial  ivory 
void  for  want  of  novelty;  Forschner  v.  Baumgarten,  26  Fed.  859, 
holding  no  invention  to  make  scale-pan'  of  glass  with  glass  legs; 
Leonard  v.  Lovell,  29  Fed.  314,  holding  patent  for  Improvements  in 
construction  of  refrigerators  void  fo.r  want  of  novelty;  Sheet  Metal 
V.  Garwood,  35  Fed.  660,  holding  metallic-sheet  shingle  not  an  inven- 
tion, substitution  of  materials;  Brush  v.  Jullen,  etc..  Go.,  41  Fed. 
693,  holding  plates  described  as  cast  lead  void  for  want  of  novelty; 
Kllboume  v.  Bingham,  47  Fed.  58,  holding  void  patent  for  sink 
made  by  striking  up  from  single  sheet  of  metal;  Vulcanized,  etc.. 
Go.  v.  Taylor,  49  Fed.  746,  holding  substitution  of  vulcanized  fiber 
for  veneers  not  an  invention;  Kllboume  v.  W.  Bingham  Go.,  50  Fed. 
703,  6  U.  S.  App.  65,  holding  use  of  wrought  metal  for  cast  not  sub- 
ject to  patent;  Brunswick,  etc.,  Go.  v.  Phelan,  etc..  Go.,  76  Fed.  979, 
holding  patent  for  pool-ball  frame  void,  being  result  of  mechanical 
skill;  Klein  v.  Seattle,  77  Fed.  205,  44  U.  S.  App.  741,  holding  patent 
for  pin  made  of  wrought  iron  Instead  of  soft  metal  void;  Union,  etc., 
Go.  T.  Doak,  88  Fed.  90,  holding  not  Invention  to  adapt  a  well- 
known  device  to  the  ignition  of  gas. 

Gited  and  approved  in  dissenting  opinion  in  Winans  v.  Denmead, 
15  How.  345, 14  L.  723,  majority  holding  patent  not  merely  a  change 
In  form  of  machine  but  application  of  new  mechanical  principles; 
Teese  v.  Phelps,  McAlL  52,  F.  G.  13,819,  leaving  the  question  to  the 
Jury  whether  patentable  article  the  result  of  inventive  skill;  Gom- 
stock  y.  Seat  Co.,  6  Fed.  Gas.  256,  holding,  defense  of  lack  of  patent- 
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ability,  not  set  np  In  answer,  will  not  be  considered;  Scott  y.  Evans, 
11  Fed.  727,  refusing  to  pass  on  question  whether  patent  merely 
embodied  the  substitution  of  one  metal  for  another. 

Distinguished  In  Smith  y.  Goodyear,  etc.,  Co.,  93  U.  S.  492,  496,  23 
L.  953,  954,  holding  application  of  rubber  for  purpose  of  holding 
artificial  teeth  patentable;  Potts  y.  Creager,  155  U.  S.  608,  39  L.  279, 
15  S.  Gt  199,  44  Fed.  683,  holding  substitution  of  one  material  for 
another,  but  for  wholly  different  purposes,  patentable;  Sarven  y. 
Hall,  9  Blatchf.  535,  F.  G.  12,369,  holding  patent  for  improved  car- 
riage wheel  not  a  mere  aggregation  of  devices;  Goodyear,  etc.,  Go. 
V.  Willis,  1  Fllpp.  400,  F.  G.  5,603,  and  Goodyear,  etc.,  Go.  v.  Smith, 

I  Holmes,  363,  364,  F.  G.  5,598,  upholding  patent  substituting  rubber 
for  other  material  for  purpose  of  holding  teeth;  Putnam  v.  Weather- 
bee,  1  Holmes,  499,  F.  G.  11,485,  holding  bottle  stopper  fastener  not 
anticipated  by  one  made  of  sheet  metal;  Simmons  y.  Blacklnton,  22 
Fed.  Gas.  156,  holding  plated  link  a  distinct  article  of  manufacture; 
Gelluloid  y.  Grane,  36  Fed.  Ill,  holding  patent  for  improvements  in 
manufacture  of  pyroxyline  valid;  King  v.  Anderson,  90  Fed.  504,  505, 
holding  valid  an  improvement  in  compounds  to  restrain  settling  of 
plaster;  Tower  v.  Eagle,  etc.,  Go.  90  Fed.  663,  holding  patent  of  pen 
with  cork  sleeve  infringed. 

Miscellaneous. —  Miscited  In  Hart  v.  Burke,  33  La.  Ann.  512. 

II  How.  272-292,  13  L.  693,  REBSIDB  v.  WALKER. 

Mandamus  will  not  be  granted  by  the  Federal  courts  when  it 
appears  that  the  Judgment  recited  in  the  petition  is  not  contained  in 
eztenso  in  the  record,  though  by  the  laws  and  practice  of  Penn 
sylvania  such  record  may  be  used  as  a  full  record,  p.  288. 

Gited  and  followed  in  Taylor  v.  Runyon,  3  Iowa,  483,  refusing  to 
give  full  effect  to  transcript  where  Judgment  not  entered  in  extenso. 

Set-off. —  Where  a  set-off  is  allowed  to  a  suit  brought  by  the 
United  States,  Judgment  for  defendant  is  not  that  United  States  is 
Indebted  to  him  but  that  he  go  without  day;  leaving  him  to  pursue 
the  case  to  final  Judgment  upon  a  hearing  on  a  scire  facias,  p.  288. 

Gited  and  followed  In  United  States  v.  Eckf ord,  6  Wall.  490, 18  L. 
921,  holding  that  where  set-off  pleaded,  the  amount  found  due  de* 
fendant  not  a  Judgment  against  the  United  States. 

MandamuB  will  not  lie  to  compel  the  performance  of  a  ministerial 
act.  Unless  the  right  claimed  is  clear,  and  existed  at  the  time  relief 
is  sought  and  the  act  called  for  in  the  petition  one  which  the  law 
requires  to  be  done,  it  will  not  lie  to  compel  the  secretary  of  the 
treasury  to  pay  a  claim  for  which  no  appropriation  has  yet  been 
made,  pp.  289,  290. 

Gited  and  followed  in  International,  etc..  Go.  y.  Lamont,  155  U.  S. 
308,  39  L.  163,  15  S.  Gt  98,  refusing  mandate  to  secretary  when 
ministerial  duty  did  not  exist  when  application  was  made;  Board 
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of  Commissioners  t.  King,  67  FecL  209,  32  U.  S.  App.  1,  refusing 
writ  of  mandamus  to  compel  the  levying  of  tax  to  pay  judgment; 
Ghesebro  y.  Babcock,  59  Conn,  218,  22  Atl.  146,  refusing  mandamus 
to  Justice  of  peace  to  change  record;  Chance  y.  Temple,  1  Iowa,  201, 
holding  right  of  informant  to  land  must  be  settled  before  mandamus 
will  lie;  Lord  y.  Bates,  48  S.  C.  110,  26  S.  E.  218,  refusing  to  compel 
treasurer  to  refund  lost  bond;  State  y.  Mayor,  52  Wis.  428,  9  N.  W. 
608,  holding  right  must  be  established  at  law  before  granting  writ. 
Approved  in  Secretary  y.  McGarrahan,  9  Wall.  312,  19  L.  583,  hold- 
ing mandamus  will  not  Ue  to  compel  secretary  of  interior  to  issue 
patent;  Redfleld  v.  Wlndom,  137  U.  S.  643,  34  L.  814,  11  S.  Ct.  199, 
collecting  cases  and  refusing  writ  of  mandamus  to  compel  secretary 
of  treasury  to  issue  draft;  Van  Antwerp  y.  Hulburd,  7  Blatchf.  433, 
F.  C.  16,826,  holding  under  act  of  1864,  United  States  Circuit  Court 
no  jurisdiction  to  control  acts  of  United  States  treasurer. 

Distinguished  in  Noble  y.  Union,  etc.,  R.  B.,  147  U.  S.  171,  37  L. 
126,  13  S.  Ct.  272,  enjoining  secretary  of  interior  from  annulling 
act  of  predecessor;  Baker  y.  Johnson,  41  Me.  21,  issuing  writ  of 
mandamus  to  compel  treasurer  to  pay  claims  allowed  by  court; 
People  y.  Allen,  42  N.  Y.  410,  refusing  mandamus  to  comptroller 
where  act  was  unconstitutional;  Kuechler  y.  Wright,  40  Tex.  672, 
holding  mandamus  will  lie  to  compel  commissioners  to  perform 
purely  ministerial  act 

XandamuB  will  not  lie  to  compel  the  performance  of  a  duty  in- 
yolying  discretion,  p.  290. 

Cited  and  followed  in  Secretary  y.  McGarrahan,  9  WaU.  312,  19  L. 
583,  holding  mandamus  will  not  lie  to  compel  secretary  of  interior  to 
issue  a  patent;  Redfleld  y.  Wlndom,  137  U.  S.  643,  34  L.  814,  11  S.  Ct 
199,  collecting  cases,  and  refusing  mandamus  to  compel  secretary  of 
treasury  to  issue  draft;  Ansonia  y.  Studley,  67  Conn.  180,  34  Atl. 
1032,  refusing  to  reyerse  decision  of  trial  judge  by  mandamus; 
People  y.  Contracting  Board,  27  N.  Y.  881,  refusing  writ  of  man- 
damus to  compel  contracting  board  to  award  contract  to  relator; 
Brown  y.  Turner,  70  N.  C.  106,  mandamus  will  not  lie  to  compel  one 
to  decide  constitutional  question.  Approyed  in  Kuechler  v.  Wright, 
40  Tex.  672,  holding  mandamus  will  lie  to  compel  commissioner  to 
perform  purely  ministerial  act 

TTnited  States  —  Set-ofl. —  Independent  of  statutory  consent,  no 
action  of  any  kind  can  be  maintained  against  the  goyemment;  hence 
a  demand  in  set-off  against  the  goyemment  will  not  warrant  a  judg- 
ment against  it,  p.  280. 

Cited  approyingly  and  principle  relied  upon  in  Schaumburg  y. 
United  States,  21  Fed.  Cas.  655,  holding  defendant  sued  by  United 
States  not  entitled  to  a  finding  of  amount  due  on  set-off;  Carlisle  y. 
Cooper,  64  Fed.  474,  26  U.  S.  App.  240,  holding  no  authority  to 
award  cost  against  secretary  of  treasury  for  prosecuting  suits  on 
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behalf  of  United  States;  Chance  y.  Temple,  1  Iowa,  201,  holding 
writ  of  mandamns  will  not  lie  to  make  a  contract  that  will  bind  the 
State;  EEart  v.  Burke,  33  La.  Ann.  504,  holding  courts  of  Louisiana 
without  authority  to  enforce  contract  against  State;  Weston  y.  Dane, 
51  Me.  465,  holding  claim  cannot  be  enforced  against  State  by  man- 
damus; Briggs  y.  Light-Boats,  11  Allen,  176,  holding  suit  against  the 
United  States  cannot  be  maintained  to  enforce  liens  for  materials; 
People  y.  Dennison,  84  N.  Y.  281,  holding  aflirmatiye  Judgment  can- 
not be  rendered  against  State  on  counterclaim.  Approved  in 
United  States  y.  Eckford,  6  WaU.  488,  18  L.  922,  holding  that  where 
defendant  pleaded  set-off  no  judgment  can  be  rendered  against  the 
United  States;  United  States  y.  Thompson,  98  U.  S.  489,  25  L.  195. 
holding  State  statute  of  limitation  no  bar  to  an  action  by  the  United 
States.  Oited  in  dissenting  opinion  in  United  States  y.  Lee,  106  U. 
S.  227,  27  L.  184,  holding  agents  of  United  States  holding  property 
for  public  uses  liable  to  suit  by  third  party;  Weeks  v.  Gamble,  13 
Fla.  29,  holding  court  by  mandamus  can  compel  comptroller  to  draw 
warrant;  People  v.  Auditors,  42  Mich.  427,  4  N.  W.  277,  holding  man- 
damus lies  to  compel  State  board  of  auditors  to  perform  mandatory 
duties;  Locke  y.  Speed,  62  Mich.  412,  28  N.  W.  918,  issuing  man- 
damus to  compel  circuit  Judge  to  consider  claim.  See  also  Lee  v. 
Kaufman,  3  Hughes,  59,  88,  F.  0.  8,191,  holding  actions  inyolying 
real  property  in  possession  of  governmental  agents  cognizable  in 
State  courts. 

Distinguished  in  Elliot  y.  Van  Voorst,  3  Wall.  Jr.  301,  F.  C.  4,390, 
holding  United  States  amenable  to  Jurisdiction  of  State  court,  where 
it  holds  land  as  private  individual;  Lee  v.  Kaufman,  3  Hughes,  126, 
F.  C.  8,191,  holding  courts  will  take  cognizance  of  actions  concerning 
real  property  in  possession  of  governmental  agent;  Jones  v.  United 
States,  48  Wis.  410,  4  N.  W.  525,  holding  Federal  government  suable 
in  State  courts  with  its  consent.  Distinguished  in  Jones  v.  United 
States,  48  Wis.  410,  4  N.  W.  525,  holding,  under  act  of  Congress. 
United  States  might  be  made  nominal  defendant  in  suit  for  dam- 
ages by  overflow. 

Treasury  department. —  By  constitutional  enactment  no  money 
can  be  taken  or  drawn  from  the  treasury  except  under  an  appro- 
priation by  Congress.  Hence  compelling  a  claim  to  be  entered  upon 
the  books  gives  no  authority  to  the  treasurer  to  pay  it,  p.  291. 

Cited  and  followed  in  State  v.  Kenney,  9  Mont.  395,  396,  24  Pac. 
97,  98,  holding  plaintiff  not  entitled  to  writ  of  mandamns  where  no 
appropriation  has  been  made.  Approved  in  Orr  v.  Qulmby,  54  N. 
H.  654,  holding  plea  failing  to  allege  that  money  has  been  appro- 
priated, bad. 

Mandamus  lies  only  when  no  other  adequate  remedy  exists,  pp» 
291,  292. 
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U  How.  292-283, 13  L.  701,  EX  PARTE  BOYD  T.  SOOTT. 

Practice. —  A  motion  on  the  part  of  the  defendants  in  error,  for  a 
rule  upon  the  plaintiff  in  error  to  file  a  copy  of  the  record,  oyer- 
mled,  p.  293. 

No  citations. 

11  How.  293,  13  L.  702,  FLORIDA  v.  GEORGIA. 

Practice.— A  bill  by  the  State  of  Florida  against  the  State  of 
Georgia,  ordered  to  be  filed,  and  process  of  subpoena  directed  to  be 
issued  against  State  of  Georgia,  p.  293. 

No  citations. 

11  How.  294,  13  L.  702,  PHILLIPS  v.  PRESTON. 

Abatfliment. —  A  writ  of  error  abated  where  the  death  of  a 
plaintiff  In  error  was  suggested  and  leave  granted  to  make  proper 
parties  at  December  term,  184Q,  representatives  not  yet  having  been 
made,  p.  294. 

No  citations. 

U  How.  294-297, 13  L.  702,  HOGAN  v.  ROSS. 

Bui^eraedeas. —  A  writ  of  error  operates  as  a  supersedeas  under 
judiciary  act  of  1789,  when  served  within  ten  days  after  the  render- 
ing of  the  Judgment,  but  a  second  writ  more  than  ten  days  after 
judgment  cannot  so  operate,  p.  296. 

Cited  and  followed  in  Slaughter  House  Gases,  10  Wall  291,  19  L« 
920,  holding  appeals  and  writs  of  error  become  a  supersedeas  solely 
from  complying  with  conditions  of  judiciary  act;  Bryan  v.  Bates,  12 
ARen,  212,  holding  writ  of  error  sued  out  and  duly  served  superseded 
execution  of  sentence.  Approved  in  French  v.  Shoemaker,  12  Wall. 
100,  20  L.  271,  denying  a  motion  for  supersedeas  where  appellate 
jurisdiction  of  court  not  Interfered  vrith. 

Supersedeas. —  Supreme  Court,  in  ezerdse  of  its  appellate  juris- 
diction, has  no  authority  to  award  supersedeas  to  stay  proceedings 
on  a  judgment  of  court  below,  upon  the  ground  that  a  writ  of  error 
is  pending,  unless  the  writ  was  sued  out  and  served  within  ten  days 
after  the  judgment  and  in  conformity  with  the  provisions  of  the 
judiciary  act  of  1789,  p.  297. 

Cited  and  followed  In  Saltmarsh  v.  Tuthill,  12  How.  389,  13  L. 
1035,  holding  error  for  court  to  quash  execution  where  writ  not  sued 
out  In  time;  Sage  v.  Central  R.  R.,  93  U.  S.  417,  23  L.  935,  refusing 
to  aUow  supersedeas  where  provisions  of  statute  not  complied  with; 
Gas  Co.  V.  Merrick,  61  Ala.  538,  holding  appeal  does  not  suspend 
execution  unless  bond  and  security  are  given;  Crowder  v.  Morgan, 
72  Ala.  540,  holding  statutory  bond  did  not  operate  as  supersedeas 
where  writ  was  not  deposited  with  clerk;  Tompkins  v.  Mahoney,  32 
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Cal.  240,  holding  writ  of  error  not  a  supersedeas  where  judge  had  no 
authority  to  take  security.  Approved  In  Slaughter  House  Oases,  lu 
Wall.  292,  19  L.  920,  denying  motion  for  supersedeas  where  State 
court  had  done  nothing  inconsistent  with  Judiciary  act;  French  y. 
Shoemaker,  12  WalL  100,  20  L.  271,  denying  motion  for  supersedeas 
where  appellate  jurisdiction  not  Interfered  with;  In  dissenting 
opinion  In  Telegraph  Go.  y.  Eyser,  19  WalL  430,  22  L.  45,  majority 
granting  motion  for  supersedeas  where  writ  not  served  within  ten 
days;  Kltohen  y.  Randolph,  93  U.  S.  88,  23  L.  810,  reviewing  cases 
and  holding  justice  without  power  to  allow  supersedeas  where  writ 
not  sued  out  within  sixty  days;  First  National  Bank  v.  Mc Andrews, 
7  Mont.  437,  17  Pac.  555,  holding  no  supersedeas  could  be  had  where 
no  appeal  taken  within  sixty  days. 

11  How.  297-329, 13  L.  703,  VAN  RENSSELAER  y.  KEARNEY. 

Statutory  construction. — Construction  of  State  statute  by  the 
highest  court  of  a  State,  establishing  a  rule  of  property,  will  be  fol- 
lowed by  Supreme  Court,  pp.  318,  319. 

Cited  and  followed  In  Lefflngwell  v.  Warren,  2  Black,  603,  17  L. 
262,  holding  construction  given  to  State  statute  is  regarded  as  part 
of  the  statute;  Fallbrook,  etc..  District  y.  Bradley,  164  U.  S.  155,  41 
L.  387,  17  S.  Ct  61,  following  State  court  In  holding  constitutional 
California  statute  to  provide  for  irrigation  districts;  Mitchell  v. 
Llppincott,  2  Woods,  472,  F.  C.  9,665,  collecting  cases,  holding  settled 
construction  of  State  statute  Is  considered  as  a  part  of  it;  New 
Hampshire  v.  Grand  Trunk  R.  R.,  3  Fed.  889,  holding  Federal  courts 
adopt  State  construction  of  local  statutes;  McClure  v.  Owen,  26 
Iowa,  253,  holding  United  States  Supreme  Court  Is  not  final  arbiter 
upon  questions  arising  purely  on  construction  of  State  laws.  Ap- 
proved in  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  210,  17 
L.  527,  majority  holding  Supreme  Court  will  not  necessarily  follow 
mere  oscillating  decisions  in  the  course  of  settlement;  Hamman  v. 
Kelgwln,  39  Tex.  42,  holding  parol  testimony  may  be  considered  In 
all  cases  to  explain  an  ambiguous  contract. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  n.,  27  L.  365, 
2  S.  Ct.  22,  collecting  cases,  and  holding  where  United  States  Circuit 
Court  originally  construed  State  statute,  contrary  State  construc- 
tion will  not  be  followed  by  Supreme  Court  Limited  In  Gelpcke  v. 
Dubuque,  1  Wall.  210,  17  L.  527,  dissenting  opinion,  majority  holding 
Supreme  Court  will  not  follow  any  adjudication  to  the  sacrifice  of 
truth,  justice  and  law. 

Estates  talL — The  New  York  statute  of  1786,  for  abolishing  en- 
tails. Includes  estates  tall  in  remainder  and  vests  in  the  remainder- 
man a  fee-simple,  subject  only  to  the  life  estate  of  the  tenant  In 
possession,  pp.  317,  318,  319. 

Estoppel  by  deed. —  If  a  deed,  expressly  or  by  necessary  implica- 
tion, asserts  that  the  grantor  has  and  conveys  a  fee-simple  in  the 
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land,  his  heirs  are  estopped  from  denying  tliat  he  had  that  estate, 
and  passed  it  by  the  deed  to  the  grantee;  and  this  may  appear  in 
any  part  of  the  deed,  or  by  other  writings  which  are  referred  to 
therein,  pp.  326,  327,  328. 

Citing  cases  have  yery  extensively  affirmed  and  relied  npon  this 
holding.  In  the  Federal  courts  are  the  following:  Bush  y.  Person, 
18  How.  85,  16  L.  274,  holding  mortgagor  estopped  from  setting  up 
after-acquired  title  to  defeat  mortgage;  French  y.  Spencer,  21  How. 
240,  16  L.  100,  holding  heir  estopped  from  setting  up  title  under 
patent  issued  where  ancestor  had  sold  right;  Crews  y.  Burcham,  1 
Black,  357,  17  L.  93,  holding  the  estoppel  works  upon  the  estate 
and  binds  parties  and  privies;  Tucker  v.  Ferguson,  22  Wall.  573,  22 
L.  815,  holding  where  land,  not  the  title,  was  conveyed  the  result  is 
the  same  as  if  there  had  been  warranty;  Moore  v.  Crawford,  130  U. 
8.  130,  32  L.  881,  9  S.  Ct  449,  collecting  cases,  and  quoting  with  ap- 
proval from  principal  case;  Ryan  v.  United  States,  136  U.  S.  88,  34  L. 
455,  10  S.  Ct  920,  holding  any  assurance  to  protect  grantee  works 
estoppel  as  to  after-acquired  title;  Jenkins  v.  CoUard,  145  U.  S.  560, 

36  L.  817, 12  S.  Ct  873,  holding  general  pardon  made  by  president  at 
«lo8e  of  the  Rebellion  revived  reversionary  interest  of  remainder- 
fflan;  McGiU  y.  Jordan,  16  Fed.  Cas.  106,  applying  rule  to  mortgagor 
who  sold  interest  after  mortgage;  Apgar  v.  Christophers,  33  Fed. 
203,  204,  examining  doctrine  and  following  principal  case;  United 
States  y.  California,  etc.,  Co.,  49  Fed.  499,  7  U.  S.  App.  128,  con- 
fitming  a  deed  in  question  as  a  grant  not  as  a  quitclaim;  Brown  v. 
Cranberry,  etc.,  Co.,  59  Fed.  439,  applying  the  doctrine  to  protect 
purchaser  of  fee  in  mineral  rights. 

State  court  citing  cases  which  affirm  and  apply  the  rule,  are: 
Blakeslee  v.  Mobile  Ins.  Co.,  57  Ala.  208,  holding  under  Alabama 
statute  the  words  "  grant  bargain,  sell "  in  a  mortgage  sufficient  to 
work  this  estoppel;  Chapman  v.  Abrahams,  61  Ala.  115,  holding 
mortgage  void  as  to  wife  still  sufficient  to  estop  husband  where  it 
warranted  title;  Clark  v.  Baker,  14  Cal.  629,  76  Am.  Dec.  453,  hold- 
ing subsequently-acquired  title  inures  to  benefit  of  mortgagee; 
Drake  y.  Root,  2  Colo.  690,  holding  defendant  in  ejectment  estopped 
to  deny  that  he  had  estate  he  assumed  to  convey;  Yerkes  y.  Hadley, 
5  Dak.  Ter.  332,  40  N.  W.  342, 2  L.  R.  A.  365,  holding  married  woman, 
though  mortgagor  as  joint  debtor  with  her  husband,  estopped  by  it 
as  to  after-acquired  title;  Potts  v.  Dowdall,  3  Houst  378,  379,  11 
Am.  Rep.  762,  763,  holding  the  doctrine  that  solemn  recital  under 
sale  concludes  both  parties  and  privies  fully  sustained;  Hoppin  v. 
Hoppin,  96  IlL  273,  holding  widow  estopped  to  claim  dower  after 
executing  with  other  heirs  deed  of  trust  for  debts  from  estate 
with  covenant  of  warranty;  King  v.  Rea,  56  Ind.  18,  holding  mar- 
ried woman  joined  by  her  husband  in  conveyance  of  her  lands,  pur- 
porting to  convey  the  entire  estate  estopped  by  it;  Haggerty  v. 
Byrne,  75  Ind.  507,  holding  discharge  in  bankruptcy  does  not  release 
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items  valid  at  the  Inception  of  the  proceedings;  Beal  y.  Beal,  79  Ind. 
284,  holding  while  married  woman  under  Indiana  statute  Is  not 
bound  by  covenants  of  warranty  she  may  be  estopped  by  deed; 
Hablg  V.  Dodge,  127  Ind.  41,  25  N.  E.  185,  holding  heir  estopped  by 
a  warranty  deed  to  title  to  reversionary  interest  in  widow's  third; 
Stephenson  v.  Boody,  139  Ind.  68,  38  N.  B.  334,  applying  the  rule  to 
facts  arising  under  former  construction  of  local  statute;  Beard  v. 
Lufrlu,  46  La.  Ann.  880,  15  So.  208,  holding  one  conveying  without 
power  with  covenants  of  warranty  nevertheless  estopped;  Bachelder 
V.  Lovely,  69  Me.  39,  holding  husband  and  wife  estopped  to  claim 
title  after  a  conveyance  of  the  **  right,  title  and  interest "  of  the  wife, 
coupled  with  covenants  of  warranty;  Merritt  v.  Harris,  102  Mass. 
328,  holding  only  mortgage  title  passed  upon  a  conveyance  of  a 
mortgage  to  secure  vendor's  lien,  and  estate  thereunder;  Comstock 
V.  Smith,  26  Mich.  319,  holding  estate  of  deceased  person  estopped 
by  circumstances  binding  upon  decedent;  PendiU  v.  Agricultural 
Society,  95  Mich.  493,  55  N.  W.  385,  holding  if  deed  purports  to  con- 
vey fee,  though  It  lack  covenant  of  warranty,  the  estoppel  arises; 
Austin  V.  Loring,  63  Mo.  23,  holding  defendant  permitting  execution 
sale  estopped  to  claim  property  sold  because  of  defective  service; 
Shreve  v.  Copper,  etc.,  Co.,  11  Mont.  325,  28  Pac.  316,  applying  the 
doctrine  to  sale  of  mining  claim  Conflicting  with  lines  of  claim  after- 
wards acquired;  Wells  v.  Steckelberg,  52  Neb.  601,  66  Am.  St  Rep. 
532,  72  N.  W.  866,  holding  one  assuming  to  convey  entire  estate  in 
representative  capacity  estopped  from  asserting  title  in  himself; 
Hagensick  v.  Castor,  53  Neb.  501,  73  N.  W.  934,  expressly  following 
principal  case  and  basing  decision  upon  it;  Robertson  v.  Wilson, 
38  N.  H.  53,  holding  warranty  deed  of  reversionary  interest  by  re- 
mainderman estops  him  from  claiming  on  death  of  life  tenant; 
Fletcher  v.  Chamberlain,  61  N.  H.  476,  holding  estoppel  of  warranty 
mortgage  not  affected  by  the  value  of  the  land  or  other  extraneous 
facts;  Hannon  v.  Christopher,  34  N.  J.  Eq.  464,  placing  the  doctrine 
upon  the  ground  that  the  deed  may  be  carried  into  effect  according 
to  the  minds  of  original  parties;  Magruder  v.  Esmay,  35  Ohio  St  231, 
holding  patent  Inures  to  benefit  of  grantee  under  quitclaim  deed 
executed  before  patent  issued;  Graham  v.  Meek,  1  Or.  328,  applying 
the  doctrine  to  married  women;  Taggart  v.  Rlsley,  4  Or.  241,  holding 
if  seisin  of  particular  estate  is  affirmed  either  expressly  or  by  im- 
plication the  estoppel  arises;  Bay  ley  v.  McCoy,  8  Or.  261,  and  Salem, 
etc.,  Co.  V.  McCourt  26  Or.  103,  41  Pac.  1100,  both  following  and 
affirming  Taggart  v.  Rlsley,  4  Or.  235;  Green  v.  Niver,  43  S.  C.  370, 
21  S.  E.  267,  applying  the  doctrine  where  heirs  claimed  grantor's 
deed  was  fraudulent  under  statute;  Gould  v.  West,  32  Tex.  352,  hold- 
ing heirs  estopped  to  set  up  invalidity  of  patent  issued  after  de- 
cease of  ancestor;  Rodgers  v.  Burchard,  34  Tex.  452,  7  Am.  Rep. 
285,  holding  laches  of  grantee  in  matter  of  recordation  can  never 
reinvest  title  in  grantor;  Willis  v.  Smith,  72  Tex.  573,  10  S.  W, 
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686,  applying  doctrine  to  facts  arising  under  equity  of  redemption 
from  foreclosure  of  mortgage;  Lindsay  y.  Freeman,  83  Tex.  264,  265, 
18  8.  W.  729,  730,  holding  a  conveyance  of  "land  and  land  cer- 
tificates" and  purporting  to  convey  them  In  fee-simple,  cannot  be 
treated  as  a  quitclaim;  Shepard  y.  Hunsacker,  1  Posey  (Tex.)  684, 
holding  quitclaim  passes  no  title  as  against  prior  unrecorded  con- 
veyance; Reynolds  y.  Cook,  83  Ya.  821,  6  Am.  St  Bep.  319,  3  S.  B. 
713,  holding  where  conveyance  aflirms  grantor  is  seized  of  particular 
estate  the  estoppel  will  arise. 

Cited*  in  valuable  note  on  **  What  Amounts  to  Warranty,"  37  Am. 
Dec  130.  Cited,  arguendo,  in  Shively  v.  Welch,  10  Sawy.  142,  20 
Fed.  33,  but  not  applied.  Cited,  arguendo,  in  Jones  v.  Lamar,  34 
Fed.  469,  470,  holding  payment  of  mortgage  debt  by  one  in  equity 
bound  to  pay  it  gives  him  no  claim;  United  States  v.  CaL,  etc,  Co., 
49  Fed.  604,  7  U.  S.  App.  128,  dissenting  opinion,  majority  constru- 
ing deed  as  grant,  not  a  quitclaim;  De  Mill  v.  Moffat,  49  Mich. 
131,  13  N.  W.  390,  cited,  arguendo,  upon  proposition  that  equitable 
estoppel  can  only  arise  in  support  of  right  and  justice;  Frost  v. 
Missionary  Society,  66  Mich.  89,  91,  22  N.  W.  203,  204,  in  dissenting 
opinion,  majority  holding  quitclaim  deed  can  never  inure  to  convey 
subsequently-acquired  title;  Davis  v.  Bowmar,  66  Miss.  804,  dis- 
senting opinion,  majority  holding  recital  in  contract  will  not  operate 
as  an  estoppel  upon  matters  not  embraced  in  it;  Horn  v.  Cole,  61 
N.  H.  292,  12  Am.  Bep.  117,cited,  arguendo,  in  discussion  of  equi- 
table estoppels,  Buckingham  v.  Hanna,  2  Ohio  St  669,  cited, 
arguendo,  to. proposition  that  doctrine  of  estoppel  cannot  be  used 
but  to  subserve  the  cause  of  justice  and  right;  Merritt  v.  Home, 

6  Ohio  St  318,  67  Am.  Dec.  301,  following  Buckingham  y.  Hanna, 
2  Ohio  St  669;  Calder  y.  Chapman,  62  Penn.  St  362,  91  Am.  Dec 
164,  holding  the  doctrine  of  estoppel  concludes  the  truth  in  order  to 
prevent  fraud  and  falsehood;  Johnson  v.  Byler,  38  Tex.  612,  dted, 
arguendo.  In  discussing  general  doctrine  of  estoppel;  City,  etc.. 
Bank  v.  Kusworm,  88  Wis.  200,  43  Am.  St  Bep.  886,  69  N.  W. 
667,  26  li.  B.  A.  62,  and  n.,  citing,  arguendo,  in  discussing  avoid- 
ance of  note  made  under  duress. 

Distinguished  in  Hanrick  y.  Patrick,  119  U.  S.  176,  30  L.  406, 

7  S.  Ct  167,  holding  a  covenant  of  general  warranty  of  right, 
ntle  and  interest  of  grantor  does  not  estop  him  from  asserting  sub- 
sequently-acquired title;  Gest  v.  Packwood,  13  Sawy.  209,  34  Fed. 
373,  holding  purchaser  under  quitclaim  cannot  claim  warranty  of 
title;  Lawrence  v.  Dana,  4  Cliff.  62,  F.  O.  8,136,  collecting  cases  and 
examining  doctrine  of  estoppel  by  deed;  Cuyler  y.  Ferrill,  1  Abb. 
(U.  S.)  177,  F.  C.  3,623,  holding  payment  of  purchase  money  in 
Confederate  notes  during  Civil  War  did  not  constitute  a  purchase 
for  value;  Union  Pacific  B.  B.  v.  Barnes,  64  Fed.  84,  27  U.  S.  App. 
421,  holding  in  absence  of  fraud  or  covenants  of  title  purchaser 
cannot  recover  for  faUure  of  title;  Beynolds  y.  Shaver,  69  Ark.  303, 
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43  Am.  St  Rep.  37,  27  S.  W.  79,  holding  covenant  of  warranty  In 
quitclaim  deed  is  limited  to  the  Interest  in  grantor;  Shumaker  v. 
Johnson,  35  Ind.  37,  holding  married  woman,  joined  In  deed  by  her 
husband,  not  estopped  by  deed  purporting  to  convey  nothing  but 
their  interest  without  defining  its  character;  Avery  v.  Atkins,  74 
Ind.  291,  holding  child  by  former  marriage,  consenting  to  mother's 
conveyance  during  subsequent  coverture,  and  executing  quitclaim 
upon  reaching  majority  not  estopped  to  set  up  title  by  dissent  from 
the  mother;  Haskett  v.  Mazey,  134  Ind.  189,  33  N.  E.  360,  19  L.  R. 
A.  381,  holding  quitclaim  deed  does  not  estop  person  executing  it 
from  asserting  after-acquired  title;  Simpson  v.  Greeley,  8  Kan.  598, 
holding  quitclaim  deed  does  not  operate  as  estoppel  as  to  after- 
acquired  title;  Russ  v.  Alpaugh,  118  Mass.  377,  19  Am.  Rep.  467, 
holding  warranty  deed  from  father  does  not  estop  his  heirs  from 
asserting  title  derived  by  inheritance  from  their  mother;  Jackson 
V.  Allen,  120  Mass.  79,  distinguishing  the  principle  upon  the  facts 
arising  under  patented  Invention  sale;  Gibson  v.  Chouteau,  39  Mo. 
567,  568,  holding  the  statutory  covenants  created  by  the  words 
"  grant,  bargain  and  sell,"  do  not  operate  to  transmit  subsequently- 
acquired  title;  Kerbough  v.  Vance,  6  Baxt  113,  115,  holding  doctrine 
does  not  apply  where  title  is  derived  from  Independent  source; 
Harrison  v.  Boring,  44  Tex.  260,  262,  263,  Thorn  v.  Newsom,  64  Tex. 
165,  53  Am.  Rep.  748,  and  Richardson  v.  Levi,  67  Tex.  364,  3  S.  W. 
446,  all  holding  purchaser  under  quitclaim  deed  takes  only  such 
interest  as  his  vendor  could  then  lawfully  convey;  Bumpass  v. 
Anderson,  51  S.  W.  (Tex.  Civ.  App.)  1104,  holding  general  covenant 
of  warranty  is  limited  to  estate  expressly  granted;  Nye  v.  Lovitt,  92 
Va.  717,  24  S.  E.  348,  holding  doctrine  does  not  apply  to  married 
woman  holding  equitable  separate  estate  and  making  no  covenant 
of  warranty. 

Questioned  In  United  States  v.  California,  etc.,  Co.,  148  U.  S.  45,. 
37  L.  361, 13  S.  Ct  463,  as  to  rights  of  holders  under  quitclaim  deeds, 
but  holding  a  deed  construed  as  one  of  bargain  and  sale  conveyed 
after-acquired  title. 

11  How.  329-361,  13  L.  717,  WEATHBRHBAD  v.  BASKBRVILLE. 

Wills. — Parol  evidence  of  declarations  of  testator,  at  the  time 
he  was  making  his  will,  as  to  his  testamentary  intentions,  are  not 
admissible  to  show  that  a  devise  to  his  children  was  not  Intended  to 
include  his  daughters,  pp.  357,  358. 

See  valuable  note  on  this  subject,  60  Am.  St  Rep.  282. 

Wills. —  Where  there  is  no  such  uncertainty  in  the  words  of  a 
will  that  it  cannot  be  carried  into  effect  without  the  aid  of  ex- 
trinsic testimony.  Inoperative  words,  having  no  force  to  convey 
anything,  cannot  be  used  to  make  ambiguous  something  which  is 
certain,  p.  358. 
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Cited  and  followed  in  Wllkins  v.  Allen.  18  How.  393,  15  L.  399, 
holding  evidence  of  amount  and  condition  of  estate  cannot  be  re- 
ceived to  control  interpretation  of  wilL 

Harried  woman  —  Acquiescence. —  One  of  the  daughters  who 
was  under  coverture,  will  not  show  that  the  testator  did  not  include 
her  among  his  devisees,  in  the  words  "  my  chUdren,"  pp.  859,  360. 

Cited  and  relied  upon  in  Boyston  v.  Wear,  3  Head,  11,  holding 
statute  of  limitation  does  not  begin  to  run  against  heirs  of  wife 
until  death  of  husband;  Marr  v.  Gilliam,  1  Cold.  502,  holding  right 
of  dower  does  not  ripen  into  title  until  some  specific  portion  is  set 
out  Approved  in  Edson  v.  Munsell,  10  Allen,  568,  holding  secondary 
evidence  admissible  to  show  incompetence  during  period  of 
limitation. 

lEarried  women  —  Partition. —  Lawful  partition  by  judicial  de- 
cree cannot  be  presumed  as  against  defendant  from  lapse  of  time, 
and  acquiescence  and  the  destruction  of  the  records  of  the  court 
having  Jurisdiction  to  make  such  partitions,  if  the  defendant  was 
married  while  under  age,  and  continued  under  coverture  until  a 
short  time  before  action  brought,  pp.  360,  361. 

Cited  and  followed  in  Forsyth  v.  Yehmeyer,  176  JXL  362,  52  N. 
E.  56,  collecting  cases  and  admitting  evidence  of  lost  judgment 
record;  Carlysle  v.  Carlysle,  10  Md.  449,  holding  order  of  Orphans* 
Court  must  not  be  verbal  and  may  not  be  proved  by  parol;  Smith  v. 
Wilson,  17  Md.  469,  79  Am.  Dec.  666,  holding  grant  of  letters  of 
administration  cannot  be  presumed  from  lapse  of  time;  Berry  v. 
Seawall,  65  Fed.  757,  764,  81  U.  S.  App.  80,  holding  under  common 
law  married  woman  estopped  to  dispute  partition  made  with  her 
consent. 

Evidence.— To  permit  secondary  evidence  of  a  record  it  must 
first  be  shown  that  such  record  existed.  Mere  proof  of  the  burn- 
ing of  an  office  and  Its  records  is  not  such  proof,  p.  360. 

Approved  in  Mobley  v.  Watts,  96  N.  C.  287,  3  S.  B.  679,  holding 
secondary  evidence  admissible  on  proper  foundation. 

11  How.  362-375,  18  L.  780,  PARKS  v.  BOSS. 

▲  Jury  has  no  right  to  assume  the  truth  of  any  material  fact 
unless  established  by  sufficient  legal  evidence,  p.  373. 

Cited  approvingly  in  Hathaway  v.  Tennessee  B.  B.,  29  Fed.  490, 
holding  proper  to  withdraw  question  from  jury  when  no  evidence 
to  support  it;  Hennlng  v.  Western  Tel.,  etc.,  Co.,  43  Fed.  134,  set- 
ting aside  verdict  where  no  evidence  to  sustain  material  point; 
Wahrath  v.  The  State,  8  Neb.  90,  holding  instruction  as  to  fact  not 
supported  In  evidence,  erroneous;  Mt  Adams,  etc.,  By.  v.  Lowery, 
74  Fed.  468,  43  U.  S.  App.  408,  holding  not  error  to  refuse  to  direct 
jury  to  find  verdict  for  defendant;  Phillips  v.  Dickerson,  85  111.  15, 
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and  Nolan  y.  Shlckle,  3  Mo.  App.  310,  holding  court  properly  charged 
Jury  to  find  for  defendant 

TrlaL — Where  the  evidence,  admitting  the  truth  of  every  fact 
stated  and  every  conclusion  drawn,  Is  not  sufficient  to  establish 
plalntllTs  right  to  recovery,  the  court  may  rightfully  direct  a  verdict 
for  the  defendant  Such  Instruction  Is  equivalent  to  a  demurrer  to 
the  evidence,  p.  373. 

Cited  and  followed  In  Pleasants  v.  Fant,  22  WalL  121,  22  L.  783, 
holding  evidence  not  sufficient  to  submit  question  of  partnership 
to  Jury;  Ck>mmlssloners  v.  Olark,  04  U.  S.  284,  24  L.  62,  holding 
evidence  need  not  be  submitted  to  jury  unless  It  would  warrant 
verdict;  Garter  v.  Garusl,  112  U.  S.  4S4,  28  L.  822,  6  S.  Gt  285, 
holding  court  could  properly  withdraw  plea  where  no  evidence  to 
support  It;  Merrick  v.  Glddings,  115  U.  S.  305,  29  L.  404,  6  S.  Ct  65, 
holding  proper  to  Instruct  jury  to  find  for  defendant  where  evidence 
precluded  recovery;  Coughran  v.  Blgelow,  164  U.  S.  307,  41  L.  446, 
17  S.  Gt  119,  holding  granting  nonsuit  for  Insufficient  evidence  not 
Infringement  of  right  of  trial  by  jury;  Merchants,  etc..  Bank  v. 
State  Bank,  3  Gllff.  206,  F.  G.  9,448,  holding  no  evidence  of  usage 
to  warrant  jury  finding  cashier  had  authority  to  certify  checks; 
EEathaway  v.  Tennessee  B.  B.,  29  Fed.  490,  holding  no  reasonable 
Inference  of  negligence  could  be  drawn  from  facts;  Flint,  etc, 
R.  B.  V.  Marine,  etc.,  Co.,  71  Fed.  213,  holding  verdict  properly 
directed  for  defendant  where  negligence  plainly  shown;  Wels  v. 
Madison,  75  Ind.  254,  holding  no  evidence  to  go  to  jury  showing 
plaintiff  suffered  damage;  Phillips  v.  Dlckerson,  85  111.  15,  holding 
no  evidence  to  sustain  proof  of  knowledge  on  part  of  defendant; 
Farls  V.  Hoberg,  134  Ind.  273,  39  Am.  St  Bep.  264,  33  N.  B.  1029, 
holding,  on  failure  to  establish  negligence,  court  rightfully  directed 
verdict  to  defendant;  Meyer  v.  Manhattan,  etc.,  Co.,  144  Ind.  447, 
43  N.  B.  451,  verdict  properly  for  defendant  when  evidence  falls 
to  establish  cause  of  action;  Meyer  v.  Houck,  85  Iowa,  325,  52  N.  W. 
237,  holding  no  evidence  of  fraud  to  go  to  the  jury;  Heath  v.  Jaqulth, 
68  Me.  436,  holding  court  properly  directed  verdict  for  plaintiff 
where  defendant  failed  to  establish  fraud;  Fay  v.  Insurance  Co., 
16  Gray,  461,  holding  evidence  of  usage  Insufficient  to  go  to  the 
jury;  Nolan  v  Shlckle,  3  Mo.  App.  310,  holding  evidence  not  suffi- 
cient to  support  verdict  for  plaintiff;  Chaves  v.  Chaves,  3  N.  M. 
(218,  219)  199,  200,  5  Pac.  331,  332,  holding  when  there  is  substan- 
tial conflict  In  evidence  court  cannot  take  case  from  jury. 

Cited  also  In  valuable  note,  discussing  this  subject,  in  24  Am. 
Dec.  623.  Approved  In  Schuchardt  v.  Aliens,  1  Wall.  370,  17  L.  646, 
holding  evidence  sufficient  for  jury  to  find  warranty;  dissenting 
opinion.  Merchants'  Bank  v.  State  Bank,  10  Wall.  665,  19  L.  1022, 
majority  holding  question  whether  evidence  If  believed  sufficient  to 
warrant  a  verdict  for  defendant  one  for  jury;  The  Connemara,  108 
TJ.  S.  360,  27  L.  754,  2  S.  Gt  758,  refusing  to  set  aside  verdict  where 
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some  eyldence  to  Justify  award;  Louisville  R.  R.  y.  Woodson,  134 
U.  S.  621,  33  L.  1085,  10  S.  Gt  630,  refusing  to  reverse  judgment 
on  account  of  existing  statutory  prohibition;  dissenting  opinion, 
St  Louis,  etc.,  R.  R.  v.  Whittle,  74  Fed.  312,  40  U.  S.  App.  28, 
holding  jury  should  have  been  instructed  to  find  for  defendant; 
dissenting  opinion  in  Patton  v.  Southern,  etc.,  R.  R.,  82  Fed.  d86, 

42  U.  S.  App.  567,  majority  holding  question  of  negligence  ought 
to  have  gone  to  jury;  Joliet,  etc.,  R.  R.  v.  Velie,  140  IlL  62,  29 
N.  E.  707,  holding  that  defendant  not  in  position  to  urge  that  trial 
court  erred  in  refusing  to  exclude  evidence  of  plaintifif;  State  v. 
Thayer,  5  Mo.  App.  423,  refusing  mandamus  to  compel  defendant 
to  receive  verdict;  Walcott  v.  Metropolitan,  etc.,  Co.,  64  Vt  230,  33 
Am.  St  Rep.  927,  24  Atl.  995,  holding  court  should  have  directed 
verdict  for  plaintiff  for  full  amount  of  policy. 

Distinguished  in  Richardson  v.  Boston,  19  How.  269,  15  L.  642, 
holding  where  there  is  some  evidence  case  ought  to  be  submitted 
to  jury;  Insurance  Ck>.  v.  Folsom,  18  Wall.  251,  21  L.  833,  holding 
sufficient  evidence  for  jury  to  find  that  insurance  policy  covers 
previous  loss;  Railroad  Go.  v.  Fraloff,  100  U.  S.  27,  25  L.  533,  re- 
fusing to  take  question  whether  passenger  had  excess  of  baggage 
from  jury;  Southern  Go.  v.  Burke,  60  Fed.  715,  23  U.  S.  App.  5, 
collecting  cases  in  note,  holding  case  properly  submitted  to  jury; 
Mt  Adams  R.  R.  v.  Lowery,  74  Fed.  468,  476,  43  U.  S.  App.  408, 
reviewing  cases  and  holding  not  error  to  refuse  to  direct  verdict 
for  defendant;  Reed  y.  Deerfield,  8  Allen,  524,  holding  evidence 
sufficient  to  go  to  jury  to  prove  exercise  of  ordinary  care;  Paine  v. 
Grand,  etc,  R.  R.,  58  N.  H.  614,  denial  of  nonsuit  not  error  where 
there  Is  some  evidence  of  negligence;  Marshall  v.  Harney  Peak,  etc., 
Go.,  1  S.  Dak.  355,  47  N.  W.  292,  holding  court  erred  in  directing 
jury  to  find  verdict  for  defendants. 

An  agent  contracting,  on  behalf  of  his  principal,  is  not  personally 
liable  for  any  contract  made  within  the  scope  of  his  authority,  p. 
374. 

Gited  and  foUowed  in  Mann  v.  Richardson,  66  111.  485,  holding 
commissioners  not  liable  on  bond;  Barlow  v.  Gongregational  Society, 
8  AUen,  463,  holding  principal  Uable  on  note  executed  on  its  behalf 
by  agent;  Nevnnan  y.  Davenport,  9  Baxt  540,  holding  receiver  not 
liable  for  contracts  made  on  behalf  of  government;  Balcomb  v. 
Northmp,  9  Minn.  176, 177,  holding,  in  absence  of  express  instruction 
to  bind  himself,  a  public  officer  not  liable. 

Distinguished  in  Steamship  Go.  v.  Harbison,  21  Blatchf.  334,  16 
Fed.  690,  holding  agent  liable  where  he  was  real  principal;  Yule 
y.  Ganova,  11  Fla.  47,  holding  mayor  and  commissioner  personally 
Uable  on  contract 

Indian  agents. —  United  States  government  has  delegated  no 
power  to  the  District  Gourts  to  arrest  and  compel  the  public  agents 
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of  the  Indian  nations  who  may  casually  be  within  their  Jurisdiction 
to  pay  the  debts  of  their  nation.  The  Indian  nations  are  in  manjr 
respects  independent  or  foreign,  p.  374. 

11  How.  375-^97,  13  L.  736.  FOWLER  v.  MERRILL. 

Depositions. —  An  act  of  Congress,  proyidlng  for  the  taking  of 
ex  parte  depositions  before  a  judge  of  a  county  court,  will  include 
depositions  taken  before  a  Judge  of  the  Probate  Court  of  Missis- 
sippi, p.  393. 

Cited  with  approval  in  Sargent  v.  Collins,  3  Not.  273,  holding 
seal  of  notary  prima  facie  evidence  of  his  official  character. 

Distinguished  in  United  States  t.  Hall,  5  N.  Mex.  183,  21  Pac. 
86,  holding  oath  administered  by  clerk  of  Probate  Court  will  not 
support  indictment  for  perjury. 

Where  a  mortgage  is  silent  as  to  date  of  its  execution,  it  will 
be  presumed  to  have  been  executed  at  the  time  of  the  date  in  its 
commencement,  pp.  393,  394. 

Chattel  mortgages. —  A  statute,  making  mortgages  of  personal 
property,  acknowledged  and  recorded,  valid  withQut  a  change  of 
possession,  will  include  within  its  terms  mortgages  acknowledged 
and  recorded  prior  to  its  passage,  pp.  395,  396. 

Cited  and  followed  in  Summer  y.  Mitchell,  29  Fla.  222,  30  Am. 
St  Rep.  125,  10  So.  571,  14  L.  R.  A.  825,  and  n.,  holding  effect  of 
act  was  to  validate,  from  time  of  approval,  a  deed  recorded  prior 
thereto. 

Execution  sale. —  A  purchaser  at  a  sheriff's  sale,  in^an  action 
brought  against  him  by  a  mortgagee,  must  aver  lack  of  notice  of 
the  existence  of  mortgage  not  only  at  the  time  of  purchase,  but 
also  at  time  of  payment,  p.  395. 

Sales. —  The  increase  of  offspring  of  slaves  belongs  to  the  owner 
of  the  mother,  p.  396. 

Cited  and  followed  in  Alberty  v.  United  States,  162  U.  S.  501,  40 
L.  1053,  16  S.  Ct  865,  holding  illegitimate  child  of  negro  slave  will 
be  treated  as  a  negro;  M6yer  v.  Cook,  85  Ala.  419,  5  So.  148,  holding 
colt  bom  while  dam  is  under  mortgage  belongs  to  mortgagee; 
Rogers  v.  Highland,  69  Iowa,  506,  58  Am.  Rep.  231,  29  N.  W.  430, 
holding  colts  foaled  subsequent  to  mortgage  are  covered  by  it 
when  weaned;  Edmonston  v.  Wilson,  49  Mo.  App.  494,  holding  in- 
crease of  live  stock  belongs  to  owner  of  dam;  Ellis  v.  Reaves,  94 
Tenn.  215,  28  S.  W.  1090,  holding  foal  bred  after  execution  of 
mortgage  passes  to  mortgagee. 

Distinguished  in  Funk  v.  Paul,  64  Wis.  39,  54  Am.  Rep.  578,  24 
N.  W.  420,  holding  offspring  after  period  of  nurture  not  covered  by 
mortgage  against  bona  fide  purchaser. 
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Beeordlnc^  a  mortgage  tends  to  give  notice  of  Its  existence, 
p.  395. 

Cited  and  approved  in  Jacobs  y.  Denison,  141  Mass.  118,  5  N.  E. 
526,  holding  plaintiff  being  chargeable  with  notice  of  recording 
was  chargeable  with  notice  of  delivery. 

Burden  of  inroof. —  Where  it  is  uncertain  as  to  when  an  event 
happened,  such  uncertainty  will  operate  most  strongly  against  him 
upon  whom  lies  the  duty  of  proving  such  event,  p.  396. 

Heasnre  of  damages. —  Where  there  is  a  failure  to  deliver  prop- 
erty in  pursuance  to  a  decree,  the  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  making  of  the  decree,  p.  396. 

Cited  and  followed  in  Cunningham  v.  Sugar,  49  Pac.  (N.  Mex.) 
911«  holding  for  conversion  the  measure  of  damage  is  the  value  at 
time  of  conversion  with  interest  thereon. 

Miscellaneous. —  Misclted  in  Alabama  R.  R.  v.  Newton,  94  Ala. 
446,  holding  until  payment  no  vested  rights  pass. 

U  How.  398^18,  13  L.  745,  CLEMENTS  v.  BERRY. 

Supreme  Court  has  authority  to  review  the  decision  of  a  State 
court,  deciding  adversely  to  a  claim  of  United  States  marshal,  to 
property  taken  out  of  his  possession  by  process  of  State  court, 
p.  40a 

Judgment  lien. —  The  uniform  practice  of  Federal  and  State 
courts  is  to  test  executions  as  on  the  first  day  of  the  term,  and  as 
between  creditors  the  lien  attaches  equally  to  all  Judgments  entered 
during  same  term,  p.  408. 

A  tmBtee,  for  the  benefit  of  creditors,  is  not  a  purchaser  for  a 
valuable  consideration,  p.  410. 

A  Judgment  by  default,  in  an  action  of  debt,  where  nothing 
remains  but  the  clerical  duty  of  computing  the  amount  due,  is  a 
final  judgment  and  is  a  Uen  on  the  property  of  the  debtor  from  the 
time  it  was  rendered  and  not  from  its  entry  by  the  clerk,  pp. 
410,411. 

Cited  and  approved  in  dissenting  opinion  in  Davidson  v.  Myers, 
24  Md.  652,  Judgment  by  default  a  lien  upon  property  from  the 
time  rendered. 

Distinguished  In  Davidson  v.  Myers,  24  Md.  541,  556,  holding 
Judgment  by  default  interlocutory  until   entered. 

Judgment  liens. —  By  act  of  Congress  of  1828,  Judgment  and 
execution  Uens  arise  in  Federal  courts  under  State  laws;  but  the 
preparatory  steps  by  which  the  Judgment  is  obtained  and  lien 
established  depend  upon  the  practice  of  the  court  in  which  Judgment 
Ib  rendered,  p.  411. 

Cited  and  followed  in  Ward  v.  Chamberlain,  2  Black,  438,  17  L. 
324,  holding  Judgments  of  Federal  courts  liens  upon  property  when 
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similar  Judgments  of  State  courts  are.  See  valuable  note  discussing 
this  subject  in  24  Am.  Dec.  810.  Cited  in  Hay  v.  Ballroad  Co., 
4  Hughes,  849,  F.  G.  6,254a,  to  the  point  that  liens  are  tested  by 
local  laws. 

Statutory  construction. —  Federal  courts  follow  the  construction 
of  a  State  statute,  established  by  the  State  Supreme  Court,  when 
such  statutes  do  not  control  the  Jurisdiction  of  Federal  courts, 
p.  412. 

Cited  and  applied  In  Savings,  etc.,  Bk.  v.  Bear  Valley,  etc.,  Co., 
89  Fed.  88,  holding  lien  not  continued  beyond  statutory  period  on 
account  of  property  being  in  hands  of  receivers.  See  note  on  this 
subject  in  26  Am.  Dec  234. 

11  How.  414-436,  13  L.  751,  MOORE  v.  BROWN. 

Tax  sales. —  Act  providing  the  procedlngs  for,  is  meant,  among 
other  things,  to  put  purchasers  upon  inquiry  whether  or  not  the 
land  was  offered  for  sale  according  to  law;  If  they  do  not  examine, 
and  the  land  is  sold  against  the  law,  they  buy  at  their  own  risk, 
p.  425. 

Cited,  with  approval,  in  Cofer  v.  Brooks,  20  Ark.  546,  holding 
void  tax  deed  admissible  with  other  evidence  of  adverse  possession; 
Payne  v.  Treadwell,  16  CaL  237,  holding  Pueblo  grants  are  pre- 
sumed to  be  valid. 

Adverse  possession  —  A  void  tax  deed,  bearing  evidence  of 
invalidity  on  its  fact,  cannot  be  made  the  foundation  of  adverse 
possession  under  color  of  title  to  enable  the  defendant  In  ejectment 
to  claim  the  benefit  of  statutes  of  limitations,  p.  426. 

Cited  and  followed  in  Redfleld  v.  Parks,  132  tJ.  S.  250,  33  L.  831, 
10  S.  Ct  86,  holding  deed  reciting  sale  on  a  day  not  authorized  by 
law  void  on  its  face  and  not  admissible;  Coulter  v.  Stafford,  56  Fea. 
568,  569,  15  tJ.  S.  App.  118,  holding  deed  made  by  sheriff  without 
reciting  compliance  with  statute  Is  void  upon  its  face;  Hardy  v. 
Heard,  15  Ark.  187,  holding  execution  deed  not  showing  on  its 
face  compliance  with  the  law,  not  evidence  under  statute;  Woolfork 
V.  Buckner,  60  Ark.  167,  29  S.  W.  373,  collecting  cases  and  holding 
tax  title,  based  upon  sale  made  without  legal  notice,  is  void; 
Gomer  v.  Chaffee,  6  Colo.  817,  holding  power  of  officer  making  tax 
sales,  being  purely  statutory,  must  be  completely  fulfilled;  Torrence 
V.  Shedd,  156  lU.  220,  42  N.  E.  174,  holding  prima  facie  tax  titie 
not  shown  without  proof  that  purchaser  had  given  constitutional 
notice  thereof  to  owner;  Taylor  v.  Miles,  5  Kan.  508,  515,  7  Am.  Rep. 
561,  566,  holding  void  tax  deed  gave  no  color  of  title;  Shoat  v. 
Walker,  6  Kan.  73,  holding  statute  of  limitations  will  not  run  in 
favor  of  void  tax  deed  while  land  remains  vacant;  Waterson  v. 
Devoe,  18  Kan.  229,  holding  statute  of  limitations  will  not  run  in 
favor  of  tax  deed  void  on  its  face;  SteinmuUer  v.  Kansas  City,  3 
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Kan.  App.  52,  44  Pac.  602,  enjoining  collection  of  void  street  assess- 
ment: Toll  T.  Wright,  37  Mich.  99,  holding  void  administrator's  sale 
not  within  protection  of  statute  of  limitations;  Famham  y.  Jones, 
82  Minn.  13,  19  N.  W.  86,  holding  statute  of  limitations  has  no  ap- 
plication to  case  of  void  tax  deed;  Mason  y.  Growder,  86  Mo.  532, 
and  Hegar  y.  De  Groat,  3  N.  Dak.  364, 56  N.  W.  154,  both  holding  tax 
deed  yoid  on  its  face  will  not  set  special  statute  of  limitations  in 
motion.  Approyed  in  Stark  y.  Starr,  1  Sawy.  20,  F.  G.  13,307,  hold- 
ing any  instrument  in  form  of  deed  giyes  color  of  title;  Griffin  y. 
Gunningham,  20  Gratt  67,  cited,  arguendo,  in  passing  on  jurisdic- 
tion  of  courts;  Gore  y.  Faupel,  24  W.  Ya.  247,  cited,  arguendo,  in 
pointing  out  how  adyerse  possession  of  land  may  be  held. 

Distinguished  in  Pillow  y.  Roberts,  13  How.  478,  14  L.  231,  Hemp. 
643,  F.  G.  11,167, 12  Ark.  830,  holding  insufficient  tax  deed  admissible  to 
establish  defense  under  statute  of  limitations;  Sharpleigh  y.  Surdam, 
1  Flipp.  481,  F.  G.  12,711,  holding  irregularities  will  not  affect  yalidity 
of  title  if  proceedings  are  colorable;  Goulter  y.  Stafford,  48  Fed. 
270,  holding  irregularity  of  deed  yalid  on  its  face  cannot  be  shown 
after  statutory  period;  reyersed  in  Goulter  y.  Stafford,  56  Fed.  568, 
569,  15  tJ.  S.  App.  118;  Merrick  y.  Hutt,  15  Ark.  339,  holding  under 
statute  of  Arkansas  auditor's  tax  deed  need  not  contain  Jurisdic- 
tional recitals;  Gofer  y.  Brooks,  20  Ark.  546,  holding  yoid  tax  deed 
admissible  with  other  eyidence  of  adyerse  possession;  Wilson  y. 
Atkinson,  77  GaL  487,  488,  489,  11  Am.  St  Rep.  301,  302,  20  Pac.  67, 
68,  holding  tax  deed  yoid  on  its  face  is  sufficient  to  giye  color  of 
title;  Lindsay. y.  Fay,  25  Wis.  464,  holding  adyerse  possession  under 
tax  deed  yoid  on  its  face  might  start  statute  of  limitations  to 
running. 

U  How.  437-461,  13  L.  761,  WEBSTER  y.  REID. 

A  writ  of  eorror  may  be  directed  to  any  court  which  has  the 
custody  of  the  record,  and  can  certify  it,  though  not  the  court  which 
rendered  the  judgment,  proyided  no  difficulty  exists  respecting  the 
execution  of  a  mandate  from  this  court,  p.  457. 

Gited  in  Atherton  y.  Fowler,  91  U.  S.  147,  23  L.  266,  holding  writ 
of  error  may  be  sent  to  any  court  haying  custody  of  record  or  to 
any  court  haying  control  of  such  record.  Gited  generally  in  Free- 
bom  y.  Smith,  2  WalL  177,  certifying  decision  on  territorial  writ  of 
error  to  Supreme  Gourt  of  State  after  admission;  Underwood  y.  Mc- 
Veigh, 131  U.  S.  cxxli,  cxxiy,  Appx.,  21  L.  954,  955,  dissenting 
opinion,  majority  dismissing  writ  of  error  because  it  should  haye 
been  directed  to  another  court. 

A  Jtidgmenty  In  iMrsonAzn,  recoyered  without  any  notice,  and 
without  any  attachment  of  property  on  mesne  process,  though  au- 
thorized by  law  of  the  territory  of  Iowa,  is  a  nullity,  pp.  459,  460. 

The  following  cases  affirming  and  relying  upon  this  holding,  are 
oollected  by  the  citations:    Ray  y.  Norseworthy,  23  Wall.  136,  23  L. 
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118,  12  N.  B.  R.  150,  holding  bankruptcy  sale  of  mortgaged  prop- 
erty without  notice  to  mortgagee  does  not  discharge  lien;  Pennoyer 
V.  Neflf,  95  U.  S.  728,  24  L.  571,  holding  service  by  pubUcatlon  is 
inefifectual  in  an  action  which  is  merely  in  personam  against  a  non- 
resident; Guaranty  Trust  Co.  v.  Green  Cove,  etc.,  R.  R.,  139  U.  S. 
147,  35  L.  120,  11  S.  Ct  516,  holding  the  word  •*  month  "  used  in  a 
statute  authorizing  publication  of  summons  means  calendar,  not 
lunar,  month;  Galpin  v.  Page,  3  Sawy.  116,  F.  C.  5,206,  holding 
statute  must  be  strictly  pursued  in  service  by  publication  In  a  per- 
sonal action;  Brooks  v.  Dun,  51  Fed.  144,  holding  Tennessee  statute 
authorizing  service  upon  agent  or  clerk  void  as  to  non-residents 
other  than  corporations;  Boy  kin  v.  Rain,  28  Ala.  342,  65  Am.  Dec. 
353,  holding  publication  as  against  non-resident  of  a  married  woman, 
resident  of  Alabama,  did  not  give  jurisdiction  on  foreclosure  of 
mortgage;  Cauly  v.  Blue,  62  Ala.  78,  holding  purchaser  at  sheriff's 
sale  cannot  maintain  ejectment  unless  he  shows  valid  judgment 
supporting  execution;  Schuster  t.  Rader,  18  Colo.  336,  22  Pac.  507, 
holding  strangers  to  a  judgment  by  confession  not  concluded  by  its 
date  or  recitals;  Beard  v.  Beard,  21  Ind.  328,  personal  judgment  for 
alimony  in  divorce  void  as  to  non-residents  served  by  publication; 
Seely  v.  Reid,  3  G.  Greene,  379,  holding  if  record  shows  no  service 
decree  is  void;  McNamara  v.  Casserly,  61  Minn.  346,  63  N.  W.  885, 
holding  decree  in  probate  setting  aside  former  decree  of  distribu- 
tion without  personal  notice  to  holders  under  first  decree  void;  Haus- 
wlrth  y.  Sullivan,  6  Mont.  209,  9  Pac.  802,  holding  service  made  on 
Sunday  void  and  gives  court  no  jurisdiction;  Eaton  v.  Badger,  33 
N.  H.  238,  and  Carleton  v.  Washington  Ins.  Co.,  35  N.  H.  167,  both 
holding  judgment  against  non-resident  served  only  by  publication 
void  and  no  foundation  for  title  claimed  under  it;  State  v.  Guilbert, 
56  Ohio  St  620,  60  Am.  St.  Rep.  768,  47  N.  E.  557,  38  L.  R.  A.  526, 
holding  "  Torrens  Law "  for  registration  of  land  titles  unconstitu- 
tional; Stephens  v.  Stephens,  62  Tex.  340,  holding  decree  of  divorce 
on  substituted  service  upon  resident  invalid. 

Cited  also  in  note,  11  Am.  Rep.  438.  Cited,  with  approval,  in 
dissenting  opinion  in  Pennoyer  v.  Neff,  95  tJ.  S.  745,  24  L.  577, 
majority  holding  a  personal  judgment  on  a  money  demand  is  with- 
out validity  if  against  a  non-resident  served  by  publication;  Noble 
V.  Union  River,  etc.,  R.  R.,  147  TJ.  S.  173,  37  L.  126,  13  S.  Ct.  273, 
holding  a  decision  of  the  secretary  of  the  interior  within  his  powers 
is  a  final  determination;  Bruce  v.  Strickland,  47  Ala.  198,  holding 
decree  of  final  settlement  in  probate  sustained  only  by  afllrmative 
record  of  proper  service;  Merrill  v.  Montgomery,  25  Mich.  75,  hold- 
ing that  in  making  substituted  service  upon  corporations  the  statute 
must  be  strictly  followed;  Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St 
Rep.  368,  10  S.  W.  43,  holding  tax  sale  of  property  advertised  under 
wrong  name  void;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St  Rep. 
805,  22  S.  B.  184,  28  L.  R.  A.  661,  discussing  validity  of  foreign 
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dlYorces  on  nnrecognized  grounds  on  constmctlve  service;  Wash- 
ington, etc.,  R.  R.  T.  Alexandria,  etc.,  R.  R.,  19  Gratt  610,  100  Am. 
Dec.  723,  holding  non-resident  stockholders  of  local  corporation  not 
proper  parties  to  a  suit  for  dissolution. 

Distinguished  In  Nations  y.  Johnson,  24  How.  203, 16  L.  631,  hold- 
ing seryice  by  publication  sufficient  to  support  Judgment  by  appel- 
late court;  Hunt  v.  Ellison,  32  Ala.  200,  201,  holding  recital  in 
decree  pro  conf esso,  that  "  the  parties  came,"  is  sufficient  to  show 
appearance  of  resident  defendant  though  not  served  with  process; 
Turner  v.  Turner,  44  Ala.  450,  holding  suit  for  divorce  by  wife  not 
affected  by  cross-suit  in  court  of  another  State  of  which  she  was 
notified  by  publication  only;  Ck>mer  v.  Jackson,  50  Ala.  385,  holding 
service  on  Sunday  objectionable  on  plea  but  not  rendering  judg- 
ment void;  Jones  v.  Knox,  51  Ala.  370,  holding  as  discharge  in  bank- 
ruptcy is  presumably  valid  creditor  must  prove  affirmatively  that 
he  was  fraudulently  without  notice;  Blckerdlke  v.  Allen,  157  111.  101, 
102,  41  N.  B.  741,  742,  29  L.  R.  A.  784,  holding  mailing  and  publica- 
tion sufficient  against  concealed  defendant  within  State;  Brown  v. 
Levee  Commissioners,  50  Miss.  484,  holding  legislature  may  change 
the  form  of  notice  provided  the  right  is  not  taken  away;  Harker  v. 
Brink,  24  N.  J.  L.  349,  holding  one  of  several  joint  defendants 
served  cannot  complain  of  non-service  of  others;  Slpes  v.  Whitney, 
30  Ohio  St.  74,  holding  judgment  on  confession  by  attorney  under 
Pennsylvania  statute  entitled  to  credit  in  other  States;  Puckett  v. 
Benjamin,  21  Or.  380,  28  Pac.  67,  holding  lis  pendens  is  notice  to  all 
persons  of  every  fact  alleged  in  the  pleadings  involving  title  to  real 
property;  People  v.  House,  4  Utah,  384,  10  Pac.  844,  holding  leaving 
alternative  writ  of  prohibition  with  suitable  person  at  defendant's 
usual  abode  equivalent  to  personal  service  thereof. 

Trial  by  Jury. —  A  law  of  the  Territory  of  Iowa,  which  prohibited 
the  trial  by  jury  of  certain  actions  at  law,  founded  on  contract,  to 
recover  payment  for  services,  is  void,  p.  400. 

Cited  and  principle  followed  in  Callan  v.  Wilson,  127  U.  S.  550,  32 
L.  226,  8  S.  Ct  1304,  holding  person  accused  of  conspiracy  to  boycott 
another  is  entitled  to  trial  by  jury;  Kennon  v.  Gilmer,  131  TJ.  S.  28, 
33  L.  113,  9  8.  Ct  698,  holding  in  personal  injury  suit,  on  motion 
for  new  trial,  court  is  not  authorized  to  reduce  damages  awarded 
by  jury;  American  Pub.  Co.  v.  Fisher,  166  U.  S.  466,  41  L.  1080,  17 
S.  Ct.  618,  holding  while  Utah  remained  a  territory  unanimous  jury 
verdicts  were  required  In  common-law  actions;  Thompson  v.  Utah, 
170  U.  8.  346,  42^  L.  1065,  18  S.  Ct.  621,  holding  Utah  constitutional 
provision  for  criminal  juries  of  eight  except  in  capital  cases,  ex 
post  facto  as  to  felonies  committed  before  admission  of  State; 
Capital,  etc.,  Co.  v.  Hof ,  174  U.  8.  5,  19  Sup.  Ct  582,  holding  con- 
stitutional provision  for  jury  trial  applies  to  District  of  Columbia; 
Territory  v.  Baca,  6  N.  Mex.  426,  30  Pac.  865,  holding  act  requiring 
votes  of  twelve  grand  jurors  in  Santa  Fe  and  only  nine  elsewhere 
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for  similar  Indictments  void.  Cited  generaUy  in  Ames  v.  Ck)lorado, 
etc.,  R.  R.,  4  Dm.  257,  F.  C.  824,  holding  admission  of  a  territory  as 
a  State  extinguishes  territorial  courts  as  courts  of  general  govern- 
ment; State  V.  Gutierrez,  15  La.  Ann.  194,  dissenting  opinion,  ma- 
jority holding  jury  of  Recorder's  Court  may  consist  of  any  number 
provided  for  by  the  legislature. 

Distinguished  in  Spies  v.  IlUnols,  123  U.  S.  169,  31  L.  87,  8  S.  Ct. 
25,  holding  Illinois  statute  as  to  qualifications  of  jurors  as  con- 
strued in  that  State  not  a  denial  of  trial  by  jury;  Lynch  v.  Grayson, 
7  N.  Mex.  41,  32  Pac.  154,  construing  act  providing  for  appeals  from 
trials  where  jury  was  waived;  Mackey  v.  Enzensperger,  11  Utah, 
169,  39  Pac.  546,  holding  statute  providing  for  majority  verdict  In 
civil  cases  valid. 

Void  judgments. —  If  a  judgment  is  set  up  in  a  collateral  action, 
against  a  party  who  had  not  opportunity  to  plead  to  the  action  in 
which  it  was  recovered,  because  no  notice  was  given  to  him  of  its 
pendency.  It  may  be  avoided  by  proof  of  fraud,  or  it  may  be  shown 
void  on  Its  face,  p.  460. 

Cited  and  followed  in  Thompson  v.  Whitman,  18  Wall.  464,  466,  21 
L.  900,  holding  want  of  jurisdiction  may  be  shown  in  either  actions 
against  the  person  or  proceedings  in  rem;  De  Kraft  v.  Barney,  30 
Fed.  Cas.  1071,  holding  decree  of  divorce  on  publication  against  non- 
resident not  admissible  in  sister  State;  Lavln  v.  Emigrant,  etc., 
Bank,  18  Blatchf.  26,  1  Fed.  665,  collecting  cases  and  holding  letters 
of  administration  granted  in  absence  of  one  living  did  not  preclude 
his  recovery  of  money  deposited;  Holmes  v.  Oregon,  etc.,  R.  R.,  7 
Sawy.  401,  9  Fed.  245,  holding  determination  of  jurisdictional  facts 
not  conclusive;  Clark  v.  Hammett,  27  Fed.  340,  341,  holding  decree 
in  suit  to  quiet  title  against  a  non-resident  served  by  publication 
no  bar  to  his  action  in  ejectment;  Hatchett  v.  Billingslea,  65  Ala« 
31,  holding  settlement  of  executor's  accounts,  without  notice  to  him, 
voidable;  Cavanaugh  v.  Smith,  84  Ind.  383,  holding  decree  for 
alimony  against  non-resident  on  constructive  service  attackable  col- 
laterally; Seely  v.  Reid,  3  G.  Greene,  379,  holding  where  record 
shows  absence  of  jurisdiction  judgment  is  attackable  collaterally; 
Mastin  v.  Gray,  19  Kan.  463,  465,  469,  27  Am.  Rep.  152.  155,  158, 
holding  false  return  of  personal  service  may  be  Impeached  by 
showing  its  falsity  and  non-residence  at  time  of  alleged  service; 
Myers  v.  Miller,  55  Mo.  App.  344,  holding  strangers  to  fraudulent 
judgment  may  set  up  the  fraud  when  it  Is  attempted  by  it  to  affect 
their  rights;  Tebbetts  v.  Tilton,  31  N.  H.  288,  holding  validity  of  a 
decree  in  probate  may  be  impeached  by  proof  that  court  had  no 
jurisdiction;  Penny witt  v.  Foote,  27  Ohio  St.  617,  22  Am.  Rep.  350, 
holding  want  of  jurisdiction  may  be  shown  as  to  the  subject-matter, 
the  person  or,  in  rem,  the  thing. 

See  valuable  note,  11  Am.  Rep.  438.     Cited  generally,  with  ap- 
proval, in  Christmas  v.  Russell,  5  Wall.  302,  305,  18  L.  479,  480,  hold- 
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Ing  Toid  statute  of  Mississippi  as  yiolatlng  constitutional  provision 
for  credit  to  be  given  judicial  records  of  other  States;  In  re  Ander- 
son, 94  Fed.  497,  holding  marshal  executing  process  out  of  his  dis- 
trict not  protected  by  writ;  Boyden  v.  Reed,  55  IlL  464,  holding 
decree  obtained  by  fraud  may  be  impeached  by  original  bill; 
Ogden  V.  Larrabee,  57  111.  400,  and  Biggins  v.  Brockman,  63  IlL  320, 
both  holding  chancery  has  power  to  cancel  a  judgment  at  law  ob- 
tained by  fraud;  Hogg  v.  Link,  90  Ind.  356,  holding  judgment  may 
be  attacked  for  fraud  by  original  bill;  Scott  v.  Babcock,  3  G.  Greene, 
149,  150,  holding  tax  sale  illegal  unless  all  requirements  of  statute 
have  been  strictly  performed;  Kilboume  v.  Lockman,  8  Iowa,  385, 
holding  pleadings  did  not  state  sufficient  facts  for  collateral  ex- 
amination of  judgment;  Great  Falls,  etc..  Go.  v.  Worster,  45  N.  H. 
112,  holding  judgment  obtained  by  collusion  for  more  than  just 
amount  may  be  attacked;  Mandeville  v.  Reynolds,  G8  N.  Y.  543, 
holding,  under  code,  judicial  record  may  be  attacked  collaterally  for 
fraud;  Keystone,  etc..  Go.  v.  Summers,  13  W.  Ya.  506,  cited  gener- 
ally in  construing  road  laws  of  West  Virginia. 

Distinguished  in  Michaels  v.  Post,  21  WalL  428,  22  L.  526,  12  Bank. 
Reg.  168,  holding  decree  in  bankruptcy  regular  on  Its  face,  though 
entered  by  confession,  cannot  be  collaterally  attackfed;  Lamp  Chim- 
ney Go.  V.  Brass,  etc.,  Co.,  91  U.  S.  661,  23  L.  339,  13  Bank.  Reg.  390, 
holding  bankruptcy  decree  cannot  be  collaterally  attacked  if  in  due 
form  upon  lawful  notice;  Montgomery  v.  Samory,  99  U.  S.  488,  25  L. 
377,  holding  judgment  apparently  regular  and  which  might  have 
been  attacked  directly  not  open  to  collateral  attack;  Swift  v.  Meyers, 
13  Sawy.  591,  87  Fed.  43,  holding  the  record  of  a  court  can  only  be 
impeached  by  suit  in  equity  on  ground  of  want  of  jurisdiction;  Moch 
V.  Virginia,  etc.,  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706,  holding  ad- 
judication of  jurisdiction  expressly  raised  by  plea  final;  Alklre 
Grocery  Go.  v.  Rlchesln,  91  Fed.  83,  collecting  cases  on  the  subject 
of  jurisdiction  generally;  Gooper  v.  Sunderland,  3  Iowa,  129,  66  Am. 
Dec.  60,  holding  if  there  is  proper  notice  judgment  cannot  be  at- 
tacked collaterally;  Mason  v.  Messenger,  17  Iowa,  274,  holding  where 
court  had  jurisdiction  of  cause  and  parties  its  judgment  could  not 
be  attacked  collaterally;  Succession  of  Gorrisson,  15  La.  Ann.  31, 
holding  judgment  appointing  a  tutor  to  a  minor  cannot  be  attacked 
collaterally  by  debtor  of  the  minor;  Sldensparker  v.  Sidensparker, 
52  Me.  486,  83  Am.  Dec.  529,  holding  judgment  in  personal  action 
cannot  be  collaterally  impeached  by  third  parties  unaffected  by  It; 
Mills  V.  Paynter,  1  Neb.  446,  holding  decision  of  a  tribunal  acting 
within  its  jurisdiction  can  be  reviewed  only  by  direct  proceeding  for 
that  purpose;  O'Neill  v.  Brown,  61  Tex.  37,  refusing  to  discuss  prin- 
cipal case  on  ground  that  Texas  statute  is  conclusive. 

Tenants  in  oommon. —  The  grantee  of  one  tenant  In  common  may 
defend  his  possession  upon  that  title,  p.  460i 
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11  How.  461-480,  13  L.  771,  VAN  BUBEN  v.  DIGOEa 

Building  contracts  —  Set-off. —  In  an  action  on  a  contract  to 
build  a  dwelling-house,  the  defendant  may  show,  in  reduction  of  the 
stipulated  price  claimed,  the  amount  of  Injury  suffered  by  him, 
through  any  breach  of  the  contract  by  the  plaintiff,  though  such 
damages  are  unliquidated,  pp.  474,  475,  476. 

Cited  and  followed  in  Winder  t.  Caldwell,  14  How.  444,  14  L.  491, 
holding  defendant  entitled  to  set  off  Inferior  work  and  materials  as 
well  as  delay;  Dushane  y.  Benedict,  120  U.  S.  639,  30  L.  811,  7  S. 
Ct  699,  holding  while  unliquidated  damages  are  not  subject  of  set- 
off, failure  of  consideration  is  proper  defense;  Boggs  t.  Wann,  58 
Fed.  687,  holding  showing  of  false  representations  to  secure  a 
promissory  note  good  defense  thereto;  Wilson  v.  Pauly,  72  Fed.  133, 
37  U.  S.  App.  642,  upholding  right  of  defendant  to  set-off  for  dam- 
ages caused  by  plaintiff's  misfeasance;  Shimp  y.  Seidel,  6  Houst. 
(Del.)  426,  holding  eyidence  of  counterclaim  may  be  giyen  under 
general  issue;  Martin  y.  Barstow,  etc..  Works,  35  Ga.  326,  holding 
total  or  partial  failure  of  consideration  may  be  shown  on  suit  on 
note;  Bogers  y.  Humphrey,  39  Me.  384,  holding  damages  for  breach 
proper  set-off  in  suit  on  contract;  Hogg  y.  Cardwell,  4  Sneed  (Tenn.), 
158,  holding  any  false  representation  before  execution  of  contract 
constitutes  grounds  for  recoupment;  Bison  y.  Moon,  91  Va.  395,  22  S. 
E.  167,  holding  owner  entitled  to  set-off  on  mechanic's  lien  for  cost 
of  completion  of  work;  Columbia,  etc.,  Co.  y.  Bockey,  93  Va.  684,  25 
S.  E.  1010,  holding  failure  or  fraud  of  consideration  may  be  sworn 
on  general  issue.  See  yaluable  note  on  recoupment  on  contracts 
for  work  and  labor,  40  Am.  Dec.  332.  Approyed  in  Wilkinson  y. 
Pomeroy,  9  Blatchf.  514,  F.  C.  17,674,  holding  on  breach  of  promise 
of  marriage  defendant  may  show  plaintiff's  misfeasance;  Brunson 
y.  Martin,  17  Ark.  277,  holding  where  defendant  sets  up  damages, 
by  way  of  recoupment,  he  cannot  haye  balance  in  his  fayor. 

Evidence  to  vary  writing. —  Extraneous  eyidence  that  a  clause  in 
a  written  contract,  providing  for  the  forfeiture  of  a  fixed  sum,  if  the 
work  should  not  be  completed  by  a  certain  day,  was  intended  to 
liquidate  the  damages  for  such  failure,  is  not  admissible,  p.  477. 

Cited  and  followed  in  Watts  v.  Camors,  115  U.  S.  361,  29  L.  408. 
6  S.  Ct  94,  holding  penalty  clause  of  charter-party  not  liquidated 
damages,  but  security  for  actual  damages;  Zimpelman  y.  Hipwell, 
54  Fed.  853,  2  U.  S.  App.  568,  holding  parol  eyidence  not  admissible 
to  prove  oral  promises  of  maker  of  promissory  note;  Muldoon  v. 
Lynch,  66  CaL  539,  6  Pac.  418,  and  Savannah,  etc.,  B.  B.  v.  Calla- 
han, 56  Ga.  338,  both  construing  provision  for  payment  for  each 
day's  delay  as  penalty,  not  liquidated  damages. 

Building  contract. —  Acquiescence  by  the  plaintiff  in  the  defend- 
ant's doing  certain  things  to  a  house,  which  caused  delay  beyond  the 
stipulated  time  for  its  completion,  does  not  amount  to  a  breach  of  a 
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stipiilation  in  the  building  contract  under  which  the  work  was  to 
be  completed  by  a  fixed  time,  pp.  478,  479,  480. 

Cited  and  followed  In  Hamilton  v.  Mutual  Ins.  Co.,  9  Blatchf .  256, 
F.  C.  5,986,  holding  refusal  of  insurer  to  receive  premiums  relieved 
insured  from  necessity  of  prompt  payment.  Approved  in  Hambly  v. 
Delaware,  etc.,  Co.,  21  Fed.  568,  holding  where  defendant  stopped 
plaintUTs  work,  recovery  could  be  had  for  damages  only. 

11  How.  480-492,  13  L.  779,  CONRAD  v.  GRIFFEY. 

Witness  having  been  impeached,  by  evidence  of  declarations  in- 
consistent with  his  testimony,  cannot  be  corroborated  by  evidence 
of  other  declarations  corresponding  with  his  testimony,  pp.  490,  491, 
492. 

Cited  in  Conrad  v.  Griffey,  16  How.  46,  14  L.  839,  same  case, 
former  decision  affirmed;  Adams  v.  Thornton,  82  Ala.  264,  3  So.  23, 
holding  proof  that  witness  had  testified  similarly  in  former  trial 
not  admissible  to  corroborate  him;  McAleer  v.  i^orsey,  35  Md.  465, 
holding  rule  admitting  corroborative  testimony  applies  where  im- 
peached witness  is  a  party;  Sllva  v.  Pickard,  10  Utah,  88,  37  Pac.  89, 
holding  corroborative  evidence  to  overcome  evidence  of  recent  fab- 
rications reversible  error.  See  valuable  note  on  this  subject,  U 
Am.  Dec.  759,  760. 

Cited  but  not  followed  in  Stolp  v.  Blair,  68  IlL  544,  State  v. 
Petty,  21  Kan.  60,  State  v.  Carter,  25  So.  387,  51  La.  Ann.  , 

Baltimore,  etc.,  R.  R.  v.  Knee,  83  Md.  78,  34  Atl.  252,  and  State  v. 
Flint,  60  Vt  316,  14  AtL  184,  all  holding  previous  statements  admis- 
sible to  overcome  Impeaching  evidence  of  recent  fabrications. 

Judgment. —  A  mistake  in  the  entry  of  a  judgment,  as  to  the 
name  of  the  defendant,  being  rightly  named  elsewhere  in  the  record, 
and  in  the  judgment  called  "  the  defendant,"  is  cured  by  the  statute 
of  jeofails,  p.  492. 

Cited  with  approval  in  Odell  v.  Reynolds,  70  Fed.  661,  37  U.  S. 
App.  447,  holding  courts  may  correct,  but  not  amend  their  judgments 
after  term. 

11  How.  498^22,  13  L.  784,  RANDON  v.  TOBY. 

Statute  of  limitations. —  An  agreement  founded  upon  a  valid  con- 
sideration extending-  the  time  for  the  payment  of  a  note  becomes 
part  of  the  original  contract  and  prevents  the  running  of  the  statute 
meanwhile,  p.  519. 

Cited  and  followed  in  Bridges  v.  Stephens,  132  Mo.  542,  563,  34 
S.  W.  559,  566,  holding  oral  promise  of  debtor  to  waive  statute  of 
limitations  estops  the  pleading  of  such  statute;  Quick  v.  Corlles,  39 
N.  J.  L.  13,  holding  waiver  of  statute  of  limitation  operates  by  way 
of  estoppel;  State  Trust  Co.  v.  Sheldon,  68  Vt  261,  35  AtL  178,  hold- 
ing agreement  to  waive  statute  of  limitations  binding. 
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Distinguished  In  Shepherd  y.  Thompson,  122  U.  S.  237,  30  L.  1158, 
7  S.  Ot  1232,  reviewing  cases  and  holding  agreement  containing  no 
promise  by  defendant  personally  to  pay  debt  does  not  bar  statute  of 
limitations;  Bates  v.  Bates,  33  Ala.  105,  holding  conditional  promise 
to  pay  will  not  remove  bar  of  statute  of  limitations;  Ennis  t.  Pull- 
man, etc.,  Co.,  165  IlL  179,  46  N.  B.  444,  holding  words  "I  wiU 
settle  this  thing  *'  not  sufficient  to  bar  statute  of  limitations;  Crane 
y.  French,  38  Miss.  531,  holding  promise  not  to  set  up  statute  for  all 
time  to  come  yoid  on  ground  of  public  policy;  Co  wart  y.  Perrlne,  21 
N.  J.  Eq.  103,  holding  promise  not  to  take  advantage  of  statute  of 
limitations  applicable  to  time  arbitration  is  pending;  Aldrete  y. 
Dermitt,  32  Tex.  578,  holding  written  conditional  undertaking  to 
pay  at  future  time  does  not  estop  pleading  of  statute. 

Appeal  and  error. —  A  defendant  cannot  allege  as  error  the  leav- 
ing of  the  construction  of  one  written  instrument  to  the  Jury  when 
it  is  done  at  his  own  request  and  where  a  construction  by  the  court 
would  have  been  unfavorable  to  defendant,  p.  519. 

Bills  and  notes. —  The  bankruptcy  of  plaintiff  prior  to  time  he 
took  notes  payable  to  himself  is  not  a  legal  defense  to  action  upon 
the  notes  when  bankrupt  is  one  of  the  persons  authorized  to  settle 
up  the  insolvent  estate,  p.  520. 

Vendor  and  purchaser. —  Where  a  vendee  is  sued  for  the  pur- 
chase price  of  personal  property  he  may  plead  failure  of  considera- 
tion by  showing  eviction  by  a  better  title,  p.  520. 

Illegal  consideration. —  A  plea  to  an  action  upon  notes  given  for 
the  purchase  price  of  certain  slaves,  that  such  slaves  were  imported 
contrary  to  law,  is  not  a  good  legal  defense  where  the  creditor 
suing  was  not  connected  with  their  importation,  and  where  the 
slaves,  the  consideration  for  the  notes,  are  still  held  by  the  debtor, 
pp.  520,  521. 

Cited  and  followed  in  Dlllard  v.  Paton,  19  Fed.  628,  holding  no 
defense  to  action  for  purchase  price  to  allege  that  title  did  not 
pass  because  of  non-payment;  Scheible  v.  Bacho,  41  Ala.  437,  holding 
executory  contract  based  on  loan  of  Confederate  money  can  be  en- 
forced In  court  of  Alabama;  Beitman  v.  Steiner,  98  Ala.  248,  13  So. 
89,  holding  action  could  be  maintained  for  purchase  price  of  stock, 
part  of  excessive  issue;  Miller  v.  Gould,  38  Ga.  472,  holding  plaintiff 
entitled  to  recover  on  contract  the  consideration  of  which  was  Con- 
federate money;  Phillips  v.  Hooker,  PhllL  Eq.  207,  enforcing  con- 
tract where  consideration  is  in  Confederate  notes;  Naff  v.  Crawford, 
1  Heisk.  117,  holding  contract  made  in  ordinary  course  of  business 
in  Confederate  State  not  unlawful;  Lemmon  v.  Hanley,  28  Tex.  224. 
holding  answer  impeaching  consideration  defective  where  defendant 
still  enjoys  the  proceeds;  Williams  v.  Amis,  30  Tex.  50,  holding  that 
defendant  must  show  failure  to  realize  under  contract  to  support 
plea  of  failure  of  consideration. 
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Distinfiralshed  In  Daniels  y.  Barney,  22  Ind.  217,  holding  action  not 
maintainable  on  bond  given  for  performance  of  Illegal  duties. 

Appeal  and  error. —  Where  a  record  exhibits  most  astonishing 
congeries  of  petitions,  answers,  amendments,  etc.,  the  court  will 
extricate  and  examine  the  true  merits  of  the  case  and  will  not 
•consider  whether  the  court  below  erred  in  deciding  the  numerous 
points  submitted  to  it  when  such  points  are  immaterial  to  a  Just  de* 
termination  of  the  case,  p.  521. 

Cited  and  followed  in  McFaul  v.  Ramsey,  20  How.  525,  15  L. 
1011,  refusing  to  consider  the  catalogue  of  grievances  set  np  by 
defendant  in  his  answer;  Green  v.  Gustard*  23  How.  486,  16  L.  472, 
not  attempting  to  trace  the  devious  course  of  demurrers,  replications 
and  amendments;  Faml  v.  Tesson,  1  Black,  315,  17  L.  69,  refusing 
to  disregard  a  rule  of  construction  on  ground  of  being  technical; 
Comity  of  Wilson  v.  National  Bank,  103  IT.  S.  777,  26  L.  491,  hold- 
ing immaterial  whether  court  was  right  or  wrong  in  its  Judgment 
on  demurrers.  Approved  in  Graham  v.  Bayne,  18  How.  62,  15  L. 
266,  refusing  to  review  an  Imperfect  statement  of  facts. 

11  How.  522-528, 13  L.  796,  SPEAR  v.  i^LAGE. 

Admiralty  —  Appeal. —  Where  the  cargo  of  a  vessel  has  passed 
into  the  hands  of  the  consignees  the  master  of  the  vessel  as  such 
has  no  authority  to  represent  such  consignees  for  the  purpose  of 
prosecuting  an  appeal  from  a  decree  awarding  salvage,  p.  526. 

Supreme  Crourt  has  no  Jurisdiction  to  entertain  an  appeal  from  a 
•decree  of  the  District  Gourt,  awarding  salvage  against  the  owners 
of  a  vessel  and  cargo  where  no  one  owner  in  his  own  or  another's 
right  has  been  subjected  to  pay  as  much  as  $2,000,  though  the 
Amount  awarded  may  be  greater  than  this  amount,  pp.  526,  528. 

Cited  and  followed  in  Rich  v.  Lambert,  12  How.  353,  13  L.  1019, 
dismissing  appeal  where  amount  awarded  less  than  $2,000;  Seaver 
V.  Bigelows,  5  WalL  210,  18  L.  596,  holding  no  Jurisdiction  to  en- 
tertain an  appeal  where  Judgment  less  than  $2,000,  though  fund 
in  litigation  exceeds  that  amount;  Merrill  v.  Petty,  16  Wall.  345,  21 
L.  501,  dismissing  appeal  on  Ubel  in  personam  where  decree  is  for 
$1,292;  Bx  parte  Baltimore  R.  R.,  106  U.  S.  5,  27  L.  78,  1  S.  Gt  35, 
holding  appeal  will  not  lie  where  amount  adjudged  to  any  one 
libellant  does  not  exceed  $5,000;  Gibson  v.  Shufeldt,  122  U.  S.  32, 
30  L.  1085,  7  S.  Gt  1068,  holding  defendant  could  not  appeal  except 
as  to  those  plaintiffs  who  had  recovered  more  than  $5,000  each; 
Walter  v.  Northeastern  R.  R.,  147  U.  S.  373,  37  L.  208,  13  S.  Gt.  350, 
holding  Circuit  Court  no  Jurisdiction  over  bill  to  enjoin  collection 
•of  taxes  where  separate  assessments  do  not  amount  to  $2,000. 

Distingruished  in  Shields  v.  Thomas,  17  How.  5,  15  L.  94,  hold- 
ing court  has  Jurisdiction  where  amount  payable  to  each  claimant 
less  than  $2,000,  but  the  aggregate  award  greater. 


) 
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11  How.  528^29,  13  L.  799,  PENNSYLVANIA  V.  WHEELING  AND 
BELMONT  BRIDGE  GO. 

Not  cited. 

11  How.  529^552,  13  L.  799,  GILL  v.  OLIVER. 

Supreme  Court  will  not,  upon  writ  of  error,  interfere  with  de- 
cision of  State  court  as  to  the  construction  of,  or  as  to  any  point 
arising  exclusively  under.  State  law,  p.  546. 

Oited  and  applied  in  McBlair  v.  Gibbes,  17  How.  234,  15  L.  134, 
holding  assignment  of  claim,  independent  of  illegal  transaction  out 
of  which  it  arose,  valid;  Mayer  v.  White,  24  How.  820,  16  L.  658, 
holding  decision  of  State  court  as  to  what  constituted  valid  assign- 
ment not  before  the  court 

Appeal  and  error. —  Under  treaty  with  Mexico  in  1839,  a  certain 
sum  of  money  was  paid  for  the  use  of  the  members  of  the  Balti- 
more Mexican  Co.  A  decision  of  the  State  court  of  Maryland  set- 
tling the  rights  of  rival  claimants  to  this  sum,  does  not  question 
the  validity  of  any  treaty  exercised  under  the  United  States  so  as 
to  give  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section  of 
the  Judiciary  act,  pp.  547,  548. 

Cited  and  followed  in  Williams  v.  Oliver,  12  How.  119,  120,  125, 
13  L.  918,  921,  holding  under  similar  state  of  facts  case  not  review- 
able in  Supreme  Court;  Baltimore,  etc.,  R.  R.  v.  Hopkins,  130  U. 
S.  225,  32  L.  913,  9  S.  Ct  508,  holding  Instruction  to  Jury  that  cer- 
tain uses  were  not  authorized  by  the  statutes  of  United  States  in- 
sufficient to  give  Jurisdiction;  Borgmeyer  v.  Idler,  159  U.  S.  415,  40 
L.  201,  16  S.  Ct.  36.  holding  money  In  litigation  received  as  award 
under  treaty  not  sufficient  to  give  Jurisdiction.  Approved  in  Mc- 
Blair V.  Gibbes,  17  How.  234.  15  L.  134,  holding  assignment  of 
claim  independent  of  legal  transaction  out  of  which  it  arose,  valid; 
Williams  v.  Gibbes,  20  How.  536,  15  L.  1013,  referring  to  the  history 
of  case;  Millingar  v.  Hartupee,  6  Wall.  262,  18  L.  830,  holding  United 
States  court  no  Jurisdiction  over  decisions  of  State  courts  against 
mere  assertions  of  authority  under  United  States. 

Distinguished  in  dissenting  opinion,  Williams  v.  Gibbes,  17  How. 
258,  15  L.  142,  majority  holding  that  court  had  no  Jurisdiction  over 
decision  of  State  court  interpreting  its  own  laws;  Goodrich  v.  Tenney^ 
144  111,  433,  36  Am.  St  Rep.  465,  33  N.  B.  48.  19  L.  R.  A.  376,  and 
n.,  holding  agreement  to  procure  testimony  illegal  and  void  and  not 
enforceable. 

11  How.  552-570,  13  L.  809,  UNITED  STATES  v.  HUGHES. 

Equity  practice. —  Proceedings  by  information  in  the  nature  of  a 
bill  in  chancery  will  not  be  dismissed  for  lack  of  form  when  such 
proceedings  are  in  substance  a  simple  bill  in  equity,  and  where  a 
simple  bin  in  equity  would  be  an  appropriate  remedy,  p.  568. 
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Public  lands. —  XTnlted  States  as  a  landowner  has  the  same  rights 
and  may  employ  the  same  remedies  as  an  Indlyldual  owner  of  land. 
Where  it  is  under  an  obligation  to  convey  a  legal  title  to  a  person 
who  has  paid  the  purchase  price,  but  is  prevented  by  having  issued 
a  patent  to  the  land  to  one  wrongfully  claiming,  thus  divesting  itself 
of  the  legal  title,  it  has  a  right  by  a  simple  bill  in  equity  to  have 
such  patent  annulled,  p.  568. 

Cited  and  followed  in  Hughes  v.  United  States,  4  Wall.  236,  18 
L.  304,  setting  aside  patent  obtained  by  mistake  on  bill  filed  by 
United  States;  United  States  v.  Bell,  etc.,  Ck>.,  128  U.  S.  365,  366, 
368,  32  L.  461,  462,  9  S.  Gt  96,  97,  holding  biU  in  chancery  proper  to 
set  aside  patents  on  ground  of  fraud;  Chandler  v.  Oalumet,  etc.,  Co., 
149  U.  S.  93,  37  L.  662,  13  S.  Ct  803,  holding  patent  unUl  annulled 
good  against  a  second  grantee;  United  States  v.  Mullan,  7  Sawy.  475, 
10  Fed.  792,  holding  bill  in  chancery  will  lie  to  annul  patent  of  land 
wrongly  selected;  Hayner  v.  Stanly,  8  Sawy.  224,  13  Fed.  224,  hold- 
ing bill  in  chancery  proper  remedy  to  annul  senior  patent;  United 
States  V.  Curtner,  11  Sawy.  413,  26  Fed.  298,  holding  where  United 
States  is  under  obligation  they  may  sue  in  equity  to  vacate  prior 
patent  in  property  issued;  Larriviere  v.  Madegan,  1  DilL  468,  F.  C. 
8,096,  holding  location  of  land  with  scrip  equivalent  to  patent  passes 
fee  out  of  United  States;  Godkin  v.  Cohn,  63  U.  S.  App.  16,  80  Fed. 
464,  holding  that  United  States  will  compel  wrongful  holder  of  legal 
title  to  convey  to  holder  of  equitable  title;  Ltamont  v.  Stimson,  3 
Wis.  566,  62  Am.  Dec.  701,  holding  party  injured  by  wrongful  de- 
cision of  land  officers  can  obtain  relief  in  equity. 

Approved  in  White  v.  Burnley,  20  How.  248,  15  L.  889,  holding 
surveyor  including  more  land  than  called  for  does  not  avoid  the 
grant;  Moore  v.  Bobbins,  96  U.  S.  533,  24  L.  850,  holding  control 
of  executive  department  over  patent  cases  ceases  when  title  passes 
from  United  States;  Wright  v.  Boseberry,  121  U.  S.  517,  30  L.  1047, 
7  S.  Ct.  998,  holding  plaintiff  could  call  in  question  the  validity  of 
patent  issued  by  United  States;  United  States  v.  San  Jacinto,  etc., 
Co.,  125  U.  S.  280,  31  L.  750,  8  S.  Ct  854,  holding  no  fraud  shown 
sufficient  to  annul  patent;  In  re  Neagle,  135  U.  S.  67,  34  L.  72,  10  S. 
Ct  669,  14  Sawy.  308,  holding  within  power  of  United  States  govern- 
ment to  protect  all  agencies  necessary  to  accomplish  purpose  of 
government;  in  dissenting  opinion,  Curtner  v.  United  States,  149  U. 
S,  678,  37  L.  805,  13  S.  Ct  1042,  majority  holding  United  States 
barred  from  bringing  suit  to  cancel  patent  for  benefit  of  private 
Individuals;  United  States  v.  Bell,  etc.,  Co.,  167  U.  S.  240,  42  L.  154, 
17  S.  Ct  810,  collecting  cases  and  holding  that  before  government 
entitled  to  decree  setting  aside  patent,  the  wrong  must  be  clearly 
established;  Lux  v.  Haggin,  69  Cal.  340,  10  Pac.  722,  holding  grant 
of  land  by  United  States  carried  with  it  right  to  unnavigable  stream; 
Moody  Y.  Arthur,  16  Kan.  428,  holding  plaintiff  trustee  of  legal  title 
for  defendant   under  the  peculiar  facts;  Dufresne  v.  Haydel,  7  La. 
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Ann.  068,  holding  anbeeqnent  Issue  of  patent  Inures  to  benefit  of  true 
owner;  Vanslckle  t.  EUUnes,  7  Nev.  263,  holding  patent  carries  not 
only  land  but  also  stream  naturally  flowing  through  it;  Maxey  y. 
O'Connor,  23  Tex.  240,  holding  grant  of  land  not  void  on  ground  of 
excessive  quantity. 

Distinguished  In  Maguire  v.  Page,  28  Mo.  200,  holding  deed  ob- 
tained by  false  representations  did  not  Inure  to  benefit  of  one  who 
merely  had  Inchoate  claim  to  land;  Magwlre  y.  Tyler,  40  Mo.  439, 
refusing  to  divest  title  of  defendant  under  senior  patent. 

Appeal  and  error.—  On  appeal  by  complainant,  the  jurisdictional 
amount  In  dispute  Is  determined  by  the  complainant's  allegations  of 
value,  pp.  668,  669. 

Appeal  and  error.—  Where  Jurisdictional  value  In  dispute  does  not 
appear  upon  the  record.  It  may  be  shown  In  the  Supreme  Court  In 
like  manner  as  Is  usually  done  In  cases  of  ejectment,  p.  669. 

Cited  and  followed  In  McLaughlin  v.  Darlington,  60  Pac.  (Kan. 
App.)  609,  holding  evidence  of  value  admissible  to  sustain  jurisdic- 
tion though  value  1b  not  pleaded. 

11  How.  670-686, 18  L.  817,  UNITED  STATES  V.  POWER'S  HEIRS. 
Spanish  grants.—  The  twelfth  regulation  of  O'Reilly  of  1770,  re- 
quires the  acts  to  be  done  which  arc  recited  in  the  grant,  and  directs 
that  three  copies  shall  be  made  of  the  plot  and  process  verbal  by 
the  surveyor  of  the  province,  one  of  which  shall  be  deposited  in  the 
office  of  the  scrivener  of  the  government  and  cabildo;  another  shall 
be  delivered  to  the  governor,  and  a  third  to  the  proprietor,  "  to  be  an- 
nexed to  the  title  of  the  grant,"  p.  677. 

Cited,  arguendo,  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647, 
holding  paper  not  conforming  to  the  regulations  did  not  pass  title. 

International  law.— In  all  cases  of  conquest,  among  civilized 
countries,  having  established  laws  of  property,  the  rule  is  that  laws, 
usages  and  municipal  regulations  in  force  at  the  time  of  the  con- 
quest remain  In  force  until  changed  by  the  new  sovereign,  p.  677. 

Cited  and  followed  in  Hawkins  v.  Filkins,  24  Ark.  807,  applying 
rule  to  acts  of  Arkansas  under  Confederate  government;  Chicago, 
etc.,  R.  R.  V.  McOUnn,  28  Kan.  278,  holding  State  stock  law  in 
force  on  military  reservation  until  otherwise  declared;  Watson  v. 
Bank  of  Tennessee,  6  Baxt  (Tenn.)  36,  holding  ante-bellum  powers 
of  bank  not  affected  by  secession  ordinance;  First  National  Bank  v. 
E^lnner,  1  Utah,  106,  holding  territorial  laws  not  Inconsistent  with 
Federal  laws  continued  on  State's  admission. 

Spanish  grants.— The  military  commander,  under  whose  orders 
West  Florida  was  conquered  by  Spain  from  Great  Britain,  in  1780- 
1781,  had  not  power,  in  that  capacity,  to  make  grants  of  lands  In  that 
province,  pp.  677-580. 
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District  Courts. —  Under  the  act  of  May  26, 1824,  the  District  Court 
had  not  power  to  adjudge  upon  naked  evidence  of  possession  of 
lands  unaccompanied  by  any  paper  title,  p.  580. 

Cited  and  followed  in  United  States  y.  Rillieux,  14  How.  190,  14 
L.  382,  expressly  affirming  principal  case  as  to  jurisdiction. 

Public  lands. —  Neither  the  act  of  April  25,  1812,  nor  any  subse- 
quent act,  barred  a  French,  Spanish  or  British  claim  to  lands,  which 
had  not  been  surveyed  and  sold  by  the  United  States,  by  reason  of 
the  failure  to  record  the  title  papers  evidencing  the  same,  pp.  581- 
58a 

Florida. —  History  of  Spanish  power  reviewed,  pp.  677-685w 

11  How.  586-587, 13  L.  823,  LARMAN  v.  TISDALB'S  HEIRS. 

Supreme  Court. —  The  fifty-fourth  rule  of  the  Supreme  Court  ap* 
plies  to  cases  docketed  at  the  regular,  and  not  at  an  adjourned  term. 
•For  it  may  happen  that  an  adjourned  term  may  be  held  immediately 
preceding  the  regular  session,  p.  586. 

No  citations. 

11  How.  587-609,  13  L.  824,  HOGO  v.  EMERSON 

Patents  —  Appeal  and  error. —  On  error  in  patent  cases,  all  of  the 
questions  of  law,  which  arose  at  the  trial,  may  be  brought  up,  and 
not  such  only  as  the  court  below  should  deem  reasonable,  pp.  603, 
604. 

Patent  law  of  1793  did  not  require  spedflcations  to  be  made  a 
part  of  the  patent,  as  the  law  of  1836  did;  but,  where  this  was  done 
voluntarily  by  annexing  the  specifications  and  expressly  referring  to 
them,  they  became  a  portion  of  the  patent,  pp.  604,  605. 

Cited  and  followed  in  Burke  v.  Partridge,  58  N.  H.  351,  holding 
patent,  schedule,  specification  and  all  dravdngs  are  to  be  construed 
together.  See  valuable  note  on  "What  specifications  should  con- 
tain," 31  Am.  Dec.  204,  205. 

A  patent  is  not  void  as  being  for  more  than  one  invention  if  the 
inventions  covered  by  it  are  connected  in  design  and  operation,  p. 
606. 

Cited  and  followed  in  Wllkins,  etc.,  Co.  v.  Webb,  89  Fed.  983,  984, 
968,  989,  holding  separate  machines  may  be  patented  together  where 
they  complement  each  other;  Elgin,  etc.,  Co.  v.  Creamery,  etc.,  Co.,  53 
U.  8.  App.  161,  80  Fed.  294,  holding  setting  and  trussing  tubs  but 
successive  stages  of  same  process. 

Distinguished  in  Sessions  v.  Romadka,  21  Fed.  132,  collecting 
cases,  and  holding  multifarious  patents  invalid. 

Patents. —  The  whole  of  the  specifications  as  well  as  the  drawings 
may  be  examined  for  explanation  of  anything  obscure,  p.  606. 
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Oited  and  followed  in  Banker  t.  Bostwlck,  3  Fed.  617,  examining 
the  drawings  with,  and  as  part  of,  the  specification;  Qeler  y. 
Goetinger,  10  Fed.  Gas.  160,  Ingels  v.  Mast,  13  Fed.  Gas.  42,  Parham 
V.  American,  etc.  Go.,  18  Fed.  Gas.  1099,  all  holding  in  constming 
patent  the  court  will  look  to  the  patent,  drawings  and  specification; 
Burke  t.  Partridge,  58  N.  H.  351,  holding  patent,  schedule,  specifi- 
cations and  all  drawings  are  to  be  construed  together.  Approved 
in  Mabie  v.  Haskell,  2  Gliff.  511,  F.  G.  8,653,  holding  the  description 
sufficient,  if  it  can  be  understood  by  mechanics  so  that  article  may 
be  manufactured. 

Patent  drawings. —  The  specifications  goyem,  the  drawings 
merely  illustrate,  and  if  destroyed  or  erroneous  they  may,  within  a 
reasonable  time,  be  restored  or  corrected,  pp.  606,  007. 

Patents. —  The  question  of  whether  patent  office  drawings  have 
been  restored  or  corrected  within  a  reasonable  time,  being  one  of 
mixed  law  and  fact,  should  be  submitted  to  the  jury,  and  its  flTi<Hng 
18  conclusive  unless  it  is  shown  that  illegal  instructions  were  given, 
p.  607. 

Excessive  damages. —  Where  the  jury  is  properly  instructed,  if  the 
verdict  is  too  large,  the  fault  is  theirs,  and  cannot  be  corrected  on 
writ  of  error,  except  in  a  very  extreme  case  where  a  new  trial 
might  have  been  moved  and  had  in  the  court  below,  pp.  607,  606. 

Cited  and  followed  in  Morning  Journal  v.  Rutherford,  51  Fed.  516, 

I  U.  S.  App.  296,  16  L.  R.  A.  805,  and  Smith  v.  Sun,  etc..  Association, 
55  Fed.  248,  14  U.  S.  App.  173,  both  holding  excessive  verdict  for 
libel  cannot  be  corrected  by  Federal  appellate  courts  on  writ  of 
error. 

Miscellaneous. —  Gited  in  Keene  t.  Wheatley,  14  Fed.  Gas.  194, 
holding  a  copyright  infringed  in  performance  of  a  comedy. 

II  How.  609-662,  13  L.  834,  UNITED  STATES  v.  PHILADELPHIA 

AND  NEW  ORLEANS. 

District  Courts. —  Under  the  act  of  1824,  the  District  Courts  had 
no  power  to  pass  judgment.  In  cases  of  land  claims  upon  perfect 
Spanish  grants,  p.  647. 

Louisiana  land  grants. —  The  decree  of  Governor  Garondelet  of 
June  20,  1797,  appropriating  certain  lands  for  the  use  of  a  colony 
to  be  formed  by  the  Baron  de  Bastrop  did  not  vest  any  title  to  the 
land  therein  referred  to,  in  the  baron;  it  only  set  apart  to  be  granted 
in  future  to  the  colonists  who  settled  thereon,  pp.  648,  653. 

Cited  and  relied  upon  in  United  States  v.  Harrison,  154  U.  S.  531, 
Appx.,  38  L.  1087,  14  S.  Ct  1212,  holding  evidence  and  principles 
the  same  as  in  the  leading  case;  Pllcher  v.  Prewitt,  10  La.  Ann. 
569,  holding  warranty  under  Bastrop  title  a  limited  warranty  only. 
Cited,  arguendo,  in  Arguello  v.  United  States,  18  How.  547,  15  L. 
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481«  canflrming  grant  to  Arguello's  heirs  in  California;  dissenting 
opinion.  In  Argaello  v.  United  States,  18  How.  660,  16  L.  48B,  ma- 
jority confirming  Mexican  grant  to  Argaello  family;  United  States 
V.  Lynde,  11  Wall.  643,  20  L.  234,  and  Coffee  v.  Groover,  123  U.  S. 
26,  31  L.  61,  8  S.  Ct  14,  both  holding  nnder  Louisiana  purchase  the 
United  States  acguired  land  to  the  Perdido  river  though  occupied  by 
Spain. 

Miscellaneous. — Cited  generally  In  Muse  v.  Arlington  Hotel  Co., 
68  Fed.  649,  to  proposition  that  a  delay  of  forty  years  was  construc- 
tive abandonment  of  a  claim.  See  valuable  note  on  the  principle 
that  courts  will  take  judicial  notice  of  the  laws  of  all  States,  89  Am. 
Dec  676. 

11  How.  662,  13  li.  856,  UNITED  STATES  v.  LIVINGSTON. 

Louisiana. —  A  claim  under  the  Bastrop  grant  Included  in  the 
opinion  in  the  United  States  v.  The  Cities  of  Philadelphia  and  New 
Orleans,  11  How.  609. 

No  citations. 

11  How.  662-663,  13  L.  866,  UNITED  STATES  v.  CALLENDBR.. 

Louisiana. —  A  claim  under  the  Bastrop  grant  included  in  the 
opinion  in  the  United  States  v.  The  Cities  of  Philadelphia  and  New 
Orleans,  11  How.  609,  13  L.  834. 

No  citations. 

11  How.  663-669,  13  L.  857,  UNITED  STATES  V.  TUTBNEB. 

T<^Mi<?4ATift  land  grants. —  The  so-called  Maison  Rouge  grant  of 
thirty  square  leagues,  was  ineffectual  to  convey  title. 

Cited  and  followed  in  United  States  ▼.  Coxe,  17  How.  43,  15  L. 
77,  reaffirming  United  States  v.  Coxe,  7  How.  833,  12  L.  934,  and 
principal  case. 

Cited  in  dissenting  opinion  in  ArgueUo  v.  United  States,  18  How. 
550,  15  L.  483,  majority  confirming  Mexican  grant  in  California. 

Judicial  notice. —  Spanish  laws  prevailing  in  Louisiana  before  its 
cession,  and  affecting  titles  to  lands  there,  must  be  judicially  noticed 
by  the  court  Their  existence  is  not  matter  of  fact  to  be  tried  by 
a  Jury,  p.  668. 

Cited  and  principle  relied  upon  in  Bouldin  v.  Phelps,  30  Fed.  556, 
taking  judicial  notice  of  Mexican  laws  in  force  in  California  be- 
fore its  cession;  Crandall  v.  Sterling,  etc.,  Co.,  1  Colo.  108,  holding 
if  laws  of  Kansas  territory  were  ever  in  force  in  Colorado,  they  need 
not  be  proved;  Sullivan  v.  Richardson,  33  Fla.  118,  14  So.  709,  tak- 
ing judicial  notic6  of  laws  applicable  to  province  of  West  Florida; 
United  States  v.  Lucero,  1  N.  Mex.  453.  taking  judicial  notice  of 
history  and  status  of  Pueblo  Indians  and  their  land  titles;  United 
States  V.  Yarela,  1  N.  Mex.  599,  taking  judicial  notice  of  Mexican 
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laws  in  force  at  time  of  treaty  of  Guadalupe  Hidalgo;  Smith  y. 
Power,  23  Tex.  33,  to  proposition  that  the  local  laws  of  a  State 
are  binding  on  Federal  courts  in  deciding  upon  rights  to  real  prop- 
erty within  the  State.  See  valnable  notes  on  this  subject  11  Am. 
Dec.  783,  and  89  Am.  Dec.  675,  676;  Adams  v.  Akerlund,  168  IlL  635, 
48  N.  B.  456,  holding  evidence  of  Frenchman  as  to  legal  meaning  of 
word  in  treaty  improper. 

Distinguished  in  Hanley  t.  Donoghue,  116  U.  S.  6,  29  L.  537,  6 
S.  Ot  245,  holding  rule  not  always  applicable  on  writ  of  error  to 
highest  court  of  State. 

11  How.  669-676,  18  L.  859,  BENNETT  ▼.  BXJTTBBWOBTH. 

Common  law. —  Texas  has  adopted  the  common  law,  but  not  its 
forms  and  rules  of  pleading,  p.  674. 

Federal  courts  —  Equity  jurisdiction. —  The  distinction  between 
law  and  equity  recognized  by  the  Constitution,  must  be  observed  by 
the  Federal  courts,  notwithstanding  the  adoption  of  the  procedure 
of  State  courts  where  the  distinction  between  law  and  equity  is 
abolished,  and  equitable  claims  must  be  pursued  In  accordance  with 
the  rules  regulating  proceedings  in  equity  In  the  courts  of  the 
United  States,  pp.  674,  675. 

A  large  number  of  citing  cases  have  affirmed  and  followed  this 
holding,  in  Fenn  y.  Holme,  21  How.  486,  488»  16  L.  200,  201,  hold- 
ing in  action  of  ejectment  plaintiff  must  prove  legal  title;  Thompson 
v.  Central  B.  B.,  6  Wall.  137,  18  L.  767,  holding  Federal  court  of 
equity  c'annot  entertain  legal  action  transferred  from  State  court; 
Bumes  v.  Scott,  117  U.  S.  587,  29  L.  692,  6  S.  Ct  868,  holding  plea 
of  lack  of  consideration  could  not  be  set  up  as  bar  to  legal  action; 
Scott  V.  Neely,  140  U.  S.  Ill,  35  L.  360,  11  S.  Ct  714,  holding  suit 
in  Federal  court  of  equity  to  subject  property  to  payment  of  simple 
contract  debt  not  allowable;  Scott  v.  Armstrong,  146  U.  S.  512,  36 
L.  1064,  13  S.  Ct  152,  holding  Circuit  Court  no  power  to  grant  set- 
off in  action  at  law;  Cates  v.  Allen,  149  U.  S.  457,  37  L.  807,  13  S.  Ct 
8Sil,  holding  simple  contract  creditors  no  standing  In  United  States 
Circuit  Court  sitting  in  equity;  Lindsay  v.  First  Nat  Bank,  156  U. 
S.  493,  39  L.  508,  15  S.  Ct  475,  holding  suit  to  enjoin  collection  of 
taxes  cannot  be  brought  on  law  side  of  Circuit  Court;  Hall  v.  Min- 
ing Co.,  1  Woods,  547,  F.  C.  5,955,  holding  where  execution  levied 
on  real  property,  claim  law  of  Georgia  no  defense;  Benjamin  v. 
Cavarocc,  2  Woods,  172,  F.  C.  1,300,  holding  statutory  remedy  to 
foreclose  mortgage  does  not  oust  equity  Jurisdiction  of  Federal 
court;  Kimball  v.  Mobile,  3  Woods,  565,  F.  C.  7,774,  holding  equit- 
able  right  of  contractors  against  county  not  taken  away  by  State 
statute;  Weed,  etc.,  Co.  v.  Wicks,  3  Dill.  265,  F.*0.  17,348,  holding 
State  statute  authorizing  suits  in  name  of  real  party  gives  like  party 
right  to  sue  in  Federal  courts;  Butler  y.  Young,  1  Flipp.  277,  F.  0. 
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2,245,  holding  equitable  defense  not  permitted  to  an  action  of  eject- 
ment; liorlng  V.  Downer,  McAlL  363,  F.  G.  8,513,  holding,  removal 
of  cloud  from  title  enforceable  on  equity  side  of  writ;  Byrd  v.  Bad- 
ger, 1  McAlL  445,  F.  G.  2,26d,  setting  aside  order  for  examination  of 
debtor  issued  on  its  common-law  side;  Monte  jo  v.  Owen,  14  Blatchf* 
325,  326,  F.  G.  9,722,  sustaining  demurrer  to  equitable  defense  to 
prevent  enforcement  of  judgment;  La  Mothe,  etc.,  Go.  v.  Tube,  etc., 
Go.,  15  Blatchf.  436,  F.  0.  8,033,  holding  plaintiff  must  re-plead  in 
Federal  court  where  complaint  sought  both  legal  and  equitable  re- 
lief; Snyder  v.  Pharo,  25  Fed.  400,  holding  a  pure  equitable  set-off 
not  proper  in  action  upon  promissory  note;  Doe  v.  Roe,  31  Fed.  100, 
holding  plea  specially  authorized  by  State  statute  not  proper  in  ac- 
tion of  ejectment;  Buller  v.  Sidell,  43  Fed.  117,  holding  fraud  not  a 
proper  defense  to  an  action  of  a  judgment;  Thomas  v.  American, 
etc..  Go.,  47  Fed.  553,  554, 12  L.  R.  A.  686,  and  n.,  holding  Uen  arising 
under  State  laws  not  enforceable  In  United  States  Glrcuit  Gourt  sit- 
ting as  court  of  law;  Wills  v.  Pauly,  51  Fed.  257,  holding  State 
statute  allowing  married  woman  to  sue  not  binding  upon  Federal 
courts  In  equity;  Klrcher  v.  Murray,  54  Fed.  626,  holding  action  of 
trespass  to  try  title  cannot  be  sustained  upon  equitable  title;  Boggs 
v.  Wann,  58  Fed.  685,  holding  no  defense  to  action  in  Federal  coprt 
to  set  up  breach  of  fiduciary  relation;  Klrcher  ▼.  Murray,  60  Fed. 
62,  23  U.  S.  App.  214,  holding  equitable  interest  of  wife  not  en- 
forceable by  action  at  law  in  Federal  court;  United  States  v.  Swan, 
65  Fed.  652,  31  U.  S.  App.  112,  holding  garnishment  proceedings  will 
not  be  entertained  by  Federal  courts  in  equity;  Davis  v.  Davis,  72 
Fed.  84,  30  U.  S.  App.  723,  holding  equitable  defense  not  cognizable 
In  Federal  courts  in  actions  of  ejectment;  Colt  v.  Sullivan,  etc.,  Co., 
84  Fed.  725,  holding  improper  joinder  of  equitable  and  legal  causes 
not  allowed  In  Federal  courts;  Stone  v.  Perkins,  85  Fed.  620,  hold- 
ing In  action  of  ejectment  in  Federal  courts,  plaintiff  can  get  no  sup- 
port on  ground  of  estoppel;  Turner  v.  Hamilton,  88  Fed.  473,  hold- 
ing defense  of  usurious  interest  cannot  be  pleaded  to  action  on  judg- 
ment; Smith  V.  American,  etc.,  Bank,  89  Fed.  889,  holding  cestui 
que  trust  could  maintain  action  at  law,  but  must  resort  to  equity; 
Creighton  y.  Hershfield,  1  Mont  645,  reviewing  cases  and  holding 
error  for  court  to  grant  legal  and  equitable  relief  in  same  suit; 
Wilcox  v.  Saunders,  4  Neb.  580,  holding  action  in  tort  and  one  purely 
In  contract  cannot  be  joined  in  same  petition;  Stevens  v.  Baker,  1 
Wash.  Ter.  320,  holding  co-partner  cannot  at  law  sue  for  unsettled 
co-partnership  indebtedness. 

Cited  approvingly  In  Graham  v.  Bayne,  18  How.  62,  15  L.  266, 
holding  Federal  court  having  jurisdiction  in  law  and  equity  can  re- 
view cases  at  common  law  by  writ  of  error;  McFaul  v.  Ramsey,  20 
How.  525,  15  L.  1011,  holding  matters  within  discretion  of  court  be- 
low, not  open  to  review;  Fami  v.  Tesson,  1  Black,  315, 17  L.  69,  hold- 
ing no  hardship  to  compel  party  to  pursue  remedy  according  to  law; 
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'  Van  Norden  v.  Morton, 99  U.S. 381,  25  L.  455,  holding  unless  cause  of 
action  comes  within  recognized  heads  of  equitable  jurisdiction,  It 
'must  be  a  legal  cause;  Shuford  v.  Cain,  1  Abb.  (IT.  S.)  305,  F.  C. 
12,823,  holding  unnecessary  to  pass  upon  question  whether  blendin^r 
of  law  and  equity  allowable;  Pittsburg,  etc.,  B.  B.  v.  Keokuk,  etc., 
Co.,  68  Fed.  21,  46  IT.  S^  App.  530,  holding  court  of  equity  had  juris- 
diction to  entertain  bill;  Abbott  v.  Union,  etc.,  Co.,  127  Ind.  73,  26 
N.  E.  154,  holding  United  States  Circuit  Court  has  power  in  a  chan- 
cery proceeding  to  foreclose  a  lien; Cooper  v. Armstrong, 3  G.Greene, 
122,  holding  Supreme  Court  only  authorized  to  adjudicate  particular 
suit  on  errors  at  law;  Scott  y.  Billgerry,  40  Miss.  144,  holding  court 
of  equity  no  Jurisdiction  over  a  suit  for  damages  to  personal  prop- 
erty; dissenting  opinion,  Kahn  y.  Telegraph,  etc.,  Co.,  2  Utah,  206, 
majority  holding  equitable  defense  to  legal  action  must  contain  all 
essentials  of  a  bill  in  equity. 

Distinguished  in  Holmes  v.  Campbell,  12  Minn.  231,  allowing 
amendment  where  facts  alleged  show  plaintiff  entitled  to  equitable 
relief;  Turner  y.  Althaus,  6  Neb.  67,  holding  legal  and  equitable 
causes  of  action  may  be  joined  under  code;  Smith  v.  Tosini,  1  S. 
Dak.  638,  48  N.  W.  301,  holding  chancery  rule  became  obsolete  on 
adoption  of  code. 

Federal  equity  JurlBdiotlon.— Federal  courts  Bitting  in  equity 
have  no  authority  to  revise  a  judgment  improperly  entered  in  a 
State  court  unless  the  proceedings  leading  up  to  such  judgment 
can  be  assimilated  to  proceedings  in  chancery  or  treated  as  such, 
p.   675. 

Judgment. —  In  an  action  at  law  no  judgment  can  be  lawfully 
entered  upon  a  verdict  of  the  jury,  unless  it  find  as  to  matter  in 
Issue;  nor  can  a  judgment  be  rendered  upon  issues  not  found  by 
verdict,  p.  675. 

Cited  and  followed  in  Holt  v.  Van  Eps,  1  Dak.  Ter.  223  (214),  46 
N.  W.  692,  holding  jury  having  failed  to  find  as  to  ownership,  no 
judgment  could  be  entered  upon  their  verdict;  Handel  v.  Elliott,  60 
Tex.  147,  holding  judgment  establishing  lien  not  supported  by 
verdict. 

Distinguished  in  Green  v.  Custard,  23  How.  486,  16  L.  472,  hold- 
ing judgment  so  far  as  it  treats  original  cause  of  action  a  nullity,  not 
objectionable. 

Appeal  and  error. —  Where  the  errors  are  apparent  upon  the  face 
of  the  record,  a  judgment  is  open  to  revision  in  the  appellate  court 
without  a  motion  to  arrest  judgment  or  an  exception  taken  In  the 
court  below,  p.  676. 

Cited  and  followed  in  Rogers  v.  Burlington,  3  Wall.  661,  18  L.  82, 
holding  Judgment  may  be  re-examined  upon  a  writ  of  error  without 
formal  bill  of  exceptions;  New  Orleans  B.  B.  v.  Morgan,  10  Wall. 
261,  19  L.  893,  refusing  to  dismiss  writ  of  error  because  record  en- 
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tertalns  no  bill  of  exceptions;  Goughlan  y.  Columbia,  106  U.  S.  11, 
27  L.  75,  1  S.  Gt  40,  holding  where  error  appears  upon  face  of 
record,  plaintiff  may  avail  himself  of  it  with  bill  of  exceptions; 
MoUne,  etc.,  Co.  v.  Webb,  141  U.  S.  623,  35  L.  881,  12  S.  Ct.  102, 
holding  where  record  shows  notes  barred  by  statute  of  limitations, 
bill  of  exceptions  not  necessary;  Holt  v.  Van  Eps,  1  Dak.  Ter.  223 
(214),  46  N.  W.  602,  holding  error  can  be  urged  by  Supreme  'Court 
where  all  Issues  are  not  disposed  of. 

Cited  approvingly  in  Pomeroy  v.  Bank,  1  Wall.  600,  17  L.  641, 
holding  that  where  a  party  to  appeal  he  must  take  care  to  raise  the 
questions  of  law  to  be  revised;  New  Orleans  Ins.  Assn.  v.  Piaggio, 
16  WalL  386,  21  L.  359,  holding  appellate  court  may  modify  judg- 
ment Instead  of  awarding  a  new  trial;  Baltimore,  etc.,  R.  R.  v. 
Trustees,  91  U.  S.  130,  23  L.  261,  affirming  Judgment  where  trans- 
cript shows  no  error  existing  in  record;  Sowles  v.  United  States, 
21  Fed.  223,  holding  case  will  not  be  heard  on  incomplete  transcript; 
Sedgwick  V.  Dawkins,  16  Fla.  201,  holding  unnecessary  to  consider 
whether  under  code  errors  on  face  of  record  will  be  considered; 
Madden  y.  Lancaster  Co.,  66  Fed.  195,  27  U.  8.  App.  528,  holding 
defendant  does  not  waive  right  to  Judgment  by  answering  over. 

Distinguished  in  Suydam  v.  Williamson,  20  How.  438,  15  L.  980, 
'sustaining  Judgment  where  record  shows  a  perfect  finding  by  the 
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12  How.  1-0, 13  L.  867,  MINERS'  BANK  OP  DUBUQUE  T.  IOWA. 

Appeal  and  error. —  To  give  Supreme  Court  JnriBdlctlon  under  the 
twenty-fifth  section  of  the  judiciary  act,  the  statute,  drawn  into 
question,  must  have  been  passed  by  a  State,  a  member  of  the 
Union;  territorial  laws  are  not  comprehended  by  the  act,  p.  7. 

Cited  in  discussion,  obiter,  in  Lyons  v.  Woods,  153  U.  S.  661,  38 
L.  858,  14  S.  Ct  964,  where  cases  are  collected  and  reviewed;  Sagi- 
naw Gas  Light  Co.  v.  Saginaw,  28  Fed.  532,  in  general  discussion  of 
lurisdlctlon  under  twenty-fifth  section. 

Territories. —  In  the  exercise  of  its  plenary  power  over  the  public 
domain.  Congress  may  establish  territorial  govemments  and  inyest 
them  with  powers  of  legislation,  pp.  7,  8. 

Cited  and  principle  applied  in  Territory  ex  rel.  y.  Scott,  8  Dak. 
Ter.  400,  20  N.  W.  407,  asserting  validity  of  act  of  territorial  legis- 
lature changing  location  of  capital;  Guild  v.  First  Nat  Bank,  4  S. 
Dak.  582,  57  N.  W.  504,  an  act  prescribing  rates  of  Interest  receiv- 
able upon  obligations  to  pay  money;  Pimental  v.  Marques,  8  N.  Mex. 
197,  42  Pac  165,  an  act  limiting  number  of  territorial  officers;  Whit- 
more  V.  Hardin,  3  Utah,  130,  1  Pac.  467,  and  State  v.  Norman,  16 
Utah,  466,  52  Pac.  989,  an  act  prescribing  jurisdiction  of  courts  in 
matters  of  divorce;  France  v.  Connor,  3  Wyo.  461,  27  Pac.  575,  af- 
firming power  of  Congress  to  amend  territorial  legislation  regard- 
ing polygamy.  Cited  approvingly,  but  without  particular  applica- 
tion, in  Dred  Scott  v.  Sandf ord,  19  How.  501,  15  L.  740. 

Territories. — ^^The  annulment  by  Congress  of  part  of  a  territorial 
law  does  not  impliedly  make  the  residue  an  act  of  Congress,  pp. 
7,8. 

Cited  and  followed  in  United  States  v.  Church,  5  Utah,  873,  15 
Pac.  479,  holding  disapproval  by  Congress  of  part  of  corporate  char- 
ter did  not  render  remainder  an  act  of  Congress. 

Cited  erroneously  to  opposite  effect  in  Northern  Pac.  B.  R.  v. 
Barnes,  2  N.  Dak;  350,  51  N.  W.  397. 

Miscellaneous. —  Cited  in  Henderson  v.  Merchants'  Ins.  Co.,  25  La 
Ann.  347,  on  point  that  Supreme  Court  has  no  jurisdiction  where 
record  shows  that  State  court  might  have  disposed  of  cause  with- 
out deciding  question  under  act  of  Congress  against  plaintiff  in  error. 
Referred  to  generally  in  note  to  same  case  in  State  court,  43  Am* 
Dec.  121. 
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12  How.  9-21, 13  L.  871,  BINNS  v.  LA  WRENCH. 

Bevenue  laws. —  Under  the  tariff  act  of  1846,  glass  tumblers,  hay- 
ing the  entire  surface  or  bottom  smoothed  or  polished,  or  their  sides 
figured  or  ornamented,  by  cutting  or  grinding,  are  "  glass  cut,"  and 
subject  to  duty  prescribed  therefor,  p.  20. 

Cited  and  principle  applied  In  dissenting  opinion,  In  re  H.  B. 
Claflin  Co.,  52  Fed.  124,  1  U.  S.  App.  666,  majority  holding  hem- 
stitched handkerchiefs  not  "  hemmed  handkerchiefs,"  within  mean- 
ing of  tariff  act 

12  How.  21-23,  13  L.  875,  SMITH  y.  CLARK. 

Appeal  and  error. —  All  the  parties  to  a  writ  of  error  must  be 
named  therein;  the  name  of  one  or  more  of  them  "  and  others,"  is 
not  a  sufficient  description  to  bring  those  not  named  before  the 
court,  p.  22. 

Cited  and  rule  applied  in  The  Protector,  11  Wall.  87,  20  L.  48, 
holding  expression  "  and  Co."  insufficient,  and  dismissing  appeal  in 
admiralty;  The  City  of  Lincoln,  19  Fed.  461,  holding  appeal  bond 
defectiye  on  ground  that  all  parties  not  named;  State  y.  Canfleld, 
23  So.  598,  42  L.  R.  A.  80  (Fla.),  dismissing  writ  describing  parties 
as  "  J.  A.  et  al." 

Distinguished  In  Gumbel  y.  Pitkin,  113  U.  S.  548,  549,  28  L.  1129, 
11.30,  5  S.  Ct  617,  where  writ  of  error  gave  names  of  parties  as 
found  in  record  below,  and  there  was  nothing  to  show  other  parties, 
although  parties  described  as  ''  A.  B.  &  Co."  Distinguished,  also,  in 
The  Natchez,  27  Fed.  310,  under  facts. 

Appeal  and  error. —  A  cause  cannot  be  docketed  and  dismissed, 
under  the  forty-third  rule  of  the  Supreme  Court,  upon  a  certificate 
of  the  derk  below,  which  does  not  name  every  individual  who  was 
a  party  to  the  record,  p.  22. 

12  How.  24-39,  13  L.  877,  THRBDGILL  y.  PINTARD. 

TwHImii  lands. — JLaws  giving  settlers  a  right  of  pre-emption  can- 
not be  construed  to  embrace  Indian  lands,  p.  37. 

Cited  and  followed  in  Gaines  y.  Hale,  26  Ark.  185,  holding  settler 
acquired  no  rights  by  location  and  cultivation  of  lands  previous  to 
extinguishment  of  Indians'  possessory  rights  therein. 

A  pre-emptioner  of  public  lands  has  a  title  which  is  the  subject 
of  sale,  p.  38. 

Cited  and  rule  applied  as  follows:  Myers  v.  Croft,  13  Wall.  290. 
20  L.  563,  2  Neb.  482,  and  Southerland  v.  Whittlngton,  46  Ark.  289, 
holding  patent  afterwards  Issued  to  pre-emptioner  inures  to  benefit  of 
his  grantee:  Lamb  y.  Davenport,  18  WalL  314,  21  L.  762,  affirming* 
8.  C  1  Sawy.  621,  F.  C.  8,015,  and  holding  pre-emption  right  may 
be  basis  of  contract  to  pay  money  for  securing  patent;  Hussey  v. 
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Smith,  99  U.  S.  22,  25  L.  314,  and  Wright  v.  Shnmway,  1  Blss.  26, 
F.  G.  18,093,  sustaining  validity  of  mortgage  on  public  lands  prior 
to  issue  of  patent;  Beley  v.  Naphtaly,  169  U.  S.  363,  42  L.  779,  18  S. 
Gt  357,  of  a  sale  by  grantee  of  original  pre-emptioner;  Klrkaldie  y. 
Larrabee,  31  Gal.  457,  89  Am.  Dec.  206,  and  Spiess  y.  Neuberg,  71 
Wis.  286,  287,  6  Am.  St  Eep.  214,  215,  37  N.  W.  419,  420,  holding 
mortgagee  of  pre-emption  right  estopped  from  denying  lien  of  mort- 
gage; Pierson  y.  Dayid,  1  Iowa,  29,  enforcing  vendor's  lien  after 
patent  acquired  by  vendee;  dissenting  opinion,  Spaulding  v.  Wood, 
8  Wis.  215,  majority  holding  one  of  two  joint  pre-emptioners  can 
acquire  no  right  by  purchase  from  the  other.  And  see  note,  4  Am. 
St.  Rep.  703.  Gited  approvingly  in  discussion,  obiter,  in  People  v. 
Shearer,  30  GaL  657;  Arnold  v.  Grimes,  2  Iowa,  13,  15. 

Distinguished  in  Kellom  v.  Easley,  2  Abb.  (U.  S.)  566,  1  Dill.  287, 
F.  G.  7,668,  under  statute  declaring  that  assignments  and  transfers 
of  rights  prior  to  patent  shall  be  void.  Denied  in  McTyer  v.  Mc- 
Dowell, 36  Ala.  48.  Distinguished  In  Bowers  v.  Kelsecker,  14  Iowa, 
304,  holding  such  title  not  inheritable,  but  subject  to  sale  by  adminis- 
trator as  personalty;  Bray  v.  Ragsdale,  63  Mo.  172,  holding  pre- 
emption right  not  subject  to  levy  and  sale  on  execution. 

Public  l&nds. —  A  settler  who,  having  a  pre-emption  right  to  pub- 
lic lands,  sells  them  to  a  person  who  sells  them  to  a  third  party,  has 
a  lien  upon  the  lands  for  the  balance  of  the  purchase  money  due, 
and  can  enforce  it  in  chancery,  notwithstanding  the  vendee  has 
taken  out  a  patent  in  his  own  name  under  a  subsequent  pre-emption 
law,  p.  38. 

Gited  and  principle  relied  upon  in  the  following:  Sherer  v.  Bul- 
lock, 23  Ark.  730,  holding  where  vendee  is  permitted  to  locate  in  his 
own  name  he  cannot  plead  no  consideration  In  action  for  purchase 
money;  Lewis  v.  Boskins,  27  Ark.  63,  64,  holding  purchaser  entering 
into  possession  under  bond  to  make  title,  is  estopped  from  denying 
title  of  grantor  in  action  to  recover  purchase  money;  Morris  v.  Ham, 
47  Ark.  297,  1  S.  W.  521,  and  Hurd  v.  Hall,  12  Wis.  137,  ruling  simi- 
larly where  vendee  takes  possession  under  deed,  and  allowing  him 
to  set  off  only  amount  paid  by  him  to  perfect  title;  Lawton  v.  Howe, 
14  Wis.  247,  ruling  similarly  as  to  assignment  of  interest  in  school 
land  certificates.  Gited,  arguendo,  in  Wells  v.  Francis,  7  Golo.  421,  4 
Pac.  54. 

Distinguished  in  Harkness  v.  UnderhiU,  1  Black,  325,  17  L.  213, 
where  parties  had  combined  to  defraud  government,  and  subsequent 
patent  held  not  to  inure  to  benefit  of  original  grantor;  also  in 
Walworth  v.  Miles,  28  Ark.  683,  under  facts. 

A  vendee  cannot  avail  himself  of  the  benefit  of  a  contract  of  sale 
and  resist  performance  of  it  on  his  part,* p.  38. 

Gited  and  principle  applied  in  Johnson  v.  Walker,  25  Ark.  204,  hold- 
ing vendee  wishing  to  rescind  contract  must  offer  to  put  vendor  in 
statu  quo. 
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Miscellaneous. —  Cited  in  In  re  Perdue,  2  Bank.  Reg.  183,  19  Fed. 
Cas.  220,  and  Gee  v.  McMillan,  14  Or.  274,  58  Am.  Rep.  316,  12  Pac 
419,  as  Instance  where  court  recognized  vendor's  lien. 

12  How.  39-47,  13  L.  883,  PARKS  v.  TURNER, 

Writ  of  error  brings  up  to  the  Supreme  Court  only  questions  of 
law,  p.  43. 

Cited  and  rule  followed  In  Jeffries  v.  Mutual  Life  Ins.  Co.,  110  U.  S. 
309,  28  Lb  157,  4  S.  Ct  10,  refusing  to  review  finding  of  fact  by  lower 
court  showing  existence  of  contract;  Dower  v.  Richards,  151  U.  S. 
006,  38  li.  808,  14  S.  Ct  455,  ruling  similarly  as  to  finding  of  fact  in 
action  of  ejectment 

The  inactice  of  the  Tederal  courta,  as  to  giving  reasons  for  judg- 
ment and  as  to  the  form  an  effect  of  verdicts,  Is  governed  by  the 
acts  of  Congress  and  the  rules  of  common  law  and  not  by  State 
laws,  pp.  43,  44. 

Statute  of  jeofaiLi  applies  to  defects  In  verdicts,  where  the  court 
can  determine  what  was  the  substantial  finding  of  the  jury,  and 
that  It  covered  the  matter  in  issue,  the  judgment  will  not  be  re- 
versed because  of  defects  in  the  form  of  the  verdict  P*  46. 

Cited  and  rule  followed  in  Snyder  v.  United  States,  112  U.  S.  217, 
28  li.  698,  5  S.  Ct  119,  holding  verdict  expressed  in  bad  English 
sufficient  if  intention  of  jury  manifest;  Hopkins  v.  Orr,  124  U.  S.  513, 
31  L.  525,  8  S.  Ct  591,  holding  omission  of  word  "  dollars  "  in  ver- 
dict in  assumpsit  does  not  affect  validity  of  judgment  thereon;  Paige 
V.  Loring,  1  Holmes,  278,  F.  C.  10,672,  holding  it  not  to  be  error  to 
allow  plaintiff  to  remit  excess  of  interest  found  in  verdict  and  then 
affirm  verdict  so  amended;  Bowden  v.  Bumham,  59  Fed.  755,  19  U. 
S.  App.  448,  allowing  amendment  in  attachment  suit;  Chaffee  v. 
Pease,  10  Allen,  538,  construing  similar  statute  in  force  in  State; 
Morsell  v.  Hall,  13  How.  215,  14  L.  118,  holding  mere  failure  to 
enter  formal  judgment  cannot  be  assigned  as  error;  Osbom  v. 
Altschul,  93  Fed.  383,  allowing  amendment  of  verdict  In  ejectment; 
alao  In  dissenting  opinion.  Less  v.  English,  85  Fed.  476,  56  U.  S. 
App.  16,  but  application  not  apparent.  And  see  note,  4  McCrary,  463. 
Cited  approvingly  in  A  Quantity  of  Manufactured  Tobacco,  etc.,  5 
Ben.  468,  F.  C.  16,106a,  but  application  of  rule  unnecessary;  also 
In  McKean  v.  Cutler,  48  N.  H.  876,  and  Kent  v.  Bay  State  Gas  Co., 
98  Fed.  889. 

MiaceDaneous. —  Cited  In  Crescent  Live  Stock  Co.  v.  Butchers' 
Union,  120  U.  S.  146,  30  L.  617,  7  S.  Ct  474,  on  point  that  under 
T^^ifiaiMi  practice.  State  Supreme  Court  may  review  questions  of 
fact;  New  Orleans,  etc.  v.  Delamore,  34  La.  Ann.  1229,  but  ap- 
parently erroneous;  McEean  v.  Cutler,  48  N.  H.  875,  on  point  that 
where  party  la  entitled  to  nominal  damages  he  may  have  judgment 
without  idle  formality  of  triaL 
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12  How.  47-51,  18  L.  887,  MONTAULT  v.  UNITED  STATES.       • 

Public  lands  —  Treaty. —  After  the  treaty  of  peace  of  1763,  be- 
tween Great  Britain,  France  and  Spain  by  which  the  territory  be- 
tween the  Mississippi  and  Perdido  rivers  was  ceded  to  Great 
Britain,  the  French  authorities  could  not  grant  lands  therein,  p.  51. 

Cited  and  principle  followed  in  United  States  v.  Lynde,  11  WalL 
643,  20  L.  234,  ruling  similarly  as  to  cession  by  Spain  in  such  terri- 
tory; as  also  in  Eslava  v.  Boiling,  22  Ala.  738.  Cited  in  discussion, 
obiter,  in  Coffee  v.  Groover,  123  U.  S.  26,  81  L.  61,  8  S.  Ct  14. 

Miscellaneous. —  Cited  in  dissenting  opinion,  McElvain  v.  Mudd, 
44  Ala.  71,  on  point  that  treaty  takes  effect  from  date  of  confirma- 
tion by  Congress. 

12  How.  61-{S9,  18  L.  .889,  FARMERS'  BANK  OF  VIRGINIA  T. 
GROVES. 

Bescission  of  contract. —  A  party  to  a  contract,  who  has  received 
benefit  and  wishes  to  rescind  on  the  ground  of  fraud,  must  offer  to 
put  the  other  party  in  statu  quo,  p.  58. 

Cited  and  rule  followed  in  Northern  Padflc  R.  R.  v.  Kindred,  8 
McCrary,  631,  14  Fed.  80,  holding  principal  may  repudiate  fraudu- 
lent conveyance  executed  by  agent,  upon  returning  consideration 
received;  Merrill  v.  Wilson,  66  Mich.  243,  33  N.  W.  721,  holding  that 
bringing  suit  by  grantor  to  recover  purchase  money  on  sale  of 
lands  alleged  to  have  been  secured  through  fraud  constitutes  affirma- 
tion of  sale  and  precludes  repudiation  on  ground  of  fraud;  Hill  v. 
Harriman,  95  Tenn.  305,  32  S.  W.  204,  holding  in  action  to  rescind 
exchange  offer  to  return  stock  received  must  embrace  identical 
stock,  and  not  greater  number  of  shares  at  lower  par  value;  Curtis  v. 
Brannon,  98  Tenn.  161,  38  S.  W.  1074,  holding  restoration  of  posses- 
sion to  vendor  an  indispensable  element  of  decree  in  equity  in  favor 
of  vendee  for  breach  of  covenant  of  seisin.  See  also  valuable  note 
upon  this  subject  in  74  Am.  Dec.  661.  Cited  approvingly,  but  with- 
out particular  application,  In  Lawrence  v.  Dana,  4  Cliff.  52,  F.  C. 
8,186. 

Accord  and  satisfaction  is  a  good  defense  to  an  action  on  a  Judg* 
ment  on  a  bill  of  exchange,  p.  59. 

Cited  and  principle  applied  in  Savage  v.  Everman,  70  Pa.  St.  818, 10 
Am.  Rep.  678,  holding  acceptance  of  collateral  constitutes  satisfac- 
tion. 

12  How.  59-79,  18  L.  898,  LESSIEUR  y.  PRICE. 

Appeal  and  error. —  If  the  Judgment  of  an  inferior  State  court, 
against  a  title  claimed  under  an  act  of  Congress,  is  affirmed  by  a 
divided  State  Supreme  Court,  a  writ  of  error  lies  to  the  Supreme 
Court  of  the  United  States,  pp.  72,  78. 
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Cited  and  principle  applied  In  Hartman  v.  Greenhow,  102  U.  S. 
67^  26  L.  273,  where  State  court  was  divided  as  to  whether  man- 
damus should  issue  to  compel  tax  collector  to  receive  coupons  of 
State  bonds  in  payment  of  taxes,  as  provided  by  law  in  force  when 
bonds  issued. 

Public  lands. —  A  grant  by  Congress  of  lands  to  be  subsequently 
located,  passes  a  present  title  to  the  amount  granted  which  becomes 
absolute  upon  selection  and  location,  p.  76. 

Cited  and  rule  followed  in  Schulenberg  v.  Harriman,  21  Wall.  61, 
22  L.  555,  Farmers'  L.  &  T.  Go.  v.  Henning,  8  Fed.  Gas.  1047,  and 
Swan  V.  Lindsey,  70  Ala.  618,  construing  grant  to  State  for  purpose 
of  aiding  in  construction  of  railroad  whose  lines  were  to  be  sub- 
sequently located;  New  York  Indians  v.  United  States,  170  U.  S.  17, 
42  L.  983,  18  S.  Ct  534,  ruling  similarly  as  to  grant  of  lands  under 
Indian  treaty;  Sanger  v.  Sargent,  8  Sawy.  94,  F.  G.  12,319,  as  to 
grant  of  land  to  railroad  to  be  subsequently  located;  Chapman  v. 
School  District,  Deady,  113,  F.  G.  2,607,  holding  Oregon  donation  act 
to  be  grant  in  prsesentl  conveying  title  in  nature  of  conditional  fee; 
Wineman  v.  Gastrell,  53  Fed.  700,  2  XT.  S.  App.  449,  and  Gaston  v. 
Stott,  5  Or.  60,  where  grants  were  of  swamp  lands  to  be  subse- 
quently identified;  Higgins  v.  Houghton,  25  Cal.  256,  grant  of  school 
lands  to  be  surveyed  by  government  surveyors;  Megerle  v.  Ashe,  27 
CaL  327,  328,  87  Am.  Dec  78,  79,  holding  grant  to  each  new  State 
upon  its  admission  to  Union  vests  absolute  title  upon  admission  of 
State  and  selection  of  lands;  McNee  v.  Donahue,  76  CaL  504,  18 
Pac.  441,  construing  act  '*  to  grant  land  titles  in  the  State  of  Cali- 
fornia;" Burlington,  etc.,  R.  R.  v.  Hayne,  19  Iowa,  141,  holding 
lands  included  in  grant  to  State  for  purpose  of  aiding  in  construction 
of  railroad  are  taxable  in  hands  of  railroad  when  located;  Fremont 
and  Mills  Counties  v.  BurUngton,  etc.,  R.  R.,  22  Iowa,  129,  holding 
void  a  certification  by  land  department  to  third  party  after  grant  to 
State;  Courtright  v.  Cedar  Rapids,  etc., R.  R., 35  Iowa,  399, and  Wright 
V.  Glsh,  94  Mo.  116,  6  S.  W.  706,  holding  grant  of  bank  to  be  made 
certain  by  location  of  railroad  lines  operated  as  formal  conveyance; 
so  also  in  Chicago,  etc.,  R.  R.  v.  Grinnell,  51  Iowa,  483,  1  N.  W.  718, 
holding  further  that  title  acquired  by  railroad  cannot  be  divested  by 
act  authorizing  change  in  line  of  road;  Hannibal,  etc.,  R.  R.  v. 
Smith,  41  Mo.  332,  holding  parol  evidence  admissible  to  bring  land 
selected  within  grant  by  Congress  for  purpose  of  aiding  railroad; 
Northern  Pacific  R.  R.  v.  Majors,  5  Mont.  130,  2  Pac.  328.  holding 
where  act  provided  for  issuance  of  patents  as  road  was  constructed, 
company  acquired  right  to  demand  patent  upon  construction  of 
requisite  amount;  Strong  v.  Lehmer,  10  Ohio  St  98,  construing 
grant  to  State  of  land  for  purx>ose  of  constructing  canals.  Cited 
and  approved  also  in  Johnson  v.  Ballou,  28  Mich.  397,  but  decision 
went  on  other  grounds.  Cited  in  discussion,  obiter,  in  Lee  v. 
Summers,  2  Or.  268. 
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Dlstingtilshed  in  Rice  v.  Railroad  Co.,  1  Black,  381,  17  L.  154, 
nnder  facts;  Hall  v.  Russell,  101  U.  S.  509,  25  L.  832,  as  to  act  which 
did  not  contemplate  certain  grantee. 

Public  lands. —  The  inception  of  title  to  a  particular  tract  of 
land  under  a  New  Madrid  certificate  is  the  recording  of  the  plat  and 
survey  in  the  recorder's  office,  p.  77. 

This  rule  has  been  followed  in  a  number  of  citing  cases  involving 
a  construction  of  the  same  act;  Hale  v.  Gaines,  22  How.  159,  16  L. 
209,  Rector  v.  Ashley,  6  WalL  150, 151, 18  L.  735,  Gibson  v.  Chouteau, 

13  WalL  101,  20  L.  537,  Mackay  v.  Baston,  19  Wall.  633.  22  L.  215, 
Hot  Springs  Gases,  92  U.  S.  713,  23  L.  696,  Rector  v.  Gaines,  19  Ark. 
85,  Ashley  v  Rector,  20  Ark.  369,  Gaines  v.  Hale,  26  Ark.  188,  190. 
Holme  V.  Strautman,  35  Mo.  303,  310,  and  Gibson  v.  Ohouteau,  89 
Mo.  560,  564,  594.  Followed  also  in  Gray  v.  Givens,  26  Mo.  300, 
holding  statute  of  limitations  commenced  to  run  from  date  when 
plat  of  survey  filed  with  recorder. 

Modified  in  Kingman  v.  Holthaus,  59  Fed.  810,  holding  that  while 
locator  acquired  no  title  as  against  United  States  until  recording, 
he  had  equitable  title  which  was  subject  to  transfer;  also  in  Block 
V.  Morrison,  112  Mo.  353,  20  S.  W.  342,  holding  that  locator  may 
acquire  interest  prior  to  recording  which  is  subject  to  sale  on 
execution. 

Public  lands. —  A  location  under  a  New  Madrid  certificate 
amounted  to  an  exchange  of  the  land  at  New  Madrid  for  the 
land  located,  and  could  not  be  made  without  the  knowledge  of  the 
owner  of  the  New  Madrid  claim,  pp.  78,  79. 

Miscellaneous. —  Cited  in  Foley  v.  Harrison,  15  How.  447,  14  L. 
767,  on  point  that  the  words  "that  there  shall  be  granted  to  each 
State,"  do  not  import  present  grant,  holding  that  State  could  not 
give  title  under  such  act.  Cited  erroneously  in  Martin  v.  Bartow 
Iron  Works,  35  Ga.  328.  Cited  in  Daggett  v.  Bonewitz,  107  Ind.  279, 
7  N.  E.  902,  on  point  that  government  is  bound  by  its  contracts  to 
some  extent  as  an  individual,  and  cannot  revoke  grant  once  made 
and  accepted. 

12  How.  7^-87,  13  L.  901,  HARRIS  v.  RUNNELS. 

Illegal  contract  —  Statutory  construction. —  Although  a  statute 
containing  a  prohibition  and  a  penalty  makes  the  act  which  it  pun- 
ishes unlawful,  it  does  not  follow  that  the  unlawfulness  of  the  act 
will  avoid  a  contract  made  in  contravention  of  the  statute,  the  in- 
tention of  the  legislature,  gathered  from  the  words  of  the  statute. 
Is  to  govern,  p.  84. 

This  rule,  for  which  the  principal  case  is  a  leading  authority,  has 
been  most  frequently  applied  in  construing  statutes  against  usury, 
holding  that  violations  of  such  statutes  render  contracts  void  only 
as  to  the  excess  of  interest  above  the  legal  rate;  McBroom  y. 
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Scottisli  Investment  €k>.,  153  U.  S.  323,  88  L.  731, 14  S.  Ct  854,  Darby 
T.  Boatman's  Savings  Inst,  1  DiU.  149,  4  Bank.  Reg  196,  F.  0.  8,571, 
Bandel  v.  Isaac,  13  Md.  224,  and  Farmers'  Bank  v.  Burchard,  33  Vt. 
387.    And  a  statute  providing  for  forfeiture  of  all  interest  charged 
does  not  prevent  recovery  of  principal  debt;  National  Bxcbange 
Bank  v.  Moore,  2  Bond,  176,  1  Bank.  Reg.  124,  F.  0.  10,041,  and 
Wiley  V.  Starbuck,  44  Ind.  814.     Following  this  rule  also,  citing 
cases  have  held  that  a  defendant  sued  by  a  national  bank  for  money 
loaned  him  cannot  set  up  that  the  amount  of  the  loan  exceeded  that 
prescribed  by  act  of  Congress,  Gold  Mining  Go.  v.  National  Bank, 
96  U.  S.  641,  24  L.  649,  affirming  S.  C,  1  Colo.  543,  Stewart  v. 
National  Union  Bank,  2  Abb.  (U.  S.)  433,  F.  0. 13,435.    MisceUaneous 
cases  foUowlng  this  rule  are:    National  Bank  v.  Matthews,  98  U.  S. 
627,  25  L.  190,  reviewing  case?  and  holding  acceptance  of  deed  of 
trust  as  security  for  loan  not  within  charter  prohibition  against 
holding  real  estate  under  mortgage;  The  Manistee,  5  Blss.  384,  F.  0. 
9,027,  allowing  recovery  upon  marine  insurance  policy  Issued  In 
disregard  of  statutory  provisions;  Sortwell  v.  Hughes,  1  Curt  248, 
F.  C.  13,177,  and  Green  v.  Collins,  3  Cliff.  500,  F.  C.  5,755,  upon 
contracts  for  sale  of  liquors,  executed  in  another  State,  although 
such  contracts  prohibited  by  law  of  State  where  suit  brought  and 
liquor  was  Intended  for  shipment  to  that  State;  Dowell  v.  Apple- 
gate,  7  Sawy.  235,  7  Fed.  883,  holding  deed  not  stamped  as  required 
by  revenue  act  is  not  void  in  absence  of  fraudulent  Intent;  JarviSi 
Conklln,  etc.,  Co.  v.  Willhoit,  84  Fed.  516,  517,  holding  although 
notary  acknowledging  mortgage  was  disqualified   on   ground   of 
Interest,  such  fact  could  not  be  set  up  in  action  by  bona  fide 
holder  of  notes  secured  by  such  mortgage;  Cannon  v.  McNab,  48 
Ala.  101,  where  violation  of  charter  by  bank  in  circulating  notes  as 
currency  held  not  to  vitiate  contract  Involving  circulation  of  such 
notes;  Sherwood  v.  Alvis,  83  Ala.  119,  3  Am.  St.  Rep.  697,  3  So.  308, 
Washburn  Mill  Co.  v.  Bartlett,  8  N.  Dak.  144,  54  N.  W.  544,  and 
Wright  V.  Lee,  2  S.  Dak.  612,  51  N.  W.  711,  all  holding  unauthorized 
contract  executed  by  foreign  corporation  cannot  be  avoided  by  per- 
son who  has  received  benefit  thereunder;  and  Walter  A.  Wood,  etc., 
Go.  T.  Caldwell,  54  Ind.  278,  28  Am.  Rep.  647,  Is  to  same  effect,  hold- 
ing act  prescribing  conditions  upon  which  foreign  corporation  may 
do  business  in  State  merely  abates  corporation's  right  of  action 
until  compliance  with  statute;  Pangbom  v.  Westlake,  3G  Iowa,  549, 
Bemls  V.  Becker,  1  Kan.  249,  and  De  Mers  v.  Daniels,  39  Minn.  159, 
89  N.  W.  99,  all  holding  act  providing  penalty  for  selling  town  lota 
before  plats  recorded  does  not  vitiate  sale  so  made;  Cochran  v.  Ripy, 
18  Bush,  509,  holding  violation  of  law  by  warehouseman  in  Issuing 
receipt  for  goods  not  In  his  warehouse  cannot  affect  rights  of  inno- 
cent purchaser  of  receipt;  as  also  in  Block  v.  Oliver,  43  S.  W.  240 
(Ky.),  holding  violation  of  law  in  issuing  duplicate  warehouse  re- 
ceipts cannot  affect  holder's  rights;  Kent  v.  Mojonier,  36  La.  Ann. 
261,  holding  law  prohibiting  execution  of  contracts  except  in  firm 
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name  will  not  operate  to  prevent  recovery  on  contract,  executed  by 
partner,  against  person  who  has  accepted  benefit;  also  In  Wolfe  t. 
Joabert,  45  La.  Ann.  1105, 13  So.  808,  21  L.  R.  A.  774,  ruling  similarly 
as  to  mortgage  so  executed;  Burbank  v.  McDuffee,  65  Me.  136, 
holding  sale  made  by  unlicensed  peddler  is  not  void  although  peddler 
liable  to  penalty,  and  goods  carried  liable  to  forfeiture;  Lester  v. 
Howard  Bank,  33  Md.  564,  3  Am.  Rep.  213,  holding  provision  in 
charter  prohibiting  director  of  bank  from  borrowing  money  from 
bank  does  not  exempt  director  from  liability  for  money  loaned  in 
violation  of  provision;  Kelley  v.  Newburyport  R.  R.,  141  Mass.  498, 
6  N.  E.  747,  holding  statute  prescribing  mode  of  executing  con- 
tracts by  corporation,  does  not  aflfect  liability  of  corporation  on  con> 
tract  irergularly  executed;  Farmers,  etc..  Savings  Go.  v.  McCabe, 
73  Mo.  App.  555,  holding  act  prohibiting  loans  upon  personal  se- 
curity does  not  vitiate  loans  made  in  violation  thereof. 

Further  application  of  the  rule  is  shown  by  the  following:  Pine 
River  Bank  v.  Hodsdon,  46  N.  H.  120,  holding  where  charter  of  bank 
requires  subscriptions  to  be  paid  in  cash,  and  subscriber  is  allowed 
to  give  note,  he  cannot  set  up  violation  of  charter  in  action  on  such 
note;  Hill  v.  Spear,  50  N.  H.  278,  279,  9  Am.  Rep.  229,  230.  holding 
mere  belief  on  part  of  vendor  of  liquors  that  vendee  intends  to  sell 
in  violation  of  law  of  another  State  will  not  vitiate  sale;  State  v. 
Buttles,  3  Ohio  St.  321,  where  facts  raised  presumption  that  State 
had  ratified  unauthorized  act  of  agents  in  issuing  bonds;  Vining  v. 
Bricker,  14  Ohio  St  334,  holding  statute  prohibiting  sale  of  diseased 
sheep  does  not  vitiate  note  given  as  consideration  for  such  sale; 
Tod  V.  Wick,  36  Ohio  St  389,  where  statute  prescribing  form  for 
executing  notes  given  for  sale  of  patent  rights  held  not  to  affect 
rights  of  bona  fide  indorsees;  Fairly  v.  Wappoo  Mills,  44  S.  0.  252,  22 
S.  B.  118,  29  L.  R.  A.  225,  holding  non-compliance  with  law  requiring 
brokers  to  take  out  license  does  not  render  contracts  void;  Ross  v. 
Grow,  9  Baxt  422,  424,  425,  holding  sale  of  brandy  before  payment 
of  internal  revenue  tax  is  not  void  unless  made  with  intent  to  evade 
tax;  Wroten  v.  Armat  31  Gratt  255,  denying  right  of  mortgagor 
to  set  up  want  of  power  in  bank  to  take  mortgages,  as  defense  to 
action  to  recover  loan;  Niemeyer  v.  Wright  75  Va.  243,  40  Am. 
Rep.  722,  holding  non-compliance  with  statute  requiring  fertilizers 
to  be  labelled  does  not  render  sale  void.  A  valuable  note  in  25  Am. 
Rep.  677,  collects  and  reviews  authorities  upon  this  subject  Gited 
approvingly,  but  without  particular  application  of  the  rule.  In 
Burck  V.  Taylor,  152  U.  S.  649,  38  L.  584,  14  S.  Gt  701,  American 
Buttonhole,  etc..  Go.  v.  Moore,  2  Dak.  Ter.  291,  8  N.  W.  135,  and 
Sanford  v.  Duluth,  etc.,  Elevator  Co.,  2  N.  Dak.  16,  48  N.  W.  438. 

Illegal  contract  —  Statutory  construction. —  When  a  statute  con- 
taining a  prohibition  and  a  penalty  is  silent,  and  contains  nothing 
from  which  the  contrary  can  be  properly  inferred,  a  contract  made 
in  contravention  of  It  is  void,  p.  84. 

This  ruling  has  been  followed  in  a  number  of  citing  cases,  notably 
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those  In  which  courts  refused  to  enforce  contracts  made  in  violation 
of  laws  prohibiting  sales  of  liquor;  Miller  v.  Ammon,  145  IT.  S.  426, 
36  L.  762,  12  S.  Ct.  886,  Lang  v.  Lynch,  l\S  Fed.  490,  4  I..  U.  A.  832, 
Loranger  ▼.  Jardine,  56  Mich.  520,  23  N.  W.  203,  Solomon  v.  Dresch- 
ler,  4  Minn.  280.  And  see  dissenting  opinion,  Hill  v.  Spear,  50 
N.  H.  287.  It  was  applied  also  in  the  following:  In  re  Pittock,  2 
Sawy.  421,  423,  424,  8  Bank.  Reg.  83,  84,  85,  87,  P.  C.  11,189,  con- 
struing statute  containing  unqualified  prohibition  against  receiving 
usurious  interest;  In  re  Comstock,  3  Sawy.  224,  11  Bank.  Reg.  175, 
176,  F.  C.  3,078,  a  statute  prescribing  conditions  upon  which  foreign 
corporations  may  do  business  in  State;  Powhattan  Steamboat  Co.  v. 
Appomattox  R.  R.,  19  Fed.  Gas.  1239,  holding  void  a  contract 
executed  on  Sunday;  Savings  Bank  v.  National  Bank  of  Commerce, 
38  Fed.  803,  holding  contract  based  solely  upon  consideration  of 
money  lost  at  "faro"  void  as  violating  laws  against  gambling; 
Cutting  V.  Florida  Ry.,  etc.,  Co.,  43  Fed.  750,  holding  contract  allow- 
ing  discrimination  in  freight  rates  void  if  in  violation  of  statute 
making  suc^  discrimination  a  criminal  offense;  Chadwick  v.  Gulf 
State,  etc.,  Co.,  74  Fed.  618,  holding  void  a  deed  executed  by  ct 
notary  in  violation  of  act  making  it  misdemeanor  to  acknowledge 
sales  unless  all  taxes  paid;  Noble  v.  Cullom,  44  Ala.  562,  holding  void 
a  contract  to  furnish  arms  to  aid  in  rebellion;  McEwen  v.  Gilker, 
38  Ind.  235,  a  contract  made  by  city  council  for  improvement  of 
streets  without  advertising  for  bids  according  to  statute;  Yanmeter 
V.  Spurrier,  94  Ky.  31,  21  S.  W.  339,  and  McConnell  v.  Kitchens,  20 
S.  C.  438,  47  Am.  Rep.  850,  contracts  for  sale  of  fertilizer  not  labelled 
as  required  by  statute;  Graves  v.  Johnson,  156  Mass.  212,  32  Am.  St 
Rep.  447,  30  N.  B.  819,  15  L.  R.  A.  837,  and  n.,  holding  sale  of 
liquor  with  knowledge  that  it  is  to  be  resold  by  purchaser  in  State 
where  such  sales  prohibited  will  not  support  action  for  purchase 
price;  Lycoming  Ins.  Co.  v.  Wright,  55  Vt.  533,  holding  void  a 
policy  of  insurance  written  by  foreign  corporation  before  com- 
pliance with  State  law;  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis. 
658,  18  K.  W.  494,  construing  statute  prohibiting  issue  of  stock  by 
corporation  at  less  than  par  value;  dissenting  opinion,  Kellogg  v. 
Hickman,  12  Colo.  278,  21  Pac.  331,  majority  holding  that  mere 
Irregularity  In  printing  ballots  will  not  render  returns  void,  in 
absence  of  fraud. 

Approved  but  held  inapplicable  in  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  &  733,  28  L.  1138,  6  S.  Ct  741,  holding  that  act  prohibiting 
foreign  corporations  from  doing  business  except  on  certain  terms 
did  not  embrace  single  contract  for  manufacture  and  delivery  of 
machinery;  Guntc^r  v.  Leckey,  30  Ala.  595,  refusing  to  hold  sale  of 
slave  void  in  absence  of  proof  that  person  selling  violated  statute 
Imposing  tax  upon  "  negro  traders.'' 

SlaT«s  —  Contract. —  The  statute  of  Mississippi  of  June,  1822,  re- 
specting the  sale  of  slaves  brought  into  that  State  does  not  make 
void  a  note  given  for  the  price  of  such  slaves,  pp.  85,  86. 
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Oriticised  and  denied  In  Moore  t.  Clopton,  22  Ark.  128,  129,  and 
Deans  v.  McLendon,  30  Miss.  360,  361,  construing  same  act. 

12  How.  8&-W,  18  L.  905,  UNITED  STATES  v.  BROMLEY. 

Postal  laws. —  A  paper  folded  In  the  form  of  a  letter  not  sealed* 
containing  an  order  for  merchandise,  Is  *'  mailable  matter "  within 
the  meaning  of  the  act  of  1845,  and  the  carriage  of  such  a  letter  sub- 
jects the  master  of  a  steamboat  running  regularly  on  a  mail  route, 
to  a  penalty,  p.  96. 

Cited  generally  in  United  States  t.  Huggett,  40  Fed.  642,  con- 
struing act  prescribing  penalty  for  sending  obscene  matter  through 
malls. 

Postal  laws. —  The  act  of  1845,  "  for  the  prevention  of  frauds  on 
the  revenue  of  the  post-office  department,"  Is  a  revenue  law  within 
the  meaning  of  the  act  of  May  31,  1844,  as  to  error  and  appeals, 
pp.  96,  97. 

Cited  and  principle  applied  In  Warner  v.  Fowler,  4  Blatchf .  314, 
F.  C.  17,182,  ruling  similarly  as  to  act  providing  penalty  for  failure 
to  deliver  letters  and  holding  cause  removable  to  Circuit  Court. 

Distinguished  in  United  States  v.  Norton,  91  U.  S.  569,  23  L.  455, 
holding  "an  act  to  establish  a  postal  money  order  system,"  not  a 
revenue  law  within  meaning  of  an  act  *  *  *  for  the  punishi 
ment  of  certain  crimes  against  the  United  States;  also  in  United 
States  V.  James,  13  Blatchf.  209,  F.  C.  15,464,  holding  "  an  act  In- 
creasing the  rate  of  postage  on  certain  mail  matter,"  Is  not  a  bill 
for  "  raising  revenue,"  within  the  constitutional  clause  defining  the 
powers  of  the  house  of  representatives. 

12  How.  98-111,  13  L.  909,  NBILSON  v.  LAGOW. 

United  States. —  The  act  of  1820,  forbidding  the  United  States 
from  acquiring  title  to  land  except  as  specially  authorized  by  Con- 
gress, does  not  apply  where  land  Is  taken  as  security  for  debt, 
p.  107. 

Cited  and  rule  followed  in  Van  Brocklin  v.  Tennessee,  117  U.  S. 
154,  20  L.  846,  6  S.  Ct  672,  asserting  power  of  United  States  to 
purchase  land  for  amount  of  Federal  tax  due  thereon;  Dikes  v. 
Miller,  25  Tex.  Supp.  290,  78  Am.  Dec.  572,  holding  State  may  take 
lands  as  security  for  debt;  Territory  v.  Goldlng,  3  Utah,  48,  5  Pac 
550,  sustaining  mortgage  given  to  territory  by  public  officer  to 
secure  Indebtedness  due  to  defalcation;  Dickson  v.  United  States, 
125  Mass.  315,  28  Am.  Rep.  233,  holding  that  United  States  may 
take  land  under  will.  Cited  also  In  Eight  Hundred  and  Fifty  Bales 
of  Cotton,  etc.,  Blatchf.  Pr.  326,  F.  C.  4,318,  on  point  that  United 
States,  in  relation  to  proprietorship  of  property,  have  the  same  rights 
and  liabilities  as  natural  persons. 
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IMate  of  trustees. —  A  conveyance  in  trnst  vests  a  legal  estate  In 
the  trustees  commensurate  with  the  interest  which  they  must  con- 
vey in  execution  of  the  trust,  p.  107. 

Cited  and  rule  followed  in  United  States  v.  Devereuz,  90  Fed. 
188,  a  case  involving  similar  facts;  Doe  ez  dem.  Poor  v.  Consldine, 
6  WalL  471,  18  L.  873,  holding  that  trust  estate  cannot  continue 
beyond  period  required  for  purposes  of  trust,  and  trustees  take  only 
chattel  Interest  where  trust  does  not  require  higher  estate;  Ward  v. 
Amory,  1  Curt  427,  F.  O.  17,146,  ruling  similarly  as  to  trust  created 
hy  will;  Alger  v.  Anderson,  78  Fed.  733,  as  to  title  of  executor; 
Spratt  V.  Livingston,  32  Fla.  525, 14  So.  165,  22  L.  R.  A.  459,  holding 
receiver  of  corporation  has  same  powers  a^  previously  vested  in  cor- 
poration under  charter;  Brink  v.  Michael,  81  Pa.  St  170,  holding 
trustee  takes  life  estate  where  trust  is  for  benefit  of  person  during 
his  life.  See  also  valuable  note  upon  this  point  in  19  Am.  St.  Bep. 
270. 

Approved  in  Webster  v.  Oooper,  14  How.  499,  14  L.  515,  but  rule 
held  inapplicable  where  devise  showed  intention  to  have  legal  title 
vest  in  cestuis  que  trust 

Estate  of  trustees. —  If  land  be  conveyed  to  trustees,  in  trust  to 
sell  and  convey  a  fee-simple,  they  take  a  fee,  without  words  of 
limitation,  pp.  110,  111. 

Rule  followed  in  Neilson  v.  Lagow,  4  Ind.  608,  after  cause  re- 
manded to  State  court;  also  in  Young  v.  Ck>mmi8sioners,  53  Fed. 
880,  holding  omission  of  word  "heirs"  in  such  deed  from  city  to 
trustees  did  not  affect  power  to  convey  fee;  Bwing  v.  Shannahan, 
113  Mo.  194,  20  S.  W.  1066,  construing  statute  providing  similar  rule; 
Melick  V.  Pldcock,  44  N.  J.  Bq.  541,  6  Am.  St  Bep.  906,  15  AtL  6, 
holding  trustee  under  deed  in  trust  for  use  and  benefit  of  0.  and 
heirs  forever,  took  title  in  fee. 

Appeal  and  error. —  Where  the  record  does  not  show  that  the 
State  court  in  fact  decided  the  cause  upon  a  question  of  local  law, 
the  Supreme  Court  will  not  infer  that  it  did  so,  if  such  decision 
would  be  erroneous,  p.  110. 

Cited  and  followed  in  Maguire  v.  Tyler,  8  Wall.  665,  19  L.  825, 
Tyler  v.  Maguire,  17  Wall.  280,  21  L.  582,  and  Klinger  v.  Missouri,  13 
WalL  263,  20  L.  637,  in  all  of  which  record  showed  that  question  of 
title  under  act  of  Congress  was  involved.  Cited,  arguendo,  in 
United  States  v.  Lynch,  137  U.  S.  287,  34  L.  703,  11  S.  Ct  117. 

12  How.  111-125,  13  L.  915,  WILLIAMS  v.  OLIVBB. 

Appeal  and  error. —  To  give  the  Supreme  Court  Jurisdiction  un- 
der the  twenty-fifth  section  of  the  Judiciary  act,  it  is  not  only  neces- 
sary that  some  one  of  the  questions  there  enumerated  should  appear 
on  the  record,  but  that  the  decision  was  controlling  in  the  dispo- 
sition of  the  case,  p.  124. 
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• 

Cited  and  followed  in  Citizens'  Bank  y.  Board  of  Liquidation* 
08  U.  S.  141,  25  L.  115,  refusing  to  review  decision  declaring  that 
a  statute  did  not  authorize  State  to  fund  railroad  bonds;  Borgmeyer 
V.  Idler,  159  U.  S.  415,  40  L.  201,  16  S.  Ct  37,  holding  fact  that 
matter  in  controversy  is  sum  received  as  award  under  treaty,  does 
not  Involve  question  as  to  validity  of  treaty. 

Appeal  and  error. —  If  it  appear  that  the  decision  of  the  State 
court  would  have  been  the  same,  had  none  of  the  questions  enu- 
merated in  the  twenty-fifth  section  of  the  judiciary  act  arisen,  the 
Supreme  Court  will,  on  appeal,  dismiss  the  cause  for  want  of  Juris- 
diction, p.  125. 

Reaffirmed  in  Williams  y.  Oliver,  12  How.  126,  13  L.  921,  Williams 
v.  Gibbes,  17  How.  254,  15  L.  140,  S.  C,  20  How.  536,  15  L.  1016,  and 
Mayer  y.  White,  24  How.  320,  16  L.  658,  all  cases  involving  same 
facts  and  parties  as  principal  case.  Cited  and  followed  in  Klinger 
V.  Missouri,  13  Wall.  263,  20  L.  637,  where  decision  of  court  could 
have  been  to  same  effect  without  discussing  constitutionality  of 
test  oath  acts.  Cited,  arguendo,  in  MiUingar  v.  Hartupee,  6  Wall. 
262,  18  L.  830,  and  Baltimore,  etc.,  B.  R.  v.  Hopkins,  130  U.  S.  225. 
32  L.  914,  9  S.  Ot.  508. 

12  How.  125-126^  18  L.  921,  WILLIAMS  y.  OLIVER. 
No  citations. 

12  How.  126-138,  13  L.  921,  DORSET  y.  PAOKWOOD. 

Specific  performance. —  Equity  will  not  decree  specific  perform- 
ance of  voluntary  agreement  not  founded  on  some  valuable  or 
meritorious  consideration,  p.  138. 

Cited  and  rule  followed  in  American  Cotton  Oil  Co.  v.  Kirk,  68 
Fed.  794,  34  IT.  S.  App.  60,  holding  contract  to  sell  and  deliver  oil  at 
stipulated  price,  in  such  quantities  as  buyer  may  desire,  not  binding 
for  want  of  mutuality;  Grizzle  v.  Oaddls,  75  Ga.  353,  refusing  to  en- 
force parol  contract  to  convey  lands  to  tenant  as  soon  as  he  should 
become  able  to  purchase;  Morrow  v.  Southern  Exp.  Co.,  101  Ga.  812, 
28  S.  E.  999,  holding  contract  to  be  enforcible  must  not  lack  mu- 
tuality of  engagement;  and  see  dissenting  opinion.  Marietta,  etc., 
Co.  V.  Bussey,  104  Ga.  480,  31  S.  E.  417;  Wilkinson  v.  Heavenrich.  68 
Mich.  577,  55  Am.  Rep.  711,  26  N.  W.  140,  refusing  to  enforce  agree- 
ment which  at  time  of  making  was  not  binding  on  plaintiff;  Smith 
y.  Phillips,  77  Va.  551,  holding  agreement  to  accept  part  of  debt  for 
whole  is  nudum  pactum,  and  unenforclble  in  equity.  Cited,  ar- 
guendo, in  McConnell  v.  Brillhart,  17  111.  361,  65  Am.  Dec.  666. 

Party  asking  specifle  performance  of  a  contract  must  show  per- 
formance or  offer  of  performance  on  his  part,  p.  138. 

Specific  performance  —  Laches. —  Equity  will  not  decree  speciflo 
performance  if  the  complainant  has  been  guilty  of  gross  laches,  or  if 
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he  applies  for  relief  after  a  long  lapse  of  time  unexplained  by 
equitable  circumstances,  p.  138. 

Specific  performance. —  Equity  will  not  decree  specific  perform- 
ance of  a  contract  to  convey,  in  consideration  of  payments  to  be 
made  out  of  profits  of  the  vendor's  lands,  p.  138. 

Cited  and  rule  followed  in  Beall  y.  Clark,  71  6a.  852,  a  similar 
case. 

Distinguished  in  Dean  v.  Nelson,  10  WalL  170,  19  L.  929,  holding 
sale  of  stock,  consideration  to  be  paid  out  of  earnings  of  stock,  valid, 
property  having  passed. 

12  How.  139-159,  13  L.  927,  RUSSELL  v.  SOUTHARD. 

Federal  courts. —  Equity  practice  and  jurisdiction  of  the  Federal 
courts  is  uniform  throughout  the  United  States,  and  cannot  be 
varied  by  State  laws,  p.  147. 

Cited  approvingly  and  relied  upon  in  Neves  v.  Scott,  13  How. 
272,  14  L.  142,  as  citing  jurisdiction  of  equity  to  enforce  marriage 
articles  in  favor  of  volunteers;  Kirby  v.  Lake  Shore,  etc.,  R.  R.,  120 
U.  S.  138,  30  L.  573,  7  S.  Ct  434,  holding  rule  that  statute  of  lim- 
itations will  not  run  against  action  to  rescind  contract  on  ground 
of  fraud  until  discovery  of  fraud  not  affected  by  State  statute  to 
contrary;  Lamb  v.  Starr,  Deady,  364,  F.  O.  8,021,  holding  right 
to  maintain  bill  for  partition  cannot  be  abridged  by  State  statutes; 
Breeden  v.  Lee,  2  Hughes,  488,  F.  C.  1,828.  ruling  similarly  as  to 
right  to  maintain  bill  for  injunction;  Howards  v.  Selden,  4  Hughes, 
310,  5  Fed.  473,  to  maintain  creditors'  bill;  Ray  v.  Tatum,  72  Fed. 
114,  30  U.  8.  App.  035,  holding  State  law  cannot  affect  right  to 
fill  bill  for  foreclosure  in  Federal  court;  Shea  v.  Leisy,  85  Fed.  245, 
nor  change  rules  of  evidence  in  force  in  Federal  courts;  Watts  v. 
Camors,  115  U.  S.  302,  29  L.  409,  6  S.  Ot  95,  ruling  similarly  as 
to  admiralty  jurisdiction  and  practice.  Cited  approvingly,  but 
without  particular  application,  in  Brown  v.  Buck,  75  Mich.  278,  13 
Am.  St.  Rep.  440,  42  N.  W.  828,  5  L.  R.  A.  228,  and  n. 

Xortgage. —  Parol  evidence  is  admissible  to  show  that  what  pur- 
ports to  be  an  absolute  deed  is,  in  fact,  a  mortgage,  p.  148. 

This  rule  has  been  followed  in  numerous  citing  cases,  in  none 
of  which  the  facts  differed  materially  from  those  involved  in  the 
principal  case;  Babcock  v.  Wyman,  19  How.  299,  15  L.  64a  Peugh 
V.  Davis,  96  U.  S.  336,  337,  24  L.  776,  Brick  v.  Brick,  98  U.  S.  516, 
25  L.  267,  Jackson  v.  Lawrence,  117  U.  S.  681.  29  L.  1025,  6  S.  Ct. 
916,  Risher  v.  Smith,  131  U.  S.  clvi,  Appx.,  24  L.  809,  Holbrook  v. 
American  Ins.  Co.,  1  Curt  197,  F.  C.  6.589,  Wyman  v.  Babcock,  2 
Curt  398,  F.  0.  18,113,  Andrews  v.  Hyde,  3  Cliff.  517,  F.  C.  377, 
Amory  t.  Lawrence,  8  Cliff.  530,  F.  C.  336,  Alexander  v.  Rodriguez, 
1  Fed.  Gas.  877,  The  ElUen  Holgate,  30  Fed.  127,  Watts  v.  Kellar, 
56  Fed.  3,  12  U.  8.  App.  274,  Lewis  v.  Wells,  85  Fed.  901,  902, 
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United  States  v.  Deyereux,  90  Fed.  188,  McNeill  t.  Norsworthy,  89 
Ala.  159,  Mobile  Building,  etc.,  Assn.  v.  Robertson,  65  Ala.  388, 
389,  Anthony  v.  Anthony,  23  Ark.  492,  Harman  y.  May,  40  Ark. 
149,  Peninsular,  etc.,  Co.  v.  Pacific,  etc.,' Co.,  123  Cal.  094,  56  Pac. 
606,  Jaryis  y.  Woodruff,  22  Ck>nn.  551,  French  y.  Bums,  35  Conn. 
363,  Shear  y.  Robinson,  18  Fla.  450,  Delaigle  y.  Denham,  65  Oa. 
491,  Kelley  y.  Leachman,  2  Idaho,  1117,  29  Pac.  851,  Kelthley  y. 
Wood,  151  111.  574,  42  Am.  St  Rep.  268,  38  N.  B.  151,  Church  y. 
Cole,  36  Ind.  50,  Voss  y.  Eller,  109  Ind.  263,  10  N.  E.  76,  Roberts 
V.  McMahan,  4  G.  Greene,  36,  Wilson  y.  Patrick,  34  Iowa,  370, 
Green  y.  Turner,  38  Iowa,  114,  115,  Caldwell  y.  Meltyeldt,  93  Iowa, 
735,  61  N.  W.  1092,  Reed  y.  Reed,  75  Me.  270,  271,  Booth  y.  Robin- 
son, 55  Md.  451,  Newton  y.  Fay,  10  Allen,  509,  Campbell  y.  Dear- 
bom,  109  Mass.  139,  144,  12  Am.  Rep.  677,  681,  Jones  y.  Rahilly, 
16  Minn.  324,  Freeman  y.  Wilson,  51  Miss.  334,  Klein  y.  McNamara, 
54  Miss.  100,  101,  Johnson  v.  Huston,  17  Mo.  61,  Tower  v.  Fetz,  26 
Neb.  715,  18  Am.  St  Rep.  802,  42  N.  W.  887,  Snareley  y.  Pickle, 
29  Gratt  31,  34,  37,  Nease  y.  Capehart  8  W.  Va.  126,  128,  Hoff- 
man y.  Ryan,  21  W.  Va.  429,  Van  Gilder  y.  Hoffman,  22  W.  Va. 
19,  21,  29,  and  Rogan  y.  Walker,  1  Wis.  572,  581,  584.  See  also  the 
following  yaluable  notes,  where  additional  authorities  upon  this 
subject  are  collected  and  reyiewed,  15  Am.  Dec.  48,  50  Am.  Dec.  196. 

The  principal  case  has  also  been  cited  and  relied  upon  to  this 
point  in  the  following:  Heath  y.  Williams,  30  Ind.  609,  applying 
rule  in  admitting  parol  eyidence  to  distinguish  between  a  condi- 
tional sale  and  a  mortgage;  Hinckley  y.  Hinckley,  79  Me.  323.  9  AU. 
898,  and  Newton  y.  Taylor,  32  Ohio  St  410,  to  show  that  absolute 
deed  was  intended  to  be  a  deed  of  trust;  Lee  y.  Lee,  11  Rich.  Eq. 
582,  holding  parol  eyidence  admissible  to  show  that  deed  was  exe- 
cuted in  order  to  allow  grantee  to  prosecute  trespassers  in  his  own 
name;  Tant  y.  Guess,  37  S.  C.  510,  16  S.  B.  479,  to  show  that  lease 
was  intended  to  be  a  mortgage.  Cited,  arguendo,  in  Cleyeland  y. 
La  Crosse,  etc.,  R.  R.,  5  Fed.  Cas.  1035,  Walker  y.  Farmers'  Bank, 
8  Houst  282,  14  AtL  823,  Ensign  y.  Ensign,  120  N.  Y.  656,  24  N. 
E.  943,  Maffltt  y.  Rynd,  69  Pa.  St  387,  Knowlton  y.  Walker,  IB 
Wis.  274,  and  dissenting  opinion,  Brookings  y.  White,  49  Me.  486. 

The  following  cases  approve  the  rule,  but  held  it  inapplicable  to 
certain  facts:  Tobey  y.  Leonard,  2  Cliff.  55,  F.  C.  14,067,  Matthews 
V.  Porter,  16  Fla.  486,  and  Bridges  y.  Linder,  60  Iowa,  195,  14 
N.  W.  219. 

Mortgage. —  The  inadequacy  of  the  sum  mentioned  as  considera- 
tion for  an  alleged  sale  is  an  important  circumstance  to  show  that 
the  transaction  was  a  mortgage,  and  in  a  doubtful  case  the  court 
will  incline  to  consider  it  a  mortgage,  p.  149. 

Cited  and  applied  in  the  following:  Husheon  y.  Husheon,  71  Cal. 
412,  12  Pac.  412,  admitting  evidence  to  show  gross  inadequacy  of 
price  paid;  Whitcomb  y.  Sutherland,  18  IlL  579,  holding  such  in- 
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adequacy  of  consideration,  unexplained,  raises  presumption  that 
mortgage  was  intended;  Coyle  t.  Davis,  116  U.  S.  112,  29  L.  584, 
6  8.  Gt.  316,  refusing  to  declare  deed  to  be  mortgage  where  pur- 
chase price  was  equal  to  acknowledged  value ;  De  Martin  v.  Phelan, 
47  Fed.  764,  ruling  similarly  in  absence  of  aUegatlon  of  fraud  or 
undue  influence;  Crimp  v.  McGormick  Const  Co.,  71  Fed.  362,  34  U. 
S.  App.  479,  transaction  to  be  conditional  sale,  under  circumstances, 
and  not  mortgage.  Cited  approvingly,  but  obiter,  in  Howland  v. 
Blake,  97  U.  S.  627,  24  L.  1029. 

Mortgage  —  Assumpsit. —  Though  no  personal  security  for  re- 
payment of  money  was  given  in  writing,  if  the  amount  is  as- 
certainable, and  the  conveyance  is  shown  to  be  a  mortgage  given 
to  secure  a  loan,  the  relation  of  debtor  and  creditor  exists,  and  as- 
sumpsit will  lie,  p.  152. 

Cited  and  rule  followed  in  Demond  v.  Crary,  9  Fed.  752,  con- 
struing State  statute,  providing  that  no  mortgage  shall  be  con- 
strued as  implying  a  covenant  for  the  payment  of  money;  Musgat 
V.  Pumpelly,  46  Wis.  666,  and  Rockwell  v.  Humphrey,  57  Wis.  417, 
418,  15  N.  W.  396,  397,  ruling  similarly  where  bill  of  sale  given  for 
pentonal  property.  Cited  also  by  way  of  analogy  in  the  follow- 
ing: Morgan  v.  Shinn,  15  WalL  110,  21  L.  89,  and  Niggeler  v. 
Manrin«  34  Minn.  122,  125,  127,  24  N.  W.  871,  373,  holding  absence 
of  bond  for  repayment  will  not  overcome  positive  evidence  that 
a  bill  of  sale  was  taken  as  security  for  loan;  Stephens  y.  Allen,  11 
Or.'  192,  3  Pac.  170,  ruUng  similarly  as  to  deed  of  lands. 

A  mortgage  in  posseeslon  may  take  a  release  of  the  equity  of 
redemption,  but  such  a  transaction  is  to  be  carefully  scrutinized 
to  determine  whether  any  undue  advantage  has  been  taken  of  the 
mortgagor,  p.  154. 

Cited  and  principle  applied  in  Villa  v.  Rodriguez,  12  Wall.  339, 
20  I*.  411,  holding  rule  is  to  be  applied  most  strictly  where  con- 
fidential relations  and  means  of  oppression  exist;  Wyman  v. 
Babcock,  2  Curt  393,  F.  C.  18,113,  holding  presumption  that  equity 
of  redemption  is  released  after  twenty  years*  possession  by  mort- 
gagee, does  not  apply  where  mortgagee  is  in  possession  under  ab- 
solute deed;  Oliver  v.  Cunningham,  7  Fed.  694,  setting  aside  trans- 
action where  parol  shown;  but  Stautz  v.  Rouse,  84  Ala.  311,  4  So. 
171,  and  Walker  v.  Farmers'  Bank,  8  Houst.  280,  282,  283,  14  Atl. 
822,  823,  824  (affirming  S.  C,  8  Houst  264,  6  DeL  Ch.  94,  10  Ati. 
99),  ruled  otherwise  where  transaction  was  bona  fide;  Green  v. 
Butler,  26  CaL  602,  asserting  right  of  mortgagee  to  take  release  of 
equity  of  redemption;  Bradbury  v.  Davenport,  114  Gal.  601,  55  Am. 
8t  Bep.  97,  46  Pac.  1064,  setting  aside  transaction  where  mort- 
gagee shown  to  have  taken  advantage  of  mortgagee's  personal  em- 
barraasment:  Marshall  v.  Thompson,  39  Minn.  142,  39  N.  W.  312, 
liolding  burden  on  mortgagee  to  show  that  further  conveyance  was 
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not  intended  as  additional  security;  Hall  y.  Hall,  41  8.  0.  167,  44 
Am.  St  Rep.  698,  19  S.  B.  307,  to  show  that  purchase  was  fairly 
made,  when  only  consideration  was  mortgage  debt;  McHall  y. 
Hall.  41  S.  C.  169,  19  8.  E.  307,  sustaining  conyeyance  upon  such 
showing.  See  also  yaluable  note  upon  this  subject  in  55  Am.  St. 
Rep.  106,  109.  Cited  approyingly,  but  without  particular  applica- 
tion of  the  rule,  in  Brownlee  y.  Martin,  21  S.  C.  400. 

Mortgage. —  In  general  an  account  of  rents  and  profits  is  an  In- 
cident to  a  decree  for  redemption  against  a  mortgagee  in  posses- 
sion, p.  155. 

Cited  and  followed  in  Booth  y.  Baltimore  P.  Co.,  63  Md.  44,  holding 
mortgagee  in  possession  of  steamboat  bound  to  account  for  profit; 
Hack  y.  Norris,  46  Mich.  594,  10  N.  W.  108,  applying  principle  in 
holding  heirs  of  grantor,  who  obtain  decree  setting  aside  deed,  are 
entitled  to  accounting  for  rents  and  profits  since  grantor's  death. 
Cited  approyingly  in  Compton  y.  Jessup,  68  Fed.  308,  332,  31  U. 
S.  App.  486,  upon  certifying  to  Supreme  Court,  the  question  whether 
mortgagor  of  railroad  is  entitled  to  haye  principal  debt  reduced  by 
earnings  of  road. 

Mortgage. —  An  account  of  rents  and  profits  is  not  an  insepara- 
ble incident  to  a  decree  for  redemption  against  a  mortgagee  in  i>os- 
session;  the  right  may  be  extinguished  by  a  release  or  barred  by 
the  mortgagor's  laches,  p.  155. 

A  mortgagee  In  possession  is  deemed  a  trustee,  but  there  is  only 
a  constructiye  trust  raised  by  implication,  for  the  purpose  of  a 
remedy,  to  preyent  injustice,  p.  156. 

Cited  and  principle  applied  in  Linnell  y.  Lyford,  72  Me.  284,  hold- 
ing mortgagee  is  trustee  for  balance  in  his  bank  after  deducting 
amount  of  debt  from  price  at  which  land  was  sold;  Huxley  y.  Rice, 
40  Mich.  83,  holding  mortgagee  is  trustee  for  mortgagor's  grantee. 
Cited,  arguendo,  in  Hancock  v.  Harper,  86  III.  451,  discussing  sub- 
ject of  trusts  as  alTected  by  statute  of  limitations. 

A  mortgagee  in  possession,  who  obtains  insurance  and  pays  the 
premium,  is  not  accountable  to  the  mortgagor  for  what  he  receiyed 
under  the  policy,  p.  157. 

Cited  and  followed  in  Clark  y.  Wilson,  103  Mass.  221,  4  Am.  Rep. 
533»  holding  rule  applicable  in  case  of  marine  insurance. 

Appeal  —  Equity. —  New  eyidence  is  not  admissible  on  appeal 
in  an  equity  cause,  p.  159. 

Reaffirmed  in  Southard  y.  Russell,  16  How.  567,  14  L.  1061,  a  case 
Inyolying  same  parties  and  subject-matter.  Cited  and  followed  in 
United  States  y.  Knight  1  Black,  489,  17  L.  80,  on  appeal  from 
decree  in  suit  to  quiet  title  under  conflicting  grants.  Cited  also  in 
Gregory  y.  Pike,  67  Fed.  852,  21  TJ.  S.  App.  658,  Nessley  y.  Ladd,  30 


81  Notes  on  U.  S.  Reports.  12  How.  15^165 

Or.  566,  48  Pae.  421,  and  Tant  v.  Guess,  37  S.  E.  513,  16  S.  B.  480, 
ruling  similarly  in  refusing  to  admit  new  evidence  on  petition  for 
rehearing.  Cited  approvingly  in  Sanderson  y.  Sanderson,  20  Fla. 
299,  discussing  extent  to  whicli  cause  may  be  reviewed  on  second 
appeaL 

Miscellaneous. —  Cited  in  Pana  v.  Bowler,  107  U.  S.  541,  27  L.  429, 
2  S.  Ct.  714,  but  apparently  erroneous;  Beed  v.  Beed,  114  Mass. 
872,  as  discussing  subject  of  equity  practice  generally. 

12  How.  16&-165,  18  L.  936,  lYES  Y.  MBRCHANTS'  BANK  OF 
BOSTON. 

Federal  courts  —  Appeal  bonds. —  Power  of  Federal  courts  un- 
der Judiciary  act  to  assess  damages  upon  appeal  bonds,  and  render 
Judgment  for  so  much  as  is  equitably  due  in  cases  of  default  or 
confession  or  demurrer,  does  not  include  cases  heard  on  agreed 
f^cts,  or  tried  on  pleadings  and  proofs,  p.  164. 

Cited  and  rule  followed  in  Marble  v.  Fulton,  1  Hask.  469,  F.  O. 
9,069,  holding  in  action  on  bail  bond,  plaintifF  could  recover  only 
for  such  damages  as  he  proved  resulted  from  breach  of  obligation; 
Burt  V.  Derlano,  4  Cliff.  619,  F.  C.  2,211,  allowing  interest  only 
from  date  of  writ  in  action  on  bond  of  paymaster. 

Appeal  bond. —  Surety  on  an  appeal  bond  is  liable  for  the  whole 
amount  of  damages  and  costs  to  the  extent  of  the  penalty,  and  in- 
terest thereon,  from  the  commencement  of  the  suit,  when  the  prop- 
erty attached  produces  less  than  the  decree,  pp.  164,  165. 

Approved  and  principle  applied  in  AUen  v.  Grider,  24  Ark.  272, 
but  holding  where  decree  exceeded  amount  of  penalty,  surety  was 
not  Uable  for  whole  amount  Cited  and  followed  in  Crane  v. 
Andrews,  10  Colo.  269,  15  Pac.  333,  where  facts  were  similar  to 
those  in  principal  case.  Cited  also,  by  way  of  analogy,  in  The 
Wanata,  95  U.  S.  617,  618,  24  L.  466,  467,  ruling  similarly  as  to 
liability  of  stipulators  in  admiralty  cause;  United  States  v.  Cutter, 
2  Curt  629,  F.  C.  14,911,  of  sureties  on  an  official  bond;  Wallace 
T.  Wilder,  13  Fed.  716,  on  administration  bond;  Gloucester  City 
V.  Bschbach,  54  N.  J.  L.  155,  23  Atl.  361,  holding  action  of  debt 
lies  to  recover  amount  of  penalty  and  Interest  Valuable  notes  in 
87  Am.  Dec.  747,  748,  751,  752,  753,  and  38  Am.  St  Bep.  715,  col- 
lect other  authorities  upon  the  general  subject 

Miscellaneous. —  Cited  in  Murray  v.  Porter,  26  Neb.  295,  but  not 
in  point;  Braithwaite  v.  Jordan,  5  N.  Dak.  219,  65  N.  W.  708»  81 
L.  R.  A.  248,  on  point  that  stipulation  for  value  in  possessory  action, 
may  be  enforced  in  any  court  having  Jurisdiction  of  action  foe 
debt;  Trent  v.  Rhomberg,  66  Tex.  251,  18  S.  W.  511,  on  point  that 
independent  suit  may  be  maintained  upon  appeal  bond. 

yoL.  V  — 6 
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12  How.  165-168,  13  L.  938,  GRAND  GULP  R.  B.  AND  BANKING 
CO.  V.  MARSHALL. 
Appeal  and  error. —  To  give  Supreme  Court  jurisdiction  under 
twenty-fifth  section  of  judiciary  act  it  must  appear  that  the  valid- 
ity of  the  State  law  was  drawn  into  question,  and  the  judgment 
founded  upon  its  validity,  p.  167. 

Cited  and  followed  in  Bell  v.  Heame,  19  How.  263,  15  L.  618,  en- 
tertaining appeal  where  record  showed  that  State  court  decided 
against  claim  under  Uxiited  States  patent;  New  Orleans  Water 
Works  V.  Louisiana  Sugar  Co.,  125  U.  S.  29,  31  L.  611,  8  S.  Ct.  747. 
denying  jurisdiction  where  decision  went  solely  upon  construction 
of  corporate  charter;  Glenn  v.  Garth,  147  U.  S.  369,  37  L.  206,  13 
S.  Ct  353,  and  Lloyd  v.  Matthews,  155  U.  S.  228,  39  L.  130,  15  S. 
Ct  72,  holding  mere  construction  of  State  statute  without  ques- 
tioning validity  does  not  give  jurisdiction.  Cited,  arguendo,  in 
Fleming  v.  Clark,  12  Allen,  196,  and  Nauer  v.  Thomas,  13  Allen, 
577. 

Appeal  and  error. —  The  opinion  of  the  court  being  made  part 
of  the  record  by  the  laws  of  Louisiana,  it  may  be  examined  by 
the  Supreme  Court  to  determine  its  jurisdiction  under  the  twenty- 
fifth  section  of  the  judiciary  act  PP-  167,  168. 

Reaflirmed  in  Crossley  v.  New  Orleans,  108  U.  S.  105,  27  L.  667, 
2  S.  Ct  300,  Crescent  City,  etc.,  Co.  v.  Butchers'  Union,  120  U.  S.  146, 
30  L.  617,  7  S.  Ct  474,  and  New  Orleans  Water  Works  v.  Louisiana 
Sugar  Co.,  125  U.  S.  27,  31  L.  611,  8  S.  Ct  746.  Rule  extended  in 
Murdock  v.  City  of  Memphis,  20  WalL  633,  22  L.  443,  and  Gross 
V.  United  Stetes  Mortgage  Co.,  108  U.  S.  485,  27  L.  798,  2  S.  Ct 
944,  holding  that  Supreme  Court  may  look  to  properly  certified 
opinion  of  any  State  court  to  determine  question. 

Distinguished  in  Moore  v.  Mississippi,  21  WalL  639,  22  L.  654, 
refusing  to  examine  opinion  of  State  court  where  record  showed 
clearly  that  it  was  not  necessary  to  decide  a  Federal  question. 

12  How.  168-180,  13  L.  939,  BBIN  v.  HEATH. 

Injunction  bond. —  The  proper  condition  in  an  injunction  bond 
is,  "to  answer  all  damages  which  the  defendant  may  sustain  in 
consequence  of  the  injunction  being  granted,  should  the  same  be 
thereafter  dissolved,"  p.  177. 

Equity  practice  in  Federal  courts  Is  regulated  by  laws  of  Con- 
gress and  rules  of  Supreme  Court;  accordingly  in  injunction  pro- 
ceedings, the  laws  of  Louisiana,  where  the  cause  arose,  cannot  ap- 
ply to  an  injunction  bond  in  the  Federal  court  there,  p.  178. 

Cited  and  principle  followed  in  Gaines  v.  New  Orleans,  27  Fed. 
412,  holding  Louisiana  law  cannot  control  Federal  practice  as  to 
deposit  of  garnished  funds  in  court;  Northwestern,  etc.,  Ins.  Co.  v. 
Keith,  77  Fed.  375,  40  U.  S.  App.  706,  holding  District  Courts  bound 
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to  follow  rules  prescribed  by  Supreme  Court  for  foreclosure  pro- 
ceedings; United  States  v.  American  Lumber  Ck>.,  80  Fed.  315,  hold- 
ing practice  of  Federal  courts  in  suits  to  cancel  land  patents  can- 
not be  varied  by  State  laws;  Fordyce  v.  Beecber,  2  Tex.  Civ.  App. 
3Sr  21  S.  W.  180,  on  point  that  State  laws  can  affect  procedure  in 
Federal  courts  only  when  adopted  by  rule  of  court  Cited  in  dis- 
cussion, obiter,  in  Richmond  v.  Atwood,  62  Fed.  25,  5  U.  S.  App. 
151,  17  L.  R.  A.  620,  Ryder  y.  Bateman,  93  Fed.  34,  and  Hussey  y. 
Neal,  49  Ga.  163.  See  also  note  upon  this  subject  in  41  Am.  St. 
Bep.  642. 

Injunction  bond. —  Equity  cannot  give  Judgment  against  the  ob- 
ligors in  an  injunction  bond  when  it  dissolves  the  injunction;  the 
obligee's  remedy  is  at  law,  against  the  surety,  if  he  has  sustained 
damage  from  the  delay  caused  by  the  injunction,  p.  179. 

Cited  and  affirmed  in  the  following  cases  involving  similar  facts 
to  those  in  the  principal  case:  Merrylield  v.  Jones,  2  Curt.  307,  F.  C. 
^,486,  I/ea  v.  Deakln,  11  Biss.  42,  13  Fed.  515,  Nolan  v.  Johns,  27 
Mo.  App.  509,  Easton  v.  New  York,  etc.,  R.  R.,  26  N.  J.  Eq.  360, 
and  Texas,  etc.,  Ry.  Co.  v.  White,  57  Tex.  134. 

Criticised  in  RusseU  v.  Farley,  105  U.  S.  444,  445,  26  L.  1064, 
holding  court  may  assess  damages  in  such  case  as  incident  to  its 
Jurisdiction;  and  the  ruling  of  this  case  has  been  followed  in  Tyler 
Mfg.  Co.  y.  Last  Chance  Mfg.  Co.,  90  Fed.  21,  and  Leslie  v.  Brown, 
-90  Fed.  174.  Cited  in  St.  Louis  v.  St.  Louis  Gas  Light  Co.,  82  Mo. 
354,  but  ruling  otherwise  under  statute. 

Injunction  bond. —  Action  cannot  be  maintained  on  an  injunc- 
tion bond  until  the  contingency  upon  which  the  obligors  agreed  to 
pay  has  arisen,  p.  179. 

Cited  and  rule  followed  in  Steele  v.  Tutweiler,  63  Ala.  373,  re- 
fusing to  entertain  action  on  supersedeas  bond  to  recover  rents 
pending  appeal,  damages  and  costs  having  been  paid  according 
to  condition  in  bond;  Halsey  y.  Murray,  112  Ala.  207,  208,  20  So. 
58Z,  holding  surety  on  bond  who  pays  voluntarily  in  case  where  he 
was  not  liable,  cannot  enforce  contribution  from  co-surety;  Krug 
v.  Bishop,  44  Ohio  St.  226,  6  N.  E.  255,  holding  dismissal  of  action 
and  dissolution  of  injunction,  without  prejudice,  do  not  give  right 
to  action  on  bond;  Columbus,  etc.,  Ry.  v.  Burke,  54  Ohio  St.  119,  43 
)C.  E.  284,  32  L.  R.  A.  333,  ruling  similarly  where  injunction  dis- 
solved by  consent  of  parties. 

Distinguished  in  Meyers  v.  Block,  120  U.  S.  209,  30  L.  643,  7 
B.  Ct-  527,  under  facts;  Aiken  v.  Leathers,  37  La.  Ann.  483,  S.  C,  40 
La.  Ann.  25,  3  So.  358,  under  settled  practice  in  Louisiana. 

Injunction  bond. —  Damages  not  being  assessable  by  a  court  of 
equity  against  an  obligor  upon  the  dissolution  of  the  injunction, 
an  action  at  law  cannot  be  maintained  against  a  surety  upon  a 
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bond  conditioned  to  pay  "  all  damages  that  may  be  awarded  npon 
the  dissolution  of  the  injunction,  p.  179. 

Cited  and  rule  followed  in  Deakin  v.  Lea,  11  Biss.  36,  39,  F.  G» 
3,696,  sustaining  demurrer  to  declaration  in  such  suit;  as  also  In 
Deakin  v.  Stanton,  3  Fed.  436,  437,  438,  F.  O.  3,696a.  Cited  also 
by  way  of  analogy  in  Sopris  v.  LiUey,  2  Colo.  500,  holding  dam- 
ages for  detention  of  property  pending  replevin  cannot  be  recov- 
ered in  action  on  bond  unless  awarded  at  time  judgment  for  return 
was  given.  Approved  in  Deakin  v.  Lea,  11  Biss.  32,  F.  C.  3,695, 
but  question  not  decided. 

Distinguished  in  Aiken  v.  Leathers,  37  La.  Ann.  483,  and  S.  C,  40 
La.  Ann.  25,  3  So.  358,  under  settled  practice  in  Louisiana;  Pro- 
prietors Union  Wharf  v.  Mussey,  48  Me.  813,  314,  under  facts; 
Sturgis  V.  Knapp,  33  Yt  523,  entertaining  such  action  where 
damages  had  been  assessed  under  State  practice. 

Miscellaneous. —  Cited  In  Browning  v.  Porter,  2  McOrary,  582, 
12  Fed.  460,  on  point  that  that  bond  conditioned  "  to  pay  all  sums 
*  *  *  that  shall  be  adjudged"  against  obligors,  does  not  cover 
original  judgment  and  costs,  nor  attorney's  fees;  Palmer  v.  Foley, 
71  N.  Y.  110,  on  point  that  execution  of  injunction  bond  Is  to  be 
governed  by  law  relating  thereto. 

12  How.  180-197,  13  L.  914,  WILBUR  ▼.  ALMY. 

Trustees  in  insolvency  must  unite  in  the  sale  in  order  to  pasft 
title  to  property  held  by  them  jointly,  p.  191. 

Cited  and  principle  followed  In  The  William  D.  Rice,  3  Ware, 
135,  F.  C.  17,691,  holding  assignment  of  mortgage  by  one  trustee 
conveyed  no  rights,  although  refusal  of  other  to  join  was  fraudu- 
lent See  also  valuable  note  on  subject  of  conveyances  by  trustees 
in  19  Am.  St  Rep.  268,  275.  Cited  approvingly,  but  obiter,  In 
Wilkinson  v.  Wilkinson,  2  Curt.  585,  F.  0.  17,677;  also  in  Boston* 
etc.,  Co.  V.  Condlt,  19  N.  J.  Bq.  400,  but  quaere  whether  both  trus- 
tees must  join  in  one  deed. 

Distinguished  in  Society  of  Shakers  v.  Watson,  68  Fed.  741,  37 
U.  S.  App.  141,  holding  where  society  has  recognized  validity  of 
acts  of  one  of  several  trustees  it  will  be  estopped  from  repudiating 
an  act  from  which  it  has  received  benefit 

Trustees. —  A  bill  to  foreclose  a  mortgage  cannot  be  maintained 
by  a  trustee  who  took  the  property  only  as  security  for  a  debt 
which  has  since  been  paid,  pp.  195,  196. 

Miscellaneous. —  Cited  erroneously  in  McCarron  t.  Cassidy,  IS 
Ark.  49. 

12  How.  197-209,  13  L.  952,  ERWIN  v.  PARHAM. 

Equity  —  Sxecution. —  Where  inadequacy  of  price  paid  at  aa 
open  and  fair  execution  sale  is  not  of  itself  sufficient  reason  fur 
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dlsmlsslniT  &  bill  filed  by  the  purchaser  to  enjoin  the  debtor  and 
others  from  Interfering  with  the  property,  pp.  205,  206. 

Cited  and  rule  foUowed  in  Goker  v.  Dawkins,  20  Fla.  155,  and 
Phillips  y.  Stewart,  59  Mo.  493,  refusing  to  set  aside  execution  sales 
upon  such  ground  in  absence  of  proof  of  fraud. 

Approved,  but  held  inapplicable  under  facts  in  Hunt  y.  Fisher, 
29  Fed.  809. 

12  How.  209-225,  13  L.  968,  UNITED  STATES  y.  MOORE. 

Lonisiaxia. —  Powers  of  Spanish  officers  to  grant  lands  in  Louis- 
iana discussed,  pp.  217-220. 

LoulwlaTia. —  A  receipt  given  by  Morales,  the  intendant,  in  Sep- 
tember, 1797,  for  the  purchase  price  of  lands  sold,  could  not  con- 
vey title,  p.  221. 

Louisiana. —  By  the  regulations  of  O'Reilly,  1770,  the  proprietors 
of  land  fronting  on  the  Mississippi  were  bound  to  make  levees  and 
dear  and  ditch  the  front  to  a  certain  depth  within  three  years 
from  the  date  of  purchase;  In  default  thereof  the  land  reverted  to 
the  king.  Ck>ndition  not  complied  with  in  this  case  and  no  claim 
made  to  land,  presumption  was  that  it  was  surrendered,  pp.  221, 
222. 

Cited  and  ruling  followed  in  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  640,  649,  a  similar  case.  See  also  note,  2  Am.  St.  Rep.  799, 
dting  principal  case  on  point  that  laches  may  be  availed  of  by 
government  against  claimant  under  grant. 

Public  lands. —  District  Court  cannot,  under  the  act  of  May, 
1824,  make  an  indefinite  decree  for  such  quantity  of  land  as  the 
United  States  may  have  sold  of  the  land  adjudged  to  belong  to 
him;  the  decree  must  be  for  the  precise  quantity,  pp.  223,  224. 

Cited,  arguendo,  In  United  States  v.  Roselius,  15  How.  36,  14  L. 
590,  holding  that  where  party  claiming  under  Judicial  sale  had  been 
in  possession  of  such  land  since  sale,  a  case  of  perfect  title  is  pre- 
sented, which  is  not  within  Jurisdiction  of  District  Court  under  acts 
of  1824  and  1844. 

Public  lands. —  Under  the  acts  of  1824  and  1844,  adverse  claim- 
ants must  be  made  parties  to  suits  in  order  to  ascertain  the  quan- 
tity of  land  to  which  a  person  is  entitled  under  those  acts,  p.  224. 

Cited  and  rule  followed  in  United  States  v.  Davenport,  15  How. 
9,  14  L.  578,  and  United  States  v.  Roselius,  15  How.  36,  14  L.  590, 
dismissing  suits  where  such  claimants  not  Joined;  United  States  v. 
De  RodiiqueSy  7  Sawy.  637,  F.  O.  14,950,  where  parties  were  prop- 
oly  joined. 
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12   How.   225-246,   13   L.   965,    LYMAN   ▼.    BANK    OP   UNITED 
STATES. 

Bills  and  notes  —  Evidence. —  Where  the  maker  of  several  notes 
has  paid  all  except  the  last,  the  creditor,  if  he  sues  upon  the  origi- 
nal consideration,  Instead  of  the  unpaid  note,  is  not  bound  to  pro- 
duce the  prior  notes,  the  presumption  being  that  they  were  given 
up  at  the  time  of  payment,  p.  244. 

Deeds  —  Bills  and  notes. —  Where  the  consideration  for  a  prom- 
issory note  was  the  conveyance  of  real  estate,  in  a  suit  to  recover 
the  purchase  price,  the  grantor  is  not  bound  to  show  a  proper 
execution  of  the  conveyance,  p.  244. 

Bills  and  notes. —  Where  acceptance  of  promissory  notes  by  a 
creditor  does  not  necessarily  operate  as  satisfaction  of  the  original 
debt,  whether  or  not  there  was  an  agreement  to  receive  them  as 
such,  or  whether  the  circumstances  warranted  such  an  inference, 
are  questions  for  the  Jury,  pp.  243,  244. 

Cited  and  rule  applied  in  Segrist  v.  Crabtree,  131  U.  S.  290,  33  L. 
120,  9  S.  Gt  688,  holding  evidence  admissible  to  show  whether 
notes  were  given  as  payment  or  as  evidence  of  amount  to  be  paid 
later;  Harris  v.  The  Kensington,  11  Fed.  Oas.  634,  holding  lien  of 
materialman  not  waived  by  acceptance  of  note  for  amount  due; 
Knox  V.  Oerhauser,  3  Mont  276,  affirming  Judgment,  based  upon 
finding  of  Jury  that  note  was  talien  as  security.  Cited  appro vingly» 
but  obiter.  In  Salomon  v.  Pioneer,  etc.,  Co.,  21  Fla.  377. 

Distinguished  in  Kimball  v.  The  Ship  Anna  Kimball,  2  Cliff. 
16,  F.  0.  7,772,  ruling  otherwise  under  settled  law  of  Massachu- 
setts. 

Banks. —  The  officers  of  a  bank  are  presumed  to  know  its  finan- 
cial condition  and  to  have  notice  of  the  acts  of  its  directors,  p. 

245. 

Cited  and  rule  applied  in  Proctor  v.  Baldwin,  82  Ind.  374,  but 
holding  such  presumption  rebuttable;  Scale  v.  Baker,  70  Tex.  292, 
8  Am.  St  Rep.  598,  7  S.  W.  745,  holding  directors  personally  re- 
sponsible for  Inducing  person  to  deposit  In  insolvent  bank;  Mer^ 
chants'  Bank  v.  Rudolf,  5  Neb.  641,  holding  surety,  who  was  di- 
rector of  bank  holding  note,  was  bound  to  know  whether  note  was 
paid  or  not;  Ayott  v.  Smith,  40  Vt  537,  94  Am.  Dec.  432,  hold- 
ing notice  to  one  Joint  maker  of  note  Is  notice  to  all. 

Miscellaneous. —  Cited  generally  in  Barlow  v.  Congregational  So- 
ciety, 8  Allen,  462,  on  point  that  bank  may  sue  upon  note  given  to 
its  cashier.  Cited  erroneously  in  Waggoner  v.  St  John,  10  Heisk. 
609. 

12  How.  246-254,  13  L.  974,  UNITED  STATES  v.  WILKINSON. 

Bill  of  exceptions. —  The  declaration  in  a  record  that  a  bill  of 
exceptions  was  taken  at  the  trial  will  control  an  erroneous  date  in 
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tbe  bill,  which  would  show  It  to  have  been  taken  before  the  trial, 
p.  253. 

Evidence  —  OfELdal  bond. —  Copy  of,  duly  anthentlcated,  is  ad- 
missible in  evidence,  p.  253. 

Evidence  —  Official  bond. —  Copy  of,  being  generally  admissible 
in  evidence,  any  fact  which  would  make  it  inadmissible  should  be 
set  forth  in  the  bill  of  exceptions,  p.  254. 

No  citations. 

12  How.  254-256,  18  L.  ©77,  BOND  v.  BROWN. 

Trial. —  By  Louisiana  practice  if  neither  party  claims  a  trial  by 
Jury,  the  whole  case,  both  law  and  fact,  is  tried  by  the  court,  p.  25t>. 

Appeal  and  error. —  Where,  under  Louisiana  practice,  a  case  ia 
submitted  to  the  Judge  without  a  Jury,  and  no  exception  is  taken  to 
any  ruling  on  a  matter  of  law,  the  Judgment  must  be  affirmed  when 
brought  to  the  Supreme  Court  on  error,  p.  256. 

Cited  and  rule  followed  in  Burr  v.  Des  Moines  Co.,  1  Wall.  103, 
17  L.  563,  refusing  to  consider  evidence  leading  to  ultimate  finding 
in  lower  court  in  ejectment;  Richmond  v.  Smith,  15  Wall.  438,  21 
L.  202,  holding  where  finding  of  court  is  general,  it  cannot  be  re- 
viewed on  error;  as  also  In  Insurance  Co.  v.  Folsom,  18  Wall.  249, 
21  L.  833,  where  rule  applied  to  such  findings  by  Circuit  Court; 
The  Abbotsford,  08  U.  N;.  442,  25  L.  169,  construing  act  declaring 
that  findings  of  fact  by  Circuit  Court  in  admiralty  causes  shall  be 
conclusive;  Davis  v.  Schwartz,  155  U.  S.  637,  39  L.  293,  15  S.  Ct. 
239,  Walters  v.  Western,  etc.,  Co.,  69  Fed.  710,  and  U.  S.  Trust  Co. 
V.  Mercantile,  etc.,  Co.,  88  Fed.  153,  refusing  to  review  findings  of 
master  on  matters  submitted  by  court  in  equity  cause;  i.mil'  v. 
Angevine,  15  Blatchf.  543,  F.  0.  14,306,  holding  findings  of  fact  in 
trial  before  referee  in  District  Court  are  conclusive  on  error  to  Cir- 
cuit Court;  Romero  v.  Desmarais,  4  N.  Mex.  368  (5  N.  Mex.  146),  20 
Pac.  788,  and  Newcomb  v.  White,  5  N.  Mex.  438,  23  Pac.  671,  where 
territorial  court  applied  rule  to  causes  brought  up  on  error  from 
inferior  courts;  Torlina  v.  Trorlicht,  5  N.  Mex.  160,  21  Pac.  72, 
refusing  to  review  findings  of  fact  made  by  Jury. 

12  How.  256-272,  13  L.  978,  DUNDAS  v.  HITCHCOCK. 

Dower. —  A  clause  releasing  dower  inserted  in  a  mortgage  after 
the  signatures  of  both  husband  and  wife,  construed  to  be  part  of 
the  same  conveyance,  and  held  valid  under  the  laws  of  Alabama, 
pp.  267,  268. 

Cited  and  relied  upon  in  Atkinson  v.  Taylor,  34  Mo.  App.  450, 
where  husband  alone  executed  deed  as  grantor,  but  wife  signed 
relinquishing  dower. 

Acknowledgment. —  Where  a  statute  prescribes  the  form  of  ac- 
knowledgments, it  is  sufficient  if  the  statute  is  conformed  to  in 
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substance.    Bnle  applied  to  the  acknowledgment  of  the  deed  of  a 
married  woman  relinquishing  dower,  p.  269. 

Oited  and  rule  foUowed  in  Morse  v.  Hewitt,  28  Mich.  488,  con- 
struing acknowledgment  of  power  of  attorney;  Virginia  Goal,  etc^ 
Go.  y.  Boberson,  88  Va.  118,  13  S.  E.  351,  decreeing  specific  per- 
formance of  contract  to  convey,  although  acknowledgment  by 
wife  defective,  purchase  money  having  been  paid;  Blair  v.  Sayre» 
29  W.  Ya.  610,  613,  2  S.  E.  100,  102,  collecting  authorities  and  ap- 
proving rule,  but  holding  acknowledgment  in  question  insufficient. 
See  also  valuable  note  on  this  subject  in  41  Am  Dec.  179.  1S2, 
Gited  in  discussion,  obiter,  in  dissenting  opinion,  Hockman  v.  Mc- 
Glannahan,  87  Va.  87,  12  S.  E.  231. 

Miscellaneous. —  Gited  erroneously  in  Phelps  t.  Bacey,  60  N.  T. 
15,  19  Am.  Bep.  144. 

12  How.  272-284,  13  L.  985,  GLABK  v.  BABNWELL. 

Carrieira. —  After  the  damage  to  goods  is  established,  the  burden 
is  upon  the  carrier  to  show  that  it  was  occasioned  by  one  of  the 
perils  from  which  he  was  excepted  by  the  bill  of  lading,  p.  280. 

That  Glark  v.  Barnwell  is  a  leading  authority  upon  this  point  is 
shown  by  the  citing  cases,  which  have  affirmed  and  relied  upon  its 
ruling,  and  are  here  collected:  The  Propeller  Niagara  v.  Gordes» 
21  How.  29,  16  L.  48,  holding  carrier  liable  for  damage  to  goods 
caused  by  deviation,  in  absence  of  proof  that  such  deviation  was 
rendered  necessary  by  storm;  Nelson  v.  Woodruff,  1  Black,  160, 
17  L.  99,  affiirming  S.  G.,  17  Fed.  Gas.  1343,  and  holding  carrier  may 
show  damage  to  lard  was  result  of  defective  packing;  The  Gom- 
mander-in-Ghief ,  1  Wall.  51, 17  L.  611,  holding  carrier  liable  in  case 
of  collision;  The  Maggie  Hammond,  9  Wall  459,  19  L.  781,  for 
failure  to  transship  goods  not  damaged  at  time  vessel  was  dis- 
abled; The  Delaware,  14  WaU.  597, 602, 20  L.  781,  783,  and  The  New 
Orleans,  26  Fed.  45,  both  holding  carrier  liable  for  loss  of  cargo 
stowed  on  deck,  contrary  to  usage  of  trade,  and  in  absence  of  ex- 
press agreement;  The  Lady  Pike,  21  WalL  15,  22  L.  504,  reversing 
S.  G.,  2  Biss.  144,  F.  G.  7,985,  for  accident  resulting  from  lack  of 
knowledge  on  part  of  captain,  of  difficulties  of  navigation  in  river 
on  which  vessel  plies;  The  Majestic,  166  U.  S.  886,  41  L.  1043,  17  S. 
Gt  602,  ruling  similarly  on  action  to  recover  for  loss  of  passenger's 
baggage;  English  v.  Ocean,  etc.,  Nav.  Go.,  2  Blatchf.  427,  F.  G. 
4,490,  and  Western  Mfg.  Go.  v.  The  Guiding  Star,  87  Fed.  644, 
holding  where  goods  are,  upon  delivery,  found  to  be  damaged,  bur- 
den is  upon  carrier  to  show  injury  was  result  of  improper  pack- 
ing; The  Steamship  Bellona,  4  Ben.  506,  F.  G.  1»277,  holding  where 
goods  missing  from  broken  cases,  carrier  is  liable  in  absence  of 
proof  as  to  how  they  disappeared;  The  Sabioncello,  7  Ben.  359, 
F.  0.  12,198,  holding  carrier  bound  to  show  damage  to  cargo  from 
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breaking  of  oil  casks  was  not  due  to  his  negligence;  The  Bark 
Garlotta,  9  Ben.  11«  F.  G.  2,413,  holding  carrier  liable  for  damage 
caused  by  rats;  The  Keoknk,  1  Biss.  524,  F.  O.  7,721,  holding  fact 
that  navigation  of  river  is  attended  with  special  risks,  does  not 
diminish  carrier's  liability;  Turner  v.  The  Black  Warrior,  1  McAU. 
182,  183,  F.  G.  14,253,  holding  carrier  bound  to  show  damage  to 
spirits  caused  by  defects  in  casks;  The  Live  Yankee,  Deady,  422, 
F.  C.  8,409,  holding  where  cause  of  damage  to  cargo  of  wine  was 
doubtful  loss  must  fall  on  carrier;  Richards  v.  Hansen,  1  Fed.  63, 
holding  exception  of  "rust"  will  not  relieve  carrier  from  liability 
for  damages  to  cargo  of  iron  caused  by  defects  in  vessel;  Main- 
waring  V.  The  Carrie  Delap,  1  Fed.  878,  asserting  carrier's  liability 
where  bags  damaged  by  contact  with  bleaching  powder  carried  in 
cargo;  The  Pharos,  9  Fed.  914,  where  wool  damaged  by  contact  with 
wet  redwood  lumber;  Astrup  v.  Lewey,  19  Fed.  540,  543,  where 
damage  to  cargo  caused  primarily  by  overloading  of  vessel;  The 
Glamorganshire,  50  Fed.  840,  holding  vessel  liable  for  damage  to 
tea  caused  by  camphor  carried  in  same  compartment;  Queen  of  the 
Pacific,  75  Fed.  77,  holding  fact  that  goods  were  damaged  by  sea 
water  does  not  raise  presumption  of  damage  by  perils  of  seas. 

State  cases  show  an  extensive  application  of  the  rule  as  follows: 
Steele  v.  Townsend,  37  Ala.  253,  79  Am.  Dec.  52,  holding  although 
carrier  has  excepted  liability  for  damage  from  rust  he  is  bound  to 
use  due  diligence  in  transporting  goods;  Gray  v.  Mobile  Trade  Co., 
55  Ala.  402,  28  Am.  Rep.  734,  and  Berry  v.  Cooper,  28  Ga.  550,  ruling 
similarly  where  damage  by  flre  excepted;  Western  Transportation 
Co.  V.  Newhall,  24  IlL  473,  479,  76  Am.  Dec.  768,  774,  holding  burden 
of  proving  contract  restricting  common-law  liability  is  upon  carrier; 
Price  V.  Ship  Uriel,  10  La.  Ann.  414,  holding  mere  showing  that 
vessel  encountered  rough  weather  is  insufficient  to  exonerate  carrier 
fh>m  liability;  Blocker  v.  Whittenburg,  12  La.  Ann.  412,  holding 
where  goods  landed  are  damaged  by  wet,  carrier  is  bound  to  show 
that  they  were  sufficiently  covered;  Maxwell  v.  Southern  Pacific  Co., 
48  La.  Ann.  402,  19  So.  294,  and  Alden  v.  Pearson,  3  Gray,  348,  hold- 
ing carrier  bound  to  show  loss  by  fire  was  not  result  of  his  neg- 
Ugence;  MitcheU  v.  Carolina  Cent.  Ry.,  124  N.  C.  244,  32  S.  E.  673, 
ruling  similarly  as  to  injury  to  cattle  carried.  And  see  valuable  note, 
41  Am.  Dec.  286,  290.  Cited,  arguendo,  In  dissenting  opinion.  Con- 
stable V.  National  S.  8.  Co.,  154  U.  S.  99,  38  L.  923,  14  S.  Ct  1081,  The 
Kensington,  88  Fed.  888,  334,  and  Levi  v.  Lynn,  etc,  R.  R.,  11 
AUen,  303,  87  Am.  Dec  714. 

Garrieni. —  Damage  caused  to  cotton  thread,  by  dampness  in  the 
hold  of  a  vessel,  not  occasioned  by  bad  stowage  or  by  the  neg- 
ligence of  the  master  or  crew,  is  attributable  to  **  dangers  of  the 
seas,**  excepted  in  the  bill  of  lading,  p.  281. 

Carriem. —  Where  it  is  the  usage  of  trade  to  carry  salt  in  a  mixed 
cargo,  the  carrier  is  not  liable  for  damage  caused  by  it  to  other 
foods,  In  absence  of  proof  of  bad  stowage,  p.  282. 
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Cited  and  principle  applied  in  The  Burswell,  13  Fed.  907,  holding 
where  it  is  customary  to  carry  caustic  soda  as  part  of  cargo  of 
general  ship,  damage  resulting  from  contact  with  such  soda  mast  be 
shown  to  have  been  due  to  bad  storage. 

Carrier  is  not  liable  for  damage  resulting  from  delay  in  the 
voyage  on  account  of  boisterous  weather  or  adverse  winds,  p.  283. 

Carriers. —  If  damage  is  caused  by  a  peril  excepted  in  the  bill  of 
lading,  the  loss  is  prima  facie  upon  the  shipper;  but  the  loss  may  be 
imposed  upon  the  carrier  by  showing  that  the  damage  might  have 
been  prevented  by  the  exercise  of  proper  skill  and  diligence,  p.  283. 

This  rule  is  another  for  which  the  principal  case  is  a  leading  au- 
thority. Its  holding  has  been  variously  applied  by  citing  cases  as 
follows:  Transiwrtation  Co.  v.  Downer,  11  Wall.  134,  20  L.  160,  and 
The  R.  D.  Bibber,  50  Fed.  844,  8  U.  S.  App.  42,  both  holding  pre- 
sumption of  negligence  of  master  cannot  arise  from  mere  grounding 
of  vessel  on  entering  harbor;  The  Victory,  etc.,  168  U.  S.  423,  42  L. 
528,  18  S.  Ct.  155,  holding  where  collision  is  excepted,  burden  is  on 
shipper  to  show  collision  was  result  of  want  of  skill  or  diligence; 
Wertheimer  v.  Pennsylvania  R.  R.,  17  Blatchf.  422,  1  Fed.  234, 
and  Insurance  Co.  of  N.  A.  v.  Lake  Erie,  etc.,  R.,  152  Ind.  337,  53  N. 
E.  383,  ruling  similarly  where  loss  by  fire  excepted  in  bill  of 
lading;  Speyer  v.  The  Mary  Belle  Roberts,  2  Sawy.  4,  6,  F.  C.  13,240, 
holding  carrier  liable  where  sweating  of  cargo  could  have  been  pre- 
vented by  raising  hatches  during  fair  weather  according  to  custom; 
The  Bark  Olbers,  3  Bien.  150,  152,  F.  C.  10,477,  holding  where  loss 
from  leakage  of  casks  was  excepted,  shipper  was  bound  to  show  that 
lose  could  have  been  prevented  by  exercise  of  due  care  on  part  of 
carrier;  Yaughan  v.  Six  Hundred  and  Thirty  Casks  Wine,  7  Ben. 
509,  F.  C.  16,900,  holding  where  bill  excepted  "average  leakage," 
shipper  must  bear  loss  in  absence  of  proof  that  leakage  was  more 
than  average;  The  Ship  Shand,  10  Ben.  311,  F.  C.  12,702,  and  The 
Brig  Sloga,  10  Ben.  320,  F.  O.  12,955,  holding  carrier  liable  where 
damage  caused  by  leaking  of  vessel  could  have  been  prevented  by 
due  diligence;  The  Junata  Paton,  1  Biss.  17,  F.  C.  7,584,  holding 
carrier  relieved  from  liability  upon  showing  damage  was  result  of 
vessel's  grounding  in  storm;  The  Rocket,  1  Biss.  357,  F.  C.  11,975, 
holding  carrier  liable  for  damage  resulted  from  grounding  of  vessel 
in  fog,  and  master  was  shown  to  have  been  negligent;  The  In- 
vincible, 1  Low.  226,  228,  F.  0.  7,055,  holding  where  leakage  ex- 
cepted, mere  proof  of  more  than  average  leakage  is  insufficient, 
negligence  must  be  proved;  Hunt  v.  The  Cleveland,  Newb.  222,  6 
McLean,  77,  F.  C.  6,885,  where  shipper  held  bound  to  show  negli- 
gence causing  damage  to  hardware  beyond  reasonable  doubt;  The 
Tan  Bark  Case,  1  Brown,  155,  F.  C.  13,742,  carrier  liable  upon  show- 
ing that  master  did  not  use  due  precaution  to  prevent  damage  from 
frosts;  Lamb  v.  Parkman,  1  Sprague,  354,  F.  O.  8,020,  denying 
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carrier's  liability  where  damage  to  flour  was  natural  result  of  con- 
finement in  hold,  and  no  negligence  shown;  The  Ck>lonel  Ledyard,  1 
Sprague,  533,  F.  G.  3,027,  but  holding  carrier  liable  Where  damage 
to  flour  was  caused  by  contact  with  turpentine  carried;  Mendelsohn 
T.  The  Louisiana,  3  Woods,  47,  F.  C.  9,461,  Irequest  v.  Morewood, 
13  Fed.  Cas.  90,  and  McGuUough  v.  The  Echo,  16  Fed.  Gas.  11,  all 
holding  ship  not  liable  for  deterioration  of  cargo  caused  by  sweat- 
ing in  hold;  Janney  v.  The  Tudor  Go.,  3  Fed.  816,  where  shrinkage  in 
weight  of  cargo  was  due  to  its  inherent  nature;  The  Regulus,  18 
Fed.  382,  holding  carrier  liable  where  overloading  of  vessel  con- 
tributed to  loss;  Wolf  V.  Yaderland,  18  Fed.  740,  The  George  Heaton, 
20  Fed.  326,  and  The  Guy  G.  Goss,  53  Fed.  828,  all  holding  burden  on 
shipper  to  show  that  rust  was  caused  by  negligence  of  carrier;  The 
Titania,  19  Fed.  104,  108,  holding  damage  caused  by  shipping  of 
heavy  articles  which  were  properly  stowed  is  within  exception  of 
perils  of  seas;  but  otherwise  in  The  Kensington,  94  Fed.  887,  where 
cargo  not  properly  stowed;  The  Saratoga,  20  Fed.  871,  holding  where 
loss  by  theft  is  excepted  in  bill,  carrier  may  still  be  held  liable  if 
negligence  shown;  The  Ghasca,  23  Fed.  159, 160,  and  Matthiesen,  etc., 
Co.  V.  Gusi,  29  Fed.  796,  holding  burden  upon  shipper,  in  case  cargo 
damaged  during  storm,  to  show  ship  was  not  properly  dunnaged; 
The  Polynesia,  30  Fed.  210,  to  show  that  damage  to  property  caused 
by  motion  of  ship  was  due  to  bad  stowage;  Faturzo  v.  Compagnie 
Frangaise,  etc.,  31  Fed.  612,  holding  although  damage  from  sweat- 
ing is  excepted,  carrier  will  be  held  liable  upon  showing  stowage  of 
macaroni  in  same  compartment  with  green  fruit;  The  Portuense,  35 
Fed.  671,  but  burden  is  on  shipper  to  show  negligence  of  vessel  in 
allowing  cargo  to  be  damaged  by  sweating;  The  Bohemia,  38  Fed. 
757,  758,  holding  vessel  not  liable  where  rotting  of  cargo  of  potatoes) 
was  caused  by  detention  in  quarantine;  The  Gharles  I.  Willard,  38 
Fed.  762,  admitting  evidence  to  show  that  pumps  were  not  in 
condition  to  remove  water  driven  into  hold  of  vessel;  The  Dan,  40 
Fed.  692,  holding  vessel  chartered  to  carry  specific  cargo  is  liable 
only  for  damage  resulting  from  negligence;  Christie  v.  The 
Creighton,  41  Fed.  63,  dismissing  libel  for  damage  resulting  from 
motion  of  vessel  in  absence  of  proof  of  bad  stowage;  The  Guy  G. 
Goss,  53  Fed.  840,  dismissing  libel  where  evidence  failed  to  support 
allegations  of  unseaworthiness  and  bad  stowage;  The  Guildhall,  58 
Fed.  797,  holding  carrier  liable  for  failure  to  recondition  cargo  after 
collision,  although  collision  was  unavoidable;  The  G.  R.  Booth,  64 
Fed.  879,  denying  carrier's  liability  for  explosion  of  part  of  cargo 
resulting  In  injury  of  rest  in  absence  of  negligence;  The  Timor,  67 
Fed.  357,  35  U.  S.  App.  278.  for  damage  caused  by  rats,  bill  having 
excepted  damage  from  vermin;  The  Prussia,  88  Fed.  532,  where  car- 
rier held  bound  to  use  due  care  in  preservation  of  refrigerator  meats; 
The  Henry  B.  Hyde,  90  Fed.  115  (aflarming  S.  G.,  82  Fed.  685),  and 
The  Lennox,  90  Fed.  309,  holding  where  ship  is  not  responsible  for 
breakage  under  bill,  it  must  be  shown  to  have  resulted  from  negli- 
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gence;  The  Prnssla,  93  Fed.  840,  holding  shipper  not  liable  for  dam- 
age to  cargo  of  meat  caused  by  latent  defect  in  ship's  refrigerators. 
The  following  State  cases  have  applied  the  rule:  Little  Rock, 
etc.,  Ry.  v.  Talbot,  39  Ark.  530,  and  Railway  Go.  y.  Manchester 
Mills,  88  Tenn.  661,  663,  14  S.  W.  316,  holding  where  carrier  excepts 
loss  by  fire,  Ubellant  must  show  fire  was  result  of  negligence;  East 
Tennessee,  etc.,  R.  R.  v.  Wright,  76  Ga.  536,  ruling  similarly  where 
carried  had  excepted  damage  resulting  from  "blowing  of  bilge 
water  upon  goods; "  Denton  y.  Chicago,  etc.,  R.  R.,  52  Iowa,  163,  35 
Am.  Rep.  265",  2  N.  W.  1095,  where  goods  destroyed  by  fire  in  car- 
rier's warehouse;  Lewis  v.  Ship  Success,  18  La.  Ann.  6,  8,  holding 
carrier  not  liable  where  damage  was  result  of  inherent  defect  in 
goods;  Kirk  y.  Folsom,  23  La.  Ann.  585,  dismissing  action  In  absence 
of  proof  that  leak  in  seaworthy  yessel  was  caused  by  negligence  of 
carrier;  Libby  y.  Gage,  14  Allen,  263,  265,  holding  carrier  not  liable 
for  natural  melting  of  ice  cargo,  while  delayed  to  make  necessary 
repairs;  School  District  y.  Hartford,  etc.,  R.  R.,  102  Mass.  556, 
3  Am.  Rep.  505,  holding  contract  for  carriage  "  at  shipper's  risk  " 
does  not  relieye  carrier  from  liability  for  loss  caused  by  his  negli- 
gence; Chicago,  etc.,  R.  R.  y.  Moss,  60  Miss.  1013,  1014,  45  Am.  Rep. 
429.  430,  and  Graham  y.  Dayis,  4  Ohio  St  378,  62  Am.  Dec.  290,  ex- 
tending rule  and  holding  carrier  must  show  that  loss  was  within  ex- 
ception and  not  caused  by  negligence;  Wolf  y.  American  Exp.  Co., 
43  Mo.  425,  97  Am.  Dec.  407,  holding  degree  of  care  required  is  to 
be  measured  by  character  of  goods;  Hubbard  y.  Hamden  Exp.  Co., 
10  R.  I.  254,  holding  carrier  not  liable  where  goods  seized  by  public 
enemy;  Saunders  y.  Chicago,  etc.,  Ry.,  6  S.  Dak.  46,  60  N.  W.  150, 
holding  injury  to  passenger  in  collision  does  not,  of  Itself,  raise 
presumption  of  negligence;  Schaller  y.  Chicago,  etc.,  Ry.,  97  Wis. 
39,  40,  71  N.  W.  1044,  1045,  holding  where  loss  by  fire  is  excepted, 
proof  of  fact  of  such  loss  constitutes  prima  facie  defense  by  car- 
rier. See  also  yaluable  note  on  this  subject  in  38  Am.  Dec.  424. 
Cited  in  discussion,  obiter,  in  Maghee  t.  Camden,  etc.,  R.  R.,  45 
N.  T.  519,  6  Am.  Rep.  127. 

Garriera. —  Bill  of  lading  containing  the  usual  clause,  "shipped 
in  good  order,"  but  adding,  "  contents  unknown,"  acknowledges  only 
the  shipment  in  good  order  of  the  packages  as  to  their  external  con- 
dition, and  the  burden  is  on  the  shipper  to  proye  the  condition  of 
the  contents  when  shipped,  p.  283. 

This  rule  has  also  been  aflirmed  and  yariously  applied  by  numer- 
ous citing  cases:  St  Louis,  Iron  Mountain  Ry.  y.  Knight,  122  U.  S. 
85,  30  L.  1079,  7  S.  Ct  1135,  holding  carrier  does  not  warrant  quality 
of  cotton  shipped  under  such  bill  of  lading;  The  Columbo,  3  Blatchf. 
522,  F.  C.  3,040,  holding  carrier  not  prima  facie  liable  where  exterior 
of  package  not  so  damaged  as  to  account  for  injury  to  contents; 
The  CaUfomia,  2  Sawy.  15,  F.  C.  2,314,  holding  acceptance  of 
goods  under  such  bill  does  not  Imply  warrant  upon  part  of  carrier 
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that  case  has  not  been  opened  and  robbed  before  delivery  for  ship- 
ment; The  Bark  Olbers,  3  l^en.  151,  F.  O.  10,477»  or  that  cask  In 
which  liquor  Is  shipped  will  not  leak  because  of  latent  defects; 
Twelve  Hundred  and  Slxty-flve  Sewer  Pipes,  5  Ben.  406,  F.  G. 
14,280  holding  carrier  not  liable  for  breaking  of  pipes  properly 
handled  and  stowed  by  his  employees;  The  Bark  Vlncenzo  T.,  10 
Ben.  229,  F.  G.  16,948,  holding  carrier  not  liable  for  damage  to 
statuary  cased  and  carried  under  such  bill  of  lading;  Ghoate  v. 
Grownlnshleld,  3  GUfiT.  187,  189,  F.  G.  2,d91,  holding  carrier  upon 
receiving  cotton  in  bales  does  not  acknowledge  the  good  condition  of 
the  Interior  of  the  bales;  The  Moravian,  2  Hask.  159,  F.  G.  9,789,  nor 
of  the  contents  of  cases  containing  sevrlng  machines;  The  T.  A. 
Goddard,  12  Fed.  177,  but  holding  such  bill  concludes  carrier  as  to 
condition  of  chests  of  tea  which  could  have  been  discovered  when 
delivered  for  shipment;  The  Tommy,  16  Fed.  603,  construing  clause 
In  bill,  *'  not  accountable  for  weight,  contents,  packing,  marks,  and 
damage; "  The  Querlnl  Stamphalla,  19  Fed.  124,  holding  where  blU 
recites  that  weight  and  quantity  Is  unknown,  carrier  will  not  be 
liable  for  short  delivery  If  all  he  received  Is  delivered;  Mitchell 
V.  United  States  Exp.  Go.,  46  Iowa,  214,  holding  recital  In  bill  that 
eggs  received  by  carrier  for  shipment  are  In  good  condition  Is  not 
conclusive  evidence  of  that  fact;  Shepherd  v.  Naylor,  5  Gray,  592, 
holding  bill  concluding  **  weight  unki^own,"  binds  master  to  deliver 
only  so  much  as  Is  actually  shipped;  Kllley  v.  Bowker,  11  Gray,  429, 
71  Am.  Dec.  725,  ruling  similarly  where  bill  specified  weight  "  more 
or  less; "  Ellis  v.  Willard,  9  N.  Y.  533,  and  Hale  v.  Milwaukee  Dock 
Co.,  29  Wis.  496,  9  Am.  Rep.  613,  extending  rule  and  holding  admis- 
sion that  goods  are  "  In  good  condition  "  does  not  conclude  carrier 
from  showing  the  contrary;  Miller  v.  Hannibal,  etc.,  R.  R.,  90  N.  Y. 
435,  43  Am.  Rep.  182,  ruling  similarly  where  bill  recited  delivery  of 
barrels  of  eggs. 

Cited  In  The  Hadji,  18  Fed.  461,  on  point  that  special  provision  In 
bin  of  lading  may  shift  burden  of  proof  In  case  of  damage  to  goods. 
See  also  note  on  this  subject  in  38  Am.  Dec.  415.  Cited  in  discus- 
don,  obiter.  In  Whitney  v.  Gauche,  11  La.  Ann.  432,  433,  and  Witzler 
T.  Collins,  70  Me.  300,  35  Am.  Rep.  332. 

Miscellaneous. —  Cited  In  Sumner  v.  Walker,  30  Fed.  265,  on  point 
that  connecting  carriers  are  not  liable  to  shipper  for  negligence  of 
each  other  In  absence  of  express  agreement;  Steamboat  Belfast  v. 
Boon,  41  Ala.  62,  on  point  that  libel  for  damage  to  goods  may  be 
maintained  in  admiralty.  Cited  also  in  note,  47  Am.  Dec.  652,  on 
point  that  ships  are  common  carriers. 

12  How.  284-298, 13  L.  990,  TEAL  v.  FELTON. 

Poctal  laws. —  An  initial  letter  written  upon  a  newspaper  wrap- 
per is  not  "a  writing  or  memorandum,"  forbidden  by  the  postal 
laws,  and  sach  writing  will  not  justify  a  postmaster  in  refusing  to 
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deliver  the  paper  to  the  person  to  whom  it  is  addressed,  pp.  290, 
291. 

« 

Public  officers  are  liable  to  Individuals  for  failure  to  perform 
ministerial  duties  in  which  the  latter  are  interested,  p.  291. 

Cited  and  followed  in  Stephenson  v.  Monmouth  Mining  Co.,  84 
Fed.  116,  54  U.  S.  App.  504,  entertaining  action  against  public  con- 
tractor; Raynsford  v.  Phelps,  43  Mich.  344,  38  Am.  Rep.  190,  5  N. 
W.  403,  against  tax  collector  for  making  false  return;  Goetcheus  v. 
Matthewson,  61  N.  Y.  432,  433,  holding  election  inspectors  liable 
for  rejecting  vote  upon  refusal  of  voter  to  answer  improper  ques- 
tions. 

Trover — Jurfadictlon* — 'State  courts  having  general  jurisdic- 
tion in  actions  of  trover,  may  entertain  suit  for  comversion  which 
would  also  be  cognizable  under  Federal  law,  in  absence  of  express 
prohibition.  Postmaster  held  liable  for  wrongful  detention  of  mail, 
p.  292. 

Cited  and  principle  applied  in  Claflin  v.  Houseman,  93  U.  S.  142, 
23  L.  340,  asserting  jurisdiction  of  State  court  in  suit  by  assignee 
to  recover  assets  of  bankrupt;  New  Orleans  National  Bank  v.  Mer- 
chant, 18  Fed.  850,  in  suit  against  postmaster  for  wrongfully  with- 
holding registered  mail;  Raisler  v.  Oliver,  97  Ala.  713,  714,  38  Am. 
St  Rep.  214,  215,  12  So.  240,  241,  on  point  that  deputy  postmasters 
may  be  held  liable  in  State  court  for  injury  caused  by  negligence; 
Blitz  V.  Columbia  Bank,  87  Pa.  St.  92,  30  Am.  Rep.  346,  holding 
State  court  has  Jurisdiction  of  suit  against  national  bank  for  viola- 
tion of  usury  law  of  Congress.  And  see  note  upon  this  point,  in 
49  Am.  Dec.  359.  Cited  in  dissenting  opinion.  Ex  parte  Hill,  etc., 
38  Ala.  477,  majority  denying  Jurisdiction  of  State  court  to  dis- 
charge person  held  under  conscript  law  of  Confederate  Congress. 
Cited  also  in  Crossley  v.  California,  168  U.  S.  641,  42  L.  610,  18  S. 
Ct  242,  holding  State  may  take  jurisdiction  of  prosecution  for 
derailing  train,  although  such  act  is  also  offense  against  Federal 
laws;  Crocker  v.  Marine  Nat  Bank,  101  Mass.  241,  3  Am.  Rep. 
837,  but  holding  that  State  must  follow  act  of  Congress  prescribing 
venue  in  suit  against  national  banks.  Cited  in  discussion,  obiter, 
of  general  subject  of  concurrent  jurisdiction,  in  In  re  Reynolds,  20 
Fed.  Cas.  594. 

12  How.  293-299,  13  L.  993.  ACHISON  v.  HUDDLBSON. 

Compact  between  Maryland  and  the  TTnlted  States,  providing 
that  no  toll  should  be  levied,  for  passing  over  the  Cumberland 
road,  upon  coaches  carrying  mails,  is  violated  by  an  act  imposing 
a  tax  upon  passengers  carried  in  such  coaches,  p.  298. 

Miscellaneous.—  Cited  in  Erie  Ry.  v.  Pennsylvania,  21  Wall.  498» 
22  L.  598,  on  point  that  State  may  exempt  corporation  and  its  prop- 
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erty  firom  taxation.  Cited  erroneously  in  Noble  v.  Gullom,  44  Ala. 
683. 

12  How.  299-327,  13  L.  996,  COOLBT  v.  BOARD  OP  WARDENS 
OF  THE  PORT  OF  PHILADELPHIA. 

Constitational  law  —  Pilots. —  The  appropriation  of  sums  accru- 
ing under  a  State  half  pilotage  law  to  the  use  of  a  society  for  the 
relief  of  distressed  and  decayed  pilots,  does  not  impress  upon  the 
law  the  character  of  a  revenue  law,  thus  rendering  it  repugnant 
to  the  Constitution,  p.  313. 

Constitutional  law. —  The  exemption  of  certain  vessels  from  the 
payment  of  half -pilotage  fees,  is  not  open  to  the  constitutional  ob- 
jection that  it  gives  a  preference  to  the  ports  of  one  State  over 
those  of  another,  p.  314. 

Constitational  construction. —  Contemporaneous  construction  of 
the  Constitution  uniformly  acted  upon,  in  a  matter  of  public  in- 
terest and  importance,  is  entitled  to  great  weight  in  determining 
whether  a  law  is  repugnant  to  the  Constitution,  p.  315. 

This  rule  of  construction  has  been  followed  in  a  number  of  citing 
cases:  Dred  Scott  v.  Sandford,  19  How.  616,  15  L.  788,  construing 
clause  allowing  Congress  to  make  "all  needful  rules"  respecting 
territories  to  include  the  right  to  regulate  slavery  therein;  The 
Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct  883,  holding  practice  of 
remitting  penalties  and  forfeitures  by  other  officers  than  president, 
long  acquiesced  in,  govern,  and  is  no  invasion  of  the  president's 
ric^t  of  pardon;  Auffmordt  v.  Hedden,  137  U.  S.  829,  34  L.  680,  11 
8.  Ct  109,  holding  manner  of  selecting  appraisers  of  customs  long 
acquiesced  in  governs;  Field  v.  Clark,  143  U.  S.  691,  36  L.  309,  12 
8.  Ct.  504,  holding  authority  conferred  on  president  to  equalize 
duties  is  not  open  to  objection,  it  having  been  given  often  by  statute 
and  never  questioned;  Fall  v.  Hazelrigg,  45  Ind.  585,  15  Am.  Rep. 
282,  following  construction  of  statute  of  frauds  by  courts  of  State 
where  cause  of  action  arose;  Parvin  v.  Wimberg,  130  Ind.  566,  30 
Am.  8t  Rep.  258,  30  N.  B.  791,  15  L.  R.  A.  778,  holding  construc- 
tion of  election  laws  by  officers  of  election  will  not  be  disturbed 
by  courts  unless  luUpably  wrong;  France  v.  Connor,  3  Wyo.  463, 

27  Pac  576,  holding  construction  of  the  section  of  the  Edmunds- 
Tucker  act,  relating  to  dower,  long  acquiesced  in  by  one 
territory,  governs  when  question  arises  in  another;  dissenting  opin- 
ion. New  England  Trout  and  Salmon  Club  v.  Mather,  68  Vt  355,  35 
AtL  829,  33  L.  R.  A.  574,  construing  term  "  beatable  waters."  Cited 
aiq>rovingly  in  discussion,  obiter,  in  Lafayette,  etc,  R.  R.  v.  Geiger, 
34  Ind.  203. 

The  rule  was  also  approved  in  State  v.  Wrlghtson,  56  N.  J.  L.  209, 

28  AtL  66,  22  L.  B.  A.  559,  but  the  court  refused  to  apply  it  where 
the  meaning  of  the  Constitution  was  plainly  to  the  contrary. 
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Constltutioiial  law  —  Navigation. —  The  power  to  regulate  navi- 
gation is  the  power  to  prescribe  rules  in  conformity  with  which 
navigation  must  be  carried  on;  hence  it  extends  to  the  persons 
who  conduct  it,  as  well  as  to  the  instruments  used,  p.  316. 

Several  citing  cases  affirm  and  rely  upon  this  ruling:  Accordingly 
In  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  67,  it  was  held  a  State 
could  not  prohibit  crews  of  foreign  ships  from  unloading  their  own 
ships  on  State  wharves.  And  the  power  to  regulate  commerce  in- 
cludes the  power  to  authorize  the  construction  of  a  bridge  and  to 
provide  rules  for  its  maintenance,  The  Clinton  Bridge,  Woolw.  159, 
166,  F.  C.  2,900.  Congress  may  enact  laws  to  prevent  the  impeding 
of  navigation  in  rivers,  and  upon  this  principle  the  California  "  anti- 
debris  law*'  was  held  valid  ^n  North  Bloomfield  Mining  Co.  v. 
United  States,  88  Fed.  675.  The  punishment  of  crimes  committed 
upon  navigable  waters  within  the  body  of  a  State  is  also  within 
the  powers  of  Congress;  People  v.  Welch,  141  N.  Y.  274,  38  Am.  St. 
Rep.  798,  36  N.  E.  330,  24  L.  R.  A.  120. 

Filoty  so  far  as  respects  the  navigation  of  the  vessel  in  his  pilot- 
age ground,  is  the  temporary  master,  charged  with  the  safety 
of  the  vessel  and  cargo,  and  of  the  lives  of  those  on  board,  and 
Is  Instructed  with  the  command  of  the  crew,  p.  316. 

Cited  approvingly  in  Ralli  v.  Troop,  157  U.  S.  402,  39  L.  749,  15 
S.  Ct  663,  but  holding  that  matters  relating  to  disposition  of  cargo 
are  still  subject  to  captain's  control. 

Constitutional  law  —  Pilots. —  It  is  not  the  mere  grant  of  a 
power  to  Congress,  but  the  exercise  of  that  power,  that 
precludes  its  exercise  on  the  part  of  the  States.  Ac- 
cordingly, although  the  plenary  i>ower  of  Congress  over  commerce 
includes  the  regulation  of  pilots,  in  the  absence  of  such  regulation, 
a  State  may  require  the  payment  of  half-pilotage  fees  by  vessels 
which  decline  the  services  of  a  pilot,  pp.  319,  320. 

Pilot  regnilations. —  The  number  of  citing  cases  which  rely  upon 
the  holding  that  the  States  possess  a  concurrent  power  with  Con- 
gress in  the  matter  of  pilot  regulations,  indicate  the  value  of 
Cooley  V.  The  Port  Wardens  as  an  authority  upon  this  point 
States  have  repeatedly  asserted  this  power  to  enact  half -pilotage 
aws,  the  validity  of  which  has  been  affirmed  by  the  courts  wher- 
ever the  question  has  arisen,  Steamship  Co.  v.  Juliffer,  2  Wall.  457, 
468,  17  L.  807,  810,  Ex  parte  McNlel,  13  Wall.  242.  20  L.  626,  The 
California.  1  Sawy.  467,  468,  F.  C.  2,312,  The  Glencarne,  7  Sawy. 
202,  7  Fed.  607,  Neal  v.  The  Alameda,  12  Sawy.  432,  31  Fed.  368, 
Williams  v.  The  Lizzie  Henderson.  29  Fed.  Cas.  1375,  Morgan's 
Louisiana,  etc.,  S.  S.  Co.  v.  Board  of  Health,  36  La.  Ann.  669,  and  Col- 
lins V.  Society  for  Relief,  etc..  73  Pa.  St.  197.  And  a  law  making  a 
master  liable  to  pay  full  pilotage  rates  to  the  first  pilot  who  offered 
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his  serrices  was  declared  valid  In  Thompson  v.  Spragne,  69  Ga, 
421.  A  pilot  may  recover  such  fees,  although  when  his  services 
were  tendered  and  refused  he  was  without  the  jurisdiction  of  the 
State,  Wilson  v.  McNamee,  102  U.  S.  575,  26  L.  235.  And  this  right 
to  recover  may  be  enforced  in  the  Federal  courts  in  admiralty, 
Banta  v.  McNeil,  5  Ben.  75,  P.  C.  966,  and  The  Brig  America,  1  Low. 
177,  F.  G.  289;  but  the  claimant  has  no  lien  upon  the  vessel  and 
must  enforce  his  demand  In  personam,  according  to  Leltch  v.  The 
Geo.  Law,  16  Fed.  Gas.  267.  A  State  may  make  it  a  penal  offense, 
subjecting  the  master  to  a  fine,  to  refuse  to  take  a  pilot,  State  v. 
Penny,  19  S.  G.  222.  Where,  however,  the  pilotage  ground  is  a 
river  between  two  States,  a  mere  tender  of  services  by  a  pilot 
from  one  State  does  not  entitle  him  to  recover  from  a  master,  who 
has  employed  a  pilot  from  the  other  State,  Neil  v.  Wilson,  14  Gr. 
418,  12  Pac.  811. 

A  State  may  license  pilots  in  the  absence  of  congressional  legis- 
lation for  that  purpose.  The  Panama,  Deady,  32,  35,  F.  G.  10,702, 
The  Glymene,  9  Fed.  166,  The  William  Law,  14  Fed.  794,  795, 
and  Dryden  v.  Gommon wealth,  16  B.  Mon.  602;  and  may  prohibit  its 
citizens  from  holding  pilots'  licenses  issued  by  other  States,  Grlbb 
V.  State,  9  Fla.  418,  419.  In  Gisco  v.  Roberts,  36  N.  Y.  296,  it  was 
declared  that  State  laws  providing  for  the  licensing  of  pilots  were 
not  superseded  by  general  laws  enacted  by  Gongress  for  the  regula- 
tion of  pilots. 

The  power  to  fix  rates  of  pilotage  may  be  delegated  by  the  State 
to  local  boards,  The  Ghase,  14  Fed.  855,  856;  and  the  State  may 
invest  such  boards  with  the  power  to  inspect  ships.  Port  Wardens 
T.  The  Martha  J.  Ward,  14  La.  Ann.  290,  291,  292,  293,  295.  This 
right  to  regulate  pilotage  generally  was  held  in  Edwards  v.  The 
Panama,  1  Gr.  424,  427,  to  extend  to  the  territories  as  well  as  the 
States.  An  act  authorizing  pilots  to  search  vessels  for  runaway 
slaves  was  declared  valid  in  Baker  v.  Wise,  16  Gratt  202,  211. 

The  effect  of  the  passage  of  a  law  upon  this  subject  by  Gongress 
is  to  suspend  all  State  laws  of  the  same  scope.  State  ex  rel.  v. 
LIvandlas,  36  La.  Ann.  127.  A  fortiori  a  State  law  confiicting  with  a 
pre-existing  act  of  Gongress  is  void.  The  South  Gambria,  27  Fed. 
526.  A  statute  declaring  that  the  master  and  port-wardens  of  a  port 
could  demand  certain  fees  from  vessels  entering  and  unloading  in 
the  harbor,  whether  such  fees  were  earned  or  not,  was  held  void 
in  Webb  v.  Dunn,  18  Fla.  728.  See  also  the  notes  upon  the  general 
subject  of  State  powers  in  the  matterof  pilotage  in  23  Am.  St  Bep. 
841,  and  27  Am.  St  Bep.  657. 

Biver  and  harbor  improvements. —  In  the  exercise  of  this  con- 
current power,  a  State  may  authorize  the  improvement  of  rivers 
and  harbors  lying  wholly  within  its  limits,  Gounty  of  Mobile  v. 
Kimball,  102  U.  8.  696,  701,  26  L.  240,  241,  and  Ghlcago  v.  Law,  144 
BL  579, 33  N.  SL  868.  And  where  a  State,  or  a  city  by  authority  of  the 
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State,  has  improved  such  harbors  or  rivers  by  erecting  docks  and 
wharves,  it  may  regulate  their  use,  and  charge  tolls  therefor,  Packet 
Co.  T.  Gatlettsburg,  106  U.  8.  563,  26  L.  1171,  Transportation  Go. 
V.  Parkersburg,  107  U.  S.  702,  704,  27  L.  688,  689,  2  S.  Ct. 
741,  742,  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447, 
30  L.  978,  7  S.  Ct  909,  Dubuque  v.  Stout,  32  Iowa,  86,  7 
Am.  Rep.  176,  St  Louis  v.  Schulenburg,  etc.,  Co.,  13  Mo.  App.  60, 
and  Kusenberg  v.  Browne,  42  Pa.  St  182.  The  fact  that  vessels  are 
licensed  and  enrolled  under  Federal  laws,  does  not  exempt  them 
from  payment  of  wharfage  charges.  Packet  Co.  v.  Keokuk,  95  U. 
S.  88,  24  L.  381.  Nor  can  payment  be  avoided  on  the  ground  that 
such  a  charge  is  a  tax  on  tonnage  or  a  regulation  of  commerce,  The 
Ann  Ryan,  7  Ben.  22,  23,  F.  C.  428.  In  the  absence  of  congressional 
prohibition,  a  State  may  authorize  the  construction  of  locks  and 
dams  in  its  navigable  rivers.  Pound  v.  Turck,  95  U.  S.  463,  24  L. 
526,  and  Huse  v.  Olover,  11  Blss.  564,  15  Fed.  296;  and  may  authorize 
the  construction  of  booms,  although  they  may  Interfere  with  navi- 
gation by  steamers,  J.  S.  Keator  Lumber  Co.  v.  Boom  Corporation, 
72  Wis.  93,  7  Am.  St  Rep.  867,  88  N.  W.  641.  But  where  Congress 
has  already  provided  for  the  improvement  of  navigable  rivers,  a 
State  cannot  interfere  by  making  other  provisions.  United  States  v. 
Duluth,  1  DilL  472,  F.  C.  15,001. 

Bridge  and  ferries. —  This  concurrent  power  also  permits  the 
States  to  authorize  the  erection  of  bridges  across  their  navigable 
waters,  if  Congress  has  not  legislated  upon  the  subject  Oilman  v. 
Philadelphia,  3  WalL  727, 18  L.  100,  Silllman  v.  Hudson  River  Bridge 
Co.,  4  Blatchf.  409,  F.  C.  12,862,  and  Silllman  v.  Troy,  etc..  Bridge  Co., 
11  Blatchf.  284,  F.  C.  12,863.  The  granting  of  ferry  privileges  on  nav< 
igabie  rivers  Is  also  within  the  power  of  the  States,  Conway  v.  Tay- 
lor, 1  Black,  636,  17  L.  203,  Newport  v.  Taylor,  16  B.  Mon.  797,  798. 
and  Marshal  v.  Grimes,  41  Miss.  36.  The  power  to  exact  license  fees 
from  ferry  companies  and  to  fix  rates  to  be  charged,  is  also  in- 
herent in  the  States,  Wiggins  Ferry  Co.  v.  East  St  Louis,  102  111. 
574,  Chosen  Freeholders  v.  State,  24  N.  J.  L.  729.  In  Conway  v. 
Taylor,  supra,  the  Supreme  Court  denied  that  the  power  to  regulate 
ferries  was  included  in  the  power  of  Congress  to  regulate  commerce. 
The  power  to  license  towboats,  plying  on  a  harbor,  was  asserted 
in  Harmon  v.  Chicago,  140  111.  395,  29  N.  E.  739,  as  also  was  the 
power  to  provide  for  the  registration  of  the  names  of  owners  of 
vessels  navigating  State  waters,  in  Commissioners  of  Pilotage  v. 
Steamboats,  28  Ala.  197.  The  power  to  regulate  the  rafting  of  logs 
on  a  navigable  river  in  port  In  a  State  was  sustained  in  Craig  v. 
Kline,  65  Pa.  St  409,  3  Am.  Rep.  642. 

Fisheries. —  As  an  incident  of  its  jurisdiction  over  its  navigable 
waters,  a  State  may  regulate  fishing  therein,  and  may  prohibit  the 
use  of  nets  and  seines  in  catching  certain  kinds  of  fish,  Manchester 
V.  Massachusetts,  139  U.  S.  266,  35  L.  167,  11  S.  Ct  565.    And  a  State 
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may  inclose  part  of  its  navigable  waters  for  the  propagation  of  cer* 
tain  flsb  if  navigation  Is  not  thereby  impeded.  Commonwealth  v. 
Vincent,  108  Mass.  447. 

Qnarantine  regulations. —  The  Supreme  Court  has  recognized  the 
power  of  the  State  to  provide  for  the  quarantine  of  infected  vessels, 
in  the  exercise  of  their  ordinary  health  and  police  powers,  Morgan 
8.  S.  Co.  V.  Louisiana  Board  of  Health,  118  U.  S.  465,  30  L.  242,  6  & 
€t  1119.  47  Am.  St  Rep.  538  contains  a  valuable  note  upon  this 
point,  in  which  the  other  authorities  are  collected  and  reviewed. 

Begulation  of  carriers. —  In  the  exercise  of  its  general  police 
powers  a  State  may  pass  laws  for  the  regulation  of  carriers,  which, 
while  they  Incidentally  operate  upon  the  instruments  of  interstate 
commerce,  are  intended  primarily  to  secure  the  safety  of  passengers 
and  to  provide  efficient  service.  Of  this  nature  are  laws  requiring 
locomotive  engineers  to  be  examined  and  licensed  by  a  board  of 
examiners  appointed  by  the  governor,  McDonald  v.  State,  81  Ala. 
283,  60  Am.  Bep.  159,  2  So.  830;  prescribing  the  mode  of  transporting 
natural  gas,  Jamieson  v.  Indiana  Natural  Gas,  etc.,  Co.,  128  Ind.  573, 
579,  580,  28  N.  E.  82,  84,  12  L.  B.  A.  658,  660;  regulating  the  heating 
of  passenger  cars.  New  York,  etc.,  B.  B.  v.  New  York,  165  XJ.  S.  631, 
41  L.  854,  17  S.  Ct  419;  requiring  passenger  trains  to  stop  at  stations 
In  towns  containing  a  certain  number  of  inhabitants.  Lake  Shore, 
etc..  By.  Y.  Ohio,  173  U.  S.  298,  19  S.  Ot  470.  And  a  State  may 
prescribe  the  degree  of  care  to  be  exercised  by  pasi^enger  carriers, 
Sherlock  v.  AUing,  44  Ind.  196.  And  may  prohibit  carriers  from 
making  contracts  exempting  themselves  from  all  liability  for  in- 
juries to  employees.  Pierce  v.  Van  Dusen,  78  Fed.  698,  47  U.  S.  App. 
839.  A  State  law  prohibiting  the  running  of  freight  trains  on  Sun- 
day, although  it  affects  interstate  commerce  in  a  limited  degree,  baa 
been  declared  not  to  be  void  for  that  reason,  Hennington  v.  Georgia, 
163  U.  8.  311,  41  L.  171,  16  S.  Ct  1091,  and  State  v.  Baihroad  Co.,  24 
W.  Ya.  789,  49  Am.  Bep.  292.  And  a  law  requiring  railroads  to  fix 
rates  and  post  them  In  depots  is  valid  as  a  police  regulation,  Bailroad 
Co.  v.  Fuller,  17  WalL  569,  21  L.  714.  And  the  same  was  asserted 
In  Smith  V.  State,  100  Tenn.  499,  46  S.  W.  568,  41  L.  B.  A.  434,  of  a 
law  providing  for  separate  but  equal  accommodations  for  white 
and  colored  races.  In  Stewart  v.  Harry,  3  Bush  (Ky.),  446,  a  State 
court  asserted  jurisdiction  over  a  case  of  collision  on  its  navigable 
waters.  The  dissenting  opinion  in  Wabash,  etc.,  By.  v.  Illinois,  118 
XT.  S.  585,  30  L.  254,  7  S.  Ct  18,  cites  the  principal  case  in  arguing 
that  a  State  has  the  power  to  regulate  rates  and  charges  of  carriers 
engaged  in  interstate  commerce. 

Laws  regnlatliig  sales  of  liquors. —  Police  regulations  include 
laws  restricting  the  manufacture  and  sale  of  Intoxicating  liquors, 
sad  such  laws,  when  not  directly  restrictive  of  interstate  commerce, 
liave  been  held  vaUd,  Kidd  v.  Pearson,  128  XJ.  S.  23,  32  L.  351,  9  S.  Ct 
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11,  and  Dorman  y.  State,  34  Ala.  250.  State  t.  Fnlker,  43  Kan.  241, 
246,  22  Pac.  1022,  1023,  7  L.  R.  A.  185,  187,  and  n.,  even  held  that  a 
State  could  regulate  sales  of  imported  liquor  whether  in  the  original 
package  or  not.  And  to  this  effect  are  the  dissenting  opinions  in 
Leisy  v.  Hardin,  135  U.  S.  148,  149, 154,  34  L.  146,  148,  10  S.  Ct.  698, 
700,  and  Rhodes  v.  Iowa,  170  U.  S.  428,  18  S.  Ct.  670.  In  1860  Con- 
gress provided  that  all  liquors  imported  Into  a  State  should  be  sub- 
ject to  the  same  regulations  as  domestic  liquors,  and  as  this  act  was 
upheld  in  In  re  Rohrer,  140  U.  S.  560,  35  L.  576,  11  S.  Ct  869,  the 
power  of  the  States  to  prohibit  sales  of  liquors  in  the  original  pack- 
age cannot  be  doubted. 

Taxation. — The  States'  power  of  taxation  is  subject  to  the  restric- 
tion that  it  does  not  interefere  with  interstate  commerce.  Thus  a 
city  may  tax  express  corporations  whose  business  extends  beyond 
the  limits  of  the  State,  Osbom  v.  Mobile,  16  Wall.  482,  21  L.  473. 
Coal  mined  in  one  State  and  sent  into  another  to  be  sold  is  taxable 
by  the  latter  although  it  remains  In  the  barges  in  which  it  was 
shipped.  Brown  v.  Houston,  114  U.  S.  630,  29  L.  260,  5  S.  Ct  1095. 
and  Pittsburg  Coal  Co.  v.  Bates,  156  U.  S.  587,  39  L.  544,  15  S.  Ct 
419.  And  Ward  v.  State,  81  Md.  287,  1  Am.  Rep.  56,  asserted  the 
power  of  a  State  to  tax  non-resident  merchants  selling  goods  In  State 
by  sample. 

Laws  of  various  States  operating  upon  the  objects  of  interstate 
commerce  have  repeatedly  been  upheld.  State  courts,  citing  the 
principal  case,  have  asserted  the  power  of  the  State  to  prohibit 
the  sale  of  oleomargarine  made  in  imitation  of  butter,  Common- 
wealth V.  Huntley,  15G  Mass.  24.S,  30  N.  E.  1130,  15  L.  R.  A.  844  (but 
see  dissenting  opinion,  p.  249,  30  N.  E.  1132,  15  L.  R.  A.  846),  and 
Waterbury  v.  Newton,  50  N.  J.  L.  539, 14  Atl.  607.  A  law  prohibiting 
persons  from  having  in  their  possession  certain  game  birds  was  also- 
upheld  in  Phelps  V.  Racey,  60  N.  Y.  15,  19  Am.  Rep.  144,  although  the 
effect  of  the  law  was  to  restrict  their  introduction  from  other  States. 
And  the  States  may  provide  a  penalty  for  the  failure  of  telegraph 
companies  to  deliver  messages  promptly.  Western  Union  Telegraph 
Co.  V.  Pendleton,  95  Ind.  13.  16,  48  Am.  Rep.  693,  696,  and  Western 
Union  Telegraph  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St  Rep.  912,  IS 
S.  B.  281.  And  Lemmon  v.  People,  20  N.  T.  614,  went  to  the  extent 
of  holding  that  an  act  providing  that  slaves  brought  into  the  State 
should  be  freed,  applied  although  the  slaves  were  simply  landed  for 
transshipment;  Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696, 
1  N.  B.  363,  declared  It  to  be  within  the  power  of  a  State  to  regulate 
the  sale  of  patent  rights.  In  Crandall  v.  Nevada,  6  Wall.  42,  18  L. 
746,  the  Supreme  Court  recognized  a  concurrent  power  of  the  State 
to  pass  laws  Incidentally  operating  upon  the  objects  of  commerce, 
but  held  that  a  per  capita  tax  upon  passengers  carried  out  of  the 
State  by  stage  or  railroad  companies  was  void  on  the  ground  that  it 
abridged  the  right  of  citizens  of  other  States  to  pass  through  the 
State. 
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The  foUowlng  cases  cite  the  principal  case  approTlngly  upon  this 
point,  but  without  giving  the  rule  particular  application:  Hinson  v. 
Lott,  8  WalL  152,  19  L.  389,  Bx  parte  Siebold,  100  U.  S.  385,  25  L. 
722,  The  City  of  Norwalk,  55  Fed.  106,  Groton  v.  Hurlburt,  22  Conn. 
184,  Standard  Oil  Co.  v.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  Stetson 
V.  City  of  Bangor,  56  Me.  284,  and  City  of  Utlca  v.  Churchill,  33  N.  Y. 
241,  242.    See  also  the  valuable  note  in  27  Am.  St.  Rep.  549. 

CSonstitutional  law  —  Commerce. —  Whatever  subjects  of  the  com- 
merce power  are  in  their  nature  national,  or  admit  only  of  one 
uniform  system  of  regulation,  lie  exclusively  within  the  legislative 
power  of  Congress,  p.  319. 

The  limitation  upon  the  concurrent  power  of  the  States  over  the 
subject  of  commerce,  thus  stated  in  the  principal  case,  has  been  in- 
voked in  numerous  citing  cases  as  a  test  of  the  validity  of  a  variety 
of  State  laws.  Transportation  companies  doing  an  interstate  busi- 
ness are  declared  not  to  be  taxable  by  the  States  upon  the  basis  of 
the  gross  amount  of  their  earnings.  Case  of  State  Freight  Tax,  15 
WalL  280,  21  L.  163,  and  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122 
U.  a  339,  30  li.  1202,  7  S.  Ct  1121.  Nor  can  the  States  levy  a 
special  tax  upon  foreign  companies  doing  an  exclusively  Interstate 
bnsiness,  People  ex  reL  v.  Wemple,  138  N.  Y.  8,  33  N.  E.  722,  19  L.  R. 
A.  697,  Brie  Ry.  v.  State,  31  N.  J.  L.  545,  86  Am.  Dec.  238,  reversing 
8.  C,  sub  nom.  State  v.  Delaware,  etc.,  R.  R.,  30  N.  J.  L.  478.  And 
see  dissenting  opinion,  New  York  v.  Roberts,  171  U.  S.  669,  19  S.  Ct 
72.  Norfolk,  etc.,  R.  R.  v.  Commonwealth,  88  Va.  99,  29  Am.  St  Rep. 
707,  13  S.  B.  341,  13  L.  R.  A.  109,  and  n.,  held  void  a  statute  pro- 
hibiting the  running  of  freight  trains  on  Sunday  so  far  as  it  applied 
to  trains  on  interstate  lines,  but  the  opposite  was  held  by  the 
Supreme  Court  in  Hennington  v.  Georgia,  supra.  Clearly  a  State 
cannot  require  railroads  connecting  with  other  roads  outside  the 
State  to  transfer  passengers  at  a  point  within  the  State,  and  such 
was  the  ruling  in  Council  Bluffs  v.  Kansas,  etc.,  Ry.,  45  Iowa,  350, 
351«  24  A.n.  Rep.  780,  781.  The  right  to  fix  rates  for  interstate  roads 
Is  vested  exclusively  in  Congress  under  this  rule.  Pacific  Coast  S.  S. 
Co.  V.  Railroad  Comrs.,  9  Sawy.  256,  18  Fed.  12,  Carton  v.  Illinois 
Cent  B.  R.,  59  Iowa,  151,  153,  44  Am.  Rep.  674,  675,  13  N.  W.  68,  69, 
and  Hardy  v.  Atchison,  etc.,  R.  R.,  32  Kan.  714,  5  Pac.  12;  as  also 
18  the  right  to  regulate  tolls  on  interstate  bridges,  Covington,  etc., 
Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  966,  14  S.  Ct  1089  (see 
for  review  of  authorities);  and  it  is  beyond  the  authority  of  a  State 
to  pass  an  act  forbidding  railroads  from  charging  and  collecting  a 
greater  smn  than  is  specified  in  bills  of  lading  for  goods  shipped  into 
the  State,  Gulf,  etc.,  Ry.  v.  Hefiey,  158  U.  S.  104,  39  L.  912,  15  S.  Ct 
804.  A  State  cannot  require  steamboat  companies,  doing  an  inter- 
state husineas,  to  provide  similar  compartments  for  persons,  ir- 
respective of  race  or  color.  Hall  v.  De  Cuir,  95  U.  S.  488,  497,  499, 
516^  24  L.  548,  661»  558;  nor  can  a  State  tax  **  all  vessels  plying  in 
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the  navigable  waters  of  the  State,"  at  so  mnch  per  ton  of  registered 
tonnage,  Lott  v.  Morgan,  41  Ala.  251.  The  right  to  sell  imported 
liquor  within  a  State  cannot  be  restricted  by  a  discriminatory  law, 
WalUng  V.  Michigan,  116  U.  S.  456,  29  L.  694,  6  S.  Ct  458;  and 
especially  If  such  liquor  is  sold  in  the  original  package  by  the  im- 
porter, Hinson  v.  Lott,  40  A^i.  132,  133.  A  law  prohibiting  common 
carriers  from  bringing  liquors  into  the  State  without  first  being 
furnished  with  a  certificate  under  seal  of  the  auditor  of  the  county 
to  which  such  liquor  was  consigned,  showing  that  the  consignee  was 
duly  licensed,  was  declared  void  in  Bowman  v.  Chicago,  etc.,  Ry.,  125 
U.  S.  481,  485,  508,  31  L.  705,  707,  715,  8  S.  Ct.  696,  698,  1066.  A 
discriminatory  tax  upon  drummers  representing  mercantile  houses  in 
other  States,  is  also  void  as  restricting  interstate  commerce,  Robbins 
V.  Shelby  County  Taxing  District,  120  U.  S.  492,  30  L.  696,  7  S.  Ct 
593,  59  Am.  Rep.  269,  note,  and  Stoutenburgh  v.  Hennick,  129  U.  S. 
148,  32  L.  639,  9  S.  Ct.  258.  In  the  latter  case  the  rule  was  held 
to  apply  with  equal  force  to  such  acts  passed  by  Congress  for  the 
District  of  Columbia.  A  State  law  prohibiting  the  sale  of  dressed 
meats  unless  the  animal  had  been  Inspected  within  twenty-four 
hours  before  being  killed  was  also  held  void  as  to  imported  meats,  in 
In  re  Christian,  39  Fed.  638,  note. 

Upon  the  same  principle  a  State  cannot  restrict  sales  of  imported 
goods  in  the  original  package.  Such  was  the  ruling  In  Lelsy  v. 
Hardin,  135  U.  S.  109,  34  L.  132, 10  S.  Ct.  684,  as  to  sales  of  imported 
liquor.  And  in  In  re  Minor,  69  Fed.  235,  a  law  taxing  sale  of 
cigarettes  was  held  inapplicable  to  sale  in  the  original  package. 
Cattle  landed  in  stockyards  merely  for  transshipment  are  still  the 
objects  of  interstate  commerce,  and  are  not  subject  to  State  taxation, 
United  States  v.  Hopkins,  82  Fed.  540,  and  Cotting  v.  Kansas  City 
Stockyard  Co.,  82  Fed.  844.  The  power  of  the  States  to  regulate  the 
delivery  of  messages  by  telegraph  companies  does  not  allow  a  pro- 
vision that  they  shall  deliver  messages  by  messengrer  to  points  within 
a  mile  of  the  receiving  otRce  if  such  points  are  outside  the  State, 
Western  Union  TeL  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  1189,  7  S. 
Ct  1128.  Laws  requiring  that  masters  of  vessels  shall  give  a  bond 
for  every  Immigrant  passenger  landed,  to  indemnify  the  State 
against  expense  for  the  relief  of  such  persons,  have  been  held  void 
as  restricting  foreign  commerce,  Henderson  v.  Mayor  of  New  York, 
92  U.  S.  272,  23  L.  549,  State  v.  Steamship  Constitution,  42  Cal. 
589,  10  Am.  Rep.  311.  A  valuable  note  in  27  Am.  St  Rep.  650, 
collects  and  reviews  other  authorities  upon  the  general  subject. 
See  also  the  following  cases  which  cite  the  rule  approvingly  in  dis- 
cussion, obiter:  Noble  v.  CuUom,  44  Ala.  564,  Gatton  v.  Chicago,  etc., 
Ry.,  95  Iowa,  129,  63  N.  W.  595,  28  L.  R.  A.  562,  Myers  v.  County 
Comrs.,  83  Md.  389,  55  Am.  St  Rep.  352,  35  Atl.  145,  34  L.  R.  A.  311, 
and  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am.  St  Rep.  881,  76  N.  W. 
61,  41  L.  R.  A.  421. 

Miscellaneous. —  A  number  of   cases   cite   Cooley   v.   The   Port 
Wardens,  on  points  as  to  which  Its  authority  may  be  considered 
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doQbtfnl,  as  follows:  State  Tonnage  Tax  Cases,  12  Wall.  219,  20 
L.  375,  and  Turner  v.  Maryland,  107  U.  S.  56,  27  L.  377.  2  S.  Ct  60, 
on  point  that  tax  for  Inspection  Is  not  duty;  The  Lottawanna,  21 
WalL  582,  22  L.  664,  that  exercise  by  States  of  power  to  regulate 
pilotage,  cannot  withdraw  subject  from  admiralty  Jurisdiction  of 
Federal  courts;  In  re  Freeman,  2  Curt  408,  F.  C.  5,083,  on  point  that 
Congress  cannot  adopt  State  laws  to  be  passed  in  future;  O'Neal  y. 
Robinson,  45  Ala.  537,  on  point  that  a  State  law  Is  a  rule  prescribed 
by  the  sovereign  power  of  the  State. 

12  How.  327, 13  L.  1008,  SMYTH  v.  STRADER. 

Writ  of  error  which  does  not  set  out  the  names  of  all  the  parties 
to  the  Judgment  of  the  Circuit  Court  Is  defective  and  will  be  dis- 
missed on  motion,  p.  327. 

Rule  reaffirmed  in  Simpson  v.  Greeley,  20  Wall.  158,  22  L.  339,  and 
Whitworth  V.  Carter,  41  Miss.  641.  Practice  followed  In  Davenport 
T.  Fletcher,  16  How.  144,  14  L.  880,  dismissing  writ  where  citation 
was  Issued  to  person  not  a  party;  The  Protector,  11  Wall.  86,  20  L. 
48,  dismissing  appeal  where  appellants  described  as  "  F.  and  Com- 
pany;" Kentucky  Mining  Co.  v.  Day,  2  Sawy.  470,  F.  C.  7,719,  hold- 
ing persons  cannot  be  made  parties  to  bill  in  equity  in  Federal  court 
by  designating  them  by  fictitious  name. 

Modified  In  Estes  v.  Trabue,  128  U.  S.  230,  32  L.  438,  9  S.  Ct  60, 
under  statute  allowing  amendments  where  parties  designated  as 
**  Co."  are  determinable  from  some  part  of  record;  Whltloclt  v.  Wil- 
lard,  18  Fla.  158,  ruling  similarly  where  no  objection  made  to  form 
of  writ  Approved  but  held  inapplicable  under  facts  in  Newman  v. 
Mollohan,  10  W.  Ya.  497. 

12  How.  327-343,  13  L.  1008,  UNION  BANK  OF  LOUISIANA  v* 
STAFFORD. 

Husband  and  wife. —  Under  the  charter  of  the  Union  Bank  of 
liOulsiana  a  wife  could  bind  her  property  under  a  mortgage  entered 
into  Jointly  with  her  husband.  Independently  of  the  general  laws  of 
the  State  upon  the  subject,  p.  838. 

Execution  sale. —  Under  the  law  of  Louisiana,  a  sale  of  property, 
under  execution,  on  a  credit  of  twelve  months,  neither  satisfies  the 
Judgment  nor  novates  the  debt,  p.  339. 

Cited  and  principle  applied  In  Sharp  v.  Fly,  9  Baxt  10,  holding 
acceptance  of  deed  of  trust  to  secure  pre-existing  debt  does  not 
extinguish  debt  Cited  In  Evans  v.  Pike,  118  U.  S.  246,  30  L.  236, 
6  S.  Ct  1092,  on  point  that  sale  under  execution  relates  back  to 
Judgment  for  its  force  and  effect 

Statute  of  limitationa  of  Texas  barring  actions  upon  contracts 
or  for  the  detention  of  personal  property  do  not  apply  to  a  bill  la 
equity  to  foreclose  a  mortgage,  p.  341. 
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Cited  and  principle  applied  In  Sparks  v.  Pico,  McAll.  499,  F.  O. 
13,211,  holding,  though  action  on  note  barred  by  statnte,  holder  of 
mortgage  given  as  security  may  enforce  in  equity;  Crlss  v.  Crlss,  28 
W.  Va.  398,  ruling  similarly  as  to  debt  secured  by  deed  of  trust 
And  see  note,  12  Am.  Dec.  372. 

Mortgagor's  poesession  cannot  be  adverse  to  mortgagee,  p.  34L 

Cited  In  Byrd  y.  McDanlel,  33  Ala.  27,  but  without  particular  ap- 
plication. 

Paities  —  federal  courts. —  Under  the  act  of  1839,  although  the 
proper  parties  are  not  within  the  jurisdiction  of  the  court.  If  a  decree 
can  be  made  without  affecting  their  Interests,  the  plaintiff  need  not 
Join  them,  p.  341. 

Cited  and  rule  followed  in  Shalnwald  v.  Davids,  69  Fed.  700,  hold- 
ing District  Court  may  proceed  in  bankruptcy  cause  although  cred- 
itor is  beyond  reach  of  process;  Smith  v.  Ford,  48  Wis.  141,  145,  2  N. 
W.  147,  150,  holding  trustee,  under  mortgage,  not  necessary  party  to 
suit  between  grantor  and  cestui  que  trust  to  have  mortgage  set  aside. 

12  How.  343-347, 13  L.  1015,  NBW  ORLEANS  CANAL  AND  BANK- 
ING CO.  v.  STAFFORD. 

The  rulings  of  the  preceding  case  affirmed  and  applied. 

Cited  In  Byrd  y.  McDanlel,  33  Ala.  27,  on  point  that  mortgagor's 
possession  cannot  be  adverse  to  mortgagee. 

12  How.  847-360,  18  L.  1017,  RICH  y.  LAMBERT. 

Appeal. —  Where  several  shippers  filed  separate  libels  against  a 
vessel  for  damage  done  to  goods,  and  these  libels  were  consolidated 
by  order  of  court,  In  order  to  determine  the  right  to  appeal,  each 
cause  must  be  considered  separately,  and  those  in  which  the 
damages  awarded  were  less  than  $2,000  must  be  dismissed,  pp.  352, 
363. 

Cited  and  principle  followed  in  Merrill  v.  Petty,  16  WalL  345,  21 
L.  501,  holding  fact  that  another  cause  is  pending  between  the 
parties  in  another  circuit,  in  which  the  jurisdictional  amount  Is  in- 
volved, will  not  affect  right  to  appeal  cause  involving  less  amount; 
Bx  parte  Baltimore,  etc.,  R.  R.,  106  U.  S.  5,  27  L.  78,  1  S.  Ct  35,  dis- 
missing appeals  from  decree  In  action  for  collision;  Umbarger  v. 
Watts,  25  Oratt  173,  applying  similar  rule  in  State  court  in  action 
by  creditors.  And  in  Fleshman  v.  Fleshman,  34  W.  Va.  348,  349,  12 
8.  B.  715,  716,  in  action  by  several  beneficiaries  under  trust  and 
against  trustee.  Principle  applied  also  in  Seaver  y.  Blgelows,  5 
Wall.  210,  18  L.  596,  and  Chatfield  v.  Boyle,  105  U.  S.  233,  26  L. 
945,  dismissing  appeals  in  proceedings  by  creditors,  none  of  whose 
demands  exceeded  $2,000;  Paving  Co.  v.  Mulford,  100  U.  S.  148,  25 
L.  591,  denying  right  of  co-debtor  to  Join  interests  In  order  to  per^ 
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feet  appellate  Jurisdiction;  Russell  y.  Stansell,  105  U.  S.  804,  26  L. 
990,  and  Sioux  Falls  Bank  y.  Swenson,  48  Fed.  ^24»  dismissing 
appeal  from  decree  denying  injunction  against  collection  of  taxes 
amount  of  which  did  not  exceed  $2,000;  Henderson  y.  Wadsworth, 
115  IT.  &  276,  29  L.  379,  6  S.  Gt  43,  dismissing  appeals  in  suits  by 
heirs  whose  seyeral  claims  could  not  giye  Jurisdiction;  Gibson  y. 
Shufeldt,  122  U.  S.  31,  33,  35,  30  L.  1085,  1086,  7  S.  Ct  1068,  1069, 
1070,  in  proceedings  by  creditors  to  set  aside  fraudulent  assignment; 
Putney  y.  Whitmlre,  66  Fed.  387,  refusing  to  entertain  creditor's  bill 
filed  by  seyeral  creditors,  none  of  whose  claims  equalled  the  Juris- 
dictional amount  Cited  also  in  The  Inyincible,  1  Low.  225,  F.  C. 
7,065,  following  practice  in  consolidating  libels  in  similar  case,  as 
also  In  Salmon  Falls,  etc..  Go.  y.  The  Bark  Tangier,  3  Ware,  111,  F. 
G.  12,267,  and  Ayery  y.  The  Wanata,  2  Fed.  Gas.  253,  44  Fed. 
361,  note,  decreeing  gross  sum  to  libellants  at  their  request,  said 
sum  to  be  distributed  by  the  clerk.  Approyed  in  discussion,  obiter, 
in  The  Young  Mechanic,  3  Ware,  61,  F.  G.  18,182,  Petty  y.  Merrill, 
12  Blatchf.  16,  F.  G.  11,051,  and  Guarantee  Trust,  etc,  Go.  y.  Bud- 
dington,  23  Fla.  522,  2  So.  889. 

Distinguished  in  Shields  y.  Thomas,  17  How.  5,  16  L.  94,  allowing 
appeal  from  decree  for  oyer  $2,000  against  administrator,  although 
same  decree  apportioned  amount  between  claimants,  whose  respec- 
tiye  shares  were  less  than  the  Jurisdictional  amount;  The  Gonne- 
mara,  103  IT.  S.  755,  26  L.  322,  where  decree  was  for  amount  due 
salTors  collectiyely,  but  apportioned  amounts. 

Admiralty — Appeals. —  Under  the  act  of  1803,  allowing  addi* 
tlonal  eyldence  to  be  giyen  in  cases  of  appeals  in  admiralty  causes, 
the  Issuance  of  a  commission  to  take  such  eyldence  raises  a  pre- 
sumption that  the  proper  order  was  giyen;  if  not,  the  parties,  by 
uniting  in  its  execution,  walye  all  objection,  pp.  353,  364. 

Cited  and  principle  applied  in  Howard  y.  Stilwell,  etc.,  Go.,  139 
U.  S.  205,  35  L.  150,  11  S.  Gt.  503,  holding  objection  to  form  of 
commission  to  take  deposition  cannot  be  taken  after  commencement 
of  trial;  Shutte  y.  Thompson,  15  Wall.  161,  21  L.  126,  holding  failure 
to  object  to  sufficiency  of  oath  to  deposition  de  bene  esse  until  un- 
reaaonable  time  after  waiyes  right  to  object. 

Admiralty  pleading. —  Libellants  and  respondents  must  recoyer 
and  defend  upon  their  respectlye  allegations  and  ayerments,  p.  356. 

Cited  and  rule  followed  in  Gampbell  y.  The  Uncle  Sam,  McAlL 
78»  F.  C.  2372,  holding  shipowner  cannot  set  up  defense  to  action 
by  Beamen  which  is  Inconsistent  with  answer  acknowledging  con- 
tract of  seryice. 

Gazrieani. —  After  the  damage  to  goods  is  established  the  burden 
Is  upon  the  carrier  to  show  that  it  was  occasioned  by  one  of  the 
perils  excepted  by  the  biU  of  lading,  pp.  366,  367. 
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Cited  and  rule  followed  in  The  Propeller  Niagara  t.  Gordes,  21 
How.  29,  16  L.  48,  holding  carrier  is  liable  to  damage  caused  by 
deviation  in  absence  of  proof  that  snch  deviation  was  rendered 
necessary  by  storm;  Nelson  v.  Woodruff,  1  Black,  160,  17  L.  99, 
holding  carrier  may  show  damage  to  lard  was  doe  to  defective 
packing;  The  Maggie  Hammond,  9  Wall.  459,  19  L.  781,  holding 
carrier  liable  for  failure  to  transship  goods  not  damaged  at  time 
ship  was  disabled;  The  Bellona,  4  Ben.  506,  F.  C.  1,277,  holding 
where  goods  are  missing  from  broken  cases,  carrier  is  liable  in  ab- 
sence of  proof  as  to  how  they  disappeared;  The  Keokuk,  1  Blss. 
524,  F.  O.  7,721,  holding  fact  that  navigation  of  river  is  attended 
with  special  risk,  does  not  affect  carrier's  liability;  Turner  v.  The 
Black  Warrior,  McAU.  184,  185,  F.  G.  14,253,  holding  carrier  bound 
to  show  damage  to  spirits  was  caused  by  defects  in  casks;  The 
Queen  of  the  Pacific,  75  Fed.  78,  and  Whitney  v.  Gauche,  .11  La. 
Ann.  432,  holding  fact  that  goods  were  damaged  by  sea  water  does 
not  raise  presumption  of  damage  by  perils  of  the  seas;  as  also  in 
Pac.  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  196,  where 
damage  caused  by  leakage;  Gray  v.  Mobile  Trade  Co.,  55  Ala. 
402,  28  Am.  Rep.  734,  holding  although  carrier  excepts  liability 
from  loss  by  fire,  he  is  bound  to  use  due  diligence  to  prevent  loss; 
Mitchell  V.  Carolina  Cent  Ry.,  124  N.  C.  244,  32  S.  E.  673,  holding  car- 
rier liable  for  injuries  to  cattle.  See  also  note  upon  this  point  in  41 
Am.  Dec.  288,  290.  Cited,  arguendo,  in  Hubbard  v.  Hamden  Express 
Co.,  10  R.  I.  254. 

Carriers. —  Where  it  is  the  usage  of  trade  to  carry  salt  in  a  mixed 
cargo,  the  carrier  is  not  liable  for  damage  caused  by  it  to  other 
goods,  in  absence  of  proof  of  bad  stowage,  pp.  358,  359. 

Cited  and  principle  applied  in  The  Invincible,  1  Low.  228,  F.  G. 
7,055,  holding  vessel  not  liable  for  damage  caused  to  whale  oil  by 
the  natural  heating  of  hides  and  wool  carried  in  same  compart- 
ment; Railway  Go.  v.  Manchester  Mills,  88  Tenn.  663,  14  S.  W.  316, 
holding  evidence  as  to  customary  manner  of  carrying  freight  ad- 
missible in  action  for  damages  to  cotton  carried  in  open  cars. 

Miscellaneous. —  Cited  in  Morewood  v.  Enequist,  23  How.  494,  16 
L.  517,  on  point  that  admiralty  has  Jurisdiction  over  contracts  of 
affreightment;  in  Steamboat  Belfast  v.  Boon,  41  Ala.  62,  as  in- 
stance where  lien  upon  vessel  for  injury  to  cargo  was  enforced  in 
admiralty. 

12  How.  361-^67.  13  L.  1023,  UNITED  STATES  v.  REID. 

federal  courts. —  The  fourth  section  of  the  Judiciary  act,  declar- 
ing that  the  laws  of  the  several  States  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law  in  the  Federal  courts,  was 
intended  to  embrace  only  civil  cases,  and  not  criminal  offenses 
against  the  United  States,  p.  363. 

A  number  of  citing  cases  have  affirmed  and  applied  this  ruling, 
as  follows:    Logan  v.  United  States,  144  U.  S.  301,  36  L.  442,  12  S. 
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Gt  629,  refusing  to  follow  State  law  as  to  admissibility  of  evidence 
In  trial  for  conspiracy;  United  States  v.  Hawthorne,  1  DllL  423,  F. 
C.  15,332,  refusing  to  allow  defendant  in  criminal  cause  to  testify 
in  his  own  behalf,  although  such  testimony  admissible  under  State 
law;  United  States  y.  Shepard,  1  Abb.  (U.  S.)  436,  F.  O.  16,273,  ap- 
plying rule  in  prosecution  for  violation  of  revenue  laws;  United 
States  V.  Coppersmith,  2  Flipp.  554,  4  Fed.  205,  for  counterfeiting; 
United  States  v.  Brown,  1  Sawy.  538,  F.  G.  14,671,  for  conspiring 
to  Impede  trial  of  cause  by  inducing  witnesses  to  secrete  themselves; 
United  States  v.  Baugh,  4  Hughes,  511,  1  Fed.  788,  for  violation 
of  postal  laws;  United  States  v.  Ambrose,  3  Fed.  285,  holding  man- 
ner of  impanelling  Federal  grand  Jury  cannot  be  governed  by  State 
law;  United  States  y.  Stone,  8  Fed.  259,  Federal  statutes  creating 
offense  of  larceny  cannot  be  enforced  according  to  State  laws; 
United  States  v.  Clark,  46  Fed.  635,  holding  in  absence  of  statute 
Federal  courts  must  resort  to  common  law  for  definition  of  murder; 
United  States  v.  Hall,  53  Fed.  353,  354,  holding  competency  of  wit- 
ness to  testify  in  murder  case  cannot  be  determined  by  State  law; 
United  States  v.  Insley,  54  Fed.  223,  12  U.  S.  App.  125,  holding  in 
proceeding  to  enforce  forfeited  bail  bond,  Federal  courts  need  not 
look  to  remedies  provided  by  States. 

Ciied  also  in  Vance  v.  Campbell,  1  Black,  431,  17  L.  172,  and 
Blanchard  y.  Sprague,  1  Cliff.  290,  F.  C.  1,516,  holding  suit  for  in- 
fringement of  patent  is  common-law  cause  within  meaning  of 
statute;  The  William  Jarvis,  1  Sprague,  486,  F.  C.  17,697,  refusing 
to  follow  State  practice  in  admiralty  cause;  Lamb  v.  Starr,  Deady, 
363,  F.  C.  8,021,  in  equity  proceedings.  Approved  in  dissenting 
opinion,  Tennessee  v.  Davis,  100  U.  S.  298,  25  L.  662,  but  applica- 
tion not  apparent.  Cited  approvingly  in  Bucher  v.  Cheshire  R.  R. 
Co.,  125  U.  8.  582,  31  L.  798,  8  S.  Ct.  977,  and  United  States  y. 
Black,  4  Sawy.  216,  F.  C.  14,609,  in  discussion  of  Federal  practice 
generally;  United  States  v.  Maxwell,  3  Dill.  278,  F.  C.  15,750,  dis- 
cussing mode  of  prosecuting  criminal  offenses  in  Federal  courts; 
May  V.  County  of  Buchanan,  29  Fed.  471,  stating  rule;  Taylor  v. 
United  States,  45  Fed.  540. 

Distinguished  in  United  States  v.  Cameron,  5  McCrary,  97,  15  Fed. 
796,  under  facts;  Union  Pacific  Ry.  v.  Yates,  49  U.  S.  App.  250,  40 
L.  B,  A.  559,  and  n.  (citation  omitted  in  79  Fed.  589),  holding  Federal 
courts  not  bound  by  State  construction  of  common-law  rules  of  evi- 
dence. 

Common-law  of  England  was  adopted  by  the  colonists  as  it  stood 
at  the  time  of  their  emigration  from  England,  so  far  as  it  was  ap- 
plicable to  the  situation  and  local  conditions  of  the  colony,  p.  363. 

Cited  in  discussion,  obiter,  In  Gatton  v.  Chicago,  etc.,  Ry.  Co.,  95 
Iowa,  117,  63  N.  W.  590. 

Courts.— The  law  by  which,  in  Federal  courts,  the  admissibHity 
of  testimony  In  criminal  cases  must  be  determined,  is  the  law  of 
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the  States  as  it  was  when  the  courts  of  the  United  States  were  estab- 
lished by  the  Judiciary  act  of  1789,  p.  366. 

Cited  and  followed  in  United  States  v.  Williams,  1  GllfT.  16,  F. 
G.  16,707,  referring  to  State  law  to  determine  practice  as  to  ad- 
mitting confessions  of  accused  in  eyldence;  In  re  Alexander,  1  Low. 
632,  F.  G.  162,  as  to  practice  In  receiving  affidavits  on  preliminary 
hearings  before  commissioners;  In  re  Smith,  13  Fed.  27,  following 
State  practice,  and  holding  where  person  is  indicted  for  offense 
against  United  States,  and  refuses  to  plead,  court  must  enter  plea  of 
not  guilty  in  his  behalf,  and  proceed  to  trial  by  Jury;  Brwin  v. 
United  States.  37  Fed.  488,  2  L.  R.  A.  238,  holding  State  law  passed 
since  1789  cannot  govern  criminal  procedure  in  Federal  courts. 
Cited  in  discussion,  obiter,  in  Hayden  y.  Oriental  Mills,  15  Fed. 
606. 

Crlmiixal  law  —  Evidence. —  Where  two  persons  are  Jointly  in- 
dicted for  an  offense  against  the  United  States,  and  are  tried 
separately,  it  is  not  competent  for  the  person  first  tried  to  caU  the 
other  as  a  witness  in  his  behalf,  pp.  362,  366. 

Cited  in  AdweU  v.  Commonwealth,  17  B.  Mon.  318,  but  holding 
under  statute,  court  could  order  discharge  of  one  defendant  against 
whom  no  evidence  existed,  thus  rendering  him  competent  to  testify 
for  others.  Cited  in  discussion,  obiter,  in  United  States  v.  Rosen- 
burgh,  7  Wall.  582,  19  L.  263;  dissenting  opinion.  United  States  y. 
Jones,  5  Utah,  558,  18  Pac.  237;  also  In  dissenting  opinion.  United 
States  V.  Cutler,  5  Utah,  610,  19  Pac.  146. 

Distinguished  in  Benson  v.  United  States,  146  U.  S.  324,  36  L. 
995,  13  S.  Gt  63,  holding  where  persons  are  Jointly  indicted,  but 
severance  Is  ordered,  one  may  be  witness  for  government  against  the 
other. 

New  trial. —  Although  the  court  did  not  lay  down  a  general  rule, 
it  was  decided  that  the  affidavits  of  two  Jurors,  stating  that,  while 
impanelled,  they  read  a  newspaper  report  of  the  preceding  evidence, 
but  which  did  not  influence  their  verdict,  were  not  sufficient  ground 
for  a  new  trial,  p.  366. 

Cited  and  relied  upon  in  Fuller  v.  Fletcher,  44  Fed.  89,  holding 
mere  reading  by  Jurors  of  opinion  of  Supreme  Court  on  appeal  from 
former  Judgment  in  cause,  was  not  ground  for  new  trial;  State  v. 
Cucuel,  31  N.  J.  L.  263,  and  Williams  v.  State,  33  Tex.  Cr.  136,  47 
Am.  St  Rep.  23.  25  S.  W.  630,  ruling  similarly  where  Juryman 
merely  read  account  of  trial  in  newspaper  making  no  editorial  com- 
ment; State  V.  Robinson,  20  W.  Va.  757,  35  Am.  Dec.  257,  where 
newspaper  article  in  question  related  to  similar  case  of  murder,  and 
was  not  calculated  to  prejudice  Jury  as  to  case  on  trial. 

New  trial.— Affidavits  of  Jurors  impeaching  their  verdict  ought 
to  be  received  with  great  caution,  but  cases  may  arise  in  which  it 
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would  be  Impossible  to  refnse  them  wlthont  yiolating  the  principles 
of  Justice,  p.  366. 

Cited  and  rule  applied  in  Mattox  v.  United  States,  146  U.  S.  147, 
86  L.  920,  18  S.  Ct  52,  holding  it  error  to  reject  affldaylt  of  Jurors 
to  effect  that  while  deliberating  they  read  a  newspaper  article  in- 
jnrions  to  the  accused,  after  which  a  verdict  of  gnilty  was  fonnd; 
Hamburg,  etc.,  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  482,  42  U.  S. 
App.  123,  holding  Jurors  competent  witnesses,  in  proceeding  in 
equity  to  correct  verdict,  to  show  that  verdict  read  by  foreman  was 
not  their  verdict;  Perry  v.  Bailey,  12  Kan.  643,  holding  affidavits 
admissible  to  show  attempt  to  corruptly  influence  Jury  by  party  or 
attorney;  Harris  v.  State,  24  Neb.  810,  40  N.  W.  320,  to  show  mis- 
conduct of  Jury  in  referring  to  law  books  during  deliberations; 
Knight  V.  Epsom,  62  N.  H.  360,  to  show  that  verdict  was  arrived 
at  by  striking  average.  As  Instances  where  the  courts  refused  to 
receive  such  affidavits,  see  the  following:  Rumford  Chemical  Works 
T.  Flnnle,  2  Fllpp.  460,  F.  C.  12,130,  refusing  to  admit  affidavits  to 
show  mode  of  computation  adopted  by  Jury  was  contrary  to  law 
and  evidence;  Browne  v.  Browne,  22  Md.  114,  to  show  reasons  that 
actuated  another  Juror  in  rendering  his  verdict;  Woodward  v. 
Leavltt,  107  Mass.  466,  9  Am.  Rep.  66,  to  prove  part  taken  by  Jurors 
in  discussions  In  Jury  room;  Knowlton  v.  McMahon,  13  Minn.  388,  97 
Am.  Dec.  238,  to  prove  officer  having  Jury  In  charge  was  guilty  of 
misconduct.  Cited  approvingly  in  discussion,  obiter.  In  United 
States  V.  Spencer,  8  N.  Mez.  670,  47  Pac.  716. 

Bflscellaneous. —  Cited  In  In  re  Wilson,  18  Fed.  34,  on  point  that 
fact  that  an  offense  is  punishable  by  imprisonment  in  penitentiary 
does  not  render  it  Infamous;  Murray  v.  Chicago,  etc.,  Ry.,  62  Fed. 
26,  on  point  that  Federal  courts  may  determine  UabHity  of  carriers 
according  to  common  law. 

12  How.  367-371, 13  L.  1026,  BENNETT  v.  BUTTBRWORTH. 

Mortgagee  of  slaves  who  is  in  possession  and  accounts  for  the 
profits  of  their  labor  to  the  mortgagor,  is  bound  to  exercise  reason- 
able diligence  in  keeping  them  profitably  employed,  p.  369. 

Cited  approvingly  In  discussion,  obiter,  in  Jackson  v.  Hall,  84  N. 
C.  402. 

ICortgagee  of  slaves  cannot  excuse  himself  for  allowing  them 
to  remain  idle,  by  showing  that  he  managed  them  as  they  had  been 
managed  by  their  former  master,  the  mortgagor,  p.  369. 

12  How.  871-387,  13  L.   1028,   SARGENT  v.  STATE  BANK  OF 

INDIANA. 

» 

Becord  on  appeaL —  The  mere  fact  that  a  paper  is  found  amongst 
the  files  'of  a  cause  does  not,  of  Itself,  constitute  it  part  of  the 
record;  it  must  form  part  of  the  pleadings  or  made  part  of  the 
record  by  the  action  of  the  court  below,  pp.  384,  485. 
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Cited  and  foUowed  In  England  t.  Gebhart,  112  U.  S.  505.  28  L. 
812,  5  S.  Ot  288,  holding  affidavit  as  to  citizenship  of  parties  is  not 
part  of  record  on  appeal,  unless  made  so  by  lower  court 

Becord  of  a  court  of  competent  jurisdiction  cannot  be  Impeached 
collaterally  by  a  distinct  tribunal  not  exercising  appellate  powers. 
Accordingly  where  a  Judicial  sale  has  been  ordered,  and  the  record 
recites  that  proper  notice  was  given,  such  recital  cannot  be  contrar 
dieted  In  another  court,  pp.  385,  386. 

Cited  and  rule  followed  In  Galpln  v.  Page,  1  Sawy.  819,  324,  325, 
330,  F.  C.  5,205,  holding  recital  of  Jurisdictional  facts  is  conclusive 
In  action  of  ejectment;  Cornell  v.  Green,  43  Fed.  108,  holding  con- 
clusive recital,  In  record  entry  of  default,  that  parties  had  been 
duly  served  with  process;  Bush  v.  Glover,  47  Ala.  174,  affirming 
sale  made  under  such  Judgment;  Stevenson  v.  Kurtz,  98  Mich.  495, 
57  N.  W.  581,  holding  If  order  appointing  guardian  recites  peti- 
tion It  is  conclusive  of  fact  that  appointment  was  based  thereon; 
Amy  V.  Amy,  12  Utah,  318.  323,  42  Pac.  1127,  112P,  ruUng  similarly 
as  to  recital  In  divorce  decree  that  "  defendant  was  duly  served  with 
process  by  publication." 

Distinguished  In  Cox  v.  Matthews,  17  Ind.  377,  where  record  did 
not  show  sufficient  notice  to  give  court  Jurisdiction  of  parties. 

Miscellaneous. —  Cited  in  Halleck  v.  Guy,  9  Cal.  196,  70  Am.  Dec. 
645,  as  Instance  where  probate  sale  was  treated  as  Judicial  sale;  also 
in  Marshall  v.  White's  Creek,  etc,  Co.,  7  Cold.  254,  but  application 
doubtfuL 

12  How.  387-389,  18  L.  1034,  SALTMARSH  v.  TUTHILL. 

Supersedeas. —  A  Judgment  In  a  common-law  cause  not  being  re- 
movable to  the  Supreme  Court  by  appeal,  an  appeal  bond  filed  in 
such  a  cause  cannot  operate  as  a  supersedeas,  p.  389. 

Cited  in  Sessions  v.  Gould,  63  Fed.  1002,  26  U.  S.  App.  368,  hold- 
ing order  compelling  defendants  to  pay  fine  is.  In  effect,  a  Judgment 
in  a  criminal  cause  and  reviewable  only  upon  writ  of  error. 

Supersedeas. —  Writ  of  error,  under  the  act  of  1789,  must  be 
sued  out  within  ten  days  after  Judgment  rendered;  if  sued  out  later 
the  writ  of  error  bond  does  not  stay  execution,  and  In  such  a  case 
there  Is  no  equitable  power  in  the  Circuit  Court  to  stay  execution 
upon  the  ground  of  mistake  as  to  the  time  or  manner  of  removing 
the  case,  p.  389. 

Cited  and  principle  applied  in  Brown  v.  Bvans,  8  Sawy.  504,  18 
Fed.  57,  denying  power  of  appellate  court  to  issue  supersedeas  if 
writ  not  sued  out  within  statutory  period;  City  of  Waxahachle  v. 
Coler,  92  Fed.  285,  286,  ruling  similarly  and  reviewing  authorities; 
Tompkins  v.  Mahoney,  32  Cal.  240,  holding  citation  and  t>ond  signed 
and  approved  by  Judge  not  having  Jurisdiction,  cannot  operate  as 
supersedeas;  dissenting  opinion.  Telegraph  Co.  v.  Byser,  19  Wall. 


UX  Notes  on  U.  S.  Beports.  12  How.  89(M07 

430,  22  li.  45,  majority  holding  that  under  statute  bond  may  be 
filed  within  sixty  days  after  judgment;  also,  arguendo,  in  dissent- 
ing opinion.  State  ex  reL  v.  Judge  Second  District,  21  La.  Ann.  49. 
€ited  approvingly  in  general  discussion  in  The  Slaughter-House 
Cases,  10  WalL  202,  19  L.  920,  and  French  v.  Shoemaker,  12  Wall. 
100,  20  L.  271, 

12  How.  390-407,  18  L.  1036,  DINSMAN  v.  WILKES. 

Navy. —  Under  the  act  of  1837,  the  commander  of  a  squadron 
had  power  to  detain  a  marine  after  the  expiration  of  his  term  of 
enlistment,  if  the  public  interest  required  it;  the  decision  of  this 
question  by  the  commander  was  final  and  conclusive,  and  the  failure 
of  the  marine  to  conform  to  it  rendered  him  liable  to  punishment, 
p.  403. 

Cited  in  valuable  note  on  subject  of  civil  liability  of  naval  and 
military  oflElcers,  in  42  Am.  Dec.  55. 

Navy. —  The  commander  Is  the  Judge  as  to  the  degree  of  punish- 
ment necessary  to  suppress  a  spirit  of  disobedience  and  insubordi- 
nation, and  he  is  not  liable  to  an  action  for  mere  error  of  Judgment, 
p.  404. 

Cited  by  way  of  analogy  in  Jecker  v.  Montgomery,  18  How.  123, 
15  L.  316,  and  Fay  v.  Montgomery,  1  Curt  272,  F.  C.  4,709,  holding 
captor  is  sole  Judge  whether,  under  circumstances,  it  is  practicable 
to  send  prisse  home  for  adjudication;  Hickey  v.  Huse,  56  Me.  497, 
holding  officer  (nrdering  arrest  of  private  for  desertion  is  not  liable 
for  error;  Reed  v.  Conway,  20  Mo.  49,  holding  surveyor-general  not 
liable  for  error  of  Judgment  in  revoking  commission  of  deputy  sur- 
veyor. Cited  in  discussion,  obiter,  in  Lampert  v.  Laclede  Gas  Light 
Co.,  14  Mo.  App.  387. 

Approved,  but  held  inapplicable  in  Tyler  v.  Pomeroy,  8  Allen, 
484,  holding  officer  liable  for  arrest,  as  deserter,  of  person  not  sub- 
ject to  military  laws. 

ITavy. —  A  commander  Is  bound  not  to  inflict  severer  punishment 
than  he  conscientiously  believes  to  be  necessary;  it  is  for  the  Jury 
to  determine  whether  he  was  to  any  degree  actuated  by  malice  or 
vindictive  feeling,  pp.  404,  406. 

Cited,  arguendo,  in  Tyler  v.  Pomeroy,  8  Allen,  485,  holding  military 
officer  liable  for  arresting,  as  deserter,  person  not  subject  to  mili- 
tary law;  Dritt  v.  Snodgrass,  66  Mo.  295,  27  Am.  Bep.  349,  collecting 
authorities  and  discussing  power  of  school  board  to  provide  for 
punishment  of  pupils. 

jlHavy. —  A  commander  may,  in  the  exercise  of  his  discretion,  im- 
prison an  Insubordinate  member  of  his  crew  on  shore,  but  it  is  his 
duty  to  inquire  into  his  situation  and  treatment  and  see  that  it  Is 
not  cruel  or  barbarous  in  any  respect,  p.  405. 
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Cited  and  principle  applied  in  McCall  y.  McDowell,  1  Abb.  (U.  S.) 
215,  Deady,  241,  F.  G.  8,673,  holding  same  dnty  extends  to  military 
officer  ordering  Imprisonment  of  ciyilian  for  any  canse;  Tyler  v. 
Pomeroy,  8  Allen,  606,  holding  in  assessing  damages  against  officer 
arresting  person  without  anthority,  jury  may  consider  treatment  of 
prisoner  during  confinement 

Kavy  —  Evidence. —  A  letter  from  an  officer  of  a  squadron  to  the 
commander,  relating  to  the  temper  of  the  marines  on  his  ship,  is 
admissible  as  eyidence  in  an  action  by  a  marine  against  the  com- 
mander for  wrongful  imprisonment,  p.  405. 

Kavy  —  Evidence. —  Proceedings  of  a  court-martial  for  the  trial 
of  marines  for  offenses  commited  long  before,  is  not  admissible  as 
eyidence  in  action  by  a  marine  against  his  commander  for  wrongful 
imprisonment,  pp.  405,  406. 

Kavy. —  Evidence  of  the  flogging  of  other  persons  by  the  com- 
mander is  not  admissible  in  an  action  against  him  by  a  marine,  for 
wrongful  imprisonment,  p.  406. 

Kavy  —  Evidence. —  In  order  to  show  the  motiye  of  the  com- 
mander in  confining  an  insubordinate  marine  on  shore,  eyidence  was 
admissible  to  show  that  American  merchant  seamen  were  confined 
there,  p.  406. 

12  How.  407-423,  13  L.  1043,  SNEAD  y.  M'COULL. 

Judgment  lien  was  created  by  the  statute  de  mercatoribus,  and 
by  the  statute  of  Westminster,  and  by  the  latter  of  which  the 
writ  of  ellgit  was  given,  p.  414. 

Cited  in  discussion,  obiter,  in  Berkley  v.  Lamb,  8  Neb.  404. 

Judgement  lien. —  Prior  to  1819  the  lien  created  upon  land  by  a 
Judgment  under  the  law  of  Virginia  was  the  same  as  in  England, 
and  was  waiyed  by  the  leyy  of  a  ca.  sa.,  pp.  414,  415. 

Judgment  lien  waiyed  by  the  levy  of  a  ca.  sa.  is  not  reyiyed  by  a 
discharge  from  imprisonment  under  act  of  Congress,  p.  421. 
Cited  and  principle  applied  in  Bockhill  v.  Hanna,  15  How.  196, 

14  L.  659,  holding  fi.  fa.  creditors  are  entitled  to  be  first  satisfied 
out  of  proceeds  of  sale  of  debtor's  property;  Magniac  y.  Thomson, 

15  How.  800,  14  L.  704,  holding  discharge  of  debtor  with  consent  of 
creditor  cannot  reyiye  latter's  lien. 

Judgment  lien. —  Under  the  revised  code  of  Virginia  of  1819,  the 
issuance  6f  a  ca.  sa.  was  made  to  constitute  a  lien  upon  the  debtor's 
lands,  pp.  419,  421. 

Amendments  which  change  the  ground  of  prosecution  or  de- 
fense should  not  be  aUowed  by  the  court,  except  under  special  cir- 
cumstances, p.  422. 

Cited  and  rule  applied  in  Reed  v.  Cowley,  1  Bank.  Reg.  516,  20 
Fed.  Cas.  434,  refusing  to  allow  amendment  to  petition  in  bank- 
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mptcy,  which  would  Introduce  new  acts  of  bankruptcy;  Blectric  Ac- 
cumulator Co.  ▼.  Brush  Blectric  Oo.,  44  Fed.  607,  refusing  to  allow 
plaintiff  to  file  supplemental  bill  asking  for  relief  inconsistent  with 
original  bill;  Fields  y.  Maloney,  78  Mo.  174,  holding  void  a  judgment 
founded  upon  amended  petition,  which  left  court  without  Juris- 
diction; National  Bank  of  Commerce  ▼.  Smith,  17  B.  I.  263,  refusing 
to  allow  amendment  which  operated  in  effect  as  an  abandonment 
of  original  bilL  See  also  Taluable  note  in  34  Am.  Dec.  160,  and 
61  Am.  St.  Bep.  415.  Cited  in  discussion,  obiter,  in  Merriman  y.  Chi- 
cago, etc.,  Co.,  64  Fed.  552,  24  U.  S.  App.  428. 

Distinguished  in  Hazelton.  etc.,  Co.  y.  Citizens'  By.,  72  Fed.  330, 
allowing  supplemental  bill  after  change  of  interest. 

12  How.  423-426,  13  L.  1050,  LINTON  y.  STANTON. 

Writ  of  error  does  not  lie  from  a  decision  by  a  State  court  in 
fayor  of  a  right  claimed  under  an  act  of  Congress,  and  the  Supreme 
Court  will  refuse  to  examine  into  objections  to  the  yalidity  of  bank- 
ruptcy proceedings  upheld  by  a  State  court,  p.  426. 

Cited  and  rule  followed  in  Boosevelt  y.  Meyer,  1  Wall.  517,  17  L. 
502,  where  decision  was  in  fayor  of  right  to  pay  in  treasury  notes 
made  legal  tender  by  act  of  Congress;  Missouri  y.  Andrians,  138 
U.  S.  500,  34  li.  1014,  11  S.  Ct  387,  right  claimed  under  naturaliza- 
tion laws  of  Congress. 

12  How.  426-433,  13  L.  1051,  UNITED  STATES  y.  POBCHB. 

Public  lands. —  The  act  of  May  26,  1824,  reylyed  by  the  act  of 
June  17,  1844,  extended  to  Louisiana,  and  limited  the  right  to  file  a 
petition  under  a  French  or  Spanish  grant,  to  two  years  from  the 
passage  of  the  latter  act,  p.  432. 

No  citations. 

12  How  433-435,  13  L.  1054,  UNITED  STATES  y.  SIMON. 

Pabllc  lands  —  Laches. —  Failure  to  take  possession  or  make  sur- 
yey  of  land  under  Spanish  order  of  suryey  issued  in  1791,  held  to 
operate  as  an  abandonment  of  the  claim  and  an  extinguishment 
of  the  inchoate  title,  pp.  434,  435. 

No  citations. 

12  How.  435-437.  13  L.  1055,  UNITED  STATES  V.  LB  BLANC. 

Public  lands. —  A  paper,  offered  as  a  grant  from  Spanish  oflScers 
of  land  in  Louisiana,  but  containing  only  the  recitals  which  usually 
precede  a  Spanish  title  and  adding  no  words  of  grant,  is  not  eyi- 
dence  of  title,  pp.  436,  437. 

Pabllc  lands. —  Persons  claiming  as  heirs  of  a  grantee  of  public 
lands  must  Introduce  proof  to  establish  their  relationship,  p.  437. 
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Cited  and  mle  followed  In  United  States  y.  Heirs  of  Rillleux,  14 
How.  192,  14  Ii.  383,  rejecting  claims  of  persons  alleged  to  be  heirs 
of  grantee  of  French  government. 

12  How.  437-143,  13  L.  1056,  UNITED  STATES  ▼.  OASTANT. 

Public  lands. —  In  a  petition  to  confirm  a  Spanish  title  in  Louis- 
iana, under  the  act  of  1824,  a  claimant  must  aver  and  prove  his  resi- 
dence in  Louisiana  at  the  date  of  the  grant,  or  prior  to  March  10, 
1804,  p.  440. 

Public  landB. —  The  act  of  1824,  providing  for  the  confirmation 
of  Spanish  titles,  does  not  embrace  perfect  legal  titles,  p.  441. 

Cited  and  rule  followed  in  United  States  v.  Lynde,  11  WalL 
643,  20  lb  234,  involving  grants  perfected  while  Spain  was  in  pos- 
session. 

Public  lands. —  It  was  error  for  the  court  to  authorize  claimants 
to  enter  public  lands  upon  the  ground  that  the  United  States  had 
sold  what  was  covered  by  the  claim,  when  there  was  no  evidence 
that  the  United  States  had  made  any  such  sales,  p.  442. 

Miscellaneous. —  Cited  in  Coffee  v.  Groover,  123  U.  S.  26,  31  L.  61, 
8  S.  Ct  14,  and  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  645,  but  ap- 
plication not  apparent 

12  How.  443^65, 13  L.  1058,  THE  PROPELLER  GENESEE  CHIEF 
v.  FITZHUGH. 

Jurisdiction  of  Pedeiul  courts  cannot  be  made  to  depend  on  or 
be  derived  from  the  power  of  Congress  to  regulate  commerce;  ac- 
cordingly the  act  of  1845,  extending  District  Court's  admiralty  juris- 
diction to  the  great  lakes,  was  constitutional  not  as  a  commercial 
regulation,  but  as  relating  to  the  admiralty  Jurisdiction  of  the  Fed- 
eral courts  under  the  Constitution,  p.  452. 

Following  this  rule,  citing  cases  have  held  that,  although  com- 
merce which  is  confined  to  a  single  State  is  not  a  subject  of  ex- 
clusive regulation  by  Congress,  contracts  of  affreightment  on  navi- 
gable waters  between  ports  in  the  same  State  may  be  enforced  in 
admiralty.  The  Mary  Washington,  1  Abb.  (U.  S.)  7,  Chase  Dec.  130, 
F.  C.  9,229,  and  The  Barge  Leonard,  3  Ben.  266,270,  F.  C.  8,256.  And  a 
libel  in  personam  may  be  maintained  in  the  District  Court  against 
the  owners  of  a  ferry-boat  to  recover  a  penalty  for  carrying  too 
many  passengers.  United  States  v.  Burlington,  etc.,  Ferry  Co.,  21 
Fed.  835. 

Admiralty  Jurisdiction  of  Federal  courts  under  the  Constitution 
extends  to  the  public  navigable  lakes  and  rivers  of  the  United 
States,  without  regard  to  the  ebb  and  flow  of  the  tide;  accordingly 
a  coUision  on  Lake  Ontario  was  rightfully  the  subject  of  a  libel  in 
rem  in  admiralty,  p.  454. 
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The  case  of  The  Genesee  Chief  was  the  first  In  which  the  Su^ 
preme  Court  asserted  the  nile  that  the  admiralty  jurisdiction  of 
the  Federal  courts  was  not  limited  to  tide  waters.  In  Waring  v. 
Clarke,  5  How.  453,  12  L.  232,  the  court  had  asserted  Jurisdiction  of 
a  case  of  collision  on  the  Mississippi  river,  ninety-five  miles  above 
New  Orleans,  finding  no  weight  in  the  objection  that  the  location 
was  infra  corpus  comltatus.  It  was,  however,  within  the  ebb  and 
flow  of  the  tide,  and  this  fact  was  held  to  be  conclusive  of  Juris- 
diction. That  the  English  rule,  which  made  tide  the  test,  obtained 
up  to  this  time,  is  clear,  for  in  The  Thomas  Jefferson,  10  Wheat. 
428,  6  L.  358,  the  court  denied  Jurisdiction  over  a  libel  in  rem  for 
seamen's  wages  earned  on  the  Missouri  river  above  the  ebb  and 
flow  of  the  tide.  But  this  rule  was  repudiated  in  the  principal  case, 
and  the  decision  in  The  Thomas  Jefferson  expressly  overruled. 
The  act  of  1845,  purporting  to  "  extend  the  Jurisdiction  of  the  Dis- 
trict Courts  to  certain  cases  upon  the  lakes  and  navigable  waters 
connecting  the  same,"  the  court  held  to  be  constitutional,  but  de- 
clared it  unnecessary  In  order  to  give  jurisdiction,  which,  they 
argued,  depended  under  the  Judiciary  act  of  1789,  solely  upon  the 
navigable  character  of  the  water  and  not  upon  the  ebb  and  flow 
of  the  tide.  The  rule  thus  definitely  laid  down  Is  now  settled  law,  as 
is  shown  by  later  citing  cases. 

Cases  of  collision  occurring  on  the  great  lakes  and  navigable 
rivers,  whether  wholly  within  the  body  of  a  State  or  not,  are  thus 
cognizable  in  admiralty,  Fretz  v.  Bull,  12  How.  468,  13  L.  1069,  The 
Hlne  ▼.  Trevor,  4  WaU.  562,  563,  565,  566,  570,  18  L.  453,  454,  455, 
456,  Jackson  v.  The  Steamboat  Magnolia,  20  How.  299,  305,  16  L. 
911,  913  (but  see  dissenting  opinion,  2  How.  317,  318,  15  L.  918,  919), 
Transportation  Co.  v.  Fltzhugh,  1  Black,  579,  680,  17  L.  109,  The 
Flora,  1  Blss.  30,  81,  32,  33,  F.  C.  4,878;  and  in  The  Eagle,  8  WalL 
20,  21,  22,  23,  24,  25,  19  L.  368,  369,  a  District  Court  asserted  Juris- 
diction of  a  collision  on  the  Canadian  side  of  the  Detroit  river. 
Artificial  ship  canals  connecting  navigable  waters  are  also  within 
the  admiralty  jurisdiction,  and  collisions  occurring  thereon  may  be 
the  subjects  of  libels  in  the  District  Court,  Ex  parte  Boyer,  109 
U.  S.  632,  27  K  1057,  8  S.  Ct  435,  The  Avon,  1  Brown,  180,  F.  C. 
680,  The  Oler,  2  Hughes,  16,  17,  F.  C.  10,485,  and  Malony  v.  City  of 
MHwaukee,  1  Fed.  613.  And  a  suit  may  be  Instituted  in  the  same 
court  against  a  person  who  unlawfully  maintains  a  structure  in  the 
bed  of  a  navigable  river,  in  collision  with  which  a  vessel  is  injured, 
The  Arkansas,  6  McCrary,  366,  17  Fed.  384,  385.  Libels  in  rem  for 
salvage  services  rendered  upon  navigable  rivers  and  lakes,  have 
frequently  been  entertained  in  the  Admiralty  Courts,  Seven  Coal 
Barges,  2  Blss.  300,  F.  C.  12,677,  McGinnls  v.  The  Pontiac,  5  Mc- 
Lean, 360,  Newb.  139,  F.  C.  8,801,  Bads  v.  The  H.  D.  Bacon,  Newb. 
276,  F.  O.  4,232,  Williams  v.  The  Jenny  Und,  Newb.  447,  F.  C.  17,723, 
The  Cheeseman  v.  Two  Ferry-Boats,  2  Bond,  367,  F.  C.  2,633,  Maltby 
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T.  Steam  Derrick  Boat,  3  Hughes,  480,  481,  F.  O.  9,000,  and  Western 
Transportation  Go.  y.  The  Great  Western,  29  Fed.  Oas.  780. 

Torts  generally,  committed  upon  the  great  lakes  and  navigable 
rivers,  are  also  within  the  admiralty  Jurisdiction.  It  was  so  held 
in  Holmes  v.  Oregon,  etc.,  By.,  6  Sawy.  266,  5  Fed.  77,  where  the 
right,  given  by  a  State  law  to  an  administrator  to  recover  for  the 
death  of  his  testator,  resulting  from  the  negligence  of  a  ferry  com- 
pany, was  enforced  in  admiralty.  And  In  Kllng  v.  Packet  Co.,  101 
Tenn.  100,  a  State  court  disclaimed  Jurisdiction  of  a  suit  by  a  per- 
son injured  by  falling  through  a  hatchway  on  a  steamer  plying 
on  a  navigable  stream  within  the  State.  The  **  limited  liability  act  ^ 
of  Congress,  passed  In  1851,  limiting  the  liability  of  shipowners  for 
the  loss  or  damage  of  goods  shipped,  has  been  held  to  extend  to 
vessels  upon  the  great  lakes  and  upon  navigable  rivers  within  the 
boundaries  of  a  State,  Butler  v.  Boston,  etc.,  S.  S.  Co.,  ISO  U.  S. 
557,  32  L.  1024,  9  S.  Ct  619,  In  re  Garnetc,  141  U.  S.  14,  15,  17,  35 
li.  634,  635,  11  S.  Ct  843,  844,  The  War  Eagle,  6  Biss.  366,  F.  C. 
17.173,  The  Katie,  40  Fed.  482,  488,  7  L.  R.  A.  59,  63,  and  n.,  and 
American  Transportation  Co.  v.  Moore,  5  Mich.  891,  894,  396. 

The  general  Jurisdiction  of  admiralty  in  matters  of  contract  alse 
extends  to  the  great  lakes  and  navigable  rivers.  Accordingly  a  libel 
for  seamen's  wages  is  maintainable  in  the  District  Court,  Fran- 
comet  V.  The  Backus,  Newb.  3,  F.  C.  6,048,  The  Sarah  Jane,  1  Low. 
204,  205,  F.  C.  12,349,  and  The  Ella  B.,  24  Fed.  508;  although  In 
Brooks  V.  The  Peytona,  4  Fed.  Cas.298,the  court  declared  that  an  act 
of  Congress  was  necessary  to  give  Jurisdiction  of  such  a  case  where 
the  vessel  plied  only  between  ports  of  the  same  State.  Mechanics^ 
liens  upon  vessels  built  upon  navigable  rivers  are  also  within  the 
rule.  Revenue  Cutter  No.  1,  1  Brown,  88,  95,  F.  C.  11,713,  and  Parm- 
lee  V.  The  Charles  Mears,  Newb.  204,  F.  C.  10,766;  as  are  also  liens 
for  supplies  furnished  to  boats  navigating  the  lakes  and  rivers. 
The  Illinois,  1  Brown,  498,  F.  O.  7,004,  Stewart  v.  Potomac  Ferry 
Co.,  5  Hughes,  882,  12  Fed.  804,  Haslett  v.  The  Enterprise,  11  Fed. 
Cas.  787,  and  Zollinger  v.  The  Emma,  30  Fed.  Cas.  939.  This  has  been 
held  to  be  true,  although  the  lien  has  been  expressly  given  by  State 
law.  The  Selt,  3  BIss.  347,  F.  C.  12,649,  In  re  Scott,  1  Abb.  (U.  S.)  340, 
8  N.  B.  R.  182,  F.  C.  12,517.  And  in  Merrick  v.  Avery,  14  Ark.  387,  It 
was  even  held  that  admiralty  alone  had  Jurisdiction  to  enforce  such 
Hens.  And  see  also,  upon  this  point,  the  dissenting  opinion  in  The 
Belfast  V.  Boon,  41  Ala.  74.  Admiralty  also  has  Jurisdiction  of 
liens  for  towage  upon  navigable  rivers,  The  General  Cass,  1  Brown, 
335,  840,  F.  C.  6,307;  and  of  liens  arising  from  contracts  of  affreight- 
ment  executed  upon  navigable  rivers.  The  Belfast,  7  WalL  639,  640, 
19  L.  270,  271.  Suits  for  the  recovery  of  penalties  Incurred  by 
reason  of  violation  of  Federal  navigation  laws,  are  also  cognizable  Id 
admiralty.  The  Lewellen,  4  Biss.  159,  F.  O.  8,307,  United  States  t. 
Burlington,  etc.,  Ferry  Co.,  21   Fed.  834,  337,  and  Wolverton  v» 
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JjBcej,  30  Fed.  Cas.  410.  Prize  captured  on  navigable  rlyers  during 
the  Rebellion  were  also  declared  to  be  subject  to  admiralty  juris- 
^ction  in  United  States  v.  Two  Hundred  and  Sixty-nine  and  One- 
half  Bales  of  Ck>tton,  Woolw.  247,  F.  C.  16.583.  And  following  this 
principle.  Holt  v.  Onmmings,  102  Pa.  St  215,  48  Am.  Bep.  200,  held 
that  the  engineer  of  a  vessel  navigating  a  river  was  entitled  to  all 
the  rights  conferred  by  general  quarantine  law,  one  of  which  is 
the  right  to  receive  needed  medical  attendance,  at  the  expense  of  the 
vessel,  when  sick  or  injured  during  service. 

The  question  whether  the  term  "  high  seas,"  as  used  in  acts  de- 
aning  the  criminal  jurisdiction  of  the  Federal  courts,  included  the 
.great  lakes  has  been  frequently  discussed.  This  was  denied  in  Ex 
parte  Byers.  32  Fed.  405,  408,  and  Bigelow  v.  Nickerson,  70  Fed. 
116,  34  U.  S.  App.  261,  30  L.  R.  A.  338,  in  which  it  was  asserted  that 
crimes  committed  on  the  great  lakes  were  cognizable  by  the  State 
-courts;  but  the  Supreme  Court  ruled  otherwise  in  United  States  v. 
Rodger8»  150  U.  S.  257,  37  L.  1074,  14  S.  Ct  112  (but  see  dissenting 
opinion,  pp.  271,  276,  284),  37  L.  1079,  1081,  1084,  14  S.  Ct  117,  118, 
119,  122.  A  murder  committed  on  a  sound  within  the  body  of  a 
'State  was  held  to  be  within  the  jurisdiction  of  the  Federal  courts  in 
tSmith  V.  United  States,  1  Wash.  Ter.  268. 

The  admiralty  jurisdiction,  however,  is  confined  strictly  to  cases 
Arising  upon  the  water.  It  does  not  extend  to  a  case  where  a  vessel 
lying  at  a  wharf  catches  fire,  and  the  fire  Is  communicated  to  build- 
ings on  land.  The  remedy  of  the  owner  of  such  buildings  is  at  com- 
mon law  in  the  State  courts,  The  Plymouth,  3  Wall.  34,  18  L.  128; 
4ind  the  same  rule  applies  where  goods  on  a  wharf  are  Injured  by 
the  negligence  of  a  crew  in  unloading  their  vessel.  The  Mary 
Oarrett  63  Fed.  1011.  And  even  where  a  vessel  on  a  navigable  river 
negligently  collided  with  and  injured  a  drawbridge,  the  right  of  the 
owners  of  the  bridge  to  maintain  a  libel  in  admiralty  was  denied  in 
The  John  C.  Sweeney,  55  Fed.  544. 

The  syllabus  holding  is  cited  approvingly  in  discussion,  obiter,  in 
Brown  v.  United  States,  81  Fed.  57,  and  in  the  dissenting  opinion 
in  The  Lottawanna,  21  Wall.  586,  22  L.  665.  Valuable  notes  in  32 
Am.  Dec.  66,  67,  and  62  Am.  Dec.  235,  also  collect  other  authorities 
upon  this  subject 

Several  cases  have  distinguished  or  crltlsed  the  rule.  In  Allen 
V.  Newberry,  21  How.  245,  246,  16  L.  Ill,  112,  admiralty  was  held 
not  to  have  jurisdiction  of  a  suit  for  the  loss  of  goods  under  a  con- 
tract of  carriage  between  ports  in  the  same  State.  And  in  Jones  v. 
Coal  Barge,  3  Wall.  Jr.  55,  F.  C.  7,458,  fiat  boats  vested  to  transport 
goods  down  stream,  and  intended  to  be  broken  up  and  used  for  lum- 
ber at  the  end  of  the  voyage,  were  held  not  to  be  ships  or  vessels 
subject  to  admiralty  jurisdiction  on  such  waters.  Campbell,  J.,  dis- 
senting, in  Jackson  v.  James,  20  How.  338,  340,  15  L.  928,  assented  to 
the  rule  applying  jurisdiction  to  the  lakes,  but  declared  that  it  did 
not  extend  to  navigable  rivers  within  the  body  of  a  State,  but  Daniel, 
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J.,  dissenting,  in  the  same  case,  pp.  808,  312, 15  L.  015,  916,  criticised 
the  rule  holding  that  the  principal  case  was  **  more  remarkable  and 
more  startling  as  an  assumption  of  Judicial  power  than  any  which 
the  Judicial  history  of  the  country  has  hitherto  disclosed."  The  rule 
Is  also  criticised  In  discussion,  obiter,  in  The  People  v.  Tyler,  7 
Mich.  240,  241,  242,  246,  274,  281. 

Navigable  water. —  State  courts  possess  a  concurrent  Jurisdiction 
with  admiralty  over  navigable  waters  within  their  borders,  p.  456. 

State  cases  have  cited  the  principal  case  upon  this  point  in  assert- 
ing Jurisdiction  over  various  matters  also  cognizable  by  the  Ad- 
miralty Courts.  They  have  asserted  this  Jurisdiction  in  suits  for 
the  enforcement  of  liens  under  State  laws  for  supplies  furnished 
to  vessels  upon  waters  within  their  bodies,  Williamson  v.  Hogan, 
46  m.  512,  The  B.  P.  Dorr  v.  Waldron,  62  lU.  229.  14  Am.  Rep.  92, 
Sinton  v.  The  R.  B.  Roberts,  46  Ind.  482,  Waggoner  v.  St  John.  10 
Heisk.  508,  509,  and  Thorsen  v.  The  J.  B.  Martin,  26  Wis.  497,  7  ' 
Am.  Rep.  94.  But  such  a  statutory  lien  cannot  operate  to  displace  a 
lien  given  by  general  maritime  law.  The  J.  P.  Tweed  v.  Richards,  9 
Ind.  528.  Mechanics'  liens  upon  vessels  built  within  the  States  are 
also  held  to  be  enforcible  in  the  State  courts.  King  v.  Greenway,  71 
N.  Y.  417.  State  courts  have  also  asserted  Jurisdiction  to  enforce 
laws  providing  for  the  collection  of  claims  against  vessels  navigating 
State  waters  exclusively,  Thompson  v.  The  JuUus  D.  Morton,  2  Ohio 
St  29,  59  Am.  Dec.  661.  and  Keating  v.  Spink,  3  Ohio  St  110,112,  62 
Am.  Dec.  219, 220.  State  courts  have  entertained  suits  for  the  enforce- 
ment of  contracts  to  transport  goods  on  their  navigable  rivers, 
Reynolds  v.  The  Favorite,  10  Minn.  248;  for  the  recovery  on  a  bill 
of  lading  for  goods  lost  in  transportation,  Home  Ins.  Co.  v.  N.  W. 
Packet  Co.,  32  Iowa,  243,  7  Am.  Rep.  190;  and  to  enforce  liens  given 
hf  State  law  against  a  vessel  for  the  loss  of  such  goods.  The 
Belfast  V.  Boon,  41  Ala.  63.  In  The  General  Buell  v.  Long,  18  Ohio 
St.  529,  a  contract  to  carry  passengers  on  the  Ohio  river  was  de- 
clared to  be  a  maritime  contract,  and  not  a  common-law  contract 
enforcible  under  the  State  water-craft  law;  but  in  Steamboat  Co. 
V.  Chace,  16  Wall.  531,  21  L.  372,  It  was  held  that  a  State  law  giving 
to  the  next  of  kin  of  a  person  killed,  as  a  result  of  a  steamboat  com- 
pany's negligence,  a  right  of  action  against  the  company  was  not 
in  conflict  with  admiralty  Jurisdiction.  Applying  this  principle  also. 
It  has  been  held  that  a  State  may  regulate  the  catching  of  fish  In  the 
great  lakes  adjacent  to  its  territory,  Dunlap  v.  The  Commonwealth, 
108  Pa.  St  613.  In  People  v.  Welch,  141  N.  Y.  274,  38  Am.  St  Rep. 
798,  36  N.  B.  330,  24  L.  R.  A.  120,  It  was  held  that  this  concurrent 
Jurisdiction  extended  to  the  punishment  of  crimes  defined  at  com- 
mon law.  Cases  of  collision  on  navigable  rivers,  however,  are  held 
to  be  within  the  exclusive  Jurisdiction  of  admiralty,  The  Hlne  v. 
Trevor,  4  Wall.  570, 18  L.  456,  reversing  17  Iowa,  354,  Walters  v.  The 
Mollle  Dozler,  24  Iowa,  197,  95  Am.  Dec.  725.  See  also  the  note  upon 
this  subject  In  62  Am.  Dec.  238,  239. 
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NaTlgable  water. —  The  common-law  rnle  that  tide  determines 
the  pnbllc  character  of  waters,  no  longer  obtains  in  this  country; 
here  the  test  Is  whether  water  is  navigable  In  fact,  pp.  466,  457. 

This  rule  has  been  frequently  dted  in  cases  Involving  the  rights  of 
owners  of  lands  bordering  upon  navigable  waters.  In  indorsing  the 
decision  in  The  Genesee  Chief,  these  cases  reject  thb  English  rule 
that  riparian  owners  of  lands  above  the  ebb  and  flow  of  the  tide 
own  to  the  thread  of  the  stream,  holding  that  if  a  stream  is  navi- 
gable In  fact,  the  title  to  the  land  under  it  Is  in  the  State  to  high- 
water  mark,  and  a  riparian  owner's  right  extends  no  farther, 
Barney  v.  Keokuk,  94  U.  S.  338,  24  L.  228,  Packer  v.  Bird,  137  U.  S. 
670,  671,  34  L.  821,  822,  11  S.  Ct  212,  St  Anthony's  Falls,  etc.,  Co. 
V.  St.  Paul  Water  Comrs.,  168  U.  S.  361,  42  L.  502,  18  S.  Ct  162, 
Scranton  v.  Wheeler,  57  Fed.  810,  811, 16  XJ.  S.  App.  152,  and  Ravens- 
wood  V.  Flemings,  22  W.  Va.  55,  63,  46  Am.  Bep.  488,  495.  The 
owner  of  an  island  in  such  a  river  owns  only  to  high-water  mark, 
and  cannot  maintain  trespass  for  taking  sand  from  the  river  below 
that  point  McManus  v.  Carmlchael,  3  Iowa,  28,  37,  52.  And  see 
dissenting  opinion.  Berry  v.  Snyder,  3  Bush  (Ky.),  287,  290,  291, 
292,  96  Am.  Dec.  282,  234,  235,  236.  Nor  can  such  a  riparian  owner 
maintain  an  action  for  the  diversion  of  water  by  the  public  for  a 
canal.  People  v.  Canal  Appraisers,  33  N.  Y.  495.  The  same  rule 
applies  in  determining  the  title  to  land  under  the  water  of  the  great 
lakes,  Illinois  Central  R.  B.  v.  IlUnois,  146  U.  S.  435,  36  L.  1036,  13 
8.  Ct  111;  or  under  great  natural  ponds  which  are  navigable  in  fact 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  5,  25  AtL  720,  18  L.  R.  A. 
682.  The  fact  that  the  rule  is  not  uniform  throughout  the  States  is 
recognized  in  Shlvely  v.  Bowlby,  152  XJ.  S.  34,  43,  38  L.  344,  347,  14 
S.  Ct  560,  564,  in  which,  however,  the  Supreme  Court  approves  it 
In  Kenyon  v.  Knlpe,  46  Fed.  313,  it  was  held  that  questions  as  to 
riparian  owners'  rights  were  to  be  resolved  according  to  State 
laws;  that  no  Federal  question  could  be  Involved  therein.  In  Oregon 
and  Wisconsin  it  has  been  held  that  riparian  proprietors  own  to  the 
center  of  streams  large  enough  to  float  logs  and  small  boats,  Shaw 
▼.  Oswego,  etc.,  Co.,  10  Or. 377, 45  Am.  Bep.  151,  and  Willow,  etc..  Club 
▼.  Wade,  100  Wis.  98,  76  N.  W.  275,  42  L.  B.  A.  317,  although  in  the 
latter  case  the  public  was  declared  to  have  an  easement  for  the  pur- 
pose of  taking  flsh.  A  West  Ylrglnia  case  has  held  that  riparian 
owners'  rights  extend  to  low-water  mark,  Barre  v.  Fleming,  29  W. 
Va.  320,  321,  323,  1  S.  B.  736,  737.  Grants  of  public  lands  bordering 
upon  navigable  waters  convey  title  only  to  high-water  mark,  Ballroad 
Co.  V.  Schurmelt  7  Wall.  288,  19  L.  78,  and  St.  Louis,  etc..  By.  v. 
Ramsey,  53  Ark.  319,  321,  22  Am.  St  Bep.  197, 199,  13  S.  W.  932,  8  L. 
R.  A.  561,  and  n.  The  Supreme  Court  in  The  Daniel  Ball,  10  Wall. 
563,  19  L.  1001,  cites  the  principal  case  upon  this  point  in  holding 
that  the  power  of  Congress  over  commerce  and  navigation  is  not 
limited  to  tide  waters. 
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The  rule  is  cited  approvingly  In  discussion,  obiter,  in  the  fol- 
lowing:  Stewart  v.  Potomac  Ferry  CJo.,  5  Hughes,  382,  12  Fed.  304. 
Commonwealth  v.  Vincent,  108  Mass.  447,  and  in  dissenting  opinions 
In  Western  Union  TeL  Co.  v.  Williams,  86  Va.  719.  11  S.  B.  113,  8 
L.  R.  A.  437,  and  n.,  and  Wallace  v.  Driver,  61  Ark.  439,  83  S.  W.  644, 
31  L.  B.  A.  320.  The  following  valuable  notes  collect  other  author- 
ities upon  this  subject,  10  Am.  Dec.  387,  19  Am.  St  Rep.  227,  228, 
229,  53  Am.  St  Rep.  292. 

Legislative  construction  of  a  Constitution,  while  not  binding  on 
the  judicial  department  of  government,  is  always  entitled  to  high 
respect,  p.  468. 

Cited  and  approved  in  Lafayette,  etc,  R.  R.  v.  Geiger,  34  Ind.  203, 
construing  term  "incorporated  company"  as  used  in  State  Con- 
stitution; Dow  V.  Northern  R.  R.,  67  N.  H.  46,  36  AtL  533,  construing 
constitutional  clause  vesting  legislative  power  in  senate  and  house 
of  representatives;  Fall  v.  Hazehrigg,  45  Ind.  585,  15  Am.  Rep.  282, 
construing  section  of  statute  of  frauds  relating  to  agreements  to  sell 
land. 

Admiralty.—  In  general,  parties  are  not  entitled  to  Jury  trials  in 
admiralty,  but  this  right  was  secured  by  the  act  of  1845,  in  the  cases 
therein  enumerated,  p.  459. 

Cited  and  approved  in  Gillet  v.  Pierce,  1  Brown,  555,  F.  C.  5,437, 
granting  motion  to  strike  out  demand  for  Jury  trial  where  pleadings 
did  not  bring  party  within  provisions  of  act  allowing  such  trial; 
The  City  of  Toledo,  73  Fed.  222,  225,  but  holding  that  verdict  so 
provided  for  was  merely  advisory,  and  that  act  did  not  change 
general  admiralty  practice. 

Admiralty  Jurisdiction  in  the  United  States  is  not  as  limited  as 
it  was  in  England  at  the  time  of  the  adoption  of  the  Federal  Con- 
stitution; it  extends  to  all  maritime  services  and  contracts  and  to 
torts  in  navigable  waters,  pp.  458,  459. 

A  number  of  citing  cases  have  variously  applied  this  holding.  Un- 
der our  practice  admiralty  may  enforce  liens  for  repairs  made  in  a 
home  port  The  Glide,  167  U.  S.  614,  42  L.  299,  17  S.  Ct  933,  and  In 
re  Kirkland,  14  Fed.  Cas.  677;  and  contracts  for  building  ships,  The 
Richard  Busteed,  1  Sprague,  446,  F.  C.  11,764.  Contracts  of  marine 
insurance  are  also  cognizable  in  admiralty.  Insurance  Co.  v.  Dun- 
ham, 11  WaU.  24,  26,  20  L.  97,  98,  and  Gloucester  Ins.  Co.  v.  Younger, 
2  Curt.  333,  334,  F.  C.  5,487.  Suits  for  general  average  may  also 
be  maintained  In  the  same  court  The  Congress,  1  Biss.  44,  F.  C. 
3,099;  and  liens  for  wharfage  enforced,  Bx  parte  Easton,  95 
U.  S.  72,  24  L.  374.  Admiralty  also  has  Jurisdiction  to  proceed  to  a 
decree  by  seizure  of  goods  or  credits,  irrespective  of  the  residence  of 
the  owner,  and  whether  he  appears  or  not  Atkins  v.  Disintegrating 
Co.,  18  Wall.  304,  21  L.  845,  and  The  Louisville  Underwriters,  134  U. 
S.  493,  33  L.  994,  10  S.  Ct  589.    And  an  Admiralty  Court  may  secure 
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the  T&lne  of  a  dissenting  owner's  Interest  In  case  of  a  disagreement 
as  to  the  employment  of  a  vessel,  Tunno  t.  Betslna,  24  Fed.  Gas. 
316w  The  principal  case  Is  also  cited  upon  this  point  by  way  of 
analogy  In  In  re  Jackson,  14  Blatchf.  251,  F.  O.  7,124,  holding  that 
Congress  may  prohibit  the  sending  In  the  malls  of  matter  which 
conld  be  sent  at  the  time  the  Constitution  was  adopted. 

Stare  decisis. —  A  court  is  bound  to  follow  Its  previous  decisions 
laying  down  rules  by  which  rights  of  property  have  been  determined; 
but  decisions  not  affecting  property  rights  may  be  disregarded,  pp. 
458,459. 

Cited  and  followed  in  Pollock  y.  Farmers'  L.  &  T.  Co.,  157  U.  S. 
575,  39  Im,  817,  15  S.  Ct  687,  disregarding  prior  decisions  implying 
that  tax  on  rents  or  Income  of  real  estate  is  not  direct  tax;  Oroff  v. 
Bamsey,  19  Minn.  58,  following  decision  holding  actual  possession 
of  another  than  vendor  is  sufficient  to  put  vendee  on  inquiry  as  to 
such  person's  title.  Cited  also  incidentally  In  Capen  v.  Barrows,  1 
Gray,  380. 

Ships  and  shipping. —  It  is  the  duty  of  a  steamboat  traversing 
waters  where  sailing  vessels  are  often  met  with,  to  have  a  constant 
and  trustworthy  lookout  besides  the  helmsman;  and  where  a  col- 
lision occurs  with  a  sailing  vessel  and  it  appears  that  there  was  no 
such  lookout,  or  that  he  was  not  stationed  In  the  proper  place,  or  not 
actually  and  vigilantly  employed  in  his  duty,  the  steamer  is  to  be 
deemed  prima  facie  liable,  p.  463. 

This  rule,  for  which  the  principal  case  is  also  a  leading  authority, 
has  been  widely  followed  by  citing  cases.  Thus  it  has  been  held  that 
the  man  at  the  wheel  is  not  a  sufficient  lookout.  The  Northern  In- 
diana, 3  Blatchf.  105,  F.  C.  10,  320,  and  The  Leiand,  19  Fed.  776.  Nor 
is  a  pilot  a  proper  lookout,  McGrew  v.  The  Melnotte,  1  Bond,  459, 
P.  C.  a812,  The  Morning  Star,  4  Biss.  67,  F.  C.  9.817,  Haney  v.  The 
Louisiana,  11  Fed.  Cas.  424,  425,  and  Reid  v.  The  New  Haven,  20 
Fed.  Gas.  448,  449.  The  person  employed  as  a  lookout  must  devote 
his  entire  attention  to  that  duty,  and  as  it  is  the  duty  of  the  captain 
to  supervise  the  handling  of  his  vessel  he  can  in  no  case  act  as  look- 
out. The  New  York  v.  Rea,  18  How.  225,  15  L.  361,  The  Ant,  10  Fed. 
297,  The  Excelsior,  12  Fed.  200,  The  Geo.  W.  Childs,  67  Fed.  271,  and 
The  City  of  Augusta,  80  Fed.  299.  For  the  same  reason  the  mate 
or  officer  of  the  deck,  being  temporarily  m  command  of  the  vessel, 
cannot  perform  this  duty.  The  Ottawa,  3  Wall.  273,  18  L.  167,  The 
Ancon,  6  Sawy.  123,  F.  C.  348,  Ward  v.  The  Ogdensburgh,  5  McLean, 
635,  638,  Newb.  161,  154,  F.  C.  17,158,  and  The  Nabob,  1  Brown,  120, 
123,  P.  C.  10,002.  This  rule  applies  as  well  to  ferry-boats  as  to  other 
steamers,  Amoskeag  Mfg.  Co.  v.  The  John  Adams,  1  Cliff.  410,  P.  0. 
338,  and  The  Manhasset,  34  Fed.  418. 

Proof  of  negligence  on  the  part  of  the  lookout  will  render  a 
steamer  prima  facie  liable  for  collision  with  a  sailing  vessel.  Pope  v. 
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The  B.  B.  Forbes,  1  Cliff.  347,  F.  0. 11,275,  and  The  Livingstone,  87  Fed. 
777.  And  doubt  as  to  the  performance  of  the  lookout's  duties  should 
always  be  resolved  against  the  steamer,  The  Ariadne,  13  Wall.  479, 
20  L.  543.  A  steamer  not  having  the  proper  lookout  cannot  com- 
plain because  the  vessel  injured  did  not  exercise  unusual  caution. 
The  Magnolia,  16  Fed.  Gas.  482.  A  river  steamer  which  collided 
with  a  drawbridge  during  a  fog,  thus  injuring  a  passenger,  was  held 
bound  to  show  that  the  want  of  a  lookout  did  not  contribute  to  the 
accident.  The  St  Nicholas,  49  Fed.  679.  But  where  it  is  shown 
that  the  lack  of  a  lookout,  or  the  incompetency  of  the  man  perform* 
ing  that  duty,  did  not  contribute  to  the  accident,  the  steamer  is  not 
liable,  Chapin  v.  Brainard,  5  Fed.  Gas.  464,  and  Ghapin  v.  The  Hattie 
Boss,  5  Fed.  Gas.  465.  And  where  a  tug  is  insufficiently  manned  and 
the  master  is  accustomed  to  act  as  lookout,  it  is  exempted  from 
liability  upon  showing  that  such  a  lookout  was  sufficient.  The  Young 
America,  1  Brown,  552,  F.  G.  18,179.  In  Union  S.  S.  Co.  v.  Notting- 
hams,  17  Gratt.  121,  91  Am.  Dec.  380,  it  was  held  that  where  a  col- 
lision occurs  on  a  dark  and  foggy  night,  the  presumption  is  that 
the  steamer  had  a  proper  lookout,  and  in  order  to  render  her  liable 
the  contrary  must  be  proven.  In  Beavers  v.  The  North  America,  3 
Fed.  Gas.  12,  where  the  collision  was  between  two  steamers,  neither 
of  which  had  a  proper  lookout,  the  loss  was  apportioned.  A  valuable 
note  in  75  Am.  Dec.  605,  discusses  the  general  subject,  and  collects 
other  authorities. 

Ships  and  shipping. —  The  fact  that  the  master  of  a  sailing  vessel 
gave  an  erroneous  order  during  the  excitement  when  a  collision  was 
imminent  will  not  excuse  a  steamship  which  was  at  fault  in  placing 
the  sailing  vessel  in  a  perilous  position,  p.  463. 

The  principal  case  has  frequently  been  cited  as  authority  for  ex- 
cusing the  act  of  a  sailing  vessel  in  changing  her  course  to  avert 
an  impending  collision  with  a  steamer,  although,  in  fact  such  act 
increased  the  danger.  The  Grace  Glrdler,  7  Wall.  201,  19  L.  116, 
The  Northern  Indiana,  3  Blatchf.  101,  110,  F.  G.  10,320,  Haney  v. 
The  Louisiana,  Taney,  610,  F.  G.  6,021,  The  Golden  Grove,  13  Fed. 
688,  The  City  of  New  York,  15  Fed.  629,  and  Beed  v.  The  New 
Haven,  20  Fed.  Gas.  450.  Change  of  course  after  misunderstanding 
steamer's  whistle  signals,  carelessly  given,  will  not  render  a  sailing 
vessel  liable  for  a  collision  with  the  steamer,  Tbo  Nereus,  23  Fed. 
458.  Circumstances  may  require  that  the  degree  of  Judgment  and 
skill  required  in  handling  a  vessel  be  not  weighed  with  nicety. 
Thus  where  a  vessel  was  drifting  helplessly  and  a  tug,  exercising 
due  care  in  an  effort  to  save  her,  collided  with  and  sank  her,  the 
owners  of  the  tug  were  not  held  liable,  Gilman  v.  The  Tyler,  3 
Woods,  115,  F.  C.  5,446.  The  owner  of  a  steamer  libelling  a  sailing 
vessel  must  not  only  show  fault  in  her  but  due  diligence  in  himself, 
The  Fashion  v.  Wards,  6  McLean,  157,  Newb.  15,  F.  C.  17,154.  See 
also  The  Morton,  1  Brown,  141,  F.  C.  9,864,  where  the  principal  case 
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la  cited  approyingly  npon  this  point,  but  without  particular  applica* 
tion  of  the  rule. 

ShiiMi  and  shipping. —  A  steamer,  having  command  of  her  own 
course  and  speed,  la  bound  to  pass  an  approaching  sailing  vessel  at 
such  a  distance  as  to  avoid  all  danger;  if  the  water  is  narrow,  her 
speed  should  be  checked  so  as  to  accomplish  the  same  purpose, 
p.  463. 

A  number  of  cases  have  cited  The  Genesee  Ohlef  upon  this  point 
The  established  rule  that  when  a  steamer  and  a  sailing  vessel  are 
approaching  each  other  the  latter  must  hold  her  course  and  the 
former  must  use  every  effort  to  avoid  a  collision  has  been  applied 
in  the  following:  New  Tork,  etc.,  S.  S.  Oo.  v.  Rumball,  21  How.  385, 
16  li.  149,  Baker  v.  The  City  of  New  York,  1  Cliff.  82,  84,  F.  C.  765, 
and  Wakefield  v.  The  Governor,  1  Cliff.  96,  F.  C.  17,049.  Direct  and 
positive  evidence  that  a  sailing  vessel  kept  on  her  course  until  col- 
lision seemed  inevitable  cannot  be  controlled  by  the  fact  that  the 
shape  of  the  wound  on  the  steamer  tended  to  show  that  she  had  not 
done  80,  The  Fairbanks,  9  WalL  422, 19  L.  709.  The  duty  of  a  sailing 
vessel  to  keep  on  her  course  is  not  imperative  if  a  change  of  course 
seems  necessary  in  order  to  avoid  an  impending  collision,  Waldorf 
V.  The  New  York,  1  Flipp.  66,  F.  0.  17,057. 

What  is  proper  care  on  the  part  of  a  steamer  is  to  be  determined 
from  all  the  circumstances;  accordingly  in  Kelsey  v.  Barney,  12 
N.  Y.  431,  it  was  held  that  a  steamer  negligently  colliding  with  a 
vessel  grounded,  was  not  liable  if  the  latter  was  also  guilty  of 
gross  negligence  in  running  aground.  The  duty  to  check  speed  to 
avoid  collision  is  not  required  of  a  sailing  vessel,  The  Northern 
Indiana,  3  Blatchf.  99,  F.  C.  10,320.  A  steamer  passing  through  a 
fleet  of  small  boats  is  bound  to  check  her  speed  if  the  water  is 
narrow.  The  Fashion  v.  Wards,  6  McLean,  176,  Newb.  32,  F.  C. 
17,154.  And  this  is  especially  true  where  the  steamer  is  rounding  a 
large  vessel  at  anchor  which  would  hide  smaller  boats  from  view, 
Judd,  etc..  Oil  Co.  v.  The  Java,  1  Holmes,  19,  F.  C.  7,559.  A  vessel 
going  at  twice  the  proper  rate  of  speed  in  such  a  case  cannot  defend 
on  the  ground  that  the  collision  could  not  have  been  prevented. 
Railroad  Co.  v.  Transportation  Co.,  32  Ohio  St  144.  The  fact  that  a 
steamer's  compasses  were  defective  will  not  exempt  her  from  lia- 
bility for  a  collision  if  at  the  time  she  was  running  at  undue  speed, 
Richelieu  v.  Boston  Marine  Ins.  Co.,  26  Fed.  602.  A  steamer  col- 
liding with  a  vessel  at  anchor  is  prima  facie  liable,  although  the 
latter  was  anchored  in  the  usual  track  of  such  steamer,  The  J.  W. 
Everman,  2  Hughes,  22,  F.  C.  7,591.  A  propeller  towing  barges  is 
not  deemed  to  be  a  sailing  vessel,  but  is  bound  by  steamer  rules,  and 
must  port  her  helm  upon  approaching  another  steamer.  New  York 
Transp.  Co.  v.  Philadelphia  Steam  Nav.  Co.,  22  How.  472,  16  L.  399. 
The  ruling  of  the  principal  case  was  cited  approvingly,  but  without 
particular  application,  in  The  Servia,  149  XJ.  S.  155,  37  L.  686,  13  S. 
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Ot  821,  and  in  dissenting  opinion,  Haney  v.  Baltimore,  etc.,  Packet 
Co.,  23  How.  295, 16  L.  564. 

Miscellaneous. —  Cited  in  Penny  wit  y.  Baton,  15  Wall.  384.  21  L. 
114,  on  point  that  proceedings  against  a  person  instituted  by  attach- 
ment are  not  proceedings  in  admiralty;  Hill  y.  The  Golden  Gate,  12 
Fed.  Cas.  163,  on  point  that  admiralty  sale  alone  can  pass  title  to 
a  vessel  discharged  of  liens;  The  Mulhouse,  17  Fed.  Cas.  968,  on 
point  that  if  one  set  of  salvors  saves  life  and  another  property, 
each  is  to  be  compensated  out  of  property  saved  according  to  his 
respective  services;  Keteltas  v.  Myers,  19  N.  Y.  232,  also  cites  the 
principal  case,  but  apparently  erroneously. 

12  How.  466-472,  13  L.  1068,  FRBTZ  v.  BULL. 

Admiralty  Jurisdiction  of  Fwieral  courts  extends  to  cases  of  col- 
lision upon  navigable  rivers  above  the  ebb  and  flow  of  the  tide, 
p.  468. 

Cited  and  rule  reafilrmed  in  Jackson  v.  The  Steamboat  Magnolia, 
20  How.  299,  15  L.  911,  The  Hine  v.  Trevor,  4  Wall.  565,  18  L.  454, 
Bads  V.  The  H.  D.  Bacon,  Newb.  276,  F.  C.  4,232,  and  Simpson  v. 
The  Ceres,  22  Fed.  Cas.  173.  Cited  also  in  the  following,  applying 
the  general  principle:  In  re  Gamett,  141  XJ.  S.  15,  35  L.  634,  11  S.  Ct. 
843,  holding  law  of  limited  liability  in  force  upon  navigable  rivers, 
and  applicable  to  enrolled  and  licensed  vessels  plying  on  such  river; 
The  Steamboat  Cheeseman  v.  Two  Ferry-Boats,  2  Bond.  368,  F.  C. 
2,633,  entertaining  suit  for  salvage  service  rendered  on  navigable 
river;  as  also  in  Maltby  v.  Steam  Derrick  Boat,  3  Hughes,  481,  F. 
0.  9,000,  and  Western  Transportation  Co.  v.  The  Great  Western,  29 
Fed.  Cas.  784,  and  The  J.  P.  Tweed  v.  Richards,  Q  Ind.  528,  holding 
admiralty  may  enforce  contract  of  affreightment  performable  on 
navigable  river;  Holt  v.  Cummings,  102  Pa.  St  215,  48  Am.  Rep. 
200,  ruling  similarly  as  to  contract  of  employment;  Concord  Mfg.  Co. 
V.  Robertson,  66  N.  H.  5,  25  Atl.  720,  18  L.  R.  A.  682,  holding  navi- 
gable capacity  determines  whether  river  is  navigable  at  law.  Cited 
in  discussion  of  general  subject  in  The  Flora,  1  Biss.  30,  F.  C.  4.878, 
Steamboat  Belfast  v.  Boon,  41  Ala.  63,  Walters  v.  The  Mollle  Dozier, 
24  Iowa,  197,  199,  95  Am.  Dec  725,  726;  collecting  authorities, 
Reynolds  v.  The  Favorite,  10  Minn.  248. 

Criticised  in  dissenting  opinion,  Jackson  v.  The  Steamboat  Mag- 
nolia, 20  How.  340,  15  L.  928. 

Admiralty  pleading. —  All  persons  entitled,  on  the  same  state  of 
facts,  to  participate  in  the  same  relief,  may  Join  as  libellants, 
whether  the  suit  be  in  personam  or  in  rem,  p.  468. 

Cited  and  principle  followed  in  The  Propeller  Richard  Doane,  2 
Ben.  113,  F.  C.  11,765,  allowing  Joinder  of  owners  of  canal-boat  as 
libellants  in  suit  for  damages  arising  from  collision;  Burke  v.  The 
M.  P.  Rich,  1  CUff.  312,  F.  O.  2,161,  holding  assignee  of  bottomry 
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bond  may  sne  In  name  of  assignor;  The  Sarah  J.  Wild,  2  Low.  558, 
F.  0. 12,350,  and  The  Sydney,  27  Fed.  122,  asserting  power  of  under- 
writer who  has  paid  loss  to  sue  in  his  own  name;  Cohan  v.  The 
Rolling  Waye,  6  Fed.  Cas.  12,  entertaining  suit  by  assignee  of 
mechanic's  lien;  The  Emma  L.  Coyne,  8  Fed.  Cas.  675,  by  assignee 
of  claim  for  towage;  The  Grand  Republic,  10  Fed.  400,  holding  mort- 
gagee of  vessel  Injured  in  collision  may  be  party  to  libel  against 
offending  vessel.  Cited  In  discussion,  obiter.  In  The  Ferry  Steamer 
Norfolk,  2  Hughes,  127,  F.  C.  10,297. 

Admiralty  pleading. —  In  admiralty  the  party  entitled  to  relief 
should  always  be  made  Ubellant,  and  the  practice  of  Instituting  a 
suit  In  the  name  of  one  person  for  the  benefit  of  another,  to  whom 
the  right  has  been  transferred,  only  obtains  In  particular  cases, 
p.  468. 

Cited  and  rule  followed  In  Mintum  v.  Alexandre,  5  Fed.  119,  hold- 
ing libel  to  recover  damages  for  Injury  to  cargo  must  aver  property 
In  cargo  which  was  subject  to  damage.  Cited  approvingly  In  dis- 
cussion, obiter,  in  The  Commander-in-Chief,  1  Wall.  53,  17  L.  612, 
holding  objection  to  non-Joinder  of  parties  must  be  taken  before 
appeaL 

Admiralty. —  The  owner  of  a  vessel  and  cargo  destroyed  in  a  col- 
lision may,  although  he  has  received  from  the  insurer  of  his  cargo, 
part  payment  of  the  loss,  maintain  a  libel  stating  It  to  be  on  behalf 
of  the  underwriter,  pp.  468,  469. 

Cited  and  rule  applied  under  similar  facts,  in  The  Potomac,  105 

U.  S.  634,  26  L.  1195,  The  Frank  G.  Fowler,  8  Fed.  364,  and  The 

Anchoria,  9  Fed.  841,  842.     Cited  and  followed  in  Chicago,  etc.,  R.  R. 

V.  Pullman  Car  Co.,  139  U.  S.  88,  35  L.  101,  11  S.  Ct.  493,  allowing 

recovery  by  Insured  after  loss  by  fire  although  insurance  paid. 

Approved,  but  held  Inapplicable,  in  Phoenix  Ins.  Co.  v.  Erie  Trans- 
portation Co.,  117  U.  S.  321,  29  L.  878,  6  S.  Ct  754,  refusing  to  allow 
recovery  by  insurance  company  where  assured  had  no  right  of 
action. 

Ships  and  shipping  —  Collision. —  If  a  steamer  is  wrongfully  in 
dangerous  proximity  to  a  flatboat  and  collides  with  it,  the  steamer 
is  in  fault  and  must  bear  the  loss,  although  the  proximate  cause  of 
the  collision  was  an  unexpected  sheer  given  to  the  Hatboat  by  an 
eddy,  pp.  470,  471. 

Cited  and  rule  applied  in  The  Fred.  W.  Chase,  81  Fed.  95,  but 
Aoldlng  if  sailing  vessel  is  In  fault  to  any  degree  loss  must  be 
divided;  Parrott  v.  Knickerbocker,  etc..  Ice  Co.,  46  N.  Y.  368,  holding 
sailing  vessel  not  bound  to  anchor  during  calm,  and  steamer  is 
bound  to  avoid  colliding  with  such  vessel. 

Miscellaneous. —  Cited  in  The  Congress,  1  Blss.  44,  F.  C.  3,099,  on 
pomt  that  District  Courts  are  vested  with  admiralty  Jurisdiction; 
HIU  V.  Golden  Gate,  12  Fed.  Cas.  165,  on  point  that  lien  for  repairs 
given  by  municipal  law  may  be  enforced  In  admiralty. 
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12  How.  472-508,  18  L.  1071,  GAINES  v.  RELF  AND  CHEW. 

Declarations  by  the  claimant  to  any  right  or  estate  which  after- 
wards comes  to  the  parties  on  the  record  by  descent  or  purchase, 
affecting  adversely  the  estate  acquired,  are  admissible  In  evidence 
against  the  party  to  the  record  who  claims  the  estate,  p.  531. 

Cited  and  rule  followed  In  Edgar  y.  Richardson,  33  Ohio  St  594, 
81  Am.  Rep.  576,  holding  declaration  of  wife  that  she  had  procured 
divorce  from  husband,  Is  evidence  against  person  claiming  under 
grant  from  her,  after  husband  remarried  relying  on  such  declaration; 
Lehman  v.  La  Forge,  42  Fed.  494,  holding  declarations  of  defend- 
ant that  judgment  was  fraudulently  obtained  are  admissible  as 
evidence  In  suit  to  set  It  aside. 

Confession  of  bigamy  Is  Incompetent  of  Itself  to  establish  the  fact 
that  a  marriage  was  void,  p.  534. 

Cited  and  rule  followed  In  Le  Brun  v.  Le  Brun,  55  Md.  503,  506, 
holding  bigamy  must  be  proven  by  direct  and  conclusive  proof  in 
order  to  annul  de  facto  marriage.  And  see  note  In  22  Am.  Dec.  162. 
Cited  approvingly  In  Jones  v.  Jones,  48  Md.  402,  30  Am.  Rep.  470,  dis- 
cussing subject  of  presumption  of  marriage  from  general  repute  and 
habit 

Evidence. —  The  certificate  of  a  priest,  given  sixteen  years  after 
an  alleged  marriage,  that  he  had  performed  the  ceremony,  is  not 
admissible  as  evidence,  p.  535. 

Cited  approvingly  In  State  v.  Behrman,  114  N.  C.  805,  19  S.  E.  223, 
26  L.  R.  A.  467,  and  n.,  but  holding  that  while  certificate  of  clergy- 
man Is  not  admissible  as  record  evidence  it  may  be  competent  as 
part  of  res  gestse  to  support  testimony  of  prosecuting  witness  in 
trial  for  adultery.    See  also  note,  30  Am.  Dec.  335. 

Cited  in  discussion,  obiter.  In  Reid  v.  Reld,  73  CaL  210,  14  Pac 
783,  discussing  admissibility  of  transcripts  of  testimony. 

ETldence. —  A  letter  from  a  husband  to  a  third  person  is  evidence, 
inter  alios,  of  the  state  of  his  feelings  towards  his  wife,  and  also  of 
his  presence  at  the  place  where  It  purports  to  have  been  written,  at 
the  time  of  Its  date,  p.  534. 

Cited  and  principle  applied  in  Mutual  Life  Ins.  Co.  v.  Hlllmon,  145 
U.  S.  297,  36  L.  711,  12  S.  Ct  913,  holding  letter  from  husband  to 
family  of  intention  to  leave  certain  place  at  certain  time  In  company 
with  third  person  is  competent  evidence  of  such  intention.  Cited, 
arguendo,  in  Whalen  v.  State,  12  Ohio  C.  O.  595. 

Evidence. —  A  mutilated  record  of  a  suit  brought  by  an  alleged 
wife  to  have  a  marriage  annulled  is  not  evidence  of  the  bigamy  of 
the  husband  In  another  proceeding,  p.  536. 

When  secondary  evidence  is  introduced  to  show  that  a  husband 
had  been  convicted  of  bigamy  by  an  ecclesiastical  court  under 
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Spanish  authority,  it  may  be  rebutted  by  the  Introduction  of  the 
record  of  such  prosecution  showing  an  acquittal,  if  it  comes  from 
the  proper  officers,  and  is  properly  authenticated,  p.  538. 

Feigned  rait. —  A  decree  in  a  suit  which  is  proved  not  to  have 
been  a  real  controversy  is  not  admissible  as  evidence  inter  alios,  pp. 
637,  53& 

Cited  and  followed  in  Kelly  v.  Town  of  Milan,  21  Fed.  868, 
mUng  similarly  as  to  decree  entered  by  consent  of  parties^  also  in 
Myers  v.  Miller,  55  Mo.  App.  345,  holding  Judgment  may  be  im- 
peached collaterally  for  fraud.  Cited  approvingly,  but  without 
particular  application,  in  Mason  v.  Messenger,  17  Iowa,  275. 

Dopositions  taken  in  one  cause  may  be  used  in  another  trial  be- 
tween the  same  parties,  involving  the  same  issues,  if  the  witnesses 
are  dead  or  absent,  p.  576,  per  Wayne,  J.,  dissenting. 

Cited  and  rule  followed  in  In  re  Brockway,  12  Fed.  70,  holding 
evidence  of  witness  taken  at  hearing  of  first  petition  in  bankruptcy 
admissible  at  hearing  of  second,  witness  having  since  died. 

Bigamy  renders  a  marriage  void,  and  a  decree  of  nullity  is  un< 
necessary  in  order  to  enable  the  party  imposed  upon  to  marry  again, 
p.  594,  per  Wayne,  J.,  dissenting. 

Cited  and  rule  followed  in  Dare  v.  Dare,  52  N.  J.  Bq.  197,  27  AtL 
665,  refusing  to  annul  marriage  on  ground  that  defendant  had  been 
previously  married,  such  previous  marriage  having  been  void.  See 
also  valuable  note  on  this  subject  in  44  Am.  Dec  55. 

Miscellaneous. —  The  testimony  and  facts  in  the  principal  case  are 
referred  to  and  explained  in  Gaines  v.  Hennen,  24  How.  565,  571,572, 
677,  578^  590,  16  L.  774,  776,  778,  783.  And  see  dissenting  opinion, 
&  C,  617,  628,  631, 16  L.  792,  795,  796.  Bef erred  to  in  Gaines  v.  New 
Orleans,  6  Wall.  711, 18  L.  963,  as  not  having  been  res  Judicata  as  to 
present  claim  for  property,  and  civil  status  of  complainant;  Davis 
V.  Gaines,  104  U.  S.  406,  26  L.  764,  as  one  of  a  line  of  cases  involving 
same  litigation.  Cited  in  Gaines  v.  Hennen,  24  How.  601,  16  L.  786, 
on  point  that  presumptions  are  to  be  taken  in  favor  of  testamentary 
recognition  of  child  as  legitimate;  Bruner  v.  Brlggs,  39  Ohio  St  480, 
on  point  that  marriage  may  be  proved  by  reputation  and  conduct  of 
parties.  Cited  erroneously  in  State  v.  Jacksonville,  etc.,  B.  B.,  15 
Fla.  258,  and  Blessing  v.  City  of  Galveston,  42  Tex.  654.  Cited 
also  in  note,  20  Am.  Dec.  620,  on  point  that  person  testifying  as  to 
reputation  of  a  party  must  be  from  same  neighborhood  and  must 
speak  from  personal  knowledge.  And  see  note,  91  Am.  Dec.  529,  on 
subject  of  hearsay  evidence. 
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18  How.  1-4,  14  L.  25,  UNITED  STATES  v.  HUGHES. 

Spanish  grants. —  Possession  witli  definite  and  fixed  boundaries 
nnder  ofilcial  survey,  was  necessary  for  a  complete  title  from 
Spanish  authority,  such  as  would  be  confirmed  under  act  of  1824, 
pp.  2-3. 

Cited  with  approval  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642» 
047,  holding  that  title  based  on  Spanish  grant  requiring  survey 
would  not,  in  absence  of  survey,  be  confirmed. 

Spanish  grants. —  Where  no  possession  is  ever  taken  under  an 
lmi>erfect  grant  and  the  Spanish  governor's  regulations  have  not 
been  complied  with,  and  no  claim  is  asserted  for  forty  years,  the 
claim  will  be  presumed  to  have  been  abandoned,  and  will  not  be  con- 
firmed, p.  4. 

Cited  with  approval  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649, 
holding  claim  under  Spanish  grant  abandoned  by  great  delay  in 
bringing  suit. 

13  How.  4-7.  14  L.  26,  UNITED  STATES  v.  HUGHES. 

Spanish  grants. —  Neglect  to  take  possession,  and  the  absence  of 
any  claim  under  an  incomplete  grant,  raises  a  presumption  of 
abandonment,  and  equity  will  not  uphold  the  claim,  p.  6. 

Becltals  in  deed. —  A  plaintiff  shows  no  title  by  proof  of  a  con- 
veyance to  himself  from  parties  claiming  as  heirs  of  the  original 
grantee,  where  there  is  no  evidence  that  they  are  heirs,  and  merely 
a  recital  to  that  effect  in  the  conveyance,  p.  7. 

No  citations. 

13  How.  7-0,  14  L.  27,  UNITED  STATES  v.  HUGHES. 

Spanish  g^rants. —  The  cases  of  United  States  v.  Hughes,  18  How* 
1-4,  14  L.  25,  and  United  States  v.  Hughes,  13  How.  4-7,  14  L.  26» 
are  reaffirmed,  p.  8. 

No  citations. 

V 

13  How.  9-10,  14  L.  28,  UNITED  STATES  V.  PILLEBIN. 

French  grants  made  after  the  cession  of  Louisiana  to  Spain  are 
void,  unless  confirmed  by  Spain,  before  cession  to  United  States* 
p.  10. 
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Cited  with  approyal  in  Bslava  v.  Boiling,  22  Ala.  738,  holding 
8paxLi8h  grant  after  treaty  of  St  Ildefonso,  though  while  Spain 
stiU  in  possession,  void. 

French,  grants  made  after  cession  of  Louisiana  to  Spain,  and 
perfected  by  continued  possession,  raising  a  presumption  of  con- 
firmation by  Spain,  present  a  complete  title,  not  subject  to  the  acts 
of  1824  and  1844,  which  provide  only  for  confirmation  of  imperfect 
titles,  p.  10. 

Cited  and  followed  in  United  States  v.  Boselius,  15  How.  37,  14 
L.  590,  holding  District  Court  had  no  Jurisdiction  under  acts  of  1824 
and  ld44  over  perfect  title  by  French  Judicial  sale  in  1760;  Smyth  v. 
New  Orleans  Canal,  etc.,  Co.,  93  Fed.  915,  to  the  same  effect 

13  How.  11-12.  14  L.  29,  CBAWFOBD  v.  POINTS. 

Bankruptcy. —  An  appeal  does  not  lie  to  Supreme  Court  from  a 
District  Court  in  bankruptcy,  p.  11. 

Api>eal  and  error. —  A  decree  setting  aside  bankrupt's  settle- 
ment as  fraudulent  and  ordering  an  accounting,  unless  a  certain 
price  is  paid  for  the  lands,  is  not  a  final  judgment  and  not  ap- 
pealable, pp.  11-12. 

Cited  and  applied  in  Humiston  t.  Stainthorp,  2  Wall.  110,  17  L. 
906,  holding  decree  granting  a  patentee  an  injunction  and  ordering 
an  accounting  not  a  final  judgment;  Grant  v.  Phoenix  Ins. 
Co.,  106  U.  S.  431,  27  L.  238,  1  S.  Ct  416,  holding  a  decree  in  a  fore- 
closure suit  referring  case  to  master  to  find  amount  due  com- 
plainant not  final  and  non-appealable;  Lockwood  y.  Wickes,  75 
Fed.  119,  36  U.  S.  App.  321,  holding  decree  awarding  patentee  in- 
junction, and  ordering  reference  to  ascertain  profits,  not  appeal- 
able. 

13  How.  12-18»  14  L.  30,  DABBINGTON  v.  BANK  OF  ALABAMA. 
Appeal  to  Supreme  Goort  will  not  be  dismissed  because  the 
State  Supreme  Court  in  disregard  of  local  practice,  considered  the 
cause  without  an  assignment  of  errors,  p.  14. 

BUls  of  credit —  Notes  issued  on  the  credit  of  a  bank  whose  only 
stockholder  is  the  State,  and  whose  president  and  directors  are  by 
its  charter  elected  by  the  legislature,  and  are  i>er8onally  liable  for 
any  excess  of  indebtedness,  are  not  bills  of  credit,  though  their  pay- 
ment is  guaranteed  by  the  State,  pp.  16-17. 

Cited  with  approval  in  Curran  y.  Arkansas,  15  How.  309,  14  L. 
706^  holding  creditor  of  insoWent  bank,  whose  only  stockholder  was 
the  State,  could  not  be  deprived  of  his  right  to  pursue  its  assets  by 
special  acts;  Poindexter  v.  Greenhow,  114  U.  S.  284,  29  L.  190,  5 
8.  Ot  911,  holding  Virginia  State  coupons,  negotiable  and  receiv- 
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able  In  payment  of  taxes,  not  bills  of  credit,  because  not  intended 
for  circulation;  Southern  Ry.  Oo.  v.  North  Car.  Ry.  Ry.  CJo.,  81  Fed. 
600,  holding  contract  within  its  charter  powers  made  by  corpora- 
tion, in  which  State  was  stockholder  bound  State  equally  with 
other  stockholders;  in  note  25  Am.  Dec.  79,  on  point  that  note  of 
State  bank  is  not  a  bill  of  credit  Cited  in  dissenting  opinion,  Veazie 
Bank  t.  Fenno,  8  Wall.  553,  19  L.  489,  on  point  holding  that  tax  on 
State  bank  notes  is  constitutional. 

Distinguished  in  Lowry  v.  Thompson,  25  S.  0.  426,  holding  action 
against  State  sinking  fund  commissioners  for  i>ossession  of  deed 
to  land  sold  to  State  and  surreptitiously  taken  without  payment  of 
purchase  money,  not  maintainable  as  suit  against  State. 

Bills  of  credit. —  A  bill  of  credit,  under  the  Constitution,  emanates 
from  the  sovereignty  of  the  State,  and  rests  for  its  currency  on  the 
faith  of  the  State;  on  such  bill  the  State  cannot  be  sued,  nor  any 
fund  subjected  to  Judicial  process,  p.  17. 

Cited  with  approval  in  Philadelphia,  etc.,  R.  R.  v.  Morri- 
son, 19  Fed.  Cas.  488,  holding  treasury  notes  made  legal 
tender,  bills  of  credit  of  the  United  States;  Wesley  v.  Eells,  90  Fed. 
157,  162,  holding  South  Carolina  bond  scrip  "  bills  of  credit;"  Bragg 
V.  Tuffts,  49  Ark.  563,  6  S.  W.  162,  holding  treasury  warrants  being 
promises  of  the  State  to  bearer  in  order  of  their  number  "  bills  of 
credit;"  City  Nat  Bank  v.  Tax  Collector,  21  La.  Ann.  753,  hold- 
ing certificates  of  indebtedness  by  the  State  directing  State  treas- 
urer to  pay  in  twelve  months,  "bills  of  credit"  Cited,  arguendo, 
In  Curran  v.  Arkansas,  15  How.  318,  14  L.  712,  holding  that  State, 
being  only  stockholder  of  insolvent  bank,  could  not  withdraw  assets 
by  special  laws   impairing  creditor's  rights. 

Distinguished  in  Bailey  v.  Mihier,  1  Abb.  (U.  S.)  266,  85  Ga.  335, 
1  N.  B.  B.  108,  F.  C.  740,  holding  Confederate  treasury  notes  not 
"bills  of  credit;"  Gowen  v.  Shute,  4  Baxt  63,  holding  bill  issued 
by  State,  payable  out  of  a  fund  pledged  for  that  purpose,  not  a 
"  bill  of  credit" 

Suability  of  State. —  A  State  may  repeal  a  law  permitting  its 
citizens  to  sue  it  at  pleasure,  and  a  judgment  against  the  State 
could  not  be  enforced,  p.  17. 

Cited  with  approval  in  Swann  v.  Buck,  40  Miss.  299,  holding 
statute  repealing  law  on  allowance  and  issuance  of  warrants  for 
claims,  constitutional. 

Miscellaneous. —  Smith  v.  Judge,  17  CaL  562,  erroneous;  Schollen- 
berger  v.  Brinton,  52  Pa.  St  72,  reviewing  emission  of  bills  of  credit 
by  colonial  governments. 

13  How.  18-25,  14  L.  32,  BALLANCB  v.  FORSYTH. 

A  tax  sale  of  an  "acre  of  land  off  the  east  side,  etc.,"  is  void 
for  uncertainty,  p.  23. 
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Cited  with  approval  In  Head  y.  James,  13  Wis.  643,  collecting 
cases,  holding  tax  deed  to  **  north  and  west  part  S.  E.  ^  sec.  4,  T. 
4,  R.  12,  acres  60,"  void  for  uncertainty;  Wofford  v.  McKlnna,  23 
Tex.  45,  76  Am.  Dec  66,  holding  tax  deed  of  land  to  be  taken  out 
of  a  larger  tract  in  a  square,  commencing  at  a  comer  of  the  tract, 
void;  Blair,  etc..  Go.  v.  Scott,  44  Iowa,  148,  holding  tax  deed  for 
"15  acres  In  S.  side,  8.  E.  quarter,  etc.,"  void  for  uncertainty. 

Public  lands. —  Where  a  patent  Is  issued  on  an  official  survey 
of  land  settled  by  the  patentee,  the  court  will  not  look  behind  the 
patent  to  see  whether  it  covers  the  land  as  originally  claimed, 
p.  24. 

Tax  sales. —  Where  lots  In  a  fractional  quarter  section  are  sur- 
veyed, they  cannot  be  sold  for  taxes  under  an  assessment  on  the 
fractional  quarter  section,  p.  24. 

Tax  sales. —  One  in  possession  under  claim  of  title  acquires  no 
additional  title  by  suffering  land  to  be  sold  for  taxes  and  purchas- 
ing it  himself,  p.  24. 

Cited  with  approval  in  Lacey  v.  Davis,  4  Mich.  162,  66  Am.  Dec 
628,  holding  trespasser  or  adverse  holder  could  acquire  no  superior 
title  by  purchasing  at  tax  sale;  Hunt  v.  Bowland,  22  Iowa,  66,  hold- 
ing vendee  in  possession  could  acquire  no  superior  title  over  vendor's 
titie  by  purchasing  at  tax  sale. 

Distinguished  in  Blackwood  v.  Van  Vleit,  80  Mich.  122,  holding 
occupant  could  rely  on  titie  by  purchase  at  tax  sale,  where  duty 
to  pay  tax  had  already  become  fixed  on  the  owner  at  time  of  oc- 
cupant's possession. 

Public  lands. —  A  settier,  holding  a  patent  Issued  under  act  of 
Congress  providing  for  notice  of  claim,  surveys  and  issuance  of 
patents  to  settiers,  can  recover  in  ejectment  against  holder  of  an 
earlier  patent,  reserving  claimant's  rights  under  acts  mentioned, 
pp.  24-25. 

Cited  with  approval  in  Larriviere  v.  Madegan,  1  Dill.  468,  F.  O. 
8,096,  holding  location  of  land  with  script  gives  better  titie  than  a 
pre-emption  entry;  Wilson  v.  Wall.  84  Ala.  305,  holding  children 
under  patent  to  a  Choctaw  and  heirs,  could  not  maintain  eject- 
ment, legal  titie  being  in  their  father  as  trustee.  Cited  in  dis- 
senting opinion  in  Bryan  v.  Forsyth,  19  How.  841,  16  L.  677,  ma- 
jority holding  that  patent  reserving  settier's  rights  gave  patentee 
sufficient  titie  to  allow  plea  of  statute  of  limitations. 

Miscellaneous. —  Palmer  v.  Bollng,  8  Cal.  387,  holding  where  land 
is  claimed  under  a  Mexican  grant  and  is  segregated  by  survey 
under  confirmation  decree,  it  becomes  immediately  assessable;  Bal- 
lance  v.  Forsyth,  24  How.  184,  16  L.  733,  refusing  to  enforce  execu- 
tion of  judgment  in  main  case;  Johnson  v.  St  Louis,  etc..  By.,  141 
U.  S.  610,  35  L.  877,  12  8.  Ct  126,  distinguishing  Ballance  v.  For- 


m. 
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syth,  24  How.  184,  16  L.  733,  supra;  In  S.  0.,  p.  613.  86  L.  878.  12 
S.  Gt  127.  In  dissenting  opinion,  approving  Ballance  v.  Forsyth,  24 
How.  184,  16  L.  733,  snpra. 

13  How.  25-26,  14  L.  35,  DOB  v.  BBEBB. 

Tide  lands. —  After  the  admission  of  Alabama  as  a  State,  Con- 
gress could  make  no  grant  of  lands  between  high  and  low-water 
marks,  and  title  under  a  sale  of  land  below  high-water  mark  will 
prevail  over  a  subsequent  confirmation  of  a  claim  to  the  same 
land,  p.  26. 

Cited  approvingly  and  relied  upon  in  St.  Clair  County  v.  Lov- 
ingston,  23  Wall.  68.  23  L.  63,  holding  new  States  have  sovereignty 
over  their  navigable  waters,  and  the  soil  under  them;  Shlvely  v* 
Bowlby.  152  U.  S.  28,  38  L.  342,  14  S.  Ct  558,  holding  donation 
land  claim  under  act  of  1850  of  land  In  Oregon,  below  high-water 
mark,  passed  no  title  as  against  subsequent  grant  by  State;  Gilmer 
V.  Lime  Point  18  Cal.  252,  holding  legislature  could  provide  for 
cbndemnation  proceeding  for  benefit  of  Federal  government  of  land 
to  be  used  as  a  fort;  People  v<  Morrill,  26  Cat  354,  holding  tide 
lands  exempted  from  local  statute,  providing  for  sale  of  lands  ex- 
cept those  owned  by  State  by  virtue  of  sovereignty;  in  note  16  Am. 
Rep.  527,  on  point  that  shores  of  navigable  waters  were  not  granted 
by  the  Constitution  to  the  United  States;  In  elaborate  note  In  53 
Am.  St  Rep.  292,  on  point  that  State  grant  of  tidal  lands  will  pre- 
vail over  United  States  patent 

Distinguished  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  168.  29  L. 
851,  6  S.  Ct  679,  holding  lands  bought  by  the  United  States  and 
resold  could  not  be  sold  for  State  taxes  assessed  during  ownership 
by  the  United  States.  Cited  by  analogy  and  distinguished  in  Noble 
y.  Cullom,  44  Ala.  582.  holding  that  judgments  of  Confederate  State 
courts  would  not  be  recognized  or  enforced. 

13  How.  26-40,  14  L.  36,  M'CORMICK  v.  GRAY. 

Partners  have  a  perfect  right  to  control  the  possession  of  the 
partnership  funds,  and  to  place  them  entirely  In  the  possession  of 
one  partner,  if  they  so  desire,  p.  37. 

Partnership  —  Award. —  Where  partners  submit  partnership 
differences  to  an  arbitrator,  exempting  from  the  submission  property 
assigned  to  a  trustee  to  pay  certain  of  a  partner's  claims,  the 
arbitrator  cannot  to  protect  creditors,  make  an  award  inconsistent 
with  the  assignment  or  affecting  the  property  assigned,  p.  88. 

An  award  not  in  accordance  with  the  submission  cannot  be  held 
valid  in  part  where  the  part  allowed  to  stand  Is  affected  by  the  de- 
parture from  the  submission,  p.  39. 

Appeal  and  error. —  Where  a  complainant  seeks  an  accounting 
and  claims  an  amount  in  excess  of  |2,000,  which  is  not  narrowed  by 
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a  concession  of  tbe  defendant,  reducing  the  claim  below  that  sum, 
the  Supreme  Court  has  appellate  jurisdiction,  p.  39. 

An  appeal  will  not  be  dismissed  where  a  complainant  obtains 
leave  to  amend,  after  a  decree  dismissing  the  bill  is  stricken  out,  and 
another  similar  decree  entered,  and  appealed  from,  p.  40. 

No  citations. 

13  How.  40-63,  14  L.  42,  TJNITBD  STATES  v.  FERREIBA. 

Appeal  and  error. —  An  award  by  a  district  judge  appointed  by 
€}ongre88  to  act  as  a  commissioner  on  a  claim  presented  under  the 
treaty  of  1819  with  Spain  for  injuries  suffered  by  military  opera- 
tions, under  act  of  1849,  and  reviewable  under  the  acts  of  Congress 
by  the  secretary  of  the  treasury,  is  not  the  judgment  of  a  court  but 
of  a  commissioner  and  not  appealable  to  the  Supreme  Court,  pp. 
47-49. 

The  citing  cases  affirm  and  develop  this  principle  in  various  direc- 
tions: In  re  Kaine,  14  How.  120, 14  L.  852,  in  separate  opinion  hold- 
ing that  Supreme  Court  could  not  review  by  habeas  corpus  action 
of  commissioner  refusing  habeas  corpus  to  prisoner  in  extradition 
proceedings;  Murray  v.  Hoboken,  etc.,  Co.,  18  How.  280,  15  L.  370, 
holding  issuance  of  distress  warrant  by  solicitor  of  treasury  not  a 
judicial  act,  and  act  of  1820,  providing  therefor,  constitutional;  Ex 
parte  YaUandlgham,  1  WalL  253,  17  L.  593,  refusing  certiorari  to 
review  proceedings  of  military  commission  ordered  by  a  general 
officer;  Gordon  v.  United  States,  117  17.  S.  703,  opinion  of  Taney, 
C.  J.,  holding  Congress  could  not  require  Supreme  Court  to  render 
a  judgment  which  was  not  final,  but  to  be  certified  to  secretary  of 
treasury;  In  re  Sanborn,  148  U.  S.  224,  37  L.  4B0,  13  S.  Gt.  578, 
holding  report  of  Court  of  Claims  to  secretary  of  treasury  on  facts 
and  law  of  claim  submitted  to  it  by  him  not  appealable  to  Supreme 
Court;  In  re  Pacific  Railway  Commissioner,  12  Sawy.  587,  82  Fed. 
259,  holding  provision  in  act  of  1887,  requiring  Federal  courts  to  aid 
investigations  of  commission  by  their  process,  unconstitutional;  El 
parte  Gans,  5  McCrary,  395,  17  Fed.  473,  refusing  jurisdiction  over 
proceeding  by  informer  for  certificate  determining  value  of  his  ser- 
vices for  information  of  secretary  of  treasury;  In  re  Interstate* 
Commerce  Commission,  53  Fed.  479,  holding  section  of  act  of  1887 
authorizing  courts  to  enforce  subpoenas  issued  by  interstate  com- 
merce commission  unconstitutional;  Ex  parte  Riebeling,  70  Fed.  311* 
814,  317,  holding  act  requiring  court  to  certify  value  of  informer's 
lervices  to  secretary  of  treasury  unconstitutional;  Ex  parte  Gist, 
26  Ala.  103,  holding  act  of  September  24,  1789,  authorizing  justices 
of  peace  to  arrest  and  commit  persons  charged  with  crime  not  un- 
constitutional as  conferring  "  judicial  power  "  upon  a  State  officer* 
Bx  parte  Hill,  38  Ala.  487,  in  separate  opinion,  holding  Judge  of 
State  court  has  no  jurisdiction  to  discharge  conscript  from  custody 
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of  enrolling  officer;  Burgoyne  v.  Supervlson,  5  GaL  22,  holding  legis- 
lature could  not  confer  non- judicial  powers  on  Courts  of  Sessions,  as 
to  contract  for  purchase  of  lands;  Dakota  v.  Ck>x,  6  Dak.  Ter.  505, 
holding  power  of  removal  from  office  non-judicial;  Ex  parte  Griffiths, 
118  Ind.  84, 10  Am.  St  Rep.  108,  20  N.  E.  513,  3  L.  B.  A.  3d9,  holding 
statute  imposing  on  court  ministerial  duty  of  making  syllabi,  un- 
constitutional; Hinsdale  County  v.  Mineral  County,  0  Colo.  App. 
379,  48  Pac.  679,  holding  statute  authorizing  State  engineer  to  estab- 
lish county  boundary  lines  constitutional  and  engineer's  functions 
non- judicial;  Champion  v.  Commissioners,  5  Dak.  Ter.  429,  41  N.  W. 
742,  holding  certiorari  proper  remedy  to  review  commissioners'  sub- 
mission to  voters  of  prohibition  question,  court  having  no  appellate 
jurisdiction;  State  v.  Judges,  40  La.  Ann.  602,  4  So.  484,  prohibiting 
courts  from  taking  part  in  determining  contested  election  to  legisla- 
ture or  aiding  proceedings  by  their  process;  Swift  v.  Wayne  Circuit 
Judges,  64  Mich.  486,  31  N.  W.  437,  holding  Becorders'  Courts  have 
special  jurisdiction  over  ordinance  case  reviewable  only  by  cer- 
tiorari; State  V.  Hathaway,  115  Mo.  48,  21  S.  W.  1084,  holding 
powers  of  health  board  to  examine  into  educational  and  moral 
qualifications  of  applicant,  not  judicial;  Caldwell  v.  Wilson,  121  N.  C. 
456,  28  S.  B.  557,  holding  railroad  commissioner  properly  removable 
under  local  statute  by  governor  of  State  whose  action  is  not  review- 
able; Taylor  v.  Place,  4  B.  I.  384,  holding  act  of  legislature  by  which 
it  exercised  judicial  powers,  void;  Bouldin  v.  Lockhart,  3  Baxt.  270, 
holding  powers  of  County  Court  to  count  votes  and  declare  result, 
not  Judicial  and  not  reviewable;  Summers  County  v.  Monroe  County, 
43  W.  Va.  210,  27  S.  H.  308,  holding  function  of  Circuit  Court  to 
appoint  boundary  commissioners  non- judicial,  and  its  refusal  subject 
to  review  by  mandamus  not  appeal;  State  v.  McNutt,  87  Wis.  281, 
58  N.  W.  390.  holding  power  of  county  board  to  determine  indebted- 
ness due  from  a  town,  non-judicial. 

Cited  in  elaborate  note  in  79  Am.  Dec.  474,  on  point  that  quasi- 
Judicial  powers  may  be  conferred  on  tribunals  not  courts.  Cited, 
bbiter.  in  In  re  Allen,  19  Fed.  809,  questioning  validity  of  statute 
authorizing  proof  of  election  officers'  accounts  in  Federal  courts,  and 
revision  of  court's  action  by  treasury  department.  Cited  in  dis- 
senting opinion  in  Pressley  v.  Lamb,  105  Ind.  198,  4  N.  B.  699, 
majority  holding  that  acts  of  judge  in  vacation  in  appointing  a  re- 
ceiver are  the  acts  of  the  court  whereof  he  is  judge. 

Distinguished  in  United  States  v.  Ritchie,  17  How.  534,  15  L.  238, 
holding  Supreme  Court  had  appellate  jurisdiction  over  case  decided 
by  land  commissioners  and  transferred  under  act  of  Congress  to 
District  Court  by  way  of  appeal;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  IT.  S.  481,  482,  483,  484,  38  L.  1058,  1059,  1060, 
14  S.  Ct  1134,  1135,  1136,  holding  interstate  commerce  act  authoriz- 
ing Circuit  Courts  to  use  their  process  to  aid  commission  in  its 
proceedings,  constitutional;  Kentucky,  etc.,  Co.  y.  Louisville,  etc., 
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B.  B.,  37  Fed.  614,  2  L.  B.  A.  316,  holding  act  creating  interstate 
commerce  commission  and  maldng  its  report  prima  facie  eyidence  in 
Circuit  Court  in  an  action  on  the  report,  constitutional;  Smith  t. 
Judge,  17  Cal.  562,  holding  legislature  has  power  by  special  act  to 
direct  court  to  change  the  yenue  in  a  case;  Shoultz  y.  McPheeters, 
79  Ind.  379,  holding  local  statute  conferring  Judicial  powers  to  Issue 
writs  of  habeas  corpus  on  master  commissioners,  yold.  Cited 
miscellaneously  in  Gordon  y.  United  States,  7  Wall.  193,  19  L.  35, 
discussing  refusal  of  court  in  main  case  to  determine  question  of 
interest  on  claims  under  treaty  of  1819;  Ebc  parte  Zellner,  9  WalL 
247,  19  L.  666,  holding  regulations  as  to  appellate  Jurisdiction  apply 
to  new  subjects  of  Jurisdiction  introduced  by  Congress;  Matthews 
y.  Sands,  29  Ala.  138,  holding  power  to  issue  original  attachment  in 
its  nature  Judicial  and  not  exercisable  by  clerk;  application  not  ap- 
parent in  dissenting  opinion  in  In  rd*  Deputy  Marshals,  22  Fed.  158, 
circuit  judges  holding  section  2021,  reyised  statutes,  proyiding  for 
appointment  of  special  deputy  marshals,  constitutionaL 

Supreme  Court  deriyes  its  powers  directly  from  the  Constitution 
and  Congress  cannot  enlarge  them,  pp.  49-51. 

Cited  with  approyal  in  Taylor  y.  Place,  4,  R.  I.  358,  holding  act  of 
legislature  opening  Judgments  to  allow  garnishees  to  amend,  uncon- 
stitutional; Gordon  y.  United  States,  117  U.  S.  703,  opinion  of 
Taney,  C.  J.,  holding  Congress  could  not  require  Supreme  Court  to 
render  a  Judgment  which  was  to  be  certified  to  the  secretary  of 
the  treasury  for  his  action. 

Miscellaneous. —  Cited  in  United  States  y.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas.  288,  holding  that  when  presi- 
dent has  declared  State  in  insurrection,  courts  presume  continuance 
of  condition  until  he  decides  the  contrary;  Matter  of  Meador,  1  Abb. 
(U.  S.)  333,  F.  C.  9,375,  discussing  power  of  supervisor  of  internal 
revenue  to  summon  taxpayers  to  testify  and  produce  their  books. 

13  How.  52-53,  14  L^  47,  NOTE  BY  CHIEF  JUSTICE  TANEY  TO 
UNITED  STATES  y.  FEBREIBA. 

Hon-Judlcial  power  conferred  on  Federal  Court. —  The  power 
conferred  upon  the  Federal  Circuit  Courts  by  the  act  of  1792,  to  ex- 
amine pension  claims  and  certify  their  opinions  to  the  secretary  of 
war  was  not  Judicial  and  therefore  unconstitutional,  p.  53. 

Cited  and  relied  upon  in  In  re  Sanborn,  148  U.  S.  224,  37  L.  430, 
13  S.  Ct  578,  holding  no  appeal  lies  to  Supreme  Court  from  findings 
and  decision  of  Court  of  Claims;  Burgoyne  y.  Superyisors,  5  CaL  22, 
holding  legislature  could  not  authorize  courts  to  contract  for  pur- 
chase of  lands;  Norwalk  St  By.'s  Appeal,  69  Conn.  593,  37  Atl.  1085, 
39  li.  B.  A.  799,  holding  act  authorizing  courts  to  establish  street 
railroad  regulations  on  failure  of  council  to  do  so,  unconstitutional; 
Ex  parte  Biebeling,  70  Fed.  314,  315,  quoting  entire  opinion  requiring 
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court  to  certify  yalne  of  informer's  services  to  secretary  of  treasury, 
unconstitutionaL  Cited,  obiter,  in  In  re  Allen,  19  Fed.  809,  ques- 
tioning validity  of  statute  authorizing  proof  of  election  officer's  ac- 
counts in  Federal  courts  and  revision  of  court's  action  by  treasury 
department  See  the  note  to  Habum's  Case,  2  DalL  409,  1  L.  436,  in 
Book  1. 

Distinguished  in  Interstate  Commerce  Commission  t.  Brimson, 
154  U.  S.  481,  484,  38  L.  1059,  1000,  14  S.  Ct  1135,  holding  act  au- 
thorizing Circuit  Courts  to  use  their  process  to  aid  interstate  com- 
merce commission,  constitutional. 

Congress  cannot  enlarge  the  original  jurisdiction  of  the  Supreme 
Court  which  is  confined  to  the  cases  specified  in  the  Constitution, 
p.  53. 

Cited  in  Ex*parte  Rlebelingt  70  Fed.  314,  315,  holding  act  requir- 
ing court  to  certify  to  secretary  of  treasury  value  of  informer's  ser- 
vices, unconstltutionaL  Cited  in  dissenting  opinion  in  Florida  v. 
Georgia,  17  How.  505,  15  L.  199,  majority  holding  that  In  a  boun- 
dary dispute  between  two  States  the  United  States  could,  on  infor- 
mation, l^y  attorney-general  intervene  as  a  party. 

Pensions  —  Circuit  Court. —  The  act  of  1792,  for  examination  of 
pension  claims,  was  intended  to  confer  upon  the  Circuit  Courts  ju- 
dicial functions,  and  could  not  be  construed  as  authority  to  the 
judges  to  sit  as  commissioners  out  of  court,  p.  53. 

Cited  and  applied  in  Burgoyne  v.  Supervisors,  5  Cal.  22,  holding 
legislature  could  not  confer  on  courts  power  to  contract  for  pur- 
chase of  lands. 

Distinguished  in  Interstate  Commerce  Commission  y.  Brimson, 
154  n.  S.  481,  484,  38  li.  1059,  1060,  14  S.  Ct  1135,  holding  act  au- 
thorizing Circuit  Courts  to  aid  interstate  commerce  commission  with 
their  process,  constitutlonaL 

United  States. — Money  paid  under  a  certificate  issued  by  persons 
not  authorized,  can  be  recovered  back  by  the  United  States,  p.  53. 

Miscellaneous. —  Cited  in  Robinson  v.  Schenck,  102  Ind.  319,  1  N. 
B.  705,  on  reluctance  of  courts  to  declare  statutes  unconstltutionaL 

13  How.  54-56,  14  L.  48,  BARROW  T.  HILL. 

Appeal  and  error. —  Motion  for  continuance  Is  in  discretion  of 
court,  and  its  order  thereon  cannot  be  assigned  as  error  in  Supreme 
Court  p.  56. 

Cited  and  followed  in  Texas,  etc.,  R.  R.  v.  Nelson,  50  Fed.  815,  2 
U.  S.  App.  213,  holding  discretion  in  granting  continuance  will  be 
exercised  by  Federal  courts  without  regard  to  local  practice;  Baker 
V.  Texarkana  Nat  Bk.,  74  Fed.  601,  41  U.  S.  App.  185,  refusing  to 
review  order  refusing  to  grant  Intervener  a  continuance;  Isaacs  ▼• 
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United  States,  159  U.  S.  489,  40  L.  230,  16  S.  Gt  52,  refusing  to  re- 
view order  denying  continuance  to  allow  defendant  to  obtain  a 
witness. 

Dlstingnished  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  B.  340, 
reyiewing  refusal  of  Circuit  Court  to  issue  writ  of  certiorari  on  a 
proper  petition,  refusal  being  an  abuse  of  Judicial  discretion. 

Appeal  and  error. —  Judgment  of  lower  court  affirmed,  with  10 
per  cent  interest  where  two  motions  for  a  continuance  were  made 
merely  for  delay,  and  a  writ  of  error  sued  out  from  orders  denying 
them,  p.  56b 

13  How.  57-70,  14  L.  49,  BRADFORD  v.  UNION  BANK  OF  TEN- 
NESSEE. 

Vendor  and  purchaser. —  It  is  the  duty  of  a  vendee  In  possession 
under  a  contract  of  sale  to  pay  taxes  assessed,  accruing  after  the 
purchase,  p.  64. 

Cited  with  approval  in  Thompson  v.  Noble,  108  Mich.  29,  66  N.  W. 
747,  holding,  under  contract  of  sale  of  undivided  one-half  interest, 
vendee  must  pay  one-half  the  taxes;  Watson  v.  Sawyers,  54  Miss.  66, 
holding  vendee's  equity  subject  to  taxes  paid  by  vendor  after  con- 
tract of  sale. 

Spedfle  performance. —  In  a  suit  for  specific  performance  of  a 
bond  to  make  title,  parol  proof  is  admissible  that  the  bond  did  not 
express  the  parties'  intention  and  was  given  under  a  mistake  of 
fact,  and  that  to  enforce  it  would  be  inequitable,  p.  66. 

Cited  and  relied  upon  in  Snell  v.  Insurance  Co.,  98  U.  S.  89,  25  L. 
54,  reforming  contract  insuring  one  partner's  interest  so  as  to  cover 
firm's  interest;  McRae  v.  McMinn,  17  Fla.  884,  reforming  written 
for  distribution  where  there  was  clear  mistake  in  description.  Smith 
V.  Jordan,  13  Minn.  269,  271,  97  Am.  Dec.  234,  235,  reforming  written 
contract  to  deliver  logs  which  did  not  express  parties'  intention; 
Barle  v.  Rice,  111  Mass.  21,  allowing  evidence  that  agreement  be- 
tween husband  and  wife  was  understood  not  to  be  binding  on  either; 
Bush  V.  Merriman,  87  Mich.  269,  49  N.  W.  569,  holding  parol  evidence 
admissible  to  show  that  warranty  deed  did  not  express  intention  of 
parties  by  reason  of  mistake;  Ring  v.  Ashworth,  3  Iowa,  458,  460, 
holding  court  of  equity  can  reform  contract  to  convey  land  on  parol 
evidence  and  enforce  it;  Osborne  v.  Shlngham,  1  S.  Dak.  411,  47  N. 
W,  410,  allowing  parol  evidence  of  conditions  on  which  promissory 
note  was  given;  in  elaborate  note  in  65  Am.  St.  Rep.  482,  on  point 
that  equity  will  reform  contract  to  conform  to  intent  of  parties. 

Specific  performance. —  Where  a  vendor,  in  ignorance  of  the  fact 
that  a  vendee  In  possession  under  a  title  bond  has  allowed  valid  tax 
tities  to  be  made  against  the  land  by  failing  to  pay  taxes  assessed, 
makes  a  new  title  bond  to  the  vendee's  surety  as  an  accommodation 
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to  the  latter,  the  second  bond  will  not  be  enforced  unless  reformed 
to  meet  intention  of  parties,  pp.  66-69. 

Cited  and  principle  applied  in  Moffett  Co.  t.  Rochester,  82  Fed. 
257,  enjoining  enforcement  of  bid  induced  by  mistake;  Weller  v. 
Boalson,  17  N.  J.  Eq.  18,  decreeing  conveyance  in  trust  for  heirs  of  a 
grantee  according  to  intent  of  parties  though  deed  to  grantee  con- 
tained no  words  of  inheritance;  Loss  y.  Obry,  22  N.  J.  Bq.  65,  re- 
forming solicitor's  mistake  in  deed;  Snell  t.  Insurance  Co.,  98  U.  S. 
89,  25  L.  54,  reforming  contract  insuring  one  partner's  interest  to 
cover  firm's  interest;  Ring  v.  Ash  worth,  3  Iowa,  458,  460,  reforming 
contract  to  convey  land  on  parol  evidence,  and  enforcing  it  as  re- 
formed; McRae  v.  McMinn,  17  Fla.  884,  reforming  agreement  for 
distribution,  containing  mistake  in  description;  Smith  y.  Jordan,  13 
Minn.  269,  271,  97  Am.  Dec.  234,  235,  reforming  written  contract 
to  deliver  logs  to  conform  to  parties*  intention;  in  elaborate  note,  in 
65  Am.  St  Rep.  485,  on  point  that  equity  will  reform  a  contract  and 
enforce  it  as  reformed  in  same  suit 

Distinguished  in  Baltzer  v.  Raleigh,  etc.,  R.  R.,  115  U.  S.  645,  29 
L.  509,  6  S.  Ct  222,  refusing  to  reform  contract  for  sale  of  iron  rails 
on  ground  of  mistake,  mistake  not  being  clearly  shown;  Moffett  v. 
Rochester,  91  Fed.  34,  refusing  to  rescind  contract  on  bid  because 
of  negligent  estimate  of  bidder;  Macomber  y.  Peckham,  16  R  I.  490, 
17  AtL  911,  refusing  to  receive  oral  evidence  to  reform  executory 
contract  for  sale  of  land  for  purpose  of  enforcing  reformed  con- 
tract; Fudge  V.  Payne,  86  Va.  308,  10  S.  B.  9,  reversing  decree  re- 
forming deed  for  mistake  not  clearly  shown.  Cited  erroneously  in 
In  re  Wells,  3  Bank.  Reg.  371  (95),  29  Fed.  Cas.  638,  defining  "  in- 
solvency" as  used  in  bankruptcy  act 

Cro88-bilL —  Where,  in  a  suit  for  specific  performance,  the  answer 
sets  up  the  true  contract  between  the  parties.  It  will  be  treated  as  a 
cross-bill,  and  relief  awarded  thereon  to  meet  the  equities  of  the 
case,  pp.  69-70. 

Cited  with  approval  and  followed  In  Lockwood  v.  Cleaveland,  6 
Fed.  724,  holding  that  in  an  action  against  an  Interfering  patentee 
the  defendant  may  obtain  affirmative  relief  without  a  cross-bill; 
Northern  R.  R.  v.  Ogdensburg  R.  R.,  18  Fed.  816,  sustaining  de- 
murrer to  cross-bill  to  reform  a  contract  already  before  the  court  on 
the  bill;  Book  v.  Justice  Min.  Co.,  58  Fed.  831,  granting  affirmative 
relief  upon  an  answer  as  upon  a  cross-bill;  Moran  v.  Hagerman,  64 
Fed.  504,  29  TJ.  S.  App.  71,  holding  objection  that  relief  awarded  by 
decree  upon  answer  should  have  been  prayed  for  by  cross-bill,  was 
waived;  Billlngsley  v.  Billlngsley,  37  Ala.  429,  allowing  defense  in 
action  to  reform  contract  that  plaintHTs  offer  to  do  equity  is  ln« 
sufficient  by  way  of  answer  instead  of  cross-bill;  Brown  y.  Chesa- 
peake,  etc..  Canal  Co.,  73  Md.  606,  decreeing  sale  on  prayer  of 
answer  setting  up  mortgage;  Thompson  v.  Hawley,  14  Or.  206^  12 
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Pac.  280,  holdingr  that  court  may  render  decree  enforcing  contract 
Bet  up  in  answer  and  differing  from  that  alleged  in  the  bill;  Mc- 
Gomas  v.  E^asley,  21  Gratt  81,  granting  plaintifF  in  suit  for  specific 
performance  election  to  have  true  contract,  as  set  up  in  answer,  en- 
forced or  rescinded;  Baldenberg  t.  Warden,  14  W.  Ya.  405,  406, 
allowing  plaintiff.  In  suit  for  spedflc  performance  of  parol  contract, 
to  elect  between  performance  or  rescission  of  contract  as  proyed, 
which  varied  from  contract  alleged;  Nelson  y.  Lowndes  County,  93 
Fed.  641,  holding  on  answer  without  cross-bill  no  afflrmative  relief 
woold  be  granted. 

Distinguished  in  St  Andrews,  etc.  Go.  v.  Campbell,  5  Fla.  666, 
refusing  partition  where  proofs  met  the  case  made  by  the  answer 
but  not  the  allegations  of  the  bilL  Questioned,  obiter,  in  Googan  t. 
McCarren,  60  N.  J.  Eq.  614,  26  AtL  331,  allowing  cross-biU  praying 
afflrmatlye  relief  to  stand,  after  original  bill  dismissed. 

13  How.  71-92,  14  L.  66,  BIGHMOND,  BTG.,  B.  B.  GO  T.  LOIHSI- 
ANA  B.  B.  GO. 

Supreme  Court  has  appellate  jurisdiction  where  highest  State 
court  refused  to  entertain  an  appeal  from  a  decree  dismissing  a  bill 
to  enjoin  exercise  of  a  franchise  granted  by  a  statute  which  was 
claimed  to  impair  the  obligation  of  a  contract,  p.  80. 

Cited  and  followed  in  Williams  t.  Bruffy,  102  17.  S.  264,  26  L. 
137,  taking  jurisdiction  over  judgment  of  Court  of  Appeals  of  Vir- 
ginia denying  supersedeas;  Saginaw  Gas  Light  Go.  v.  Saginaw,  28 
Fed.  632,  holding  Circuit  Court  has  jurisdiction  over  suit  arising 
oyer  conflicting  grants  of  franchises;  Gregory  y.  McVeigh,  23  Wall. 
306,  23  L.  167,  taking  appellate  jurisdiction  from  a  decree  of  an  in- 
ferior court  from  which  highest  State  court  refused  an  appeal. 

LegislatiTe  contract. —  A  State  legislature  may  bind  the  State  by 
a  contract  granting  a  franchise,  p.  81. 

Cited  and  principle  followed  In  Jefferson  Bank  y.  Skelly,  1  Black, 
446, 17  L.  178,  holding  that  Ohio  legislature  could  bind  State  by  con- 
tract granting  bank  franchise  exempt  from  taxation;  Opinion  of 
the  Justices,  66  N.  H.  651,  33  Atl.  1088,  holding  that  by  laws  of  New 
Hampshire,  act  authorizing  construction  of  railroad  was  not  a  con- 
tract but  a  repealable  statute;  Langdon  y.  Mayor,  93  N.  Y.  157, 
holding  legislature  could  grant  irreyocable  wharfage  rights;  State 
y.  Noyes,  47  Me.  207,  holding  statute  requiring  railroad  to  wait  at 
crossing  for  one  chartered  later  ylolated  charter  of  first  road. 
Cited,  arguendo.  In  New  Orleans  Gas  Co.  y.  Louisiana,  etc.,  Co.,  116 
U.  S.  673,  29  L.  626,  6  S.  Ct  264,  holding  exdusiye  franchise  to  fur- 
nish gas  ylolated  by  grant  of  franchise  to  another  corporation. 
Cited  in  dissenting  opinion  Chenango  Bridge  Go.  y.  Binghamton 
Bridge  Co.,  27  N.  Y.  113,  majority  holding  proyision  in  charter  for- 
bidding erection  of  competitiye  bridge  not  a  contract,  but  a  reyoca- 
ble  prohibition. 
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Public  grants  —  Construction  of. —  Public  grants,  such  as  cor- 
porate charters,  are  construed  strictly  in  favor  of  the  public,  and 
all  ambiguities  are  resolved  against  the  corporation;  thus  a  statute 
granting  a  railroad  a  monopoly  to  carry  passengers  between  points, 
does  not  forbid  grant  of  a  franchise  to  construct  a  railroad  for 
other  purposes,  as  to  carry  freight,  pp.  81-82. 

Cited  and  followed  in  Rice  v.  Railroad  Co.,  1  Black.  380,  17  L. 
154,  construing  act  empowering  Minnesota  territory  to  aid  a  rail- 
road as  conferring  a  trust,  revocable  by  Congress;  Grand  Lodge, 
etc.  V.  WaddiU,  36  Ala.  318,  holding  charter  of  free-masons  did  not 
authorize  lodge  to  lend  money;  Swann  v.  Jenkins,  82  Ala.  482,  2  So. 
137,  construing  act  granting  lands  within  six  miles  of  Alabama 
railroad,  not  to  include  lands  within  six  miles  of  Georgia  portion  of 
road;  Wright  v.  Nagle,  48  Ga.  390,  construing  authority  of  superior 
courts  to  establish  bridges  under  local  statute;  Delaware,  etc.,  R. 
R.  V.  Raritan,  etc.,  R.  R.,  16  N.  J.  Eq.  371,  372,  construing  monopoly 
for  transportation  between  cities,  not  a  monopoly  between  inter- 
mediate points;  Thorpe  v.  Rutland,  etc.,  R.  R.,  27  Yt  148,  62  Am. 
Dec.  630,  holding  charter  of  railroad  did  not  imply  exemption  from 
placing  cattle-guards  imposed    by  subsequent    statute;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  93,  holding  proviso 
in  charter,  making  erection  of  another  bridge  within  two  miles  un- 
lawful,  merely  a  revocable  prohibition,   not  a  contract;   Dow   v. 
Northern  R.  R.,  67  N.  H.  48,  36  Atl.  534,  reviewing  many  cases, 
holding  charter  to  construct  and  operate  railroad  did  not  authorize 
its  lease;  Commissioners,  etc.   v.  Holyoke,  etc.,  Co.,  104  Mass.  449, 
6  Am.  Rep.  250,  holding  charter  to  erect  a  dam  did  not  imply  ex- 
emption from  subsequent  statute,  requiring  dam-owners  to  main- 
tain a  flshway;  Bartholomew  v.  Austin,  85  Fed.  364,  52  U.  S.  App. 
523,  holding  grant  of  privilege  to  supply  water  to  city  for  twenty- 
flve  years,  not  grant  of  a  monopoly;  Ohio  Life  Ins.,  etc.,  Co.  v. 
Debolt,  16  How.  430,  14  L.  1002,  holding  State  did  not  relinquish 
right  to  tax  corporation  under  charter  granted  to  it;  Richmond  v. 
Daniel,  14  Gratt  387,  holding  city  charter  did  not  authorize  it  to 
tax  railroad  shares;  Burroughes  v.  Peyton,  16  Gratt  494,  holding 
privilege  to  put  in  substitute  was  not  a  contract  exempting  per- 
son substituted  from  service  under  later  call;  Richmond,  etc.,  R.  R. 
V.  Richmond,  26  Gratt  95,  holding  railroad's  charter  did  not  pre- 
vent city  council  from  prohibiting  use  of  steam;  Roanoke  Gas  Co. 
V.  Roanoke,  88  Va.  824,  14  S.  B.  670,  holding  charter  to  lay  gas 
pipes    did  not  prohibit  city  from  changing  street  grade;  Parkers- 
burg  Gas  Co.  V.  Parkersburg,  30  W.  Va.  439,  4  S.  B.  652,  holding 
exclusive  franchise  of  lighting  city  with  gas  did  not  forbid  grant 
of  franchise  to  light  dty  with  electric  light    Cited  In  dissenting 
opinion  in  State  Bank  v.  Knoop,  16  How.  413,  14  L.  996,  majority 
holding  general  State  banking  law  constituted  a  contract  with  banks 
organized  under  it  exempting  them  from  later  laws,  taxing  banks. 
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Distingalshed  in  Black  y.  Delaware,  etc.,  Co.,  22  N.  J.  Eq.  402, 
refusing  to  apply  same  strict  construction  to  authority  to  lease  and 
transfer  franchise  as  is  applicable  to  statute  creating  franchises; 
Grant  ▼.  Leach,  20  La.  Ann.  332,  96  Am.  Dec.  408,  construing  a 
grant  as  conferring  a  monopoly  for  a  term  of  years,  and  a  fran* 
chise  in  perpetuity. 

Eminent  domain. —  A  franchise  is  subject  to  the  right  of  eminent 
domain,  just  as  other  property,  and  a  legislature  may  authorize  con- 
struction of  one  railroad  across  another,  p.  83. 

Cited  and  followed  in  Greenwood  y.  Freight  Co.,  105  U.  S.  22, 
26  L.  965,  holding  legislature  repealing  charter  of  corporation  can 
authorize  taking  of  its  property  by  new  corporation;  Long  Island, 
etc.,  Co.  y.  Brooklyn,  166  U.  S.  693,  41  L.  1168,  17  S.  Ct  721,  hold- 
ing water-supply  system  and  contract  to  furnish  water  could  be 
taken  by  the  public;  N.  Y.,  etc  B.  B.  y.  Boston,  etc.,  B.  B.,  36 
Conn.  199,  holding  that  railroad  could  take  land  already  condemned 
by  another  railroad,  for  similar  purpose;  C.  B.  L.,  etc.,  B.  R  y. 
Lake,  71  111.  338,  holding  that  land  condemned  by  railroad  could 
be  taken  by  town  for  a  street;  on  this  point  in  argument  of  counsel, 
13  Ind.  101;  Terre  Haute  y.  Eyansyille,  etc.,  B.  B.,  149  Ind.  180, 
46  N.  E.  78,  37  L.  R  A.  193,  allowing  city,  under  legislative  au- 
thority, to  condemn  for  second  public  use  as  a  public  street,  right 
of  way  previously  condemned  by  railroad;  Turnpike  Boad  y.Bailroad 
Co.,  81  Md.  256,  31  Atl.  855,  allowing  electric  road  to  condemn 
property  and  right  of  way  of  turnpike  company;  Matter  of  Open- 
ing Phrst  Street,  66  Mich.  54,  33  N.  W.  21,  allowing  dty  to  con- 
demn  property  and  franchise  of  railroad  for  a  public  street;  Dela- 
ware, etc,  B.  B.  Co.  v.  Bar.,  etc.,  B.  B.  Co.,  16  N.  J.  Bq.  366, 
holding  that  grant  of  exclusive  franchise  does  not  derogate  from 
power  of  later  legislature  to  condemn  for  public  use;  Black  y. 
Delaware,  etc,  Co.,  24  N.  J.  Eq.  471,  holding  that  legislature  may 
authorize  taking  of  shares  of  unwilling  corporators,  objecting  to 
extension  of  road;  Atlantic,  etc..  By.  v.  Mingus,  7  N.  Mex.  371,  34 
Pac  595,  construing  act  of  April  20,  1871,  giving  Atlantic  &  Pacific 
Bailroad  Company  power  to  mortgage  its  property;  Thorpe  v.  But- 
land,  etc.,  B.  B..  27  Vt.  146,  62  Am.  Dec.  629,  holding  legislature 
authorized  to  compel  railroad  companies  to  erect  cattle-guards; 
Langdon  t.  Mayor,  93  N.  Y.  157,  holding  legislature  could  grant 
irrevocable  wharfage  rights;  Baltimore,  etc..  Co.  y.  Union  By. 
Co.,  etc,  85  Md.  231,  6  Am.  Bep.  401,  holding  legislature  could 
empower  railroad  to  cross  a  turnpike  road  on  making  compensa- 
tion; Alabama,  etc.,  B.  B.  v.  Kenney,  39  Ala.  311,  holding  general 
government  could  authorize  taking  of  railroad  property  mortgaged 
to  secured  bonds  by  its  impressing  agents;  Central  Bridge  Cor. 
V.  Lowell,  4  Gray,  481,  holding  city  could  by  legislative  authority 
take  a  bridge  franchise  and  lay  it  out  as  a  highway;  Bailway  y. 
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Railway,  80  Ohio  St  616,  holding  railroad  took  charter  subject  to 
power  of  legislature  to  grant  latter  railroad  rights  of  crossing;  N. 
O.  R.  R.  T.  Carolina  Central,  83  N.  C.  497,  holding  railroad  could 
by  law  of  eminent  domain  take  unused  land  preyiously  taken  by 
another  railroad;  McKeen  v.  Delaware,  etc..  Canal  Co.,  49  Pa.  St 
436,  holding  State  could  erect  a  dam  Interfering  with  chartered 
canal  rights  on  paying  compensation;  B.  &  O.  R.  R.  v.  P.  W.,  etc., 
R.  R.,  17  W.  Va.  853,  allowing  railroad  to  take  property  of  another 
road,  in  use,  but  not  necessary  to  exercise  of  its  franchise. 

Cited  in  elaborate  note  in  9  Am.  St  Rep.  137,  on  point  that  prop- 
erty of  corporations  can  be  taken  by  eminent  domain.  Cited  in  dis- 
senting opinion,  in  State  t.  Railroad,  73  N.  C.  543,  majority  hold- 
ing act  changing  gauge  of  railroad  yiolated  charter.  Cited,  arguendo, 
in  elaborate  concurring  opinion,  in  Camblos  v.  Philadelphia,  etc, 
R.  R.,  4  Fed.  Cas.  1102,  1107,  refusing  injunction  to  restrain  de- 
fendant railroad  from  charging  express  company  for  delivering  un- 
der railroad's  monopoly;  Railroad  y.  Elliot  58  N.  H.  456,  holding 
right  of  redemption  could  be  taken  by  eminent  domain,  and  fore- 
closure not  a  proper  legislative  act;  in  dissenting  opinion  in 
Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  117,  ma- 
jority holding  proviso  making  erection  of  competitive  bridge  un- 
lawful, not  a  grant  of  a  monopoly,  but  a  revocable  prohibition;  in 
dissenting  opinion   in  S.  C,  p.  130. 

Distinguished  in  Anniston,  etc.,  R.  R.  v.  Jacksonville,  etc.,  R.  R., 
82  Ala.  300,  2  So.  712,  holding  under  statute  authorizing  corporate 
property  and  franchises  to  be  condemned  for  public  use,  con- 
demnation could  only  be  by  legislative  act;  State  v.  Noyes,  47  Me. 
207,  holding  that  statute  prescribing  on  railroad  duty  to  wait  for  a 
cross-railroad  violated  charter  of  first  railroad;  Grand  Rapids,  etc., 
R.  R.  V.  Grand  Rapids,  etc.,  R.  R.,  35  Mich.  273,  24  Am.  Rep.  551, 
collecting  cases,  holding  property  of  railroad  could  not  be  taken  for 
construction  of  another  without  compensation;  Boston,  etc.,  R.  R. 
v.  Salem,  etc.,  R.  R.,  2  Gray,  35,  holding  grant  of  competitive  fran- 
chise was  not  legislative  exercise  of  eminent  domain  over  exclusive 
franchise. 

Construction  of  public  grrants. —  The  rule  that  grants  must  be 
construed  against  the  grantee  should  be  applied  only  where  other 
rules  of  exposition  fail,  and  where  the  legislative  intent  was  to 
grant  a  monopoly,  it  should  be  upheld  in  spite  of  technical  rules; 
Curtis  J.,  dissenting,  p.  86. 

Cited  with  approval  in  Sanborn  v.  Sanborn,  62  N.  H.  639,  hold- 
ing testator's  intent  should  not  be  determined  by  technical  rules 
of  construction;  Opinion  of  the  Justices,  66  N.  H.  651,  33  AtL  1088, 
holding  that  by  New  Hampshire  laws,  act  incorporating  a  railroad 
company  is  not  a  contract,  but  a  repealable  statute. 

Contracts  —  LegislatureSy  powers  of. —  The  act  of  the  Virginia 
legislature  of  1834,  incorporating  the  Richmond,  etc,  Railroad  Com- 
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pony,  granted  to  It  a  monopoly  to  carry  passengers  between  certain 
points,  constltnting  a  contract,  which  was  impaired  in  yiolation  of 
the  Constltntion,  by  the  act  incorporating  the  Louisiana  Railroad 
€k>mpany,  passed  In  1836,  Curtis,  J.,  dissenting,  pp.  87-90. 

Distinguished  in  separate  opinion,  Taney,  0.  J.,  in  Ohio  Ins.,  etc^ 
Ck).  V.  Debolt,  16  How.  430,  14  L.  1002,  holding  act  taxing  banks, 
etc.,  applied  to  defendant  corporations,  and  did  not  violate  contract. 

Miscellaneous.— Cited  In  Kerr  v.  WooUey,  3  Utah,  465,  24  Pac. 
834,  holding  taxing  power  of  trustees  will  be  deemed  surrendered 
only  where  intent  to  surrender  has  been  made  clear;  In  dissenting 
opinion  Scobey  v.  Gibson,  17  Ind.  678,  majority  holding  statute 
providing  for  redemption  of  property  sold  on  execution  unconsti- 
tntional  as  to  judgment  rendered  before  its  passage. 

13  How.  92-100,  14  L.  65,  PARISH  v.  MURPHRBB. 

Praudulent  conveyances. —  Voluntary  settlement  by  a  debtor 
upon  his  wife  and  children,  he  owing  at  the  time  large  sums  of 
money,  for  which  he  was  soon  afterwards  sued,  and  declared  in- 
solvent, will  be  set  aside  as  in  fraud  of  subsequent  creditors,  pp. 
99-100. 

Cited  with  approval  in  In  re  Stephens,  8  Blss.  193,  F.  C.  13,365, 
holding  chattel  mortgage  taken  by  retiring  partner  on  all  firm  goods 
fraudulent  as  to  subsequent  creditors  of  continuing  partner. 

Fraudulent  conveyancea. —  To  avoid  a  settlement  as  being  in 
fraud  of  creditors  insolvency  need  not  be  shown,  but  it  is  enough 
if  a  prudent  man  with  an  honest  purpose,  trading  largely  on  his 
credit  with  limited  assets,  would  not  make  such  settlement,  p.  100. 

The  following  citing  cases  have  Indorsed  and  relied  upon  this 
holdhig:  Pratt  v.  Curtis,  2  Low.  91,  F.  O.  11,375,  6  Bank.  Reg. 
143,  holding  bill  by  assignee  charging  voluntary  conveyance  by 
debtor  to  wife  and  children,  when  financially  embarrassed,  suffi- 
cient, without  alleging  debtor's  insolvency;  Sedgwick  v.  Place,  12 
Blatchf.  179,  10  Bank.  Reg.  43,  F.  C.  12,621,  holding  voluntary  con- 
veyance to  wife  by  partner  of  firm,  which  was  losing  money  rapidly, 
fraudulent  as  against  creditors;  Case  v.  Phelps,  39  N.  Y.  170,  hold- 
ing conveyance  to  wife  by  a  person  about  to  engage  in  new  busi- 
ness, void  as  against  subsequent  creditors;  Keating  v.  Keefer,  5 
Bank.  Reg.  141,  14  Fed.  Cas.  171,  holding  secret  conveyance  to 
wife,  of  property  purchased  with  her  money  by  debtor  financially 
embarrassed,  void  against  subsequent  creditors;  Caller  v.  McNabb, 
4  Fed.  Cas.  1075,  holding  bona  fide  transfer  to  wife  by  debtor  about 
to  engage  in  new  enterprise  void  against  subsequent  creditors;  Wil- 
coxen  T.  Morgan,  2  Colo.  478,  holding  voluntary  conveyance  to  de- 
fraud existing  creditors  void  against  subsequent  creditors;  Thom- 
son T.  Crane,  73  Fed.  329,  holding  voluntary  deed  prejudicing 
creditors  fraudulent  under  Nevada  statute,  without  proof  of  fraud; 
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Jones  y.  Johnson,  62  Pac.  (Kans.  App.)  466,  holding  question  of 
fraud  In  conveyance  to  wife  by  partner  of  firm  largely  in  debt,  is 
for  the  jury;  Thomson  v.  Crane,  73  Fed.  880,  holding  yoluntary  con- 
veyance without  fraudulent  intent,  void  as  to  existing  creditors, 
prejudiced  thereby;  Gable  v.  Columbus  Cigar  Co.,  140  Ind.  667, 
38  N.  B.  476,  holding  conveyance  by  debtor  about  to  engage  in 
business  to  wife  for  an  unreal  consideration  void  against  exist- 
ing and  subsequent  creditors;  Laughton  v.  Harden,  68  Me.  213, 
holding  conveyance  by  father  to  son,  with  intent  to  defraud  sub- 
sequent creditors,  void,  though  grantee  ignorant  of  fraud;  Weeks 
V.  Hill,  88  Me.  118,  33  AtL  778,  holding  actual  insolvency  not  neces- 
sary to  invalidate  voluntary  conveyance  as  against  subsequent 
creditors;  Williams  v.  Bank,  11  Md.  227,  holding  grantee  of  vol- 
untary deed  by  person  indebted  has  burden  of  proof  that  grantor 
was  able  to  pay  debts;  S.  C,  p.  243,  holding  that  subsequent  cred- 
itors may  attack  voluntary  deed,  made  with  intent  of  becoming 
indebted;  Churchill  v.  Wells,  7  Cold.  367,  holding  question  of  sol- 
vency of  grantor  of  voluntary  deed  determined  by  salable,  not 
nominal,  value  of  assets;  S.  C,  p.  371,  holding  voluntary  convey- 
ance by  debtor,  who  reserved  property  equal  in  nominal  value  to 
his  debts,  fraudulent;  Annis  v.  Annis,  24  N.  J.  Eq.  193,  holding 
creditor  not  estopped  from  impeaching  voluntary  conveyance 
through  lapse  of  time,  or  by  improvements  made  by  grantee;  in 
elaborate  note  on  this  subject  in  14  Am.  St  Rep.  750,  on  point  that 
subsequent  creditors  may  impeach  conveyance  made  to  defraud  pre- 
existing creditors. 

Distinguished  in  Sedgwick  v.  Place,  5  Ben.  187,  6  Bank.  Reg.  169, 
P.  C.  12,620,  holding  conveyance  by  solvent  debtor  to  another,  who 
conveys  to  wife  of  first  grantor,  not  fraudulent  against  latter's  sub- 
sequent creditors. 

13  How.  101-116,  14  L.  68,  WILLIAMSON  v.  BARRETT. 

Admiralty  —  Collision. —  Where  a  boat  descending  the  Ohio 
river,  stops  and  floats,  according  to  the  usage  of  the  river,  while 
an  ascending  boat  crosses,  the  descending  boat  is  not  bound  to  re- 
verse her  engines,  where  she  could  not  know  that  doing  so  would 
avoid  a  collision,  pp.  108-110. 

Cited  with  approval  and  relied  upon  in  The  Sunnyside,  1  Brown, 
249,  F.  C.  13,620,  holding  sailing  vessel  not  liable  to  damages  for 
running  down  a  tug  lying  at  rest,  where  the  usual  course  of  navi- 
gation was  followed;  The  H.  P.  Baldwin,  1  Brown,  303,  F.  C.  6,812, 
holding  vessel  not  liable  for  collision,  which  might  have  been 
avoided  by  measures  not  her  duty  to  take;  Shirley  v.  The  Rich- 
mond, 2  Woods,  62,  F.  C.  12,795,  holding  vessel  disregarding  rule  of 
navigating  Mississippi  river  liable  though  other  vessel  neglected  to 
keep  lookout;  McCoy  v.  The  Currituck,  2  Hughes,  95,  F.  C.  8,730, 
holding  vessel  liable  for  disregarding  customary  rule  of  navigation 
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on  eastern  riyers,  though  valid  as  a  statutory  rule  only  on  western 
rivers;  The  Free  State,  91  TJ.  S.  206,  23  L.  302,  holding  vessel 
not  hound  to  slacken  speed  In  anticipation  of  departure  from  rules 
of  navigation  by  other  vessel  and  possible  collision;  The  Servla,  149 
U.  8. 153,  37  L.  686,  13  S.  Gt  820,  on  a  peculiar  state  of  facts,  hold- 
ing vessel  justified  in  expecting  injured  vessel  to  take  her  usual 
course;  The  Victory.  168  TJ.  S.  424,  42  L.  529, 18  S.  Ct  155,  exonerat- 
ing vessel  keeping  her  proper  course  from  liability  for  not  antici- 
pating gross  negligence  in  navigation  of  colliding  vessel;  Baltimore, 
etc,  B.  R.  Go.  V.  Transportation  Go.,  32  Ohio  St  141,  refusing  re- 
covery to  vessel  out  of  her  course  at  high  speed,  colliding  with  barge 
negligently  moored  without  a  light. 

Hegligenoe. —  A  man  cannot  avail  himself  of  another's  negli- 
gence and  fail  to  exercise  ordinary  caution  in  avoiding  it,  p.  109. 

Gited  and  applied  in  Pennsylvania  R.  Go.  v.  Reed,  60  Fed.  697, 
20  U.  S.  App.  400,  allowing  plaintiff  boarding  a  moving  train  to 
recover  for  brakeman's  negligence  in  attempting  to  assist  her; 
Inland,  etc.,  Go.  v.  Tolson,  139  U.  S.  558,  35  L.  273,  11  S.  Gt  655, 
holding  plaintiflTs  negligence  in  keeping  his  foot  in  a  dangerous 
position  did  not  bar  his  recovery,  where  defendant  could  have 
avoided  accident;  Moore  v.  Railroad  Go.,  24  N.  J.  L.  283,  refusing  to 
allow  stagedrlver  to  recover  for  injury  from  negligence  of  railroad, 
where,  by  exercise  of  care,  he  could  have  avoided  accident 

Admiralty  —  Collision. —  The  measure  of  damages  resulting 
from  a  collision  is  a  sum  sufficient  to  raise  the  sunken  boat,  repair 
her,  and,  where  she  is  not  under  a  charter-party,  the  market  value 
of  her  hire  while  being  refitted,  pp.  110-112. 

The  following  citing  cases  on  this  point  will  be  found  to  group  a 
number  of  cases  upon  this  subject:    The  Heroine,  1  Ben.  227,  F.  G. 
6,416,  allowing  net  freight  which  a  vessel  was  about  to  earn  as 
damages  for  collision;  Egbert  v.  Baltimore,  etc.,  R.  R.,  2  Ben.  225, 
F.  G.  4,305,  allowing  net  freight,  which  vessel  was  earning,  as  com« 
pensation  for  collision;  The  Gorgas,  10  Ben.  667,  668,  F.  G.  5,623, 
allowing  one-third  of  net  freight  for  damages  to  injured  vessel, 
where  voyage  would  have  taken  fifteen  days,  and  she  was  refitted 
in  five  days;  The  Monitor,  3  Biss.  27,  F.  G.  9,711,  allowing  damages 
for  injury  to  old  mast,  but  refusing  to  compel  payment  for  new 
one;  The  Morning  Star,  4  Biss.  72,  F.  G.  9,817,  allowing  damages 
for  detention  of  injured  vessel  for  necessary  repairs;  Jolly  v.  Terre 
Haute  Bridge  Go.,  6  McLean,  248,  F.  G.  7,441,  allowing  damages 
for  detention  for  repairs  caused  by    collision    with    obstructing 
bridge;  Dyer  v.  National,  etc.,  Navigation  Go.,  14  Blatchf.  489,  F. 
C.  4,225,  allowing  as  damages  for  loss  of  cargo  cost  at  port  of  ship- 
ment and  expenses;  New  England,  etc.,  Marine  Ins.  Go.  v.  Dun- 
^^&m.  3  Cliff.  336,  F.  G.  10,155,  allowing  llbellants  to  recover  balance 
ot  damages  from  insurers,  after  partial  satisfaction  from  colliding 
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vessel;  North  Shore,  etc.,  Ck).  v.  The  Hugaenots,  18  Fed.  Cas.  381, 
allowing  damages   for  detention  for  repairs   where   vessel  could 
have  been  profitably  chartered;  Philadelphia,  etc.,  Tow-Boat  Co.  v. 
Philadelphia,  etc.,  B.  R.  Co.,  19  Fed  Cas.  477,  applying  rule  of 
damages  laid  down  in  main  case  to  vessel  colliding  with  sight- 
pole  negligently  left  in  river;  The  South  America  v.  Warran,  22 
Fed.  Cas.  809,  allowing  market  value  of  vessel's  hire  and  rejecting 
demurrage  figured  on  earning  capacity,  as  damages  for  vessel's 
detention;  Huron  Barge  Co.  v.  Tumey,  79  Fed.  Ill,  holding  dam- 
ages for  detention  in  loading  and  unloading  is  probable  net  earn- 
ings of  vessel  during  period  of  detention;  The  Belgenland,  36  Fed. 
505,  allowing  as  damages  difference  in  charter-parties  where  ves- 
sel was  compelled  to  take  a  new  one  as  result  of  collision;  The  M. 
J.  Sanford,  37  Fed.  152,  allowing  as  damages  for  detention  of  in- 
jured vessel  her  market  \alue  during  period  of  detention,  ascer- 
tained by  what  she  was  earning  at  the  time;  The  J.  A.  Dumont,  34 
Fed.  429,  allowing  as  damages  for  detention  not  demurrage  fixed 
by  charter-party,  but  market  value  estimated  by  what  she  was 
earning;  The  Hope,  5  Fed.  825,  2  Hask.  427,  allowing  as  damages 
for  total  loss,  freight  which  vessel  was  in  act  of  earning;  Mo.  Riv. 
Pkt  Co.  V.  H.  &  St  L.  R.  Co.,  1  McCrary,  291,  2  Fed.  294,  apply- 
ing rule  of  damages  laid  down  in  main  case  to  vessel  colliding  with 
obstruction  negligently  left  in  river;  The  Schooner  Catharine  v. 
Dickinson,  17  How.  175,  15  L.  234,  holding  measure  of  damages  Is 
actual  cost  incurred  in  raising  and  repairing  sunken  vessel;  The 
Baltimore,  8  Wall.  386,  387,  19  L.  465,  making  no  deduction  for  new 
materials  in  place  of  old.  In  allowing  damages  for  restoring  vessel 
Injured  by  collision;  The  Scotland,  105  U.  S.  36,  26  L.  1005,  al- 
lowing as  damages  salable  value  at  port  of  destination  of  lost 
guano  having  no  market  value  at  port  of  shipment;  The  Potomac, 
105  17.  S.  632,  26  L.  1194,  taking  average  of  net  profits  of  season's 
trips  as  measure  of  damages  for  period  of  detention  of  injured 
vessel;  Shelby vllle,  etc.,  R.  R.  v.  Lewark,  4  Ind.  474,  applying  rule 
laid  down  in  main  case  to  injury  to  wagon  by  railroad  train;  Glass 
V.  Garber,  55  Ind.  341,  holding  plaintiff,  losing  license  through  de- 
fendant's negligence,  entitled  to  damages  for  loss  of  use  of  house 
during  suspension  of  business;  Keyes  v.  Minneapolis,  etc.,  Ry.,  36 
Minn.  295,  30  N.  W.  890,  applying  rule  of  damages  of  main  case 
to  injury  to  horses  by  a  railroad  train;  Missouri  River,  etc.,  Co.  v. 
Hannibal,  etc.,  R.  R.  Co.,  79  Mo.  494,  allowing  charter  value  of  boat 
during  period  of  detention  and  cost  of  repairs  as  damages  for  col- 
lision with  unlawful  bridge;  The  Conqueror,  166  U.  S.  126,  41  L.  945, 
17  S.  Ct.  516,  holding  that  in  absence  of  market  value,  value  of  use 
to  owner  at  time  of  injury  as  shown  by  his  books  Is  proper  measure 
of  damages  for  an  illegal  detention;  The  Ambria,  166  U.  S.  421,  41 
L.  1062,  17  S.  Ct.  617,  refusing  damages  for  loss  of  profits  of  charter- 
party  not  yet  entered  upon;  Cincinnati  v.  Evans,  5  Ohio  St.  604, 
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aUowlng  as  damages  for  removal  of  building  by  dty,  value  of  use 
of  property  to  Injured  party,  but  not  loss  of  profits  whlcb  he  might 
have  realized  from  his  Interrupted  business. 

Cited  In  elaborate  note  on  this  subject  in  45  Am.  Dec.  58,  on  this 
point;  in  same  note,  p.  59,  on  point  that  reasonable  demurrage  is  al- 
lowable item  of  damages;  in  elaborate  note  In  30  Am.  St.  Bep.  639, 
on  point  that  injured  vessel  Is  entitled  to  demurrage  for  time  while 
undergoing  repairs. 

Distinguished  in  The  Cayuga,  2  Ben.  126,  F.  0.  2,535,  holding 
•damages  for,  injury  to  ferry-boat  measured  by  receipts  while  run- 
ning not  by  market  value;  The  B.  L.  Maybey,  4  Blatchf.  440,  F.  O. 
11,871,  refusing  to  allow  damages  for  loss  of  probable  employment 
as  being  too  uncertain;  The  Hermann,  4  Blatchf.  442,  F.  C.  6,408, 
refusing  to  allow  charge  for  lay  days  fixed  by  charter  as  damages 
for  detention.  Discussed  in  The  Aleppo,  7  Ben.  125,  128,  132,  F. 
O.  158,  reviewing  cases,  holding  that  proper  compensation  for  loss 
'Of  cargo  is  its  cost  at  place  of  shipment,  with  expenses  and  interest 
and  insurance;  The  Mayflower,  1  Brown,  380,  384.  385,  F.  C.  9,345, 
reviewing  cases  holding  that  in  absence  of  market  value,  value  of 
vessel's  use,  estimated  on  previous  and  subsequent  earnings.  Is 
proper  basis  for  damages  for  detention.  Limited  In  The  W.  H. 
Clark,  5  Blss.  310,  F.  C.  17,482,  allowing  damages  for  detention  of 
Injured  vessel  for  repairs,  but  deducting  wear  and  tear  while  In 
use. 

^Ilscellaneous. —  Cited  In  Green  v.  Steamer  Helen,  5  Hughes,  122, 
1  Fed.  922,  refusing  to  enforce  statutory  penalty  against  vessel  un- 
lawfully anchored,  and  dividing  damages  where  colliding  vessel 
was  also  negligent;  in  elaborate  note  in  30  Am.  St  Bep.  635,  on 
point  that  term  "demurrage''  embraces  all  cases  of  Improper  de- 
tention of  vessel;  Cox  v.  Northwestern  Stage  Co.,  1  Idaho,  381, 
erroneous. 

13  How.  115-150,  14  L.  75,  MITCHELL  v.  HABMONY. 

Federal  trial  practice. —  It  Is  proper  for  a  United  States  court 
to  follow  the  practice  of  the  State  in  which  it  is  sitting,  and  to 
sum  up  the  evidence  and  express  its  opinion  to  the  Jury,  pp.  130- 
132. 

Cited  and  applied  In  Insurance  Co.  v.  Bodel,  95  U.  S.  238,  24  L. 
434,  sustaining  ruling  of  trial  court,  refusing  to  Instruct  Jury  to  find 
for  defendant,  because  of  deceased's  insanity;  Vicksburg,  etc.,  B.  B. 
V.  Putnam,  118  U.  S.  553,  30  L.  258,  7  S.  Ct  2,  sustaining  right  of 
Federal  Circuit  Judge  to  comment  on  defendant's  liability,  notwith- 
standing Georgia  statute  to  the  contrary;  Hayes  v.  United  States, 
^  Fed.  663,  holding  Judge's  comments  on  testimony  in  prosecution 
for  obstructing  administration  of  Justice,  not  error.  Cited,  argu- 
endo, in  State  v.  Hodge,  50  N.  H.  520,  sustaining  refusal  to  Instruct 
that  possession  of  stolen  property  raised  presumption  of  guilt 


13  How.  115-150  Notes  on  XJ.  S.  Reports.  148 

Dlstingnished  In  State  v.  Heaton,  23  W.  Va.  789,  reversing  case 
because  of  Instruction  that  possession  of  stolen  property  raises  pre- 
sumption of  guilt 

War. —  While  no  citizen  can  lawfully  trade  with  a  public  enemy, 
if  be  does  so  by  authorization  of  the  constituted  authorities,  his 
property  is  not  liable  to  seizure,  p.  133. 

Cited  with  approval  in  elaborate  note  on  subject  of  contract  with 
alien  enemies,  in  96  Am.  Dec.  628,  on  this  point 

War. —  In  order  to  justify  the  destruction  of  private  property  to 
prevent  its  falling  into  the  hands  of  the  enemy,  or  its  impressment 
for  public  use,  the  danger  must  be  immediate  or  the  necessity 
urgent;  therefore,  the  seizure  and  exposure  to  destruction  of  private 
property  by  an  officer,  to  insure  the  success  of  a  contemplated  ex- 
pedition, is  a  trespass,  pp.  134-135. 

This  holding  has  been  extensively  affirmed  and  relied  upon  aa 
follows:  Raymond  v.  Thomas,  91  U.  S.  716,  23  L.  435,  holding  order 
of  commanding  officer  in  South  Carolina,  annulling  decree  by  Court 
of  Chancery  of  that  State,  void;  Johnson  v.  Jones,  44  111.  159,  92 
Am.  Dec.  172,  holding  arrest  of  member  of  disloyal  society  by  au- 
thority of  martial  law,  exercised  at  great  distance  from  seat  of  war, 
illegal  and  deputy  marshals  liable;  Jones  v.  Commonwealth,  1  Bush, 
39,  89  Am.  Dec.  608,  holding  officer  liable  for  seizure  of  slaves  where 
there  was  no  necessity  or  danger  of  their  falling  into  the  enemy's 
hands;  Farmer  v.  Lewis,  1  Bush,  69,  89  Am.  Dec.  612,  holding 
seizure  of  hogs  by  military  officer  not  Justifiable,  because  of  disloyal 
sentiments  of  their  owner;  Short  v.  Wilson,  1  Bush,  354,  holding 
action  for  tortious  taking  of  mare  not  transferable  to  Federal 
court  under  act  of  March  3,  1863,  there  being  no  allegation  of  neces- 
sity for  the  taking;  TerriU  v.  Rankin,  2  Bush,  456,  92  Am.  Dec.  501, 
holding  lieutenant  liable  for  riffing  vaults  of  a  bank  under  general's 
orders,  it  not  being  a  proper  act  under  laws  of  war;  Sellards  v. 
Zomes,  5  Bush,  91,  holding  impressment  of  horse  for  pursuit  un- 
justified, because  unnecessary;  Ferguson  v.  Loar,  5  Bush,  693,  hold- 
ing Confederate  soldier's  seizure  of  Federal  officer's  mule  unjusti- 
fied by  necessity  and  Confederate  liable;  Holmes  v.  Sheridan,  1 
Dill.  355,  F.  C.  6,644,  in  charge  to  Jury  in  action  for  herd  of  cattie 
seized  to  feed  army;  Campbell  v.  James,  17  Blatchf.  54,  F.  C. 
2,661,  holding  public  officer  not  justified  in  time  of  peace  in  in- 
fringing patent  for  post-office  marking;  The  Onrust  6  Blatchf.  534, 
F.  C.  10,540,  holding  necessities  Justified  impressment  of  vessel,  and 
excused  her  delay  in  executing  charter-party;  Brady  v.  Atlantic 
Works,  4  Cliff.  412,  F.  C.  1,794,  holding  patents  could  not  be  in- 
fringed by  public  officers  in  time  of  peace  for  public  use;  Cary 
Library  v.  Bliss,  151  Mass.  379,  25  N.  E.  95.  7  L.  R.  A.  771,  and 
n.,  holding  that  statute  authorizing  town  trustees  to  take  a  library 
devoted  to  public  use,  unconstitutional;  Miller  v.  Horton,  152  Mass. 
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544,  548,  23  Am.  St  Rep.  853,  856,  26  N.  E.  101,  102,  10  L.  R.  A.  117, 
119,  holding  health  officer  liable  for  killing  healthy  horse  in  belief 
that  it  had  a  contagious  disease;  McLaughlin  v.  Green,  50  Miss. 
465,  holding  necessity  of  destroying  liquor  to  prevent  drunkenness 
among  soldiers,  a  question  for  the  Jury;  S.  C,  p.  466,  holding 
seizure  of  liquor  after  active  hostilities  had  ceased  and  martial  rule 
over,  unjustifiable;  Yost  v.  Stout,  4  Cold.  212,  94  Am.  Dec.  198,  hold- 
ing seizure  by  Confederates  of  mule  team  within  Confederate  lines 
unjustifiable  and  soldiers  liable;  Bowles  v.  Lewis,  48  Mo.  34,  8  Am. 
Rep.  87,  holding  defendant  in  replevin  suit  for  property  sold  to  him 
by  United  States  provost  marshal  would  have  to  show  that  sale 
was  authorized  by  usage  of  war  to  sustain  his  title;  Taylor  v. 
Jenldns,  24  Ark.  342,  88  Am.  Dec.  778,  holding  unjustified  seizure 
of  mule  of  citizen  residing  within  permanently  established  military 
lines,  not  a  divesting  of  his  title;  Cammeyer  v.  Newton,  94  U.  S.  234, 
24  L.  75,  holding  patent  stiU-water  dam  could  not  be  Infringed  by 
public  engineer  for  public  use;  Clark  v.  Mitchell,  64  Mo.  567,  hold- 
ing that  payment  of  rent  to  provost  marshal,  under  order  of  mili- 
tary commander,  was  no  defense  to  action  on  the  lease,  being  pay- 
ment to  trespasser;  Bryan  v.  Walker,  64  N.  C.  143,  holding  necessity 
for  seizure  of  wagon  for  transportation  of  soldiers  not  shown  and 
defendant  liable;  Eastern,  etc..  Asylum  v.  Garrett,  27  Gratt.  173, 
allowing  trover  against  an  asylum  for  food  seized  by  military  au- 
thorities for  its  benefit;  Merrltt  v.  Mayor,  5  Cold.  100,  holding  court 
should  charge  jury  that  officer's  trespass  on  private  property  for 
benefit  of  third  person  is  justifiable  only  after  proof  of  its  necessity. 

Cited  in  note  42  Am.  Dec.  56,  on  point  that  officer  seizing  property 
for  necessary  purposes  in  time  of  war  not  liable  as  trespasser;  in 
note  87  Am  Dec.  509,  on  point  that  property  may  be  destroyed  in 
time  of  war  for  necessary  purposes  without  antecedent  compensa- 
tion; in  note  89  Am.  Dec.  612,  613,  quoting  main  case  on  officer's 
civU  liability  to  owner  of  property  seized. 

Distinguished  in  United  States  v.  Irwin,  127  U.  S.  132,  32  L.  102, 
8  S.  Ct  1036,  holding  act  of  July  8,  1886,  did  not  authorize  Court  of 
Claims  to  give  judgment  for  losses  consequent  upon  refusal  of  com- 
mander to  allow  supply  to  trains  to  enter  hostile  country;  Drehman 
V.  Stifel,  41  Mo.  202,  207,  97  Am.  Dec.  271,  275,  holding  under  local 
statute  that  urgent  necessity  for  destruction  of  property  would  be 
presumed  from  proof  of  military  authority,  and  question  not  one  for 
jury;  Williams  v.  Wickerman,  44  Mo.  486,  holding  purchaser  from 
quartermaster  of  mare  impressed  by  government  to  meet  a  neces- 
sity had  good  title;  Dow  v.  Johnson,  100  U.  S.  169,  25  L.  636,  hold- 
ing general  not  liable  for  seizure  of  property  in  hostile  country  for 
supply   of  army. 

War  —  Eminent  domain. —  An  officer  taking  property  for  public 
ose  in  case  of  an  emergency  is  not  a  trespasser,  but  the  govern- 
ment must  make  full  compensation  to  the  owner,  p.  134. 
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Cited  and  applied  in  United  States  v.  Russell,  13  Wall.  628,  20 
L.  475,  reimbursing  owner  of  officered  and  manned  vessel  impressed 
during  the  Rebellion;  note,  42  Am.  Dec.  56,  on  point  that  officer 
seizing  property  in  time  of  war  for  necessary  purposes,  not  a  tres- 
passer, but  government  liable.  Cited,  obiter,  in  The  Onrust,  S 
Blatcbf.  534,  F.  C.  10,540,  holding  delay  in  executing  charter-party 
justified  by  impressment  of  vessel;  Williams  v.  Wickerman,  44  Mo. 
486,  holding  purcliaser  from  quartermaster  of  mare  impressed  by 
government  had  good  title.  Cited,  arguendo,  in  United  States  v> 
Pacific  R.  R.,  120  U.  S.  239,  30  L.  638,  7  S.  Ct  496,  holding  owner 
of  railroad  not  liable  for  cost  of  bridge  destroyed  and  rebuilt  by 
military  necessity;  McLaughlin  v.  Green,  50  Miss.  462,  holding 
officer  liable  for  destroying  liquor  to  prevent  drunkenness  among 
soldiers. 

Distinguished  in  Cammeyer  v.  Newton,  94  U.  S.  234,  24  L.  75,. 
holding  patent  for  still-water  dam  could  not  be  infringed  by  public 
engineer  for  public  use;  Brady  v.  Atlantic  Works,  4  Cliff.  412,  F, 
C.  1,794,  holding  government  shipbuilder  not  authorized  to  infringe 
patent  improving  dredging  boat 

War  —  Eminent  domain. —  A  trader's  efforts  to  save  from  lo8» 
property,  which  has  been  exposed  to  destruction  by  an  officer,  d<^ 
not  constitute  a  resumption  of  possession,  discharging  the  officer 
from  liability  for  the  trespass,  p.  136. 

War  —  Public  offlcerB. —  A  military  officer  cannot  Justify  his 
trespass  in  taking  private  property  by  producing  the  order  of  his 
superior,  p.  137. 

Principle  applied  in  following  citing  cases:  Poindezter  v.  Green- 
how,  114  U.  S.  287,  29  L.  192,  5  S.  Ct.  912,  holding  treasurer,  wha 
distrained  property  under  void  tax  law,  could  not,  in  action  against 
him  for  detinue,  substitute  State  as  defendant  ousting  court*s  juris- 
diction; Skeen  v.  Monkeimer,  21  Ind.  4,  holding  order  of  superior 
officer  did  not  justify  deputy  provost  marshal  in  imprisoning  a 
citizen  upon  suspicion  of  some  crime;  Jones  v.  Commonwealth,  1 
Bush,  40,  89  Am.  Dec.  609,  holding  provost  marshal  liable  for  seizing 
slaves  under  orders  of  superior,  who  had  no  authority  over  private 
property;  TerriU  v.  Rankin,  2  Bush,  456,  92  Am.  Dec.  501,  holding 
lieutenant  liable  for  rifling  vaults  of  bank  under  orders  of  general; 
Hogue  V.  Penn,  3  Bush,  666,  96  Am.  Dec.  276,  holding  captain  of 
troop  could  not  justify  destruction  of  property  and  use  of  stables 
by  orders  of  his  superior;  Ferguson  v.  Loar,  5  Bush,  694,  holding 
Confederate  soldier  could  not  justify  seizure  of  Federal  officer's 
mule  by  order  of  superior  to  recruit  and  mount  a  detachment; 
Reagan  v.  Farmers'  Loan,  etc.,  Co.,  154  U.  S.  391,  38  L.  1021,  14 
S.  Ct  1052,  holding  action  against  railroad  rate  commissioners  to 
decree  rates  unjust  not  an  action  against  State,  empowering  com- 
missioners; Estes  V.  Worthington,  24  Blatchf.  344,  30  Fed.  465,  hold- 
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log  plea  to  bill  for  Infringements  that  defendants  acted  as  agents 
of  another,  bad;  Armstrong  y.  Savannah  Soap  Works,  53  Fed.  126, 
holding  directors  proi>er  parties  In  action  against  corporation  for  in- 
fringement of  trademark;  Holmes  v.  Sheridan,  1  Dill.  357,  F.  0. 
<S,644,  in  charge  to  Jury  in  action  for  herd  of  cattle  seized  to  feed 
army;  Yost  v.  Stout,  4  Cold.  212,  94  Am.  Dec.  198,  holding  soldiers 
seizing  mule  team  under  orders  of  superior  officer  liable;  Head  v. 
Porter,  48  Fed.  486,  holding  officer  acting  under  government  orders 
liable  for  infringing  cartridge  retractor  patent;  Clark  v.  Mitchell, 
64  Mo.  567,  holding  In  action  for  rent  that  payment  to  provost 
marshal  under  order  of  military  commander  was  no  defense;  Stan- 
ley V.  Schwalby,  85  Tex.  355,  19  S.  W.  267,  holding  army  officers 
occupying  land  under  orders  of  superior  liable  for  illegal  use  and 
occupation;  United  States  y.  Schwalby,  8  Tex.  Civ.  App.  682,  29 
8.  W.  92,  holding  defendant  commander  of  fort  cannot  in  action  of 
ejectment  oust  State  court's  Jurisdiction  by  pleading  the  authority 
of  the  United  States;  Hedges  v.  Price,  2  W.  Va.  225,  94  Am.  Dec. 
511,  holding  plea  of  authority  of  Confederate  government  no  de- 
fense to  action  of  trespass  to  carrying  off  goods;  Nat.  Cash  Regis- 
ter Co.  V.  Leland,  94  Fed..  507,  holding  directors  of  corporation 
liable  for  infringements  made  under  their  direction. 

Cited  also  in  elaborate  note  in  21  Am.  Dec.  200,  on  point  that 
process  not  fair  on  its  face  is  no  protection  to  ministerial  officer, 
acting  under  it;  42  Am.  Dec.  55,  on  point  that  all  persons  acting 
under  orders  of  superior  officer  abusing  his  authority  are  liable  as 
trespassers;  in  exhaustive  note  in  48  Am.  St  Rep.  922,  on  i)oint 
that  agent  cannot  Justify  for  tort,  because  done  In  course  of  duties 
by  principal's  direction.  Cited  with  approval  in  dissenting  opinion 
in  Dow  V.  Johnson,  100  U.  S.  171,  25  L.  637,  majority  holding  gen- 
eral seizing  property  in  hostile  country  for  supply  to  army  not 
amenable  to  courts  of  that  country  to  Justify  his  act.  Cited  ex 
exempla  in  dissenting  opinion  in  Beckwlth  v.  Bean,  98  U.  S.  303,  25 
L.  137,  majority  holding  evidence  that  plaintiff,  illegally  arrested, 
was  guilty  of  another  crime  unknown  to  arresting  officer,  admis- 
sible in  mitigation  of  damages  in  action  for  false  imprisonment 
against  latter.  Cited,  obiter,  In  Christian  Co.  Bank  v.  Rankin,  2 
Duv.  504,  87  Am.  Dec.  507,  holding  destruction  of  courthouse  gave 
county  cause  of  action  against  soldiers  destroying  It.  Cited,  ar- 
guendo, in  The  La  Manche,  2  Sprague,  220,  F.  C.  8,004,  discussing 
what  constitutes  probable  cause  which  will  Justify  a  capture. 

Distinguished,  arguendo,  in  Cunningham  v.  Railroad  Co.,  109 
U.  S.  452,  27  L.  994,  3  S.  Ct.  297,  holding  State  a  necessary  party  in 
foreclosure  proceedings  affecting  bonds  issued  by  State.  Distin- 
guished in  Riggs  V.  State,  3  Cold.  87,  91  Am.  Dec.  273,  holding 
private,  part  of  a  detail  which  is  ordered  to  shoot  a  man,  not  liable 
unless  proved  to  have  done  the  killing. 

Federal  courts. —  Where  an  officer  commits  a  trespass  on  private 
property  in  a  foreign  country,  the  Circuit  Court  for  any  district  in 
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which  the  defendant  can  be  found  has  Jurisdiction  if  the  citizen- 
ship of  the  parties  is  diverse,  p.  137. 

Distinguished  in  CJooUdge  v.  Guthrie,  1  Fllpp.  101,  F.  O.  8,185, 
refusing  Juridsiction  oyer  action  by  citizen  of  seceding  State,  against 
purchaser  from  Federal  ofBcer  of  seized  property. 

Appeal  and  error. —  The  act  of  1842  does  not  repeal  section  23  of 
Judiciary  act  and  does  not  apply  to  Judgments  of  this  court,  and,  un- 
der the  eighteenth  rule  of  the  Supreme  Court,  interest  will  be 
allowed  on  an  affirmed  Judgment  of  the  Circuit  Court,  at  the  rate  of 
6  per  cent  from  date  when  signed  in  the  Circuit  Court  until  paid, 
p.  151. 

Cited  in  Perkins  v.  Foumiquet,  14  How.  332, 14  L.  443,  and  Wash- 
ington, etc.,  R.  R.  Y.  Harmon,  147  U.  S.  589,  87  L.  291,  13  S.  Ct 
563,  refusing  interest  on  Judgment  in  action  of  tort  in  Supreme 
Court  of  District  of  Columbia.  Cited,  arguendo,  in  West  Wisconsin 
Ry.  Co.  Y.  Foley,  94  XJ.  S.  101,  24  L.  71,  laying  down  rule  for  damages 
for  suing  out  writ  of  error  merely  for  delay. 

Distinguished  in  Metcalf  y.  Watertown,  68  Fed.  863,  34  U.  S.  App. 
107,  allowing  interest  on  verdict  after  mandate  reversing  Judgment, 
until  entry  of  new  Judgment. 

Trials. —  In  an  action  of  trespass  against  a  military  officer  for 
loss  of  property  seized  by  him,  trial  courts  charge  to  the  Jury  ex- 
amined and  held  improper,  as  extending  to  weight  and  effect  of 
evidence,  per  Daniel,  J.,  dissenting,  p.  138. 

Cited  with  approval  in  Hunt  v.  Pooke,  1  Abb.  (U.  S.)  558,  F.  C. 
6,895,  laying  down  rules  that  govern  Circuit  Courts  in  granting  a 
new  trial  where  verdict  against  evidence. 

13  How.  150-151,  151-173,  14  L.  91,  BUCKINGHAM  v.  McLBAN. 

Appeal  and  error. —  A  motion  to  dismiss  an  appeal  for  failure 
to  serve  the  citation  on  appeal  must  be  at  the  first  possible  term  on 
an  appearance  entered  for  that  purpose,  the  objection  being  waived 
by  a  general  appearance,  p.  151. 

Cited  with  approval  and  followed  in  Chaffee  v.  Hayward,  20  How. 
210,  15  L.  805,  defect  of  clerk's  signing  citation  on  appeal,  instead 
of  Judge,  held,  cured  by  general  appearance;  Schwabacher  v.  Wells, 
1  Wash.  Ter.  508,  holding  defective  service  of  notice  of  precipe  cured 
by  filing  Joinder  in  error;  Mahany  v.  Eephart,  15  W.  Va.  618,  holding 
non-resident  defendant  appearing  in  an  action  instituted  by  attach- 
ment, subject  to  a  personal  Judgment;  Renaud  v.  Abbott,  116  U.  S. 
281,  29  L.  630,  6  S.  Ct.  1194,  denying  motion  to  dismiss  appeal  for 
defective  service  of  citation  because  not  made  promptly  on  special 
appearance  for  that  purpose;  Pearce  v.  Thackeray,  13  Fla.  577,  hold- 
ing insufficiency  of  notice  of  proceedings  to  re-establish  lost  Judg- 
ment-roll and  execution  waived  by  appearance;  Bank  v.  Bank,  3  W. 
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Ya.  391,  holding  defendant  waived  objections  to  defective  process 
by  motions  to  continue.  Cited,  obiter,  in  Shepherd  v.  Brown,  30  W. 
Va.  18,  3  S.  B.  180,  holding  failure  to  serve  notice  to  appear  on 
motion  against  sheriff,  in  time,  waived  by  general  appearance  and 
continuance. 

Distinguished  In  Carroll  v.  Dorsey,  20  How.  207,  15  L.  804,  hold- 
ing failure  to  fix  return  day  for  writ  of  error  and  to  file  transcript, 
were  Jurisdictional  defects  not  waived  by  appellee's  general  appear- 
ance; Moynahan  v.  Wilson,  2  Flipp.  135,  F.  C.  9,897,  holding  that 
filing  petition  for  removal  does  not  waive  fraud  in  service  of  process; 
Converse  v.  Warren,  4  Iowa,  172,  holding  defective  service  not  waived 
by  general  appearance  and  pleading  after  objection  overruled;  Steele 
V.  Harkness,  9  W.  Va.  24,  holding  defendant  proceeding  to  trial, 
after  objection  to  process  by  attachment  overruled,  did  not  waive 
objection. 

An  appeal  in  equity  brings  up  all  matters  decided  to  appellant's 
prejudice,  including  a  prior  decree,  an  appeal  from  which  was  dis- 
missed, p.  151. 

Cited,  arguendo,  in  Mackaye  v.  Mallory,  79  Fed.  2,  45  U.  S.  App. 
741,  holding  order  of  revival  of  suit  not  a  final  appealable  decree. 

Who  may  appeal. —  Where  a  respondent  to  an  assignee's  bill  to 
relieve  stock  from  incumbrances,  sets  up  no  claim  to  the  stock, 
he  cannot  appeal  from  a  decree  for  not  awarding  to  him  what  he 
does  not  claim,  p.  164. 

Cttted  and  principle  applied  in  The  William  Bagaley,  5  Wall.  412, 
IS  L.  591,  holding  that  parties  not  parties  to  litigation  in  District 
Court  in  proceedings  in  prize,  could  not  appeal  from  decree;  Mail 
Co.  V.  Flanders,  12  Wall.  135,  20  L.  250,  holding  respondent 
who  failed  to  appeal  from  erroneous  part  of  decree  could  not  be 
heard  for  reversaL 

Bankruptcy. —  Where,  as  in  Ohio,  a  Judgment,  by  operation  of 
law,  creates  a  lien  on  the  property  of  the  Judgment  debtor,  a  con- 
fession of  Judgment  by  a  debtor,  through  a  power  of  attorney,  is 
equivalent  to  the  debtor's  giving  a  security,  within  the  meaning  of 
lection  2  of  the  bankrupt  act,  pp.  165-107. 

Cited  with  approval  in  Davis  v.  Anderson,  6  N.  B.  R.  149,  7  Fed. 
Gas.  104,  holding  Judgment  creditors  must  prove  theUr  debt  and  fore- 
close under  authority  of  Bankruptcy  Court  Just  as  other  secured 
creditors;  Pauley  v.  Cauthom,  101  Ind.  98,  holding  discharge  of  bank- 
rupt did  not  reUeve  his  land  from  lien  of  Judgment  antedating  the 
adjudication. 

XnflolTency  Is  the  simple  inability  to  pay,  as  debts  become  pay- 
able, p.  167. 

Cited  with  approval  in  In  re  Palmer,  8  N.  B.  B.  283  (74),  18  Fed. 
Caa.  1019,  holding  mortgage  to  creditors  having  notice  of  debtor's  in- 
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ability  to  meet  his  obligations  void;  In  re  Randall,  Deady,  563,  3 
X.  B.  R.  23  (5),  F.  G.  11,551,  holding  debtor  whose  assets,  though 
nominally  greater  than  liabilities,  would  be  less  than  his  debts  if 
realized  under  legal  process,  insolvent;  In  re  Gay,  1  Hask.  117,  F.  G. 
5,279,  holding  debtor  mortgaging  his  stock  for  its  full  amount,  un- 
able  to  liquidate  his  debts,  insoWent;  In  re  Doyle,  1  Holmes,  64» 
F.  G.  4,050,  holding  trader  relying  on  indulgence  of  his  creditors 
unable  to  meet  his  debts  as  due,  insolvent;  in  charge  to  Jury  in 
In  re  Bininger,  7  Blatchf.  264,  F.  G.  1,420,  defining  "  insolvency,"  un- 
der section  39,  act  of  1867;  In  re  Walton,  Deady,  443,  F.  G.  17,128, 
holding  that  confession  of  Judgment  by  an  insolvent  was  an  act 
of  bankruptcy. 

Bankruptcy. —  A  security  is  given  by  a  debtor  "  in  contemplation 
of  bankruptcy,*'  within  the  meaning  of  section  2  of  the  bankrupt 
act  of  1841,  where  he  contemplates  an  application  to  be  declared  a 
bankrupt  and  not  merely  insolvency,  pp.  167-169. 

Gited  approvingly  and  applied  in  In  re  Wright,  2  N.  B.  R.  492  (155),. 
30  Fed.  Gas.  664,  holding  Judgment,  on  note  given  with  warrant  to 
confess  Judgment,  obtained  against  debtor  not  known  to  creditor  to 
be  insolvent,  valid;  In  re  Graft,  2  Ben.  221,  F.  G.  3,316,  allowing^ 
creditors  to  amend  bill  alleging  preference  "in  contemplation  of  bank- 
ruptcy," to  conform  to  proof  of  debtor's  contemplation  of  insolvency; 
In  re  Graft,  6  Blatchf.  179,  F.  G.  3,317,  allowing  amendment  to  peti- 
tion in  bankruptcy  alleging  confession  of  Judgment  in  contempla- 
tion of  bankruptcy,  to  conform  to  proof  of  contemplation  of  in- 
solvency; Garr  v.  Hilton,  1  Gurt  234,  F.  G.  2,436,  holding  title  to 
bankrupt's  lands  fraudulently  conveyed  by  bankrupt  prior  to  pas- 
sage of  bankrupt  act,  passed  to  assignee;  Lonergan  v.  Fenlon,  15 
Fed.  Gas.  804,  refusing  to  set  aside  sale  on  execution  under  Judg- 
ment bond  giyen  by  debtor  when  insolvent  but  not  shown  to  have 
been  made  In  contemplation  of  bankruptcy;  United  States  v.  Pusey, 
6  N.  B.  R.  289,  27  Fed.  Gas.  633,  holding  section  44  of  act  of  1867, 
punishing  fraudulent  disposition  by  debtor  within  three  months  of 
bankruptcy  proceedings,  constitutional;  In  re  Wolf  skill,  5  Sawy. 
386,  F.  G.  17,930,  refusing  to  withhold  discharge  because  of  alleged* 
fraudulent  preference  where  Insolvent  debtor  paid  creditor  fourteen 
months  before  bankruptcy;  Reals  v.  Quinn,  101  Mass.  266,  holding 
that  to  avoid  mortgage  as  fraudulent  assignee  need  not  show 
present  insolvency  but  a  contemplation  of  insolvency  sufficient; 
JEtna  Life  Ins.  Go.  v.  Florida,  69  Fed.  935,  32  U.  S.  App.  753,  30 
L.  R.  A.  89,  holding  to  avoid  insurance  policy  contemplation  of 
suicide  must  have  amounted  to  resolution  to  commit  suicide;  Sim- 
mons, etc..  Go.  V.  Kaufman,  77  Tex.  135,  8  S.  W.  286,  construing 
phrase  "in  contemplation  of  assignment"  in  section  9  of  Texaa 
assignment  law;  in  elaborate  note  on  this  subject  in  28  Am.  Dec. 
217,  on  this  point.  Cited,  arguendo,  in  In  re  Perry,  19  Fed.  Gas.  265,. 
holding  that  payment  by  an  insolvent  trader  of  debt  of  a  creditor* 
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raises  presumption  of  preference,  but  not  proper  test  of  frand;  In  re 
Wright,  2  N.  B.  R.  (155)  492,  80  Fed.  Cas.  604,  holding  Judgments 
obtained  by  creditors  who  had  not  reasonable  cause  to  believe  debtor 
insolvent,  valid. 

,  Distinguished  in  In  re  Black,  2  Ben.  202,  203,  F.  C.  1,457,  holding 
that  under  act  of  1867,  word  "  insolvency  "  designed  to  cover  prefer- 
ences by  debtor  when  unable  to  meet  his  obligations;  Rison  v. 
Knapp,  1  Dill.  194  (115),  F.  G.  11,801,  holding  mortgage  by  debtors 
void  under  act  of  1867,  where,  as  reasonable  men,  they  would 
be  aware  of  their  insolvency;  In  re  Lord,  5  N.  B.  R.  330,  15  Fed. 
Gas.  877,  holding  judgment  entered  by  creditor  within  four 
months  of  bankruptcy  petition  and  when  debtor's  insolvency  was 
known,  fraudulent  preference,  though  entered  under  warrant  given 
where  debtor  apparently  solvent;  In  re  Locke,  1  Low.  294,  F.  G. 
8,439,  holding  illegal  preference  could  be  made  though  bankruptcy 
not  contemplated,  but  intent  not  proven;  In  re  Waite,  1  Low.  210, 
F.  G.  17,044,  holding  conveyance  by  silent  partner  of  whole  interest 
to  active  partner  and  mortgage  by  latter  of  entire  stock  to  separate 
creditor  of  each,  where  firm  insolvent,  void. 

Fraudulent  conToyances. —  At  common  law  a  conveyance  by  a 
debtor  to  a  bona  fide  creditor  was  valid  though  the  debtor  was  in- 
solvent, and  the  conveyance  was  made  for  purposes  of  preference, 
p.  167. 

Gited,  arguendo,  in  Jewell  v.  Knight,  123  U.  S.  434,  31  L.  193,  8 
8.  Gt.  195,  refusing,  to  allow  question  of  fraud  in  preference  by  sale 
and  delivery  of  debtor's  stock  to  be  certified  to  Supreme  Gourt. 

Bankruptcy. —  A  Judgment  confessed  by  a  debtor  through  a  power 
of  attorney  is  a  security  within  the  second  section  of  bankruptcy 
act,  and  will  be  deemed  to  have  been  made  in  contemplation  of  bank- 
ruptcy and  held  void  where  the  power  was  given  by  the  debtor  when 
irretrievably  insolvent  and  fifty  days  before  his  petition  in  bank- 
ruptcy, pp.  164-171. 

Gited  and  applied  in  Graham  v.  Stark,  3  Ben.  526,  8  N.  B.  R.  361 
(93),  F.  G.  5,676,  holding  debtor  unable  to  pay  her  debts  in  ordinary 
course  of  business  insolvent  within  meaning  of  bankruptcy  act; 
Merchants'  Nat  Bank,  etc.  v.  Truax,  1  N.  B.  R.  545  (146),  17  Fed. 
Cas.  59,  holding  mortgage  by  debtor  unable  to  pay  his  debts,  which 
mortgagee  had  reasonable  cause  to  believe  invalid.  Gited,  arguendo, 
in  In  re  Waite,  1  Low.  210,  F.  G.  17,Oi4.  holding  contemplation  of 
bankruptcy  could  be  presumed  from  mortgage  of  entire  property  of 
insolvent  firm  to  one  creditor  after  dissolution  of  partnership. 

Distinguished  in  dissenting  opinion  In  W^atson  v.  Taylor,  21  Wall. 
386,  22  L.  575,  majority  holding  Judgment  on  note  given  with  war- 
rant to  confess  Judgment  five  months  before  bankruptcy  petition, 
valid. 

Fraudulent  preferences. —  A  fraudulent  intent  in  making  a  pref- 
erence is  presumed  only  from  the  debtor's  own  act,  and  his  state  of 
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mind  is  considered  as  it  was  when  he  executed  a  power  to  enter  a 
judgment  and  not  when  his  creditors  acted  under  the  power,  p.  169. 

Cited  and  applied  in  Armstrong  v.  Rickey,  2  N.  B.  R.  475  (150), 
F.  0.  546,  holding  fraudulent  intent,  in  giving  warrant  to  confess 
judgment  without  contemplation  of  bankruptcy,  would  not  be  pre- 
sumed from  action  of  creditors  in  making  levy  on  day  before  bank- 
ruptcy petition;  Partridge  v.  Dearborn,  2  Low.  287,  288,  F.  O.  10,785, 
holding  neglect  of  insolvent  trader  to  prevent  rendition  of  judg- 
ments before  bankruptcy  not  proof  of  fraudulent  preference. 

XTsnry. —  The  burden  of  proof  is  on  the  party  alleging  usury, 
p.  171. 

XJsuzy. —  The  addition  of  the  current  rate  of  exchange  to  a  legal 
rate  of  interest,  as  compensation  for  discounting  a  bill  payable  at 
another  place,  is  not  a  usurious  transaction,  p.  172. 

Cited  and  principle  applied  in  Curtis  v.  Leavitt,  15  N.  Y.  230, 
holding  bonds  deposited  in  Philadelphia  to  secure  English  loan  not 
void  as  security  for  usurious  loan;  Churchman  v.  Martin,  54  Ind. 
386,  holding  clause  in  note  providing  for  exchange  and  expenses  of 
collection  not  usurious;  in  exhaustive  note  on  this  subject  in  46 
Am.  St  Rep.  195,  on  point  that  where  provision  for  exchange  is 
made  in  good  faith  and  not  to  cover  higher  rate  of  interest,  contract 
is  not  usurious. 

Distinguished  in  Buttrick  v.  Harris,  1  Biss.  444,  F.  C.  2,256,  hold- 
ing contract  usurious  where  exchange  was  not  shown  to  have  been 
added  for  benefit  of  maker  of  note. 

Miscellaneous. —  Cited,  Foster  v.  Ames,  1  Low.  317,  F.  O.  4,965, 
holding  that  District  Court  has  power  to  determine  rights  of  several 
mortgagees  on  bill  by  assignee  of  mortgagor,  such  a  bill  not  being 
multifarious;  Bayard  v.  Hargrove,  45  Oa.  353,  erroneous  and  no 
application;  Southern  v.  Fisher,  6  S.  C.  347,  holding  State  court  can- 
not, by  injunction,  interfere  with  exclusive  jurisdiction  of  Bank- 
ruptcy Courts  over  bankrupt  estates. 

13  How.  151-173,  14  L.  91.  BUCKINGHAM  v.  McLBAN. 

Treated  with  in  13  How.  150-151,  14  L.  90,  Buckingham  y.  Mo- 
Lean,  ante. 

13  How.  173-183,  14  L.  100,  HOGAN  v.  ROSS. 

Pleading. —  Where  a  plea,  to  a  declaration  on  an  injunction  bond, 
averring  a  breach  of  the  condition  in  one  count  and  declaring  for  th^ 
penalty  in  a  second  count,  responds  merely  to  the  first  count,  judg- 
ment upon  the  second  count,  as  for  default,  is  proper,  pp.  182-183. 

Cited  with  approval  in  Dwight  v.  Holbrook,  1  AUen,  560,  render- 
ing judgment  on  second  count  of  declaration,  not  answered,  though 
first  count  demurred  to;  Chapman  v.  Barney,  129  U.  S.  681,  32  L. 


157  Notes  on  U.  S.  Reports.  13  How.  183-198 

801,  9  S.  Ot  427,  holding  court  erred  in  submitting  cause  to  jury 
where,  through  amendments,  declaration  remained  unanswered. 
Cited,  arguendo,  in  Aurora  City  v.  West,  7  WalL  91,  19  L.  46,  hold- 
ing that  where  plaintiff  fails  to  take  judgment  on  a  count  to  which 
there  is  no  plea,  the  general  Issue  having  been  withdrawn,  the  count 
win  be  deemed  to  have  been  waived. 

13  How.  183-190,  14  L.  105,  OOFFEB  ▼.  PLANTERS'  BANK  OF 

TENNESSEE. 

Suit  by  assignee. —  Federal  court  has  no  jurisdiction,  under 
judiciary  act,  of  a  suit  on  a  note  by  an  assignee,  unless  it  would 
have  had  jurisdiction  had  no  assignment  been  made,  but  as  between 
Immediate  indorser  and  indorsee,  where  they  are  citizens  of  differ- 
ent States,  the  Federal  court  has  jurisdiction  independently  of  the 
citizenship  of  the  original  parties  to  the  instrument,  pp.  187-188. 

Cited  and  followed  in  Superior  City  v.  Ripley,  138  U.  S.  97,  34 
L.  916,  11  S.  Ct  289,  holding  acceptance  of  draft  constituted  new 
contract  between  acceptor  and  payee,  and  if  residents  of  different 
States,  Federal  courts  had  jurisdiction;  Jewett  v.  Bradford,  etc.. 
Bank,  45  Fed.  802,  holding  Federal  court  has  jurisdiction  over  pro- 
ceeding to  com];>el  transfer  of  stock;  Williams  v.  Wall,  60  Mo.  321, 
holding  indorsement  of  a  draft  creation  of  a  new  bill  within  gaming 
law,  Wagn.  Stat  661. 

Distinguished  in  Parker  v.  Ormsby,  141  U.  S.  85,  35  L.  656,  11  S. 
Ct  913,  holding  Circuit  Court  had  no  jurisdiction  over  action  by 
assignee  of  promissory  note  where  payee's  citizenship  was  not 
shown  in  record;  New  Orleans,  etc.,  Co.  v.  Recorder,  etc.,  27  La. 
Ann.  293,  holding  transferee  of  note  and  mortgage  not  competent 
to  sue  in  Federal  courts,  his  transferrer  having  no  such  right;  Shuford 
V.  Cain.  1  Abb.  (XJ.  S.)  308,  F.  C.  12,823,  holding  Federal  court  no 
jurisdiction  over  action  on  non-negotiable  note  where  maker  (de- 
fendant), payee  and  indorsee  (plaintiff)  were  citizens  of  same  State. 

Liability  of  an  indorser  to  his  immediate  indorsee  is  a  several 
liability,  and  an  action  against  several  Indorsers  may  be  dismissed 
as  to  all  but  the  last  PP.  188-189. 

Cited  and  followed  in  Hawes  v.  Marchant,  1  Curt  147,  F.  C.  6,240, 
allowing  plaintiffs  to  discontinue  as  to  one  surety  on  a  statutory 
bond  for  the  liberties  and  judgment  against  the  others. 

Billa  and  notes. —  By  the  statutes  of  Mississippi  the  last  indorsee 
of  a  note  has  the  right  to  sue,  and  to  discontinue  as  to  any  one 
or  more  of  the  makers  or  indorsers  of  a  joint  note,  as  if  it  were  a 
joint  and  several  promise,  pp.  189-190. 

13  How.  190-198,  14  L.  108,  WEEMS  v.  GEORGE. 

Federal  court  —  Suit  by  assignee. —  An  alien,  who,  as  heir  of  a 
mortgagor,  sues  a  third  person  for  damages  for  failing  to  discbarge 


13  How.  108-212  Notes  on  U.  S.  Reports.  158 

mortgagor's  debts,  as  he  had  agreed,  whereby  foreclosure  proceed- 
ings were  brought,  may  sue  In  the  Federal  court,  as  he  sues  not  as 
assignee  of  the  debt,  but  for  damages  for  failure  to  discharge  It, 
p.  196. 

An  exception  to  the  admission  of  a  paper,  not  set  forth  or  an- 
nexed to  the  bill  of  exceptions,  the  ground  of  admission  not  being 
stated,  overruled,  p.  196. 

An  exception  to  parol  evidence,  that  a  suit  had  been  brought  can- 
not be  sustained,  where  it  may  have  been  offered  to  show  demand 
and  payment  of  a  note,  and  not  to  prove  a  record,  p.  197. 

Bill  of  exceptions.-^  Where  a  case  Is  tried  by  a  Judge  without  a 
Jury,  he  acts  as  a  referee  by  consent  and  no  bill  of  exceptions  will 
He  to  his  reception  or  rejection  of  testimony,  though  the  Supreme 
Court  will  consider  whether  the  evidence  was  properly  In  the  record 
as  a  basis  for  a  decision,  p.  197. 

Cited  and  applied  in  Burr  v.  Des  Moines  Co.,  1  Wall.  103,  17  L. 
563,  dismissing  case  which  came  up  on  statement  of  evidence  and 
not  of  ultimate  facts;  Martlnton  v.  Fairbanks,  112  U.  S.  675,  28  L. 
864,  5  S.  Ct  323,  refusing  to  review  case  where  the  only  exception 
was  to  the  general  finding  for  the  plaintiff  upon  the  evidence  ad- 
duced; Key  West  v.  Baer,  66  Fed.  443,  30  U.  S.  App.  140,  holding, 
where  court  finds  generally.  In  a  case  submitted  without  a  Jury,  the 
losing  party  can  only  have  admission  and  rejection  of  evidence  re- 
viewed; Lynch  v.  Grayson,  5  N.  Mex.  494,  25  Pac.  993,  holding  re- 
fusal to  make  special  findings  where  cause  tried  without  a  Jury  not 
subject  to  exception. 

Distinguished  in  Williams  v.  Soutter,  7  Iowa,  440,  holding,  under 
local  statute,  exceptions  allowable  to  admission  or  rejection  of  testi- 
mony where  case  tried  by  the  court;  Wilson  v.  State,  16  Ark.  609, 
holding  criminal  issue  cannot  be  tried  by  court  without  a  Jury. 

Costs. —  Under  Louisiana  code  heirs  of  an  original  owner,  who 
extinguish  liens  which  defendant  covenanted  to  discharge,  may  re- 
cover costs  expended  In  extinguishing  the  liens  as  part  of  their 
damages  for  defendant's  failure  to  fulfill  his  contract,  p.  198. 

13  How.  198-212,  14  L.  Ill,  LORD  v.  GODDARD. 

Fraud  —  Deceit. —  In  an  action  for  giving  a  commercial  letter  of 
recommendation  with  Intent  to  deceive  there  must  be  proof  of  an 
actual  fraudulent  intent,  and  the  falsity  of  the  contents  of  the 
letter  and  carelessness  of  the  defendant  Is  not  sufficient,  pp.  210-211. 

Cited,  affirmed  and  followed  in  Merchants'  Nat  Bank  v.  Sells, 
3  Mo.  App.  95,  holding  erroneous  identification  of  an  impostor,  by 
one  deceived  as  to  his  identity,  raised  no  liability  for  loss  resulting 
from  the  identification;  Pennsylvania,  etc..  Life  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank,  etc.,  73  Fed.  654,  43  XJ.  S.  App.  75,  38  L.  R.  A.  70, 
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and  n.,  holding  statutory  meaning  of  "misrepresentation  in  bad 
!  faith  '*  did  not  embrace  false  statement  made  with  reckless  care- 

I  lessness  but  believed  to  be  true;  Broadnax  v.  Bradford,  50  Ala.  275, 

holding  a  partner's  false  statements  as  to  the  financial  condition  of 
his  co-partner,  not  fraudulent  unless  known  to  him  to  be  false  or 
made  with  intent  to  deceive;  Howland  v.  Carson,  28  Ohio  St  629, 
holding  judgment  for  damages  for  seduction  of  daughter,  not  a 
debt  arising  out  of  fraud,  and  barred  by  discharge  in  bankruptcy; 
Biggs  V.  Barry,  2  Curt  263,  F.  O.  1,402,  holding  in  action  of  trover, 
to  rescind  a  sale,  actual  expectation,  not  reasonable  expectation,  of 
defendants,  as  to  paying  for  the  goods  was  test  of  fraud;  Bolfes  v. 
Bnssell,  5  Or.  402,  rendering  Judgment  for  defendant  in  action  for 
damages  for  false  representations  as  to  character  of  land  sold  by 
defendant,  where  Jury  failed  to  find  that  defendant  knew  representa- 
tions false;  note  in  5  Am.  Dec.  213,  on  point  that  merchant  making 
commercial  recommendation,  not  responsible  for  its  verity;  note  in 
6  Am.  Dec.  118,  on  point  that  false  affirmation  of  fact,  inducing 
purchase,  vitiates  contract,  or  gives  action  for  deceit;  in  exhaustive 
note,  18  Am.  St  Rep.  560,  on  point  that  law  raises  no  presumption 
of  knowledge  from  falsity  of  representation.  Cited  in  dissenting 
opinion  in  Sentman  v.  Gamble,  69  Md.  319,  13  Atl.  61,  majority  hold- 
ing that  a  vendor's  false  representation  as  to  amount  of  acreage, 
having  been  admitted  in  evidence  generally,  was  evidence  of  partial 
failure  of  consideration,  though  not  fraudulent  Cited,  obiter,  in 
Brady  v.  Evans,  78  Fed.  560,  47  U.  S.  App.  416,  holding  action 
against  bank  directors  for  deceit  for  fraudulent  statements  not 
maintainable  where  depositor  failed  to  allege  that  but  for  the  state- 
ments he  would  have  withdrawn  deposit. 

Distinguished  in  Einstein  v.  Marshall,  58  Ala.  159,  29  Am. 
Rep.  733,  holding  person  causing  credit  to  be  advanced  to  one 
recommended  by  him  as  ''good,"  liable  as  for  a  fraudulent  deceit 
where  he  knew  the  statement  to  be  false;  Wilder  v.  De  Cou,  18 
Minn.  478,  holding  in  action  on  note  that  if  payee  made  false  state- 
ments, falsely  alleging  his  knowledge  of  their  truth,  he  was  guilty  of 
fraud;  Wynne  v.  Allen,  7  Baxt.  316,  32  Am.  Rep.  564,  holding  a  de- 
fendant making  a  recommendation  known  to  him  to  be  false  would 
be  liable  to  person  acting  on  it  to  his  damage;  Clafiln  v.  Common- 
wealth Ins.  Co.,  110  U.  S.  95,  28  L.  82,  3  S.  Ct  515,  holding  false  state- 
ments to  insurer,  made  not  to  deceive  insurer,  but  to  prevent  exposure 
of  previous  statements  to  commercial  agency,  fraudulent.  Denied  in 
Nevada  Bank,  etc.  v.  Portland  Nat.  Bank,  59  Fed«  345,  holding 
false  representations  as  to  financial  responsibility  of  another,  reck- 
lessly made,  actionable  fraud  being  implied.  Criticised  in  note  in 
25  Am.  Dec.  449,  stating  later  rule  that  recommendation,  known  to 
be  false,  productive  of  loss,  is  actionable,  though  there  be  no  intent 
to  deceive. 
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13  How.  212-216,  14  L.  117,  MO^SELL  v.  HALL. 

Fleas. —  Failure  to  join  In  a  demurrer  to  a  plea  is  a  waiver  of 
the  plea,  p.  215. 

Bail  —  Pleas. —  In  scire  facias  against  bail,  on  a  Judgment  on 
a  promicLsory  note,  it  Is  no  defense  to  plead  payment  of  the  note 
before  Judgment,  the  plaintiiTs  right  bein&  established  by  the  Judg- 
ment, and  the  omission  to  enter  a  formal  Judgment  on  such  a  plea 
is  a  mere  formal  imperfection,  p.  216. 

Appeal  and  error. —  On  a  scire  facias  a  motion  to  enter  an  ex- 
oneration of  bail  is  a  collateral  proceeding,  addressed  to  the  equita- 
ble discretion  of  the  court,  founded  upon  its  practice,  and  not  sub- 
ject to  writ  of  error,  p.  215. 

Cited  with  approval  in  Cook  v.  Burnley,  11  WalL  676,  20  L.  86, 
refusing  to  review  order  of  lower  court,  supplying  lost  record; 
Steines  v.  Franklin  County,  14  Wall.  22,  20  L.  848,  holding  decision 
of  State  Supreme  Court,  on  motion  for  rehearing,  not  re-examinable 
in  Supreme  Court;  United  States  y.  Abatoir  Place,  106  U.  S.  162,  27 
L.  129,  1  S.  Ct  171,  holding  refusal  of  motion  that  certificate  of 
reasonable  cause  of  seizure  be  entered,  not  reviewable  in  Supreme 
Court;  The  Elmira,  16  Fed.  139,  holding  refusal  to  quash  execution 
issued  against  sureties  in  admiralty  cause,  not  reviewable  by  Su- 
preme Court 

13  How.  21^-218,  14  L.  118,  UNITED  STATES  V.  M'CULLAGH. 

District  Courts  have  no  Jurisdiction  under  the  act  of  1844  over 
cases  presenting  legal  titles  under  British  grants,  their  Jurisdiction 
applying  only  to  suits  involving  equitable  and  inchoate  titles,  p. 
217. 

Not  cited. 

13  How.  218-229,  14  L.  119,  MILLER  ▼.  AUSTEN. 

A  certificate  of  deposit,  payable  to  depositor's  order  on  return 
of  certificate,  being  a  direct  promise  to  pay  a  certain  sum,  is  a 
negotiable  instrument,  pp.  228-229. 

The  following  citing  cases  afilrm  and  rely  upon  this  holding:  Bull 
V.  Bank,  123  U.  S.  112,  31  L.  100,  8  S.  Ct  64,  holding  biU  of  ex- 
change payable  in  current  funds,  negotiable;  Armstrong  v.  Amer- 
ican Exchange  Bank,  133  U.  S.  460,  33  L.  757,  10  S.  Ct.  458,  hold- 
ing an  instrument  signed  by  one  bank,  addressed  to  another,  stat- 
ing that  W.  &  Co.  had  deposited  a  certain  sum  for  the  use  of  K.  & 
Co.,  a  certificate  of  deposit;  Woodruff  v.  Mississippi,  162  U.  S.  303, 
40  L.  977,  16  S.  Ct.  824,  holding  bonds  payable  in  "  gold  coin  of  the 
United  States,"  payable  in  money  of  the  United  States  of  any 
description;  Wheeler  v.  Glasgow,  97  Ala.  704,  11  So.  760,  holding 
certificate  of  deposit  irrevocable  after  indorsement,  and  collectible 
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after  death  of  depositor;  Drake  v.  Markle,  21  Ind.  435,  83  Am.  Dec. 
359,  holding  certificate  of  deposit  payable  in  currency  a  negotiable 
promissory  note;  Fells,  etc.,  Sav.  Inst.  v.  Weedon,  18  Md.  327,  81 
Am.  Dec  606,  holding  certificate  of  deposit  a  negotiable  Instru- 
ment, and  bank  entitled  to  its  surrender  on  demand  of  payment; 
First  Nat  Bk.  v.  Security  Nat.  Bk.,  34  Neb.  77,  33  Am.  St.  Rep.  62i; 
ol  N.  W.  306,  15  L.  R.  A.  390,  and  n.,  holding  bank  issuing  certifi- 
cate of  deposit,  entitled  to  plead  defense  of  failure  of  consideration, 
against  purchaser  after  maturity,  certificate  being  negotiable; 
Pardee  v.  Fish,  60  N.  Y.  268,  19  Am.  Rep.  177,  holding  Indorser  of 
certificate  of  deposit  payable  "in  current  bank  notes"  liable  as 
on  a  negotiable  note;  Citizens'  Nat  Bk.  y.  Brown,  45  Ohio  St  42, 
4  Am.  St  Rep.  527,  11  N.  E.  800,  holding  certificate  similar  to  that 
discussed  in  main  case  negotiable  and  actionable,  upon  loss,  with- 
out an  Indemnity  bond;  Blckley  v.  Commercial  Bank,  39  S.  C.  291, 
39  Am.  St  Rep.  727,  17  S.  E.  979,  holding  certificate  of  deposit  like 
a  promissory  note,  and  parol  evidence;  that  though  sigfted  by  man- 
ager, it  was  issued  by  bank.  Inadmissible;  Leaphart  v.  Commercial 
Bank,  45  S.  C.  567,  55  Am.  St  Rep.  803,  23  S.  E.  941,  33  L.  R.  A. 
702,  holding  certificate  of  deposit  like  a  promissory  note  and  no 
trust  relation  existed  between  depositee  and  depositor;  Klauber  v. 
Biggerstaff,  47  Wis.  555,  32  Am.  Rep.  774,  3  N.  W.  357,  holding 
certificate  of  deposit  payable  in  currency  negotiable;  Brummagim 
T.  Tallant  29  Cal.  505,  89  Am.  Dec.  62,  holding  certificate  of  deposit 
payable  on  demand,  a  promissory  note,  against  which  statute  of 
limitations  runs  from  its  date;  Finer  v.  Clary,  17  B.  Mon.  662,  hold- 
ing certificate  of  deposit,  payable  In  currency,  issued  In  Ohio,  in- 
dorsed In  Kentucky,  a  foreign  bill  of  exchange;  Mitchell  y.  Easton,. 
37  Minn.  337,  33  N.  W.  911,  holding  bank's  certificate  of  deposit  a 
promissory  note,  and  no  deihand  necessary  to  start  statute  of  hm- 
itations;  Fultz  y.  Walters,  2  Mont  167,  holding  certificate  of  de- 
posit transferable  as  a  negotiable  instrument  by  delivery,  without 
indorsement  of  depositor;  Blckley  y.  Bank,  43  S.  C.  533,  21  S.  E. 
888,  holding  parol  evidence  admissible  to  show  that  certificate  of 
deposit  signed  by  one  as  **  manager,''  was  Issued  by  a  bank; 
Curran  v.  Witter,  68  Wis.  19,  60  Am.  Rep.  827,  31  N.  W.  708,  hold- 
ing certificate  of  deposit  a  negotiable  promissory  note;  on  this 
point  in  note  in  14  Am.  Dec.  426;  in  note  in  42  Am.  Dec.  577,  on 
point  that  same  rules  govern  negotiability  of  certificates  of  deposits 
as  of  promissory  notes.  Cited  in  dissenting  opinion  in  Tevis  v. 
Toung,  1  Met  (Ky.)  215,  majority  holding  instrument  having  form 
of  bill  of  exchange,  except  name  of  drawer,  not  actionable,  though 
accepted  and  indorsed. 

Distinguished  hi  Renfro  v.  Merch.  Bank,  83  Ala.  427,  3  So.  776, 
holding  certificate  of  deposit  not  negotiable  paper  under  local  stat- 
ute; Hunt  appellant  141  Mass.  519,  6  N.  E.  557,  holding  national 
bank  certificate  of  deposit  a 'note,  not  intended  to  circulate  as 
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money,  and,  therefore,  not  illegal  nnder  revised  statutes;  Llndsey 
y.  McOlelland,  18  Wis.  484,  86  Am.  Dec.  788,  holding  certificate  of 
deposit,  payable  In  "current  funds,"  not  negotiable.  Denied  in 
Lebanon  Bank  y.  liangan,  28  Pa.  St  458,  holding  certificate  of 
deposit  not  negotiable. 

Statutory  constmction. —  Ck>nstnictlon  by  Ohio  Supreme  Court 
of  Ohio  statute  defining  negotiable  Instruments,  as  to  certificates  of 
deposit,  was  not  followed  by  the  Supreme  Court  in  a  case  arising 
in  Ohio. 

The  case  is  cited  as  authority  for  the  practice  here  adopted  in 
Talcott  y.  Pine  Grove,  1  Flipp.  124,  F.  C.  13,735,  refusing  to  follow 
decision  of  Supreme  Court  of  Michigan  as  to  validity  under  Michi- 
gan Constitution  of  statute  authorizing  issue  of  bonds;  dissenting 
opinion  in  Dred  Scott  y.  Sandford,  19  How.  604,  15  L.  783,  ma- 
jority following  decisions  of  Supreme  Court  of  Missouri  as  to  the 
status  under  the  laws  of  Missouri  of  a  slave,  taken  to  a  free  State, 
and  returned  to  Missouri. 

13  How.  229-230,  14  L.  124,  SALTMABSH  v.  TUTHILL. 

In.  suit  by  indorsee  against  Indorser,  the  drawer  and  drawee  of 
the  bill  are  incompetent  witnesses  to  Impeach  their  own  paper  on 
the  ground  of  usury,  and  being  Incompetent  to  establish  the  whole 
defense,  are  incompetent  to  establish  a  part,  p.  230. 

Cited  in  note  in  22  Am.  Bep.  94,  on  point  that  indorser  of  negotia- 
ble paper  is  not  competent  witness  to  impeach  its  consideration. 
Distinguished  in  Sweeny  y.  Baster,  1  WalL  173,  17  L.  683,  holding 
testimony  of  special  indorser  for  collection  admissible  to  explain 
the  indorsement. 

13  How.  280-244,  14  L.  124,  TYLBB  ▼.  BLACK. 

Bqulty—^Frand.^*  Where  a  purchaser  induces  the  owner  of 
land,  ignorant  of  its  location  or  of  his  title,  to  sell  it  for  a  grossly 
inadequate  sum,  by  means  of  fraudulent  representations  as  to  the 
quantity  and  quality  of  the  land,  and  as  to  a  lien  which  he  pro- 
fessed to  have  for  taxes  paid,  the  sale  will  be  set  aside,  pp.  240- 
244. 

Cited  with  approval  in  Jones  v.  Van  Doren,  130  U.  S.  691,  32  L. 
1079,  9  S.  Ct  687,  holding  that  purchaser  with  notice  from  one  who 
fraudulently  obtained  conveyance  of  dower  right,  and  thereby,  be- 
came a  trustee  ex  malefido,  was  affected  by  the  trust;  Miner  y. 
Medbury,  6  Wis.  309,  rescinding  sale  of  timber  land  because  of 
vendor's  false  representations. 

13  How.  244-250,  14  L.  130,  CAMPBELL  ▼.  DOB. 

Appeal  and  error. —  Where  both  parties  in  an  action  of  eject- 
ment, in  a  State  court  claim  under  an  act  of  Congress,  either  Is 
entitled  to  have  the  Judgment  revised  in  the  Supreme  Court,  p.  247. 
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School  lands. —  Under  act  of  1826,  providing  for  selection  of 
school  lands,  where  no  lands  were  available  in  designated  town- 
ships, the  selection  was  authorized  in  nearest  adjacent  township, 
p.  24a 

Cited  in  Sprayberry  y.  State,  62  Ala.  462,  to  the  same  effect 

School  lands. —  Where  school  land  in  Ohio  was  selected  and  re- 
served from  sale  nnder  act  of  1826,  and  the  selection  withdrawn 
mider  authority  of  the  commissioner  of  the  land  office,  and  entry 
made  by  an  individual  with  notice  of  facts,  the  confirmation  by 
the  secretary  of  the  treasury  of  the  original  selection,  at  request 
of  the  school  trustees,  left  the  legal  title  in  the  State  legislature 
and  no  equity  in  the  entry  man,  p.  249. 

Cited  with  approval  in  Sprayberry  v.  State,  62  Ala.  464,  hold- 
ing that  under  act  of  1826,  mere  approval  by  secretary  of  treasury 
of  school  land  selection,  clothes  State  with  title. 

Denied,  obiter,  in  Oxford  Tp.  v.  Columbia,  88  Ohio  St  d5,  hold- 
ing title  to  selected  school  lands  would  pass  to  school  trustees,  and 
not  to  State. 

13  How.  250-261,  14  L.  183,  GLENN  v.  UNITBD  STATB& 

A  private  survey  is  of  no  value  in  support  of  claim  nnder  a 
Spanish  grant  p.  256. 

Cited  and  followed  in  Waterman  y.  Smith,  13  CaL  416,  holding 
grantee  cannot  enlarge  calls  of  his  concession  by  occupation  or 
cultivation;  Biddle  Boggs  y.  Merced  M.  Co.,  14  CaL  359,  holding 
fraud  not  inferable,  because  official  survey  of  Mexican  grant 
differed  from  original  private  survey,  which  had  no  binding  force. 

Spanish  grants. —  In  cases  between  the  United  States  and  in- 
dividuals. Involving  the  validity  of  titles  under  Spanish  grants,  the 
courts  must  proceed  in  conformity  with  law  of  nations,  the  stipula^ 
tlons  of  the  treaty  under  which  the  country  was  acquired,  the  acts 
of  Congress,  and  the  ordinances  of  the  government  from  which 
daim  is  derived,  p.  257. 

Spanish  grants. —  Where  a  grantee  under  a  Spanish  concession 
ttdlB  to  perform  the  conditions  of  the  grant,  to  populate  and  culti- 
vate the  land,  so  that  the  Spanish  governor  would  have  refused  to 
complete  the  title,  the  Supreme  Court  under  the  act  of  1824,  will 
refuse  to  confirm  it,  pp.  25&-259. 

Cited  and  followed  in  Yilemont  v.  United  States,  13  How.  267, 
14  L.  140*  refusing  to  confirm  concession,  because  of  grantee's 
failure  to  bnUd  road  and  perform  conditions;  Muse  v.  Arlington 
Hotel  O0.9  68  Fed.  642,  holding  that  where  Spanish  grant  required 
survey  on  the  ground,  no  title  could  vest  until  survey  and  record- 
ing ot  plat;  l^and  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  587,  35  L. 
285,  U  S.  Ct.  662,  holding  empressario  grant  in  Mexico  conferred  no 
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title  until  actual  colonization.  Cited  with  approval,  but  not  fol- 
lowed, In  Gunn  y.  Bates,  6  Cal.  270,  holding  that  grantee  under 
conditional  Mexican  grant  had  sufficient  title  to  maintain  eject- 
ment, though  conditions  of  grant  not  performed.  Cited  In  dissent- 
ing opinion  in  Fremont  v.  United  States,  17  How.  569,  570,  572,  15 
L.  251,  252,  majority  holding  grant  on  condition  of  inhabitation  not 
forfeited  by  failure  to  perform  condition. 

Distinguished  in  Fremont  v.  United  States,  17  How.  556,  15  L. 
245,  holding  Alvarado  grant  on  condition  of  habitation  and  sur- 
vey, not  forfeited  by  failure  to  perform  conditions;  N.  Y.  Indians 
V.  United  States,  170  U.  S.  17,  42  L.  933,  18  S.  Ct.  534,  holding  treaty 
of  1835  conferred  on  Indians  a  present  titie  to  land  in  Kansas,  not 
divested  by  their  failure  to  move  there  in  five  years;  Branch  v. 
Mitchell,  24  Ark.  445,  holding  description  In  act  of  1850  sufflclentiy 
certain  to  vest  titie  in  swamp  lands  In  the  State. 

Spanish  grants. —  The  political  department  alone  could  perfect 
titles  after  the  treaty  of  cession  until  the  act  of  1824  gave  the 
courts  Jurisdiction  to  determine  titles;  and  under  that  act  grantees 
under  Spanish  concessions  could  take  no  steps  after  March  3,  1804, 
to  complete  their  titles,  so  that  grants  are  Judged  as  they  stood 
upon  that  day,  pp.  260-261. 

Cited  and  applied  in  United  States  v.  Parrott,  McAll.  321,  F.  O. 
15,998,  holding  that  until  act  of  1851,  political  power  alone  had 
power  to  perfect  tities  to  land  embraced  in  treaty  of  Guadalupe 
Hidalgo. 

13  How.  261-268,  14  L.  138,  HEIRS  OF  DON  CARLOS  de  VILB- 
MONT  V.  UNITED  STATES. 

Spanish  g^rants. —  Where  a  grantee  of  a  concession  requiring 
him  to  build  a  road  and  make  an  establishment  upon  the  land,  fails 
to  do  either,  and  takes  no  possession  until  after  the  concession  ta 
the  United  States,  alleging  as  an  excuse  his  position  as  a  post  com- 
mandant, and  the  hostility  of  the  Indians,  as  the  Spanish  authori- 
ties would  not  have  confirmed  the  grant,  the  court  vrill  not  do  so, 
pp.  266-267. 

Cited  with  approval  in  United  States  v.  Noe,  23  How.  317,  16  L. 
464,  refusing  claim  under  grant  made  under  colonization  laws, 
where  grantee  failed  for  eleven  years  to  take  steps  to  complete  his 
titie.  Cited  in  dissenting  opinion  in  Fremont  v.  United  States,  17 
How.  569,  570,  15  L.  251,  majority  holding  grant  on  condition  of 
habitation,  not  forfeited  by  failure  to  perform  condition. 

Distinguished  in  Fremont  v.  United  States,  17  How.  556,  16  L» 
245,  holding  Alvarado  grant  not  forfeited  by  failure  to  survey  and 
colonize;  N.  Y.  Indians  v.  United  States,  170  U.  S.  17,  42  L.  933.  18 
S.  Ct.  534,  holding  present  titie  to  lands  in  Kansas,  conferred  on 
Indians  by  treaty  of  1835,  not  divested  by  their  failure  to  move 
there. 
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A  Spanish  grant,  which  cannot  be  located  by  survey,  is  not  sub- 
ject to  confirmation,  p.  267. 

Cited  with  approval  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644, 
holding  Spanish  grant  of  "  one  square  league  of  land/'  void;  Ledoux 
y.  Black,  18  How.  475,  15  L.  458,  holding  confirmation  of  land,  spe- 
cific boundaries  of  which  could  not  be  located,  under  a  survey,  in- 
operative. 

13  How.  268-273,  14  L.  140,  NBVES  v.  SCOTT. 

Federal  equity  Jurisdiction. —  Under  the  Constitution  and  acts  of 
Congress,  Federal  courts  have  general  equity  jurisdiction  admin- 
istered similarly  in  all  the  States,  and  the  decision  of  the  Georgia 
Supreme  Court  upon  a  general  question  of  equity,  involving  no 
local  usage  or  law,  is  not  binding  as  authority  upon  the  Supreme 
Court,  pp.  271-272. 

Cited  and  relied  upon  in  Rockland  v.  Water  Co.,  86  Me.  57,  29 
AtL  035,  refusing  to  restrain  a  nuisance  created  by  dam,  where 
remedy  at  law  was  adequate;  Noonan  v.  Lee,  2  Black,  509,  17  L. 
281,  holding  District  Court  in  Wisconsin  had  no  power  to  direct 
mortgagor  to  pay  unsatisfied  balance  according  to  local  rule; 
Johnston  v.  Roe,  1  McCrary,  165,  1  Fed.  695,  holding  Federal  court 
not  bound  by  local  statute  of  limitations  in  action  by  bank  re- 
ceiver against  an  estate  for  a  debt  fraudulently  concealed;  Northern 
Pac.  R.  R.  V.  St  Paul,  etc.,  R.  R.,  2  McCrary,  265,  4  Fed.  692, 
holding  that  whatever  the  powers  of  the  State  court  might  be,  a 
Federal  court  in  chancery  could  substitute  an  indenmity  bond  for 
an  injunction  from  building  a  railroad  crossing;  Howards  v.  Selden, 
4  Hughes,  310,  5  Fed.  473,  granting  sheriff* s  surety,  who  was  forced 
to  satisfy  creditors,  relief  against  deputy  sheriff's  surety,  who  be- 
came solvent,  and  was  primarily  liable,  though  both  sureties  resi- 
dents of  same  State;  Strettell  v.  Ballou,  3  McCrary,  47,  9  Fed.  257, 
holding  Colorado  statute  could  not  give  Circuit  Court  jurisdiction 
over  bill  for  partition  by  an  owner  of  an  undivided  interest  in  a 
mine;  Orendorf  v.  Budlong,  12  Fed.  26,  holding  jurisdiction  of  Dis- 
trict Court  to  set  aside  fraudulent  transfer,  not  affected  by  State 
statute  of  limitations;  Edwards  v.  Davenport,  4  McCrary,  43,  20 
Fed.  762,  refusing  to  follow  decisions  of  Iowa  Supreme  Court,  as 
to  responsibility  of  a  lunatic  upon  his  contracts;  Nickerson  v.  A. 
T.,  etc.,  R.  R.,  1  McCrary,  384,  30  Fed.  86,  refusing  to  hear  case 
in  equity  upon  stipulation  containing  agreed  facts  and  waiving 
pleadings,  according  to  Kansas  statute;  American  Assn.  v.  Eastern, 
etc..  Land  Co.,  68  Fed.  722,  refusing  to  entertain  partition  suit, 
where  plaintiff's  title  was  disputed,  though  local  statute  permitted 
it;  Montejo  v.  Owen,  14  Blatchf.  327,  F.  C.  9,722,  holding  answer  to 
complaint  on  a  judgment  permissible  under  New  York  statute, 
not  allowable  under  revised  statutes;  Breeden  v.  Lee,  2  Hughes, 
488,  F.  C.  1,828,  granting  complainant  injunction  to  stay  execution 
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of  Yirgliila  judgment,  though  statute  of  Virginia  afforded  legal 
remedy;  Lamb  y.  Starr,  Deady,  364,  F.  O.  8,021,  holding  that  Oregon 
statute  limiting  suits  in  partition  to  those  in  possession,  did  not  pro- 
hibit suit  for  partition  in  Federal  court  by  one  out  of  possession; 
Blanchard  y.  Sprague,  1  Cliff.  291,  F.  O.  1,516,  holding  parties  not 
competent  witnesses  in  Circuit  Court,  Massachusetts  statute  to  the 
contrary  notwithstanding;  White  y.  Bower,  48  Fed.  188,  refusing 
to  allow  aflftrmatiye  relief  on  an  answer  in  the  nature  of  a  cross- 
bill, conforming  to  Georgia  practice,  but  not  to  equity  rules;  Watts 
▼.  Oamors,  10  Fed.  149,  affirmed  in  115  U.  S.  362,  29  L.  409,  6  S.  Ct. 
05,  holding  that  Louisiana  law  awarding  stipulated  penalty  as 
measure  of  damages  for  breach  of  charter-party,  would  not  be  fol- 
lowed; Kirby  y.  Lake  Shore,  etc.,  B.  B.,  120  XT.  S.  188,  80  L.  573,  7 
S.  Ct  434,  applying  rule  that  time  will  not  run  in  fayor  of  de- 
fendant in  action  for  fraud  until  discoyery,  notwithstanding  New 
York  statute,  modifying  rule. 

Cited,  arguendo,  in  Brown  y.  Buck,  75  Mich.  278, 13  Am.  St  Bep. 
440,  42  N.  W.  828,  5  L.  B.  A.  228,  and  n.,  holding  statute  proylding 
for  final  decision  of  facts  in  equity  cases  by  Juries,  unconstitutional; 
Bell  y.  Ohio,  etc..  Trust  Co.,  1  Blss.  273,  F.  C.  1,260,  holding  priority 
of  Jurisdiction  between  State  and  Federal  courts  determined  by  date 
of  service  of  process  and  ordering  property  taken  from  Federal 
court's  recelyer  to  be  returned  to  him. 

Distinguished  In  Pulliam  y.  Pulliam,  10  Fed.  78,  F.  C.  ll,463a» 
holding  Tennessee  statute  of  limitations  limiting  time  for  presenta* 
tion  of  claims  against  estates,  binding  on  Federal  courts;  Ashley 
y.  Cunningham,  16  Ark.  174,  holding  heir,  substituted  as  complain- 
ant in  place  of  deceased  ancestor,  in  a  remanded  case,  could  raise 
no  question  in  the  State  court,  decided  by  the  Supreme  Court 
Cited  in  argument  of  counsel  in  Johnston  y.  Straus,  4  Hughes,  636, 
26  Fed.  67,  distinguished  by  court  following  State  construction  of 
local  statute,  allowing  creditors,  bringing  creditors'  bill,  superior 
rights  oyer  fund  Inyolyed. 

Federal  courts  —  Marriage  settlement — The  decision  in  Neyes 
▼.  Scott  9  How.  196,  13  L.  102,  that  the  marriage  settlement  there 
considered  was  an  executed  trust  which  would  be  enforced  by  a 
court  of  equity  for  the  benefit  of  complainants,  the  cestuis  que 
trust  Is  adhered  to,  though  inconsistent  with  the  yiews  of  the  Su- 
preme Court  of  Georgia,  pp.  272-273. 

Beferred  to  in  Adams  y.  Adams,  21  Wall.  196,  22  L.  508,  hold- 
ing a  settlement  to  a  third  party,  Ignorant  thereof,  by  a  husband 
for  the  benefit  of  his  wife,  a  trust;  Sulliyan  y.  Sulliyan,  23  Fed.  Caa. 
366,  construing  rights  of  a  child  under  a  conyeyance  by  parent 

13  How.  274-283,  14  L.  143,  DB  FOBBST  y.  LAWBBNCB. 

Tariff. —  Dried  sheepskins,  with  wool  on,  though  known  to  com- 
merce as  skins,  haye  neyer  been  dealt  with  in  the  revenue  acts  as 
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skins,  but  have  always  been  given  a  specific  designation,  which  will 
control  in  construing  tariff  of  1846,  p.  232. 

Cited  with  approval  In  Swayne  v.  Hager,  13  Sawy.  621,  37  Fed. 
783,  holding  Chinese  shoes  taxable  nnder  revenue  law  of  1883,  as 
manufactures  of  silk  and  cotton,  and  not  as  wearing  apparel;  In 
re '  Blnmenthal,  49  Fed.  228,  holding  wooden  pencils,  filled  with 
colored  materials,  and  known  as  school  crayons,  are  dutiable  under 
act  of  1883,  as  pencils,  and  not  as  crayons. 

Tariff. —  Dried  sheepskins,  with  the  wool  on,  are  not  dutiable  as 
skins  under  the  act  of  1846,  but  as  non-enumerated  articles,  p.  282. 

Distinguished  In  Faxon  v.  Russell,  8  Fed.  Cas.  1111,  holding 
webbing  made  of  India  rubber  silk  and  cotton,  taxable  under  act  of 
1868,  as  a  manufacture  of  India  rubber,  not  as  webbing;  Cadwalader 
y.  Zeh,  161  U.  S.  177,  38  L.  118,  14  S.  Ct  290,  holding  commercial 
signification  given  to  small  cups,  saucers,  etc.,  as  toys,  would  de- 
termine their  dutlablllty  under  act  of  1883,  as  toys,  rather  than  as 
earthenware. 

13  How.  283-287,  14  L.  147,  WALSH  v.  ROGERS. 

Appeal  and  error. —  An  appellant  must  make  out  a  clear  case  of 
mistake  in  the  court  below,  where  the  Supreme  Court  is  asked  to 
reverse  a  case  on  contested  facts;  the  evidence  in  a  case  of  col- 
lision examined  and  decree  affirmed,  pp.  284-287. 

Cited  and  applied  in  The  Grace  Glrdler,  7  Wall.  204,  19  L.  117, 
refusing  to  reverse  judgments  of  District  and  Circuit  Courts  In  a 
collision  case,  though  Supreme  Court  found  dedsions  doubtful;  The 
Juanita,  93  U.  S.  389,  23  L.  931,  following  the  same  rule  and  refusing 
to  reverse. 

Distinguished  in  The  Oregon,  56  Fed.  673,  6  17.  S.  App.  681,  re- 
viewing evidence  in  libel  case  on  charter-party  where  entire  case 
was  reargued. 

Ex  parte  depositions,  under  the  act  of  1796,  without  notice,  are 
unsatisfactory  and  not  favored,  and  should  not  be  resorted  to  ex- 
cept in  cases  of  great  necessity  or  for  formal  proof  of  Isolated  facts, 
p.  287. 

Cited  in  Bgbert  v.  Citizens'  Ins.  Co.,  etc,  2  McCrary,  387,  388,  7 
Fed.  48^  denying  motion  to  suppress  deposition;  Warren  v.  Younger, 
18  Fed.  862,  holding  that  Circuit  Court  sitting  in  Texas  can  order 
depositions  taken  according  to  Texas  statute. 

Distinguished  in  Bulwinkle  v.  Cramer,  30  S.  C.  168,  8  S.  B.  691, 
holding  that  under  statute  of  1872,  amending  act  of  1789,  and  re- 
4IBlring  notice  of  taking  deposition,  rules  will  be  more  liberally  con- 
strued. 

Miscellaneous. —  Cited,  ex  exemplo,  in  Jackson  v.  The  Magnolia, 
20  How.  299,  15  L.  911,  on  point  that  District  Court  takes  Jurlsdlc- 
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tion  over  collision  cases  on  navigable  rivers  within  a  State;  in  S. 
C,  at  p.  340,  15  L.  928,  in  dissenting  opinion;  Tbe  Gheeseman  y. 
Two  Ferry-Boats,  2  Bond,  368,  F.  G.  2,633,  on  point  that  District 
Gourt,  in  Ohio,  has  Jurisdiction  over  a  seizure  on  the  Ohio  side  of 
the  Ohio  river,  as  over  a  navigable  stream. 

13  How.  287-2»5,  14  L.  149,  TAYLOR  v.  DOB. 

Trust  deeds, —  Under  Mississippi  laws,  title  derived  from  sale  and 
conveyance  by  a  trustee  under  a  trust  deed  to  secure  a  debt,  re- 
corded subsequently  to  a  Judgment  against  the  trustor,  the  sale 
being  subsequent  to  the  execution  on  the  Judgment,  is  subject  to 
the  rights  of  the  Judgment  creditor.  If  his  execution  was  regular, 
p.  292. 

Gited  and  principle  applied  in  Keller  v.  Myers,  6  S.  O.  16,  hold- 
ing defendant  in  execution  could  acquire  no  further  homestead 
rights  than  he  had,  by  change  in  homestead  law  after  execution. 

Execution. —  Where  a  Judgment  debtor  died  after  execution  and 
levy,  it  was  not  necessary  to  revive  the  Judgment  against  his  repre- 
sentative by  scire  facias  before  issuing  a  venditioni  exponas,  this 
being  merely  a  continuation  and  completion  of  the  previous  execu- 
tion, p.  293. 

Gited  and  followed  hi  Boyd  v.  Hanklnson,  83  Fed.  879,  holding 
sale  on  execution,  levied  and  tested  against  a  corporation  before  its 
dissolution,  had  after  dissolution,  valid;  S.  G.,  92  Fed.  53,  reversing 
lower  court,  but  ruling  similarly  on  this  question;  Dryer  v.  Graham, 
58  Ala.  626,  holding  under  statute  authorizing  levy  of  fieri  facias 
after  death  of  Judgment  debtor,  a  venditioni  exponas  would  issue 
after  death  of  defendant;  Barber  y.  Peay,  31  Ark.  397,  holding  that 
specific  lien  fixed  on  land  by  levy  of  execution  during  debtor's  life- 
time could  be  enforced  by  a  venditioni  exponas  against  his  admin- 
istrator, the  Judgment  having  been  revived;  Montgomery  y.  Real- 
hafer,  85  Tenn.  671,  4  Am.  St.  Rep.  782,  5  S.  W.  55,  holding  execu- 
tion sale  under  execution,  issued  after  debtor's  death,  but  tested 
prior  thereto,  valid. 

Distinguished  in  Mitchell  v.  St  Maxent,  4  WalL  243,  18  L.  828, 
holding  writ  of  fieri  facias  tested  and  issued  after  death  of  Judg- 
ment debtor,  void;  Isaac  v.  Swift,  10  GaL  82,  70  Am.  Dec.  701, 
holding  levy  of  execution  before  expiration  of  Judgment,  does  not 
prolong  Judgment  lien  beyond  statutory  time. 

13  How.  295-307,  14  L.  152,  TREMLETT  v.  ADAMS. 

The  warehouse  act  of  1846  confined  imx>orters'  rights  to  deposit 
their  goods  in  public  stores,  to  ports  of  entry,  unless  by  express 
regulation  of  the  secretary  of  the  treasury,  extended  to  ports  of  de- 
livery, pp.  303-307. 

Gited  with  approval  as  announcing  policy  of  warehouse  acts 
in  Barney  v.  Rickard,  157  U.  S.  358,  39  L.  732,  15  S.  Gt  645,  hold- 
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Ing  protest  against  overcharge  of  duties,  made  after  payment  and 
receipt  of  goods,  though  before  liquidation,  too  late;  Saltonstall 
T.  Russell,  152  U.  S.  631,  38  L.  677,  14  S.  Ct  7;34,  holding  im- 
porter cannot  recover  duties  paid  without  protest  to  collector  of  sec- 
ond port  after  payment  to  collector  of  first  port. 

WarehoQBes. —  An  importer  was  not  entitled,  under  the  ware- 
house act  of  1846,  to  deposit  goods  arriving  in  October,  1846,  in  a 
bonded  warehouse  at  a  port  of  delivery  until  the  reduced  tariff  of 
1816  went  Into  operation,  but  was  compelled  to  pay  duties  in  force 
at  port  of  entry,  pp.  303--307. 

Datifls. —  Where  a  small  balance  on  deposit  for  estimated  duties 
is  due  the  importer,  which,  when  tendered,  he  refused  to  receive,  a 
judgment  in  favor  of  a  collector  will  not  be  reversed  until  it  appears 
that  the  balance  is  wrongfully  withheld,  p.  307. 

13  How.  307--344,  14  L.  157,  PHILADELPHIA,  ETC.,  R.  R.  CO.  ▼. 
HOWARD. 

Evidence  —  Records. —  To  prove  the  pendency  of  a  writ  in  a 
Maryland  County  Court,  a  copy  of  the  clerk's  docket  entries  is  suffi- 
cient, the  Maryland  law  requiring  no  formal  records  to  be  made  up 
by  clerks  of  County  Courts,  p.  331. 

Cited  and  principle  applied  in  In  re  Coleman,  15  Blatchf.  426, 
P.  C.  2,d80,  according  to  "Naturalization  Index/'  together  with 
papers,  same  consideration  as  if  a  formal  record;  State  v.  Logan,  33 
Md.  8,  holding  proceedings  and  pleadings  admissible  as  the  record 
upon  a  plea  of  nul  tiel  record;  Thaw  v.  Ritchie,  136  17.  S.  547,  34 
L.  538,  10  .8.  Ct  1044,  holding  minute-book  of  Maryland  Orphans' 
Court  showing  entry  of  order  approving  sale,  competent  evidence  of 
approvaL 

Svidenoe  —  Presamption. —  Proof  by  the  proper  officer  of  the 
docket  entry  of  a  cause,  together  with  the  presumption  that  he  has 
done  his  duty  in  making  it.  Is  proof  of  the  pendency  of  the  action 
In  the  absence  of  evidence  showing  its  termination,  p.  332. 

Corporations  —  Consolidations. —  In  an  action  of  covenant 
against  a  consolidated  corporation,  on  a  contract  executed  by  one 
of  the  united  corporations,  the  plea  being  non  est  factum,  the  cor- 
poration's admissions  at  a  previous  trial,  that  It  executed  the  con- 
tract, is  admissible  against  the  consolidated  corporation,  pp.  332- 
833. 

Cited  and  principle  applied  In  Acres  v.  Moyne,  59  Tex.  625, 
holding  successor  of  railroad  company,  proper  defendant  in  error 
on  appeal  from  Judgment  in  favor  of  predecessor;  Stephenson  v. 
T.  ft  P.  R.  R.  Co.,  42  Tex.  168,  ruling  similarly  on  facts  similar  to 
those  in  Acres  v.  Moyne,  supra;  Warren  v.  Mobile,  etc.,  R.  R.,  49 
Ala.  586,  allowing  action  for  damages  against  consolidated  corpora- 
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tion  for  Injuries  caused  by  one  of  old  companies;  Miller  y.  Lan- 
caster, 5  Cold.  619,  holding  that  on  merger  of  corporations,  the  new 
corporation  succeeded  to  rights  of  old  corporation,  against  obligors 
on  a  bond;  Oleveland  v.  Cleveland  C,  C,  etc.,  By.  Co.,  d3  Fed.  329, 
holding  city  not  estopped  from  setting  up  rights  against  railroads 
consistent  with  railroad's  defense  in  action  against  them  as  licensees 
of  city;  in  note,  79  Am.  Dec.  426,  on  point  that  new  corporation, 
consolidating  several  older  ones,  is  liable  on  contracts  of  older  cor- 
porations. 

Distinguished  in  Powell  v.  North.  Mo.  B.  B.  Co.,  42  Mo.  67,  hold- 
ing deed,  under  special  statute,  of  all  corporation's  property,  did  not 
consolidate,  but  extinguished  it. 

Evidence. —  Where  a  contract  is  read  to  the  jury,  on  prima  facie 
proof  of  execution  by  the  plaintiff,  the  burden  of  proof  of  execu- 
tion still  remains  on  the  plaintiff,  the  prima  facie  case  being  re- 
buttable by  defendant,  p.  333. 

Evidence. —  On  a  plea  of  non  est  factum,  the  deposition  of  a  de- 
ceased witness  testifying  on  behalf  of  defendant  in  another  ac- 
tion to  the  execution  of  the  instrument,  is  admissible  against  the 
defendant,  where  the  parties  in  both  actions  were  practically  the 
same,  though  not  identical,  pp.  334-^335. 

Cited  with  approval  in  Chase  v.  Springvale,  etc.,  Co.,  75  Me.  160, 
holding  deposition  of  deceased  witness  used  at  previous  trial  be- 
tween same  parties,  admissible  by  common-law  rules. 

Estoppels  —  Pleading. —  Where  a  plaintiff  by  pleading  an  es- 
toppel would  render  his  pleading  demurrable,  as  by  replying  to  a 
plea  of  non  est  factum,  that  on  a  previous  trial  the  execution  of  the 
instrument  was  admitted,  he  may  omit  to  plead  the  estoppel  with- 
out waiving  it,  p.  335. 

Cited  and  followed  in  Cockey  v.  Leister,  12  Md.  131,  71  Am.  Dec. 
591,  holding  trustee  when  garnisheed  may  object  that  fund  is  in 
control  of  court,  without  pleading  such  defense  specially. 

Distinguished  in  Burlington,  etc.,  B.  B.  v.  Harris,  8  Neb.  142,  hold- 
ing estoppel  by  conduct  not  available,  because  not  pleaded. 

Evidence. —  On  plea  of  non  est  factum,  evidence  of  an  under- 
standing, entered  into  prior  to  the  time  when  the  contract  was 
sealed,  and  unconnected  with  the  sealing,  that  the  instrument 
should  be  the  deed  of  the  contractor,  only  on  a  certain  contingency, 
is  admissible,  p.  334. 

A  plea  of  non  est  factum  concludes  to  the  country,  and  as  the 
plaintiff  cannot  reply  with  new  matter,  he  does  not  waive  an  es- 
toppel to  the  plea  by  his  failure  to  plead  it,  p.  336. 

Estoppel. —  A  defendant  in  an  action  on  covenant  is  estopped 
from  alleging  the  non-execution  of  the  contract,  which  in  a  previous 
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action  it  maintained  as  its  deed;  by  such  allegation  the  defendant 
would  impute  to  itself  a  fraud  upon  Justice  in  the  previous  trial, 
pp.  837-338. 

Cited  and  principle  followed  in  Smith  v.  Schroeder,  22  Fed.  Cas. 
662,  holding  vendor  inducing  vendee  to  believe  machinery  on  prem- 
ises estopped,  after  its  removal  by  him,  from  claiming  that  title 
passed  by  the  sale;  Gage  v.  Riverside  Trust  Co.,  86  Fed.  9QS,  grant- 
ing injunction  to  restrain  prosecution  of  suit  in  England,  bill  ad- 
mitting indebtedness,  thus  estopping  complainant  from  ever  plead- 
ing statute  of  limitations;  Hooker  v.  Hubbard,  102  Mass.  242,  hold- 
ing defendant  estopped  from  denying  validity  of  note,  which  in  a 
former  suit  on  another  note,  he  pleaded  as  in  payment  of  the  latter; 
Hill  V.  Huckabee,  70  Ala.  188,  holding  defendant,  who  in  previous 
suit  alleged  removal  of  former  administratrix,  estopped  from  deny- 
ing vacancy  of  administration;  Luther  v.  Clay,  100  Ga.  241,  28  S.  E. 
47,  39  L.  R.  A.  97,  holding  party  dismissing  second  foreclosure  on 
ground  of  pendency  of  first  foreclosure  estopped  in  subsequent  ac- 
tion from  impeaching  first  foreclosure  proceeding;  Gale  v.  ShiUock, 
4  Dak.  188,  29  N.  W.  663,  holdhig  admission  of  execution  of  instru- 
ments iii  original  answer,  competent  evidence  thereof  in  trial  on 
supplemental  answer;  McLaughlin  v.  Doane,  40  Kan.  394,  10  Am. 
8t  Rep.  212,  19  Pac.  854,  holding  defendant  in  action  on  note  es- 
topped from  pleading  prior  Judgment  where  in  action  on  that  Judg- 
ment he  successfully  impeached  its  validity;  Abbott  v.  Wilbur,  22 
La.  Ann.  369,  370,  dismissing  suit  to  annul  Judgment  for  want  of 
service  of  citation  which  Judgment  plaintiff  had  pleaded  in  bar  of 
another  action;  Scaggs  v.  Baltimore,  etc.,  R.  R.,  10  Md.  280;  holding 
execution  of  release  signed  by  corporation  could  not  be  denied  on 
trial  when  used  to  establish  competency  of  parties  released  as  wit- 
nesses; Crichton  v.  Smith,  34  Md.  47,  holding  charter-party  ad- 
missible against  appellant,  without  proof  of  its  genuineness,  on 
proof  that  latter  used  it  as  evidence  in  another  cause;  Scanlon  v. 
Walshe,  81  Md.  132,  48  Am.  St.  Rep.  494,  31  AtL  500,  holding 
mother  and  adulterer  estopped  from  denying  legitimacy  of  children 
in  distribution  proceedings,  where  in  proceeding  to  change  name 
their  legitimacy  was  admitted  by  them;  Davis  v.  Bush.  28  Mich. 
439,  holding  contractors  receipting  for  partial  payments  "as  per 
contract,"  estopped  from  suing  in  quantum  meruit  and  denying 
existence  of  contract;  Bush  v.  Wilcox,  106  Mich.  517,  64  N.  W.  485, 
holding  plaintiff  estopped  from  pleading  a  prior  Judgment  in  bar 
of  a  set-off,  where  defendant  was  not  allowed  to  use  his  set-off  in 
the  prior  action;  Lilly  v.  Menke,  143  Mo.  147,  44  S.  W.  732,  hold- 
ing widow  having  on  first  trial  renounced  her  right  to  take  under 
husband's  will,  estopped  on  subsequent  appeal  from  renouncing  her 
election;  B.  &  O.  R.  R.  Co.  v.  Vandewarker,  19  W.  Va.  272,  hold- 
ing appellants  estopped  from  denying  that  decree  was  superseded 
by  supersedeas  bond  given  for  their  benefit;  Davis  v.  Wakelee,  156 
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U.  S.  680,  39  L.  584,  15  S.  Gt  558,  restraining  defendant  from  deny- 
ing validity  of  plalntliTs  Judgment  after  plalntliTs  opposition  to 
his  discharge  in  bankruptcy  was  dismissed,  because  the  debt  was 
merged  in  the  Judgment:  Michels  t.  Olmstead,  167  IJ.  8.  201,  39  L. 
672,  15  S.  Gt  581,  holding  defendant  on  bill  to  enjoin  action  on  con- 
tract, estopped  from  objecting  to  parol  evidence  as  admissible  only 
at  law,  when  In  suit  on  the  contract  the  evidence  was  excluded  upon 
his  objection. 

Gited,  arguendo,  in  Gomwall  y.  Davis,  38  Fed.  883,  4  L.  R.  A.  566« 
holding  that  bankrupt  who  opposed  proof  of  debt  on  ground  that  it 
would  not  be  barred  by  discharge,  would  be  estopped  from  pleading 
discharge  in  action  on  the  debt 

Distinguished  in  Holliday  v.  Pickhardt,  24  Blatchf.  211,  29  Fed. 
859,  holding  claimant  who  attempted  to  obtain  sole  patent  as  prior 
inventor  not  estopped  in  subsequent  action  from  assailing  patent  for 
want  of  novelty;  Michigan,  etc.,  Bank  v.  Eldred,  6  Biss.  374,  F.  G. 
9,528,  holding  defendant  in  assumpsit  on  note  not  estopped  from 
pleading  bar  of  a  Judgment  upon  same  note,  because  plaintiff  non- 
suited in  action  on  that  Judgment;  Fisher  v.  Denver  Nat  Bank,  22 
Golo.  376,  45  Pac.  442,  holding  no  estoppel  arises  from  position  taken 
In  former  suit  never  terminated  and  between  different  parties; 
Wilson  y.  Watts,  9  Md.  417,  in  opinion  of  trial  court,  reversed  on 
appeal,  holding  complainant  not  estopped  from  disputing  title  of 
re8x>ondent  under  deed  executed  by  plaintiff  as  part  of  a  fraud  at 
respondent's  instigation;  People  v.  Stanford,  77  GaL  381,  18  Pac.  90, 
holding  State  not  estopped  from  denying  franchise  rights  of  rail- 
road, because  State  took  Judgment  in  prior  suit  against  the  corpo- 
ration to  abate  a  nuisance;  Bargamin  v.  Glarke,  20  Gratt.  552,  hold- 
ing parties  not  estopped  from  relying  on  title  of  ancestor  as  In- 
dividual, because  in  prior  suit  they  defended  his  title  as  trustee  ac- 
cording to  court's  opinion. 

Gited  by  analogy  and  distinguished  in  Smith  v.  Gale,  144  IT.  S. 
525,  36  L.  527,  12  S.  Gt  678,  holding  power  of  attorney  admissible 
in  evidence,  though  legal  effect  denied  by  allegation  of  fraudulent 
execution. 

DeedB  —  Parties. —  A  coyenant  describing  S.  H.  and  H.  H.  as  the 
party  of  the  first  part,  where  the  covenants  are  all  with  "  the  party 
of  the  first  part "  and  not  nominatim,  and  S.  H.  alone  seals  the  deed, 
contains  an  error  demonstrationis,  and  an  action  on  the  covenant  is 
rightly  brought  by  S.  H.  alone,  pp.  337-338. 

Gited  with  approval  in  Northwestern,  etc..  Go.  y.  Brant  69  111. 
661,  18  Am.  Rep.  633,  holding  corporation  liable  on  contract  between 
**  B.,  of  the  first  part"  and  its  president  '*  of  the  second  part"  where 
it  was  subscribed  by  the  corporation  by  its  president 

Dist^guished  in  Seymour  v.  Western  R.  R.,  106  U.  S.  321,  27  L. 
103,  1  S.  Gt  124,  holding  in  action  on  covenant  with  several  parties 
but  only  signed  by  one,  all  must  Join. 
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Bependent  and  independent  eoTenants. —  Provisions  in  a  con- 
tract for  monthly  payments  for  work  done  during  the  month,  and 
for  completion  of  the  entire  work  by  a  certain  day,  held  independent 
covenants,  and  the  contractor  allowed  to  recover  for  work  done 
after  the  date  fixed  for  the  completion  of  the  contract,  p.  339. 

Cited  with  approval  in  concurring  opinion  In  Hambly  v.  Delaware, 
etc..  By.  Co.,  21  Fed.  555,  558,  holding  failure  to  complete  railroad 
division  did  not  deprive  contractor  of  right  to  payment  for  work 
done;  Pollak  v.  Brush  Electric  Ass.,  128  U.  S.  455,  32  L.  477,  9  S.  Ct 
122,  holding  proof  of  performance  of  covenants  to  transfer  stock  not 
essential  to  plainttiTs  right  to  recover  for  lighting  furnished. 

Forfeitures. —  The  law  leans  strongly  against  forfeiture,  and  a 
clause  authorizing  one  party  to  forfeit  and  annul  a  contract  will 
not  be  construed  to  give  that  party  power  to  forfeit  the  other  party's 
right  to  compensation  for  work  already  done  under  the  contract, 
where  the  right  to  such  forfeiture  is  not  clearly  shown,  pp.  340-341. 

Cited  with  approval  and  relied  upon  in  Hambly  v.  Delaware,  etc., 
R.  R.  Co.,  21  Fed.  555,  holding  defendants'  breach  of  implied 
covenant  to  permit  contractor  to  proceed  with  work  gave  new 
cause  of  action  where  he  was  willing  to  perform  by  date  fixed  by 
contract;  Lee  v.  New  Haven,  etc.,  R.  R.  Co.,  16  Fed.  Cas.  220,  con- 
struing contract  empowering  receiving  party  to  rescind  if  work  not 
done  diligently  in  its  opinion  to  call  for  reasonable  exercise  of 
judgment;  Culbertson  v.  Ellis,  6  McLean,  252,  F.  C.  3,461,  charging 
jury  that  contractor  could  not  recover  damages  for  forfeiture  de- 
clared by  receiving  party  under  honest  but  mistaken  opinion  of  his 
conduct;  United  States  Trust  Co.  v.  Western  Contract  Co.,  81  Fed. 
469,  54  IT.  8.  App.  99,  holding  rescission  of  contract  with  party 
guaranteeing  debts  of  railroad,  on  deposit  of  bonds,  in  considera- 
tion of  control  of  road,  did  not  forfeit  its  vested  rights  in  bonds 
deposited;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  530,  531,  27  Am. 
Rep.  584,  585,  holding  insurance  on  entire  property  not  forfeited  by 
sale  of  part,  under  clause  rendering  policy  void,  on  sale  of  any  part; 
Hayes  v.  Nashville,  80  Fed.  647,  holding  city  allowed  to*  recover 
damages  under  rescinded  contract  to  take  its  bonds. 

Where  a  contractor  coireiiants  to  do  the  work  **  in  said  schedule 
mentioned  *'  and  the  schedule  provides  for  certain  grading  "  under 
the  directions  of  the  engineer,"  the  contractor  may  recover  for  work 
done,  not  defined  by  the  schedule  but  ordered  by  the  other  party's 
engineer,  p.  341. 

Damages  —  Contracts. —  Under  a  contract  providing  that  the  con- 
tractor shall  place  excavated  earth  "  where  ordered  by  the  engineer  " 
of  the  other  party,  he  may  recover  damage  for  delay  and  expense 
arising  from  failure  to  provide  a  lawful  place  in  a  seasonable  time, 
1^341-342. 


13  How.  307-344  Notes  on  U.  S.  Reports.  174 

Cited  and  applied  In  McOreery  y.  Green,  88  Mich.  180,  holding 
suspension  of  payments  to  agent  who  was  to  locate  lands  as  fast  as 
funds  were  provided,  prevented  performance  and  was  a  breach  of 
contract;  Smith  v.  B.  O.  &  M.  R.  R.,  86  N.  H.  494,  holding  failure  to 
furnish  engineer,  under  contract  providing  for  performance  under 
his  superintendence,  a  breach  of  contract 

Contracts — Forfeiture. — Where  a  contract  providing  for  monthly 
payments  provides  for  a  detention,  until  the  completion  of  the  con- 
tract, of  15  per  cent  of  money  due  the  contractor  at  any  time  for 
work  done,  as  indemnity,  where  the  contract  is  forfeited  and  never 
completed,  only  so  much  of  such  15  per  cent  can  be  retained  aa 
will  compensate  loss  and  damage  sustained  through  default  of 
contractor,  pp.  342-^344. 

Distinguished,  obiter,  In  Long  Dock  Go.  v.  Mallery,  12  N.  J.  Bq. 
103,  where  a  peculiar  contract  was  held  to  provide  for  a  forfeiture. 

A  contractor  is  not  entitled  to  damages  for  delay  caused  by  In- 
junction against  the  corporation  for  which  he  is  working,  unless  jury 
finds  that  company  did  not  use  due  diligence  to  have  injunction  dis- 
solved, p.  843. 

An  appellant  cannot  complain  of  an  instruction  substantially  like 
one  prayed  for  by  him,  p.  343. 

Damages. —  A  contractor  is  entitled  to  the  difference  between  cost 
of  performance  and  the  contract  price  as  damages  for  unearned 
profits  on  a  contract  fraudulently  terminated  before  Its  completion 
by  the  other  party,  p.  344. 

The  citations  collect  a  large  number  of  authorities  aflftrming  and 
variously  developing  and  applying  this  holding:  Pittsburgh,  etc^ 
Steel  Go.  v.  Hinckley,  17  Fed.  587,  allowing  plaintiff's  profits  on  steel 
rails  undelivered  because  of  defendant's  breach  of  contract  as  dam* 
ages;  The  Margaret  J.  Sanford,  37  Fed.  152,  allowing  as  damages  for 
detention  of  vessel  market  value  of  earning  capacity  during  period 
of  detention;  Myers  v.  York,  etc.,  R.  R.  Go.,  2  Gurt  38,  F.  G.  9,997, 
allowing  difference  between  contract  price  and  cost  to  contractor,  as 
damages  for  prevention  of  completion  of  contract;  GarroU,  etc..  Go. 
V.  Golumbus  Mach.  Go.,  55  Fed.  452,  3  U.  S.  App.  631,  allowing  as 
damages  profits,  lost  through  vendee's  inability  to  fulfill  contract 
with  third  person,  because  of  vendor's  default;  Louisville,  etc.,  R.  R. 
V.  HoUerbach,  105  Ind.  145,  5  N.  B.  33,  holding  contractor  compelled 
to  suspend  work  through  default  of  other  party  entitled  to  damages 
and  interest  on  money  in  addition  to  contract  price,  on  completion  of 
contract;  Wallace  v.  Tumlln,  42  Ga.  471,  allowing  contractor  to  re- 
cover total  contract  price  for  furnishing  water  for  five  years  less 
cost  on  rescission  of  contract;  Sullivan  v.  McMillan,  26  Fla.  598,  8 
So.  463,  holding  damages  for  breach  of  logging  contract  should  em- 
brace profits,  less  expenses  figured  as  of  time  of  breach  of  contract; 


175  Philadelphia,  etc.,  R.  B.  Co.  v.  Howard.    13  How.  307-344 

Niagara  Fire  Ins.  Go.  v.  Greene,  77  Ind.  593,  holding  loss  of  com- 
missions on  renewed  and  on  new  policies  proper  element  of  damages 
for  breach  of  contract  to  employ  agent  a  reasonable  time;  Eliza- 
bethtown,  etc.,  R  R.  v.  Pottlnger,  10  Bush,  188,  holding  contractor 
compelled  to  suspend  through  arbitrary  conduct  of  other  party 
could  recover  unearned  profits  on  contract;  ^lorgan  v.  Hefler,  68 
Me.  133,  holding  contractor  entitled  to  difference  between  cost  and 
contract  price  as  damages  for  suspension  of  contract  to  erect  stable) 
Hale  Y.  Trout,  35  Gal.  242,  244,  holding  plaintiff  under  contract  to 
deliver  lumber,  terminated  without  his  fault,  entitled  to  diilerence 
between  cost  of  performance  and  contract  price;  Upstone  v.  Weir, 
54  Gal.  126,  holding  plaintiff  entitled  to  difference  between  cost 
price  and  contract  price  of  iron  work,  not  delivered  because  of  de- 
fendant's breach  of  contract,  as  damages  for  loss  of  profits;  Black 
y.  Woodrow,  89  Md.  217,  holding  declaration  alleging  defendant's 
prevention  of  completion  of  contract  to  build  house,  sufficient  to  sup- 
port damages  for  loss  on  uncompleted  part;  Baltimore,  etc.,  B.  B.  v. 
Brydon,  65  Md.  232,  9  Atl.  131,  allowing  plaintiil,  as  damages  on  in- 
terrupted contract  to  furnish  certain  quantity  of  coal  for  three 
years,  profits  on  undelivered  coal;  Baltimore,  etc.,  B.  B.  v.  Stewart, 
79  Md.  499,  29  Atl.  966,  allowing  contractor,  prevented  from  com- 
pleting bridge,  difference  between  cost  and  contract  price;  Love- 
Joy  y.  Morrison,  10  Minn.  139,  holding  plaintiffs  not  entitled  to  rent 
paid  for  use  of  mills,  as  damages  for  breach  of  contract  to  furnish 
lumber  to  plaintiff  to  be  cut  at  certain  price;  McGreery  v.  Green, 
88  Mich.  183,  applying  rule  to  contract  to  locate  specific  quantity  of 
land  for  a  percentage  of  land  located;  Leonard  v.  Beaudry,  68  Mich. 
822,  86  N.  W.  93,  allowing  as  damages  for  breach  of  contract  to 
deUver  logs  and  pay  for  cutting,  difference  between  cost  of 
manufacture  and  contract  price;  Black  Biver  Lumber  Go.  v. 
Warner,  93  Mo.  389,  6  S.  W.  215,  allowing  as  damages  for  breach  of 
contract  to  receive  lumber,  difference  between  cost  and  contract 
price;  Bush  v.  Baltimore,  etc.,  Go.,  88  Md.  668,  41  AtL  1094, 
allowing  as  damages  for  breach  of  contract  to  receive  gravel 
difference  between  cost  of  completion  and  contract  price;  Hutt  v. 
Hickey,  67  N.  H.  417,  29  AtL  459,  holding  measure  of  damages  for 
faflnre  to  obtain  timber  profits  enabling  contractor  to  proceed,  was 
difference  between  cost  of  cutting  and  contract  price  and  incidental 
loss;  Hoy  v.  Gronoble,  34  Pa.  St  11,  75  Am.  Dec.  630,  allowing 
plaintiff  what  he  would  have  earned,  as  damages  for  breach  of  con- 
tract to  employ  him  to  farm  on  shares;  Simmons  v.  Brown,  5  B.  I. 
803,  73  Am.  Dec.  68,  allowing  plaintiff  profits  on  goods  he  would 
have  manufactored,  as  damages  for  Impeding  his  cotton  mill;  Smith 
V.  O^Donnell,  8  Lea,  478,  allowing  as  damages  for  prevention  of 
completion  of  grading  contract  difference  between  probable  cost  of 
completion  and  contract  price;  Nilson  v.  Morse,  52  Wis.  255,  9  N.  W. 
8;,  allowing  as  damages  for  prevention  of  completion  of  contract  to 
puU  out    stumps,  profits   which   contractor  would  have   realized; 
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Watson  V.  Gray's  Harbor  Brick  Co.,  3  Wash.  289,  28  Pac.  529, 
allowing  as  damages  for  preventing  completion  of  contract  to  dig 
well,  profit  plaintiff  would  have  made;  Patton  v.  Elk  River  N.  Co., 
13  W.  Va.  267,  holding  allegations  of  expenses  Incurred,  in  declara- 
tion for  damages  for  failure  to  accept  logs  cut  under  contract,  sur- 
plusage; Shepard  v.  Milwaukee  Gas  Light  Co.,  15  Wis.  328,  82  Am. 
Dec.  683,  allowing  as  damages  for  failure  to  light  plaintiff's  place 
of  business,  his  loss  of  profits  from  diminished  custom;  Chicago,  etc., 
B.  R.  V.  Ward,  16  IlL  529,  allowing  as  damages  for  failure  to  erect 
cattle  fences  loss  of  profits  on  crop  which  would  have  been  raised; 
Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  S.  275,  30  L.  970,  7  S.  Ct. 
870,  allowing  as  damages  for  failure  to  accept  rails,  difference  be- 
tween cost  and  contract  price  less  profits' made  by  selling  to  other 
parties;  note,  42  Am.  Dec.  49,  on  point  that  profits  which  are  im- 
mediate fruits  of  contract  contemplated  by  parties  are  recoverable 
as  damages  for  breach;  in  elaborate  note  on  subject  of  damages 
for  breach  of  contract  in  67  Am.  Dec.  279,  on  point  that  actual  dam- 
age will  be  allowed. 

Cited. —  Dissenting  opinion  in  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  167,  majority  refusing  to  allow  prospective  profits  as  damages 
for  breach  of  contract  to  supply  agent  with  machines  to  sell.  Ex- 
tended in  Dillon  v.  Anderson,  43  N.  Y.  237,  holding  contractor  on 
rescinded  contract  entitled  to  profits  and  to  cost  of  materials  pur- 
chased for  purposes  of  contract,  not  available  for  general  use; 
Hammond  v.  Beeson,  112  Mo.  198,  20  S.  W.  476,  holding  contractor 
entitled  to  difference  between  contract  price  and  cost  as  damages 
for  profits  and  to  damages  for  costs  in  preparing  for  contract;  Allison 
V.  Chandler,  11  Mich.  558,  allowing  loss  of  profits  as  element  of 
damages  for  trespass  rendering  plaintilTs  store  untenantable.  Ap- 
plied by  analogy  in  Manville  v.  Western  Union  Tel.  Co.,  37  Iowa, 
219,  18  Am.  Rep.  13,  allowing  as  damages  for  negligently  delaying 
telegram  difference  in  market  value  between  day  when  hogs  would 
have  arrived  and  day  when  delivered;  Gatling  v.  Newell,  12  Ind. 
125,  allowing  evidence  of  other  similar  sales  for  calculation  of  dam- 
ages for  rescission  of  contract  to  purchase  territorial  patent  rights. 

Limited  in  Waco  Tap  R.  R.  v.  Shirley,  45  Tex.  374,  holding 
measure  of  damages  for  prevention  of  completion  of  contract  is 
difference  between  cost  and  contract  price,  less  value  of  present 
payment,  escape  from  anxiety  and  labor,  etc.;  Danforth  v.  Tennes- 
see, etc.,  R.  R.,  93  Alb.  620,  11  So.  63,  allowing  damages  for  loss  of 
profits  on  interrupted  building  contract  difference  between  cost  and 
contract  price,  less  value  of  time,  anxiety,  labor,  etc.,  saved. 

Distinguished  in  Dolph  v.  Troy,  etc.,  Co.,  28  Fed.  556,  holding 
damages  for  breach  of  contract  to  take  machines  should  include 
difference  between  market  value  at  time  for  acceptance  and  con- 
tract price;  Piper  v.  Brown,  1  Holmes,  197,  P.  O.  11,181,  refusing 
patentee  as  damages  profits  made  by  infringer  as  an  incident  of 
trade;  Carroll,  etc.,  Co.  v.  Columbus  Mach.  Co.,  55  Fed.  454,  3  U.  & 
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App.  631,  refusing  as  damages  speculative  profits  lost  in  general 
business  of  vendee  through  default  of  vendor  in  furnishing  defective 
machine;  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  455,  42 
IT.  8.  App.  21,  holding  vendor  of  lumber  entitled  to^  difference  be- 
tween market  value  at  place  of  delivery  and  contract  price,  as 
damages  for  vendee's  breach;  Central  Trust  Co.,  etc.  v.  Clark,  92 
Fed.  296,  refusing  to  allow  railroad  loss  of  profits  caused  by  failure 
to  deliver  machinery  in  contract  time,  where  old  machinery  broke 
down  causing  partial  suspension;  Western  Union  Tel.  Co.  v.  Graham, 
1  Colo.  245,  9  Am.  Rep.  148,  holding  plaintiff  not  entitled  to  damages 
for  profits  or  shipment  of  oil  delayed  because  of  negligence  in  send- 
ing telegram;  Butler  v.  Moore,  68  Oa.  784,  45  Am.  Rep.  511,  holding 
plaintiff  not  entitled  to  damages  for  loss  of  prospective  profits  on 
crop  on  breach  of  warranty  for  sale  of  seed;  Schleider  v.  Dielman, 
44  La.  Ajin.  471,  10  So.  938,  holding  plaintiff  not  entitled  to  future 
profits  of  bottling  plant,  as  damages  for  breach  of  contract  to  fur- 
nish beer  for  bottling  for  a  certain  i>eriod;  Bridges  v.  Stickney,  88 
Me.  369,  holding  plaintiff  not  entitled  to  damages  for  loss  of  profit 
on  contract  with  third  person  caused  by  defendant's  breach  of 
logging  contract;  Stem  v.  Rosenheim,  67  Md.  510,  10  AtL  309,  hold- 
ing drummer  discharged  before  term  of  hiring  ended,  not  entitled  to 
damages  for  loss  of  commissions  on  future  sales;  Western  Union 
TeL  Co.  V.  Semmes,  73  Md.  19,  20  Atl.  128,  holding  attorneys  bring- 
ing suit  for  property  on  contingent  fee  of  one-sixth  interest,  entitled 
to  reasonable  compensation,  but  not  the  contingent  fee,  on  purchase 
of  the  property  by  their  clients;  Peshine  v.  Shepperson,  17  Oratt 
486, 94  Am.  Dec.  475,  holding  probable  profits  of  merchant's  business, 
broken  up  by  carrying  off  his  goods,  not  measure,  but  element  in 
calculation,  of  damages;  Sterling  Organ  Co.  v.  House,  25  W.  Va.  95, 
refusing  damages  for  profits  on  future  sales  for  breach  of  contract 
to  furnish  organs  to  plaintiff  for  sale;  Western  Union  Tel.  Co.  v. 
Hall,  124  U.  S.  465,  31  L.  483,  8  S.  Ct  580,  refusing  plaintiff  damages 
for  non-delivery  of  message  to  purchase  oil,  which  rose  in  price, 
nothing  showing  that  he  would  have  sold  at  advanced  figure; 
Howard  v.  StiDwell,  etc.,  Mfg.  Co.,  139  U.  S.  206,  35  L.  150, 11  S.  Ct 
COS,  refusing  plaintiff  anticipated  profits  from  grinding  com,  as 
damages  for  failure  to  erect  mill;  Cincinnati  Gas  Co.  v.  Western, 
etc  Co.,  152  U.  S.  206,  88  L.  413,  14  S.  Ct  526,  holding  plaintiff, 
whose  territorial  selling  rights  were  invaded,  entitled  as  for  dam- 
ages to  defendant's  profits,  not  to  profits  plaintiff  might  have  made. 
Miscellaneous. —  Cited  in  Neis  v.  Yocum,  9  Sawy.  25,  16  Fed.  170, 
holding  complaint  alleging  readiness  to  receive  and  pay  for  hops  as 
w^  as  a  demand,  sufildent  to  show  plaintiff's  readiness  to  perform; 
Colmnbns,  etc.,  Co.  v.  Burke,  88  Fed.  635,  refusing  to  reverse  for 
admitting  evidence  not  objected  to  when  offered,  of  waiver  of  terms 
of  contract,  not  specially  pleaded;  McBride  v.  Bank,  26  N.  Y.  457, 
erroaeona. 
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HLortgAgBB  —  Debtor  and  creditor. —  An  agreement  by  a  creditor 
to  receive  specific  articles  In  satisfaction  of  a  mortgage  debt,  will  be 
enforced  in  equity  and  avail  as  a  defense  to  foreclosure,  if  the 
agreement  Is  not  inequitable  and  Is  based  on  a  valuable  considera- 
tion, and  if  the  debtor  promptly  tenders  performance,  pp.  357-358. 

Cited  and  principle  applied  in  Acker  v.  Bender,  33  Ala.  234,  hold- 
ing executory  agreement  may  constitute  satisfaction  of  chattel 
mortgage;  Mattix  v.  Leach,  16  Ind.  App.  119,  43  N.  B.  971,  enforcing 
executory  contract  to  sell  promissory  note. 

Distinguished  In  Memphis  v.  Brown,  1  Fllpp.  206,  F  O.  9,415, 
holding  unperformed  agreement  for  a  loan  not  a  discharge  from 
obligation  on  bonds;  Stees  v.  Leonard,  20  Minn.  609,  holding  evi- 
dence of  owner's  agreement  to  drain  land  not  admissible  as  matter 
In  defense  In  action  for  failure  to  erect  building. 

A  special  power  is  to  be  construed  strictly  but  not  technically, 
and  will  be  given  the  meaning  which  a  plain  man,  acquainted  with 
the  object  In  view,  attending  reasonably  to  the  language  used,  has 
given  it,  and  thus  a  power  to  trade,  sell  and  dispose  of  a  mortgage 
is  sufficient  authority  for  a  contract  to  accept  goods  In  payment  of 
the  mortgage,  pp.  358-359. 

Cited  and  principle  applied  in  Clements  v.  Macheboeuf,  92  U.  S. 
425,  23  L.  506,  holding  authority  for  deed  executed  under  power  of 
attorney  will  be  presumed;  Reed  v.  Welsh,  11  Bush,  457,  holding 
agent*  s  construction  of  his  power  as  authorizing  him  to  sell  three 
tracts  of  land  in  gross,  reasonable  and  binding. 

Accord  and  satisfaction. —  An  agreement  to  accept  goods  in  pay- 
ment of  a  debt,  and  anticipating  the  time  of  payment  of  the  debt, 
imports  a  valuable  consideration,  p.  360. 

Cited  and  principle  applied  In  Schweider  v.  Lang,  29  Minn.  256, 
43  Am.  Hep.  204, 13  N.  W.  34,  holding  agreement  between  maker  and 
holder  of  note,  to  pay  note  with  less  than  sum  called  for,  a  valid 
accord  executory,  for  breach  of  which,  maker  may  recover  damages; 
Savage  v.  Bverman,  70  Pa.  St  319,  10  Am.  Rep.  680,  holding  agree- 
ment to  let  creditor  take  Judgment  and  execution  on  debtor's  lands, 
in  full  payment,  good  defense  to  action  for  balance  of  Judgment 

Accord  and  satisfaction. —  A  debtor  agreeing  to  pay  in  goods, 
having  goods  on  hand  and  set  apart  ready  for  delivery,  on  facts  of 
the  case,  not  guilty  of  laches,  pp.  360-361. 

Equity  pleading. —  Where  fraud  is  not  charged  in  a  bill  for  fore- 
closure, it  cannot  be  availed  of  as  a  defense  to  an  agreement  set  up 
In  the  answer,  unless  the  bill  is  amended,  pp.  362-363. 

Cited  with  approval  and  relied  upon  in  Baker  v.  Nachtrieb,  19 
How.  130,  15  L.  531,  holding  on  bill  by  retiring  member  of  Har- 
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monj  Society  for  share  of  the  property  Its  management  could  not  be 
impeached  for  fraud,  etc.;  Bartol  v.  Walton,  92  Fed.  14,  holding  bill 
for  rescission  of  subscription  contract  on  ground  of  fraud  must  set 
out  spedflc  facts  constituting  the  fraud. 

Equity  will  not  convict  a  party  of  fraud  charged  on  the  record 
and  brought  out  for  the  first  time  by  yoluntary  statements  of  wit- 
ness in  answer  to  no  question,  p.  362. 

Miscellaneous. —  Referred  to  in  Very  y.  Watkins,  23  How.  472,  16 
L.  523,  In  proceedings  on  attachment  of  the  property  In  dispute  in 
the  main  case. 

13  How.  363-373,  14  L.  181.  DAT  v.  WOODWORTH. 

Appeed  and  error. —  The  ruling  of  the  trial  court  in  allowing  a 
defendant  in  trespass,  who  pleads  in  Justification,  to  begin  and  con- 
clude in  introducing  evidence  and  in  argument,  is  not  the  proper 
subject  of  a  bill  of  exceptions  or  of  a  writ  of  error,  p.  370. 

Cited  and  rule  applied  in  United  States  y.  Dunham,  25  Fed.  Gas. 
939,  in  action  on  debt;  May  y.  International  Loan,  etc.,  Co.,  92  Fed. 
447,  in  action  on  note  and  for  foreclosure  of  attachment  Hen;  Lan- 
caster y.  Collins,  115  U.  S.  225,  29  L.  374,  6  S.  Ct  35,  in  action  by 
Indorsee  against  maker;  Schoff  y.  Taithe,  58  N.  H.  503,  In  action  on 
foreign  attachment;  Hilliard  y.  Seattle,  59  N.  H.  464,  in  action  of 
trespass  for  assault  and  battery;  Cheek  y.  Watson,  90  N.  C.  307,  in 
action  of  ejectment;  Welch  y.  County  Court,  29  W.  Ya.  68,  1  S.  B. 
340,  holding  issuing  of  a  writ  of  certiorari  depends  on  a  sound 
Judicial  discretion,  and  a  refusal  of  Circuit  Court  to  award  it  in  a 
proper  case  is  reviewable  by  appellate  court. 

Distinguished  in  Heffron  v.  State,  8  Fla.  75,  holding  under  local 
statute  that  refusal  to  allow  defendant  in  criminal  action  to  close, 
was  reversible  error. 

Circuit  Court  rules. —  As  a  matter  of  practice  the  Circuit  Court 
of  Massachusetts  may  make  its  own  rules,  and  a  ruling  allowing 
defendant  in  trespass,  pleading  a  Justification,  to  open  and  dose,  is 
not  error  under  those  rules,  p.  370. 

Exemplary  damages. —  In  an  action  of  trespass  for  tearing  down 
plalntlfTs  milldam,  the  Jury  could,  if  they  found  the  injury  wanton 
and  malicious,  add,  to  compensatory  damages,  exemplary  damages 
measured  by  the  enormity  of  the  offense,  p.  371. 

The  citations  demonstrate  this  to  be  a  leading  case  upon  the  fore- 
going proposition.  The  cases  afltening  and  relying  upon  the  hold- 
ing are  in  part  as  follows:  Brown  y.  Memphis,  etc.,  R.  R.,  7  Fed. 
63,  holding  railroad  liable  in  exemplary  damages  for  expulsion  of 
passenger  in  compliance  with  an  unreasonable  regulation;  Galena 
y.  Hot  Springs  R.  R.,  4  McCrary,  382,  13  Fed.  124,  stating  rule  to 
the  Jury  in  suit  for  damages  for  wrongful  expulsion;  Wilson  y. 
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Vaughn,  23  Fed.  231,  plaintiff,  suffering  only  nominal  damage,  al- 
lowed exemplary  damages  for  wilful  refusal  of  county  officials 
to  levy  a  tax  to  pay  plaintiff's  Judgment  against  county;  Clarke  v. 
American  Dock,  etc.,  Co.,  35  Fed.  480,  allowing  damages  for  wanton 
conduct  of  defendant  in  action  for  false  Imprisonment  and  malicious 
prosecution;  Fotheringliam  v.  Adams  Express  Co.,  36  Fed.  253,  1 
L.  R.  A.  475,  holding  $20,000  excessive  damages  in  action  for  false 
imprisonment;  Press  Pub.  Co.  ▼.  Monroe,  73  Fed.  201,  38  U.  S.  App. 
410,  holding  defendant's  wanton  disregard  of  plaintiff's  copyright 
in  publishing  a  poem,  Justified  exemplary  damages,  without  proof 
of  pecuniary  loss;  Missouri,  etc.,  Ry.  t.  Humes,  115  U.  S.  521,  29  L. 
466,  6  S.  Ct  113,  holding  statute  allowing  double  damages  for 
failure  to  maintain  cattle  fences,  constitutional;  Barry  v.  Edmunds, 
116  U.  S.  562,  29  L.  733,  6  S.  Ct  508,  allowing  exemplary  damages 
in  action  of  trespass  for  malicious  seizure  of  property  by  tax  col- 
lector; Denver,  etc.,  Ry.  v.  Harris,  122  U.  S.  609,  30  L.  1148,  7  S.  Ct. 
1290,  allowing  employee  injured  by  forcible  seizure  of  railway  by 
employees    of    another    railroad    company,    exemplary    damages; 
Minneapolis,  etc.,  Ry.  y.  Beckwlth,  129  U.  S.  36,  32  L.  688,  9  S.  CL 
210,  holding  statute  inflicting  double  damages  for  stock  killed  be- 
cause of  failure  to  maintain  cattle  fences,  constitutional;  Scott  v. 
Donald.  165  U.  S.  87,  88,  89,  41  L.  637,  639,  17  S.  Ct  267,  268,  allow- 
ing exemplary  damages    in   action  against    State   constables    for 
malicious  and  repeated  seizures  of  alcoholic  liquors;  South,  etc.,  R. 
R.  v.  McLendon,  63  Ala.  274,  allowing  the  Jury  to  find  whether 
degree  of  negligence  in  falling  to  keep  bridge  over  highway  in  re- 
pair was  sufficient  for  exemplary  damages;  Leep  y.  St  Louis  Ry.,. 
58  Ark.  441,  41  Am.  St  Rep.  133,  25  S.  W.  85,  23  L.  R.  A.  276,  hold- 
ing statute  allowing  discharged  railway  employee,  unless  paid  at  date 
of  discharge,  to  recoyer  for  wages  after  discharge  until  paid,  constitu- 
tional; and  see  St.  Louis  Ry.  y.  Paul,  64  Ark.  93,  62  Am.  St  Rep. 
162,  40  S.  W.  708,  37  L.  R.  A.  508,  to  the  same  effect;  Williams  y. 
Williams,  20  Colo.  69,  87  Pac.  620,  holding  exemplary  damages  for 
alienating  husband's  affections  recoyerable  though  not  specially  de- 
clared for;  Smith  y.  Bagwell,  19  Fla.  126,  45  Am.  Rep.  18,  holding 
exemplary  damages  recoyerable  in  ciyil  action  for  assault  and 
battery,  though  punishable  criminally;  McAyoy  y.  Wright  25  Ind. 
30,  holding  plaintiff,  purchaser  of  unsalable  tobacco,  entitled  to  dif- 
ference between  market  price  of  tobacco  contracted  for  and  that 
sold  and  punitiye  damages  for  deceit;  Casey  y.  Hulgan,  118  Ind. 
592,  21  N.  B.  822,  holding  exemplary  damages  properly  allowable 
in  action  for  malicious  slander;  Citizens',  etc.,  R.  R.  y.  Willoeby, 
134  Ind.  570,  33  N.  B.  629,  allowing  exemplary  damages  for  wanton 
yiolence  in  expelling  passenger. 

Elsewhere  the  cases  which  approye  and  follow  the  syllabus  prin- 
ciple are:  Pike  y.  Dilling,  48  Me.  542,  allowing  exemplary  damages 
for  wanton  assault  and  battery;  Goddard  y.  Grand  Trunk  By.,  57 
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Me.  221,  2  Am.  Rep.  48,  allowing  plaintiff  exemplary  damages  In 
sum  of  $4,600  for  malicious  assault  and  gross  Insult  by  one  of  de- 
fendant's brakemen;  Wilkinson  v.  Drew,  75  Me.  363,  allowing  ex- 
emplary damages  for  negligently  setting  Are  to  plaintiff's  prem- 
ises; Philadelphia,  etc,  B.  R.  y.  Larkln,  47  Md.  162,  28  Am.  Rep. 
444,  holding  plaintiff  Justly  expelled  from  cars,  but  with  wanton 
violence,  entitled  to  exemplary  damages;  Krelter  v.   Nichols,  28 
Mich.  500,  holding  exemplary  damages  properly  allowable  If  de- 
fendant wantonly  disregarded  statute  prohibiting  sale  of  liquor;  M. 
A  G.  R.  R.  y.  Whitfield,  44  Miss.  494,  holding  plaintiff  compelled  to 
alight  at  an  unusual  place  and  Injured  thereby  entitled  to  exem- 
plary damages,  where  no  assistance  was  offered  him  after  his  acci- 
dent; Kllngman  y.  Holmes,  54  Mo.  308,  allowing  parent  exemplary 
damages  for  wanton  battery  of  his  child;  Hopkins  y.  Atlantic,  etc., 
R.  R.,  36  N.  H.  18,  72  Am.  Dec  293,  allowing  a  husband  exemplary 
damages  in  action  on  the  case  for  injuries  through  negligence  to 
wife;  Taylor  y.  Grand  Trunk,  etc,  R.  R.,  48  N.  H.  319,  2  Am.  Rep. 
238,  allowing  exemplary  damages  for  injury  caused  by  defective 
rail;  Norfolk,  etc.,  R.  R.  y.  Anderson,  90  Va.  8,  44  Am.  St  Rep.  887, 
17  S.  EL  759,  allowing  passenger  exemplary  damages  for  wrongful 
expulsion;  Heneky  y.  Smith,  10  Or.  353,  45  Am.  Rep.  144,  holding 
evidence  of  plaintiff's  social  rank  and  circumstances  proper  as 
basis  for  exemplary  damages  in  action  for  assault;  Spellman  v. 
Richmond,  etc,  R.  R.,  35  S.  C.   489,  28  Am.  St  Rep.  866,  14  S.  B. 
^950,  allowing  exemplary  damages  in  action  for  wrongful  expulsion 
from  train:  Magee  v.  Holland,  27  N.  J.  L.  97,  72  Am.  Dec  345,  hold- 
ing exemplary  damages  allowable  in  action  for  abduction  of  child; 
Hutchinson  v.  Parker,  64  N.  H.  90,  5  Atl.  660,  holding  exemplary 
damages  allowable  in  action  for  felling  defendant's    trees    across 
plaintiirs  land;  Saunders  v.  Baxter,  6  Heisk.  384,  holding  damages 
in  libel  suit  should  depend  upon  atrocity  of  defendant's  conduct; 
Thirkfield  v.  Cemetery  Assn.,  12  Utah,  82,  41  Pac  565,  allowing 
punitive  damages  in  action  for  disinterring  body  of  child  from  lot 
sold  to  plaintiff;  Mayer  v.  Frobe,  40  W.  Ya.  250,  22  S.  B.  59,  hold- 
ing exemplary  damages  allowable  for  malicious  violation  of  liquor- 
selling  law,  not  merely  as  compensation,  but  as  punishment;  Scott 
V.  Chesapeake,  etc,  R.  R.,  43  W.  Ya.  489,  27  S.  B.  213,  allowing 
punitive  damages  for  illegally  refusing  a  passenger  a  ride  on  an 
excursion  ticket;  Lavery  v.  Crooke,  52  Wis.  622,  38  Am.  Rep.  774, 
9  N.  W.  604,  holding  punitive  damages  recoverable  by  parent  for 
seduction  of  his  daughter;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  768, 
769,  allowing  exemplary  damages  for  reckless  libel;  Phelin  v.  Ken- 
derdine,  20  Pa.  St  361,  applying  rule  in  action  by  parent  for  seduc- 
tion; in  note  in  27  Am.  Dec.  685,  on  point  that  exemplary  damages 
are  allowable  wherever  fraud,  malice  or  oppression,  or  aggravating 
circumstances  accompany  an  injury  to  property;  in  note  in  27  Am. 
Dec   689,  on  point  that  exemplary   damages  are   allowable   for 
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malidous  trespass  on  realty;  In  note  In  50  Am.  Dec.  767,  stating  the 
general  rule. 

Applied  by  analogy  In  Beekwith  y.  Bean,  d8  XT.  S.  276,  25  L.  128, 
holding  in  action  for  false  imprisonment,  gnilty  conduct  of  plaintiff, 
unknown  until  after  suit  began,  admissible  in  mitigation  of  dam- 
ages. Cited,  obiter,  in  Castro  y.  De  IJriarte,  12  Fed.  254,  holding 
action  for  malicious  prosecution  will  lie  where  proceedings  are 
within  Jurisdiction  of  magistrate,  though  invalid;  Brown  y.  Bvans, 
8  Sawy.  490,  17  Fed.  914,  where  exemplary  damages  in  aggravated 
battery  case  were  waived. 

Criticised  in  Milwaukee,  etc.,  R.  R.  v.  Arms,  91  U.  S.  493,  28  L. 
876,  refusing  to  allow  exemplary  damages  for  collision  resulting 
from  gross  negligence  in  absence  of  wilful  misconduct;  Pegram  v. 
Stortz,  81  W.  Ya.  265,  266,  6  8.  B.  510,  holding  in  action  for  selling 
liquor  to  plaintiff's  husband  that  "  exemplary  damages "  are  com- 
pensation for  mental  anguish,  not  punitive. 

Distinguished  In  Philadelphia,  etc.,  R.  R.  v.  Quigley,  21  How.  213, 
16  L.  77,  holding  instruction  allowing  Jury  to  assess  punitive  dam- 
ages for  libel  erroneous,  there  being  no  evidence  of  malice;  Bank  of 
Arapahoe  v.  Bradley,  72  Fed.  870,  36  U.  S.  App.  519,  holding  puni- 
tive damages  not  recoverable  in  action  for  fraudulently  inducing 
sale  of  goods  on  credit  to  another;  Lake  Shore,  etc.,  Co.  v.  Prentice, 
147  IJ.  S.  107,  87  L.  101,  18  S.  Ct  263,  holding  railroad  company  not 
liable  for  exemplary  damages  for  unauthorized  wanton  arrest  of 
passenger;  Lienkauf  v.  Morris,  66  Ala.  414,  holding  obligors  on 
sheriff's  indemnity  bond  not  liable  for  exemplary  damages  for  un- 
authorized wantonness  In  making  the  levy;  Murray  v.  Mace,  41  Neb. 
66,  43  Am.  St.  Rep.  669,  59  N.  W.  389,  refusing  exemplary  damages 
for  injury  to  feelings  in  action  of  trespass  by  officer  in  execution  of 
writ;  Robinson  v.  Superior,  etc.,  R.  R.  Co.,  94  Wis.  848,  59  Am.  SL 
Rep.  897,  68  N.  W.  962,  34  L.  R.  A.  206,  holding  allowance  of  ex- 
emplary damages  for  malicious  ejection  ft^m  cars  discretionary 
with  Jury. 

Exemplary  damage  ~  Counsel  fees.— Where,  in  an  action  for  a 
malicious  trespass,  the  Jury  adds  to  the  compensatory  damages,  ex- 
emplary damages,  these  latter  depend  on  the  degree  of  the  de- 
fendant's fault,  and  cannot  be  measured  by  plaintiff's  counsel  fees 
or  other  expenses,  pp.  371-373. 

The  later  cases  which  affirm  and  rely  upon  this  holding  are: 
Teese  v.  Huntingdon,  23  How.  9,  16  L.  482,  holding  counsel  fees 
not  an  element  of  damages  in  action  for  infringement  of  patent; 
Oelrlchs  v.  Spain,  15  WalL  231,  21  L.  45,  refusing  counsel  fees 
as  part  of  damages  caused  by  injunction  proceedings;  Flanders  v. 
Tweed,  15  Wall.  453,  21  L.  204,  refusing  counsel  fees  as  part  of 
damages  allowed  for  illegal  seizure  of  cotton  by  treasury  agent; 
Huntress  v.  Epsom,  15  Fed.  733,  refusing  to  allow  successful  de- 
fendants costs  for  lodging  Jury  sent  out  for  view  of  ground,  allow- 
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ing  trayelling  expenses;  Parker  v.  Bigler,  18  Fed.  Gas.  1115,  dis- 
allowing cost  of  models  In  Infringement  suit  as  costs;  Bancroft  ▼. 
Acton,  7  Blatchf.  506,  F.  0.  833,  refusing  counsel  fees  In  action  for 
Infringement  and  accounting;  Howell  v.  Scoggins,  48  Oal.  357,  hold- 
ing Jury  fixing  damages  for  assault  and  battery  cannot  consider 
plaintiff's  expenses  In  bringing  suit;  Ind.  Journal,  etc.,  Go.  v.  Pugh, 
6  Ind.  App.  529,  33  N.  B.  006,  holding  counsel  fees  not  recoverable 
as  damages  in  action  for  libel;  Wallls  v.  Dllley,  7  Md.  249,  hold- 
ing counsel  fees  not  allowable  in  action  on  Injunction  bond;  Negroes 
T.  Jones,  10  Md.  331,  construing  words  ''  all  reasonable  damages  and 
expenses  "  In  local  statute,  referring  to  trial  of  petition  for  freedom, 
not  to  include  counsel  fees;  Wood  v.  State,  66  Md.  68,  69,  5  Atl.  479, 
holding  counsel  fees  paid  by  plaintiffs  In  obtaining  dissolution  of 
injunction,  not  recoverable  in  suit  on  Injunction  bond;  Kelly  y. 
Bogers,  21  Minn.  153,  holding  counsel  fees  not  allowable  in  action 
for  fraudulently  misrepresenting  date  of  expiration  of  time  for  re- 
demption to  junior  mortgage;  Fairbanks  y.  Witter,  18  Wis.  289,  86 
Am.  Dec.  766,  holding  counsel  fees  not  allowable  either  as  actual  or 
punitive  damages  In  action  of  trespass  for  assault;  Stringfield  v. 
mrsch,  94  Tenn.  432,  45  Am.  St  Rep.  737,  29  S.  W.  611,  holding 
counsel  fees  not  allowable  in  action  on  bond  for  wrongfully  suing 
out  attachment  and  Injunction;  Hegar  v.  De  Groat,  3  N.  Dak.  357, 
66  N.  W.  152,  holding  counsel  fees  not  an  element  of  damages  in 
ejectment  suit;  Loeb  v.  Mann,  89  S.  G.  471,  18  S.  B.  3,  holding 
counsel  fees  not  allowable  as  damages  in  action  of  claim  and  de- 
livery; Landa  v.  Obert,  45  Tex.  545,  discussing  rule  in  an  action 
for  slander  and  malicious  prosecution;  Burruss  v.  Hlnes,  94  Va.  420, 
26  S.  B.  878,  holding  allowance  of  counsel  fee  In  action  of  trespass 
on  the  case  improper.  Gited  in  note  by  the  reporter  in  27  Am. 
Bep.  529,  citing  cases  pro  and  contra  on  allowance  of  counsel  fees 
in  actions  of  tort;  in  elaborate  note  in  8  Am.  St  Bep.  158,  on 
point  that  counsel  fees  are  generally  not  allowable  as  an  element 
of  damages. 

Costs. —  A  jury  cannot  Include  costs  in  their  estimate  of  damages, 
and  must  base  their  verdict  upon  the  damage  proved,  without  re- 
gard to  whether  their  verdict  will  carry  costs  or  not  The  history 
of  the  law  of  costs  discussed,  pp.  372-373. 

Glted  and  the  subject  discussed  in  Strong  v.  United  States,  34 
Fed.  18,  holding  commissioner  of  Gircuit  Gourt  not  entitled  to  fees 
for  drawing  complaints;  Price  v.  Garland,  5  N.  Mex.  100,  4  N.  Mex. 
366,  20  Pac.  183,  holding  appellant  not  entitled  to  costs  of  printing 
briefs  on  reversal;  Lowe  v.  Kansas,  163  U.  S.  85,  41  L.  80,  16  S.  Gt 
1033,  holding  statute  rendering  prosecutor  without  probable  cause 
and  acting  maliciously  liable  for  costs,  or  Imprisonment  until  costs 
paid,  constitutional;  State  ex  rel.  v.  Board  of  Gommissioners,  14 
Ohio  G.  G.  28,  as  to  costs  in  criminal  proceeding. 
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Miscellaneous. —  Cited  in  Jamleson  y.  Ind.  Natural  Gas,  etc.,  Co., 
128  Ind.  566,  28  N.  E.  80,  12  L.  R.  A.  656,  holding  use  of  natural  gaa 
proper  subject  of  police  regnilatlon. 

13  How.  373-381,  14  L.  186,  FOWLER  v.  HART. 

Beformation  of  contract  in  equity. —  A  proceeding  to  correct  a 
description  in  a  mortgage  is  within  the  ordinary  powers  of  a  court 
of  equity  to  reform  an  instrument  so  as  to  effect  the  intention  of 
the  parties,  p.  379. 

Cited,  arguendo,  in  Fletcher  v.  Chamberlain,  61  N.  H.  472,  en- 
forcing note  and  warranty  mortgage  according  to  strict  letter, 
parties  not  having  sought  reformation. 

Mortgage  sale. —  A  Judgment  creditor,  holding  a  mortgage,  not 
a  party  to  a  proceeding  by  another  reforming  another  mortgage,  so 
as  to  coyer  the  premises  included  in  the  former  mortgage,  cannot 
assert  his  claim  against  a  purchaser  of  the  property  as  free  from 
incumbrances,  if  he  had  notice  of  the  sale  held  under  authority  of 
the  Bankruptcy  Court,  and  neglected  to  object  to  it,  or  to  claim  the 
proceeds,  p.  380. 

The  Bankruptcy  Court  has  the  power  to  order  the  assignee  to 
redeem  and  discharge  a  mortgage,  or  to  order  the  sale  of  the  prem- 
ises and  to  distribute  the  proceeds  according  to  law,  p.  380. 

Cited  with  approval  in  Sutherland  v.  Lake  Superior  R.  R.,  etc., 
Co.,  9  N.  B.  R.  298,  310,  23  Fed.  Cas.  464,  sustaining  power  of  Bank- 
ruptcy Court  to  order  mortgaged  property  sold  free  from  all  incum- 
brances; Clifton  V.  Foster,  103  Mass.  236,  4  Am.  Rep.  542,  ordering 
petition  to  enforce  mechanic's  lien  against  owner,  who  had  become 
a  bankrupt,  to  await  action  of  Bankruptcy  Court;  Markson  v. 
Haney,  47  Ind.  35,  ordering  foreclosure  proceeding  instituted  against 
bankrupt  mortgagor  stayed. 

Distinguished  in  Marston  v.  Stickney,  55  N.  H.  385,  ordering  as- 
signee in  bankruptcy  to  appear  in  State  court  in  action  to  foreclose 
mechanic's  lien,  plaintiff  to  proceed,  in  event  of  assignee's  failure 
to  appear. 

13  How.  381-429,  14  L.  189,  HOWARD  v.  INOBRSOLL. 

History  of  the  boundary  lines  of  Georgia  discussed  and  held  that 
in  1802,  when  Georgia  ceded  her  back  lands  to  the  United  States, 
she  had  Jurisdiction  over  the  whole  Chattahoochee  river,  to  the 
thirty-first  degree  of  north  latitude,  pp.  398-412. 

Cited,  arguendo,  in  Dred  Scott  v.  Sandford,  19  How.  506,  15  L. 
742,  holding  statute  prohibiting  person  from  taking  slaves  into  ter- 
ritory, unconstitutional. 

Distinguished,  arguendo,  in  J.  S.  Keator  Lumber  Co.  v.  Boom 
Corp.,  72  Wis.  91,  7  Am.  St  Rep.  855,  38  N.  W.  540,  holding  neither 
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Wisconsin  nor  Minnesota  could  exercise  exclusive  Jurisdiction  over 
the  St.  Croix  river,  forming  boundary  between  them. 

A  colonial  claim  to  an  extension  of  boundary  was  not  complete 
without  a  patent,  or  a  proclamation  for  a  patent,  p.  407. 

International  law  —  Navigable  rivers. —  Where  the  State  of 
Cfeorgia  ceded  her  territory  on  one  side  of  the  river  Chattahoochee 
to  the  United  States  for  the  formation  of  a  new  State,  she  re- 
tained the  entire  river  within  her  domain,  and  did  not,  according  to 
the  law  of  nations,  yield  a  co-equality  of  soil  and  Jurisdiction  in  the 
river,  p.  412. 

Distinguished  in  Boston  v.  Richardson,  13  Allen,  157,  holding  deed 
of  lot  bounded  "  with  the  street "  carried  fee  to  middle  of  street 

Navigable  rivers. —  The  drst  article  of  cession  by  Georgia  to  the 
United  States,  defining  the  western  boundary  of  Georgia  as  **  running 
up  the  river,  and  along  the  western  bank  thereof ,"  fixed  the  boundary 
as  the  fast  land  confining  the  river  in  its  bed  in  its  whole  width 
independently  of  tides  or  high  and  low-water  lines,  and  the  United 
States  did  not  take  to  the  middle  of  the  river,  pp.  413-4:18. 

Cited  with  approval  in  People  v.  Supervisors,  125  111.  24,  26,  17 
N.  B.  153,  154,  holding  description  "  thence  down  on  the  left  bank  of 
said  creek,"  established  boundary  line  on  the  bank  of  the  creek; 
Grand  Rapids,  etc.,  Co.  v.  Heisel,  38  Mich.  73,  31  Am.  Rep.  314, 
holding  grantee  of  deed  describing  land  as  "running  north  on  the 
line  of  said  Seward  street,"  not  entitled  to  recover  against  railroad 
for  nuisance  resulting  from  misuse  of  street;  Hughes  v.  Provi- 
dence, etc.,  R.  R.,  2  R.  I.  514,  holding  deed  describing  land  as  run- 
ning "  by  westerly  side  of  back  street,"  carried  no  part  of  street. 
Cited,  obiter,  in  Jones  v.  Water  Lot  Co.,  18  Ga.  542,  holding  grant 
on  Chattahoochee  river  carried  grantee  to  opposite  bank. 

Cited  in  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How. 
607, 15  lu  784,  discussing  effect  of  South  Carolina  cession. 

Distinguished  in  St  Joseph,  etc.,  Co.  v.  Devereux,  41  Fed.  17, 
holding  that  act  of  1836  extending  boundary  of  Missouri  to  Missouri 
river,  fixed  it  in  center  of  river;  Brophy  v.  Rlcheson,  137  Ind.  120, 
36  N.  SL  426,  holding  conveyance  **  along  margin  of  the  lake  •  •  • 
extending  to  edge  of  lake  at  low-water  mark,"  excluded  bed  of  lake 
and  grantee  not  riparian  owner;  McManus  v.  Carmlchael,  3  Iowa, 
52,  54,  holding  that  riparian  proprietor  on  Mississippi  owns  only 
to  high-water  mark;  Cooley  v.  Golden,  52  Mo.  App.  233,  holding  act 
of  1S36  extending  Jurisdiction  of  Missouri  over  lands  between  west- 
em  boundary  and  Missouri  river,  established  State  boundary  In 
center  of  river. 

Grants  of  land  bounded  by  sea  or  by  navigable  rivers,  where 
the  tide  ebb  and  fiows,  extend  to  high-water  mark,  and  the  shores 
below  common  high-water  mark  belong  to  State  in  which  situated, 
per  Nelson,  J.,  p.  421. 


m 


13  How.  381-429  Notes  on  U.  S.  Reports.  186 

Cited  with  approYal  In  Sbively  t.  Bowlby,  152  U.  8.  25,  38  L.  841, 

14  S.  Gt.  557,  summarizing  law  of  different  States  as  to  rights  of 
individuals  in  lands  under  tide  waters. 

Boundaries  —  Navigable  rivers. —  Where  land  adjoining  a  river 
is  described  by  a  course  from  a  monument  on  the  bank  up  or  down 
the  river  to  another  monument,  the  boundary  line  follows  the 
meanderings  of  the  river,  and  the  grantee  takes  to  the  middle  of 
the  river,  per  Nelson,  J.,  p.  422. 

Cited  and  applied  in  St  Joseph,  etc.,  Co.  v.  Devereux,  41  Fed.  16, 
holding  act  of  1836  extending  boundary  of  Missouri  to  the  Missouri 
river,  fixed  it  in  the  center  of  the  river;  Cox  v.  Freedley,  33  Pa.  St. 
128,  75  Am.  Dec.  586,  holding  description  in  deed  "  along  the  N.  E. 
side  of  Egypt  street,"  carried  to  middle  of  street  Cited,  obiter,  in 
Jones  V.  Water  Lot  Co.,  18  Ga.  542,  holding  riparian  proprietor  of 
grant  bounded  by  Chattahoochee  entitled  to  claim  to  the  opposite 
bank. 

In  the  cession  of  1802,  Georgia  reserved  to  herself  the  per- 
manent river  bed  of  the  Chattahoochee  as  covered  by  water  at  its 
usual  stage,  but  high  bluff  or  banks  touched  only  by  the  river 
when  swollen  with  freshets  or  floods,  were  not  included,  per  Nel- 
son, J.,  pp.  423-424. 

Cited  and  followed  in  Houghton  v.  C.  D.,  etc.,  Ry.,  47  Iowa,  372, 
holding  high-water  mark  as  line  between  riparian  proprietor  on 
Mississippi  and  public  is  co-ordinate  with  limit  of  river-bed  as  fixed 
by  land  not  subject  to  agriculture. 

Distinguished  in  Boston  v.  Richardson,  13  Allen,  157,  holding  deed 
of  lot  bounded  "  with  the  street  carried  fee  to  center  of  street" 

Biparlan  owners  have  equal  rights  to  a  usufruct  of  the  waters  of 
an  adjacent  stream,  and  no  proprietor  has  the  right  tb  use  the  water 
to  the  prejudice  of  other  proprietors,  above  or  below,  unless  through 
prior  right  to  diversion,  per  Nelson,  J.,  p.  426. 

Cited  with  approval  in  Union  M.  &  M.  Co.  v.  Danberg,  2  Sawy. 
457,  F.  C.  14,370,  holding  true  test  of  reasonable  use  is  whether  it 
works  damage  to  the  common  right,  not  to  an  exclusive  right  to  all 
the  water. 

The  banks  of  a  river  are  those  elevations  of  land  which  confine 
the  waters  when  they  rise  out  of  the  bed;  the  bed  is  the  soil  usually 
covered  by  water  distinguishable  by  the  character  of  the  soil  or 
vegetation,  the  natural  appearance  of  the  bank  and  bed  respectively, 
fixing  the  line  of  high  or  low-water  mark,  per  Curtis,  J.,  pp.  427-428. 

Cited  with  approval  in  St  Louis,  etc.,  Ry.  v.  Ramsey,  53  Ark.  322, 
22  Am.  St  Rep.  199,  13  S.  W.933,8  L.R.  A.561,  and  n.,  holding  gravel 
bar  in  navigable  river  not  alluvion, but  part  of  bed; Lux  v.  Haggln,69 
Cal.  419,  10  Pac.  770,  holding  evidence  of  existence  of  watercourse 
and  channel  after  trial  commenced  admissible;  Weis  v.  Madison, 
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75  Ind.  257,  89  Am.  Bep.  146»  holding  a  ravine  through  which  surface 
waters  run  in  time  of  rain-fall,  not  a  watercourse;  Bice  ▼.  Bvans- 
TiUe,  108  Ind.  18,  58  Am.  Rep.  26,  9  N.  B.  142,  holding  city  not 
liable  for  injury  by  overflowing  of  sewer,  evidence  not  establishing 
obstruction  of  a  natural  watercourse;  Houghton  v.  G.  D.,  etc.,  R. 
B.,  47  Iowa,  874,  holding  that  not  river-bed  which  is  subject  to 
vegetation;  Oibbs  v.  Williams,  25  Kan.  221,  87  Am.  Bep.  247,  hold- 
ing passage-way  for  surface  waters  not  a  watercourse;  In  re 
Minnetonka  Lake  Improvement,  56  Minn.  522,  45  Am.  St.  Bep.  500, 
58  N.  W.  297,  holding  State  has  no  right  to  maintain  waters  of  lake 
above  higrh-water  mark  to  injury  of  riparian  owners. 

Miscellaneous. —  Cited  ex  exemplo  and  distinguished  in  Kennedy 
V.  BUlott,  85  Fed.  835,  holding  that  action  to  quiet  title,  involving 
question  of  boundary  line  between  two  States,  will  not  be  tded  if 
controTersy  between  States  as  to  boundary  is  pending;  Van  Slyke 
V.  Hyatt,  46  N.  Y.  263,  erroneous;  Biatter  of  N.  Y.  Central,  etc,  B. 
B.,  60  N.  Y.  115,  erroneous. 

18  How.  429-441,  14  L.  210,  NOBBIS  Y.  CBOCKEB. 

The  fugitive  slave  law  of  1798  is  repealed  so  far  as  relates  to 
the  penalty,  by  the  act  of  1850  amendatory  thereof,  p.  440. 

Bep«al  by  implication. —  Where  a  new  statute  covers  the  whole 
subject-matter  of  an  older  one,  adds  offenses  and  prescribes  dif- 
ferent penalties,  it  is  repugnant  to  the  old  statute,  and  repeals  it  by 
implication,  p.  488. 

A  number  of  citing  cases  affirm  and  follow  this  holding:  United 
States  V.  Tynen,  11  WalL  92,  94,  20  L.  154,  155,  holding  section 
13  of  act  of  1813  was  repealed  by  statute  of  1870,  to  amend  naturali- 
zation laws;  United  States  v.  Claflin,  97  U.  S.  561,  24  L.  1085,  hold- 
ing statute  of  1866,  imposing  fine  and  forfeiture  for  dealing  in 
smuggled  goods,  repealed  act  of  1823,  providing  for  forfeiture  of 
double  value  of  goods;  United  States  v.  Auffmordt,  19  Fed.  897,  902, 
holding  moiety  act  of  1874,  concerning  frauds  in  importations,  re- 
pealed sections  2839  and  2864  of  the  revised  statutes;  Spencer  v. 
State,  5  Ind.  44,  holding  statute  repealed  earlier  statute  passed  at 
same  session  of  legislature;  President,  etc.  v.  Bradshaw,  6  Ind. 
148,  holding  statute  allowing  relative  action  against  railroad  com- 
pany for  death  from  negligence  repealed  by  general  act,  allowing 
action  for  death;  Commissioners  v.  Potts,  10  Ind.  288,  holding 
statute  providing  for  allowances  to  county  officers  repealed  by  act 
covering  same  ground;  Dowdell  v.  State,  58  Ind.  387,  holding  liquor 
law  of  1875  repealed  by  statute  of  1877;  State  v.  Christman,  67  Ind. 
833,  ruling  siniiilarly  as  in  Dowdell  v.  State,  supra;  Wagoner  v. 
State,  90  Ind.  507,  holding  section  27  of  felony  act  of 
1862,  relating  to  obtaining  money  under  false  pretenses,  repealed 
by  section  2204,  revised  statutes  of  1881;.  State  v.Studt,  31  Kan.  246,1 
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Pac.  036,  holding  acts  of  1870  and  1871,  relating  to  township  bond  elec- 
tions, were  repealed  by  acts  of  1872  and  1874;  Smith  v.  Sullivan,  71 
Me.  153,  holding  assignment  law  repealed  by  insolvent  law  of  1878; 
People  V.  Bussell,  59  Mich.  112,  26  N.  W.  310,  holding  butcher  could 
not  be  convicted  for  sale  of  unsound  meat  in  Detroit  under  act  of 
1879,  where  city  charter  of  1883  empowered  city  council  to  regulate 
the  subject;  Young  v.  Kansas  City,  etc.,  R.  R.,  33  Mo.  App.  515, 
holding  statutes  regulating  railroad  charges  repealed  common  law 
as  to  reasonable  charges;  Bogardus  v.  Gordon,  53  N.  J,  Eq.  45,  30 
Atl.  814,  holding  county  usury  act  repealed  by  general  usury  act; 
State  V.  Corley,  13  S.  C.  3,  4,  holding  statute  on  live-stock  stealing 
repealed  by  statute  increasing  punishment  for  the  offense;  United 
States  V.  Auffmordt,  122  U.  S.  200,  30  L.  1185,  7  S.  Gt  1186,  holding 
section  2864,  revised  statutes,  concerning  forfeiture  of  imports  fraud- 
ulently invoiced,  repealed  by  section  12  of  act  of  1874;  Eraser  v.  Alex- 
ander, 75  Gal.  152, 16  Pac.760,holding  act  of  1874,  providing  for  removal 
and  punishment  of  delinquent  supervisors,  repealed  by  county  gov- 
ernment act  of  1883;  People  v.  Henshaw,  76  Gal.  442,  18  Pac.  415, 
holding  general  act  of  1885  repealed  local  act  of  1866,  establishing 
police  court  in  one  city;  People  v.  Jaehne,  103  N.  Y.  195,  8  N.  E.  379, 
holding  that  penal  code  substituted  penal  provisions  of  the  New 
York  city  consolidation  act;  Matter  of  N.  Y.  Institution,  121  N.  Y. 
241,  24  N.  E.  880,  holding  act  of  1865,  apportioning  expenses  of 
street  improvements  between  owners  and  county,  repealed  by  con- 
solidation act;  Heckmann  v.  Pinkney,  81  N.  Y.  216,  holding  me- 
chanics' lien  law  of  1863  was  repealed  by  statute  of  1875;  United 
States  V.  Gheeseman,  3  Sawy.  429,  F.  G.  14,790,  holding  internal 
revenue  act  of  1864  repealed  act  of  1862;  United  States  v.  Bennett, 
12  Blatchf.  348,  F.  G.  14,570,  holding  no  prosecution  could  be  had 
for  wrongfully  withholding  pension  under  act  of  1864,  because  of- 
fense omitted  in  act  of  1870  on  same  subject;  United  States  v. 
Barr,  4  Sawy.  256,  F.  G.  14,527,  holding  act  of  1877  repealed  section 
5457,  revised  statutes,  regarding  possession  of  counterfeit  coins;  Her- 
ron  v.Garson,  26  W.  Va.  76,  holding  act  of  1881  repealed  act  of  1872  as 
regards  awarding  by  Gounty  Gourt  of  writ  of  ad  quod  damnum  in 
condemnation  proceedings;  Pittsburgh,  etc.,  Ry.  Go.  v.  Burton,  139 
Ind.  866,  87  N.  E.  153,  holding  act  of  1881,  limiting  damages  in  ac- 
tion for  death,  repealed  act  of  1879,  fixing  damages  recoverable 
against  railroad  for  failure  to  give  signals  at  crossings.  Gited  in 
note  in  14  Am.  Dec.  210,  stating  general  rule  as  laid  down  in  prin- 
cipal case.  Gited,  obiter,  in  Mongeon  v.  State,  55  N.  Y.  616,  hold- 
ing statute  repealing  criminal  law  of  1869,  applied  only  to  offenses 
committed  subsequent  to  its  passage.  Gited  in  dissenting  opin- 
ion in  United  States  v.  Sixty-seven  Packages,  17  How.  96,  15  L.  57, 
holding  act  of  1799  for  invoicing  of  imports  not  repealed  by  act  of 
1842;  Union  Pacific  By.  v.  Ryan,  2  Wyo.  412  (429),  majority  hold- 
ing taxation  statute  of  1879  inapplicable  to  city  of  Gheyenne. 
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Distln^ished  in  Coghill  v.  State,  37  Ind.  113,  holding  statute 
maklBg  malicious  obstruction  of  railroad  a  felony  not  repealed  by 
one  making  obstruction  a  misdemeanor;  Water- Works,  etc.  v.  Burk- 
hart,  41  Ind.  383,  holding  act  of  1836  did  not  repeal  all  prior  laws 
on  subject  of  right  of  eminent  domain  in  connection  with  canals; 
State  Y.  Wells,  112  Ind.  242,  13  N.  E.  724,  holding  section  1043,  re- 
vised statutes  of  1881,  upon  embezzlement,  not  repealed  by  act  of 
1883;  Thompson  y.  Lewis,  83  Me.  226,  22  AtL  104,  holding  private 
law  of  1867,  punishing  taking  of  smelt,  not  repealed.  Limited  in 
United  States  t.  One  Hundred  Barrels,  etc.,  1  Dill.  62,  2  Abb.  (U. 
S.)  318,  F.  G.  15,948,  holding  act  of  1868  repealed  act  of  1867  as  to 
taxes  on  dlstHlerles  only  to  extent  that  the  two  acts  covered  same 
subject 

Penalties  —  Bepeal  pending  appeaL — Repeal  of  the  fugitive 
slave  law  of  1793  was  a  bar  to  an  action  pending  at  the  time  of  its 
passage  for  penalties  which  had  accrued  before  the  repeal,  plain- 
tiff's right  not  being  vested,  and  the  court  having  lost  Jurisdiction 
over  the  subject-matter,  p.  440. 

The  following  cases  indorsing  this  rule  and  applying  it  are  col- 
lected by  the  citations:  Insurance  Co.  v.  Ritchie,  5  Wall.  544,  18 
L.  541»  holding  act  of  1866,  repealing  act  of  1864,  deprived  Circuit 
Courts  of  Jurisdiction  over  pending  internal  revenue  cases,  brought 
under  act  of  1864;  State  v.  Hoeflinger,  31  Wis.  263,  holding  town 
treasurer's  present  right  to  drainage  fund,  which,  under  repealed 
act  of  1870,  belonged  to  bridge  commissioners,  would  control,  not 
hitter's  right  at  time  appeal  was  taken;  Richland  County  v.  Village 
of  Richland,  59  Wis.  600,  18  N.  W.  501,  holding  act  of  1883,  allow- 
ing towns  or  villages  to  dispose  of  liquor  license  moneys,  deprived 
counties  of  uncollected  moneys,  to  which  they  were  entitled  under 
act  of  1859;  United  States  v.  Tynen,  11  Wall.  95,  20  L.  155,  holding 
criminal  proceedings  for  penalties  under  act  of  1813  for  offenses 
against  naturalization  laws  fell,  on  repeal  of  statute;  Assessor  v. 
Osbomes,  9  Wall.  575,  19  L.  751,  holding  suits  under  act  of  1864, 
conferring  Jurisdiction  on  Circuit  Courts  over  internal  revenue  cases 
between  citizens  of  same  State,  fell,  on  repeal  by  act  of  1866:  Ex 
parte  McCardle,  7  Wall.  514,  19  L.  265,  dismissing  for  want  of  Juris- 
diction appeal  in  habeas  corpus  proceeding,  taken  under  act  of 
1867,  repealed  after  appeal  perfected;  in  note  In  12  Am.  Dec.  480, 
on  point  that  statutes  imposing  penalties  are  extinguished  by  repeal, 
though  benefits  have  accrued  to  private  citizens;  Railroad  v.  Grant, 
96  IT.  8.  401,  26  L.  232,  dismissing  for  want  of  Jurisdiction  writ  of 
error  from  District  of  Columbia,  sued  out  in  1875,  under  section 
847,  revised  statutes,  repealed  in  1879;  Birdseye  v.  Shaeffer,  37  Fed. 
825,  holding  act  of  1887,  providing  that  certain  cases  removed  because 
of  local  prejudice  be  remanded,  was  constitutional  as  to  pending 
cases;  Boush  v.  Morrison,  47  Ind.  416,  holding  repeal  of  statute 
under  which  action  on  assessments  for  construction  of  ditch  was 
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brought  deprived  court  of  Jurisdiction;  Flaherty  v.  Thomas,  12  Allen, 
436,  holding  on  repeal  of  penal  liquor  statute,  offender  committing 
offense  before  enactment  of  repealing  statute,  was  not  punishable 
under  either  statute;  Livey  ▼.  People,  8  Mich.  131,  holding  commis- 
sioners' right  to  town  highway  taxes  appropriated  for  them  by  stat- 
ute, and  sued  for  by  them,  was  barred  by  amendment  of  statute; 
McGlain  v.  WiUiams,  10  S.  Dak.  330,  73  N.  W.  74,  43  L.  R.  A.  289, 
holding  act  abrogating  appellate  Jurisdiction  of  Supreme  Court  in 
certain  cases  applied  to  appeals  before  passage  of  statute;  State  v. 
Bank,  3  Bazt  409,  dismissing  action  against  State,  statute  authoriz- 
ing suits  against  State  having  been  repealed;  Texas,  etc.,  B.  R.  y. 
Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding  action  against  State, 
after  date  fixed  by  act  authorizing  suits  against  State,  without 
Jurisdiction;  Robison  y.  Beall,  26  Ga.  48,  holding  stockholder's  lia- 
bility, as  fixed  by  bank's  charter,  expired  with  the  charter;  Brown 
V.  United  States,  Woolw.  202,  F.  G.  2,032,  holding  pardoned  offender 
entitled  to  have  undistributed,  forfeited  property  restored  to  hfm; 
Royston  v.  Miller,  76  Fed.  54,  holding  that  on  suspension  of  revised 
statutes  2324  by  act  of  1893,  co-owner  of  a  mine  had  no  right  to  for- 
feiture for  work,  but  only  to  contribution  at  law;  Gregory  v.  Bank,  8 
Oolo.  336,  25  Am.  Rep.  763,  holding  repeal  of  statute  making  corpora- 
tion trustees  liable  for  debts  of  company  on  failure  to  publish  annual 
report,  barred  action  by  creditors  for  previous  omissions. 

In  the  following  citing  cases  the  repeal  of  the  statute  imposing 
the  penalty  was  held  to  bar  actions  for  penalty  before  the  repeal: 
Thompson  v.  Bassett,  5  Ind.  536,  on  penal  bonds  executed  under 
license  laws;  Globe,  etc..  Go.  v.  State  Bank,  etc.,  41  Neb.  181,  59  N. 
W.  684,  on  stockholder's  liability;  Belvidere  v.  Warren  R.  R.,  34  N. 
J.  L.  199,  for  penal  interest  for  failure  to  pay  assessed  taxes;  Gom- 
monwealth  v.  Standard  Oil  Go.,  101  Pa.  St  150,  for  failure  to  file 
report  of  corporation's  business;  Bank  v.  State,  12  Ga.  493,  for  is- 
suing change  bills  contra  formam  statuti;  Victory  Webb  Co.  v. 
Beecher,  97  N.  Y.  651,  for  failure  of  corporation  trustees  to  file  an- 
nual report;  Union  Iron  Go.  v.  Pierce,  4  Biss.  334,  F.  O.  14,367,  on 
officer's  liability  for  debts  of  corporation  for  failure  to  file  annual 
report;  Rhemke  v.  Clinton,  2  Utah,  440,  for  treble  damages  for  ma- 
licious destruction  of  property.  Cited  and  followed  also  in  Os- 
bom  V.  Nicholson,  1  Dill.  232,  F.  C.  10,595,  holding  promissory  note, 
given  in  payment  of  slave  in  Arkansas  in  1861,  not  collectible  after 
abolition  of  slavery;  Buckner  v.  Street,  1  Dill.  254,  7  Bank.  Reg. 
261,  F.  G.  2,098,  holding  thirteenth  amendment  retroactive,  barring 
actions  on  slave  contracts;  Daggs  v.  Ewell,  3  Woods,  348,  F.  C. 
8,537,  holding  repeal  of  usury  law  forfeiting  interest  of  usurious 
contract,  left  contract  in  full  force;  Twenty-five,  etc.,  Spirits,  1 
Ben.  372,  F.  C.  14,282,  holding  informer's  share  in  forfeiture  de- 
termined by  law  at  time  of  distribution. 

Cited  also  in  dissenting  opinion  in  Steamship.  Co.  v.  Joliffe^  2 
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Wall.  466,  17  L.  810,  majority  holding  that  repeal  of  statute  grant- 
ing pilot  whose  seryices  were  refused,  half-pilotage  fees,  did  not 
afPect  a  judgment  rendered  for  snch  penalty.  Cited,  arguendo,  Six- 
penny Say.  Bank  t.  Stuyresant  Bank,  12  Blatchf.  193,  10  Bank. 
Bd^.  409,  F.  O.  12,919,  holding  under  New  York  act  of  1853  and 
bankruptcy  act,  sayings  banks,  making  deposits  in  banks,  were  not 
lien  creditors  of  latter;  O'Oonnell  y.  O'Leary,  145  Mass.  312,  14  N. 
B.  147,  holding  action  on  local  statute  for  selling  liquor  to  minor,  an 
action  for  a  penalty. 

Distinguished  In  United  States  y.  Baum,  74  Fed.  45,  refusing  to 
dismiss  prosecution  for  adultery  begun  in  Utah  territorial  court,  upon 
admission  of  Utah  as  State;  Western  Union  Tel.  Co.  y.  Sclrcle,  103 
Ind.  229,  2  N.  E.  605,  holding  action  for  penalty  against  telegraph 
company  for  breach  of  duty  does  not  abate  with  death  of  party; 
State  y.  Grusius,  57  N.  J.  L.  282,  31  Atl.  236,  holding  under  local 
statute  that  indictment  under  section  192  of  crimes  act,  for  main- 
taining a  public  nuisance,  was  not  ayoided  by  subsequent  stat- 
ute repealing  section  192;  Treasurer  y.  Wygall,  46  Tex.  462,  hold- 
ing statute  of  1870,  repealing  act  of  1848,  authorizing  suits  by  heirs 
against  treasurer,  holding  estate  as  trustee,  did  not  affect  pending 
suits  under  act  of  1848;  Hargroyes  y.  Chambers,  30  Oa.  602,  hold- 
ing right,  to  hold  bank  directors  liable  for  deposits,  according  to 
proyisions  of  incorporation,  suryiyed  act  of  incorporation;  United 
States  y.  Barr,  4  Sawy.  255,  F.  C.  14,527,  holding  counterfeiter  pun- 
ishable forylolation  of  repealed  act  under  section  13,reyised  statutes; 
Tinker  v.  Van  Dyke,  1  Flipp.  527,  F.  C.  14,058,  refusing  to  give  act 
of  1874,  amending  bankrupt  act  of  1867,  retroactive  construction 
as  to  fraudulent  preferences  made  before  its  passage;  Leschl  y. 
Washington  Ter.,  1  Wash.  Ter.  17,  holding  act  of  1856  did  not  de- 
prive courts  of  jurisdiction  to  proceed  with  trial  of  murder  com- 
mitted before  its  passage;  Strong  y.  United  States,  93  Fed.  258, 
holding  act  depriving  Circuit  Court  of  jurisdiction  over  govern- 
ment officials'  suits  for  salaries,  did  not  apply  to  pending  suits. 

Miscellaneous. —  Cited  in  United  States  v.  De  Groer,  38  Fed.  82, 
holding  action  for  forfeiture  and  damages  for  fraudulent  importa- 
tion abated  with  death  of  party;  in  opinion  of  Davis,  J.,  In  re  Per- 
sonal Liberty  Laws,  46  Me.  615,  holding  them  not  unconstitutionaL 

13  How.  441-447,  14  L.  215,  ROGERS  y.  LINDSBY. 

Banks  and  bankings — An  order  on  the  officers  of  a  bank,  in 
which  securities  are  deposited,  to  hold  them  subject  to  the  order  of 
one  who  is  liable  on  all  the  securities,  given  in  exchange  for  a 
promissory  note  by  the  latter,  will  not  be  construed  as  a  transfer 
of  the  title  to  the  securities,  but  merely  as  an  authority  to  collect 
them,  p.  446. 

Fraud. —  Where  a  bill  charges  a  defendant,  purchaser  of  an  in- 
terest in  a  Judgment,  with  notice  of  complainant's  claim  and  of 
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fraud  in  depriying  him  of  it,  unless  the  answer  ayers  a  purchase 
for  a  valuable  consideration,  he  will  be  presumed  to  be  privy  to  the 
fraud,  p.  446. 

Fraud  —  Bona  fide  purchaaer. —  Where  a  party  obtaining  an  in- 
terest in  a  judgment  fraudulently  assigns  it  to  a  bona  fide  pur- 
chaser, who  reassigns  it,  the  original  party  to  the  fraud  and  pur- 
chasers with  notice  from  him  cannot  claim  the  benefits  of  the  bona 
fide  purchaser's  title,  p.  447. 

Distinguished  in  Faulkner  v.  Empire  State  Kail  Ck>.,  67  Fed.  917» 
85  XJ.  S.  App.  120,  holding  purchaser  of  legal  title  in  invention  with 
notice  of  outstanding  equitable  title,  protected  by  title  of  his  vendor^ 
who  was  bona  fide  purchaser  without  notice. 

13  How.  447-458,  14  L.  217,  McAFEB  v.  CROFFORD. 

Trespass  —  Damages. —  In  an  action  of  trespass  against  a  surety 
for  carrying  off  his  principal's  slaves,  a  judgment  against  the  prin- 
cipal and  receipt  for  payment  by  the  surety  are  admissible  to  ex- 
plain motive,  in  mitigation  of  damages,  pp.  455-456. 

Cited  and  distinguished  in  Sllssam  v.  Anderson,  145  U.  S.  442,  36 
L.  768,  12  S.  Ct  961,  allowing  stockbrokers,  speculating  for  cashier 
with  funds  of  bank,  to  offset  sums  placed  by  them  to  bank's  credit, 
in  action  for  damages. 

Trespass  —  Damages. —  In  an  action  of  trespass  against  a  surety 
for  carrying  off  his  principal's  slaves  evidence  of  a  judgment  against 
the  principal,  satisfied  by  the  surety,  is  admissible  to  abate  from  the 
damages  the  amount  paid,  p.  456. 

Trial. —  Where  the  purpose  for  which  evidence  is  introduced  is 
not  stated,  if  admissible  on  any  ground,  its  admission  is  not  error, 
p.  456. 

Bebuttal. —  Evidence  that  a  creditor  was  enjoined  from  collecting 
a  judgment,  payment  of  which  by  a  surety  was  offered  in  evidence 
in  mitigation  of  damages  for  a  trespass  by  the  surety  for  carrying 
off  his  principal's  slaves,  is  admissible  as  rebutting  the  mitigating 
circumstances,  p.  457. 

Trespass  —  Damag^.—  In  action  of  trespass  for  carrying  off 
plaintiff's  slaves,  loss  of  services  of  the  slaves,  the  loss  of  cord-wood 
which  could  not  be  removed  and  was  flooded,  and  injury  to  a  crop 
from  trespassing  animals  because  plaintiff  could  not  guard  his  fields 
are  proper  elements  of  damages,  p.  457. 

Cited  approvingly  and  principle  relied  upon  in  The  E.  D.  Holton, 
55  Fed.  1013,  holding  that  a  liberal  rule  should  be  applied  in  favor  of 
a  vessel  injured  by  another  in  tracing  the  cause  to  the  consequences; 
Page  V.  Ford,  12  Ind.  52,  allowing  purchaser  of  defective  engine 
damages  for  injury  caused  by  its  bursting;  Glass  v.  Oarber,  56  Ind. 
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341,  holding  plaintiff,  who  failed  to  get  liquor  license  through  de- 
fendant's failure  to  publish  notice  of  intention  to  apply,  entitled  to 
damages  for  loss  of  business;  Scott  v.  Hunter,  46  Pa.  St.  106,  84 
Am.  Dec.  546,  holding  defendants  liable  for  negligently  obstructing 
river  locks  whereby  plaintiff's  boat  was  swept  off  by  flood;  St. 
Johnsbury,  etc.,  R.  R.  y.  Hunt,  55  Yt  577,  45  Am.  Rep.  643,  allowing 
railroad  company  damages  for  stoppage  of  its  trains  caused  by 
malidons  arrest  of  engineer;  Estell  v.  Myers,  54  Miss.  199,  allowing 
purchaser  of  river  plantation  to  recoup  consequential  damages  for 
vendor's  false  representations  as  to  its  safety  from  overflow,  in 
action  for  purchase  money;  Eames  v.  T.  &  N.,  etc.,  R.  R.,  63  Tex. 
666,  allowing  damages  for  injury  resulting  from  train  wreck  caused 
by  cattle  suddenly  crossing  track;  Hughes  v.  Austin,  12  Tex.  Civ. 
App.  187,  33  S.  W.  611,  allowing  damages  for  cattle  injured  in  bog 
caused  by  defendant's  dam  backing  water  on  to  plaintiff's  pasture. 
Cited  in  learned  and  exhaustive  note  in  36  Am.  St  Rep.  822,  on 
question  of  liability  as  determined  by  the  operation  of  normal  physi- 
cal laws;  in  same  note,  at  page  851,  on  question  of  tort-feasor's 
Uablllty  for  damages  for  injury  to  another's  business. 

Distinguished  in  Nashua,  etc.,  Go.  v.  Brush,  91  Fed.  215,  holding 
propriety  of  allowing  plaintiff  as  damages  for  breach  of  warranty 
amount  of  Judgment  rendered  against  him  as  result  of  defective 
beam,  doubtfuL 

Exemplary  damages. —  In  an  action  for  lawless  trespass  for  car- 
rying off  plaintiff's  slaves  exemplary  damages  are  allowable,  p.  458. 

Cited  in  extensive  note  in  27  Am.  Dec.  689,  on  point  that  punitive 
damages  are  allowed  for  malicious  trespasses  to  realty. 

Miscellaneous. —  Cited  in  Ward  v.  P.  &  M.  R.  R.,  4  Fed.  870,  hold« 
ing  railroad  not  liable  for  injury  to  crops  from  animals  passing 
over  defective  cattle-guards. 

13  How.  458-468,  14  L.  223,  HILL  v.  TUCKER. 

An  administrator's  interest  is  that  which  the  law  of  his  appoint- 
ment enjoins;  but  an  executor's  interest  is  derived  from  the  testa- 
tor's win  and  vests  from  the  tetter's  death,  p.  466. 

Cited  and  principle  applied  in  Anderson  v.  Watt,  138  U.  S.  703, 
94  L.  1081,  11  S.  Ct  451,  holding  bill  to  foreclose  mortgage  properly 
iUed  in  name  of  two  executors  of  mortgagee;  Melius  v.  Thompson, 
1  CUff.  131,  132,  F.  C.  9,405,  holding  that  an  administrator  cannot 
be  sued  in  another  State,  in  his  official  capacity,  for  assets  received 
.  by  him  in  the  State  where  appointed;  Ball  v  Tompkins,  41  Fed.  491, 
holding  statutory  possession  of  Michigan  Probate  Court  did  not  ex- 
clude Jurisdiction  of  Federal  court  over  trust  estate  in  executors' 
hands. 

Distinguished  in  WaU  v.  BisseU.  125  U.  S.  387,  31  L.  775,  8  S.  Ct. 
^82,  holding  under  Indiana  statute  executor  who  has  not  qualifiedr 
could  not  give  valid  release  of  mortgage. 

Vol.  V  — 13 
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Jadgment  against  oo-execntor. —  All  the  executors  of  a  testator, 
wherever  they  qualified,  are  In  prlyity  arising  from  their  obligation 
as  trustees  for  his  creditors,  and  a  judgment  against  one  executor  is 
admissible  against  his  co-executor,  in  an  action  in  another  State  to 
preclude  his  plea  of  the  statute  of  limitations,  p.  467. 

Cited  with  approval  and  principle  applied  in  Bali  v.  Tompkins,  41 
Fed.  491,  holding,  under  laws  of  Michigan,  the  possession  of  exec- 
utors was  such  that  the  Federal  court  had  Jurisdiction  to  adjust  dis- 
agreements in  the  management  of  the  trust;  Heydenfeldt  v.  Towns, 
27  Ala.  430,  holding  Judgment  of  insolvent  court  establishing  com- 
plainant's status  as  creditor  admissible  as  prima  facie  evidence 
against  debtor's  fraudulent  vendee;  Turley  v.  Dreyfus,  33  La.  Ann. 
888,  holding  Judgment  rendered  by  sister  State  against  executor  in 
Louisiana  and  affirmed  contradictorily  with  an  administrator  de 
bonis  non  may  be  cause  of  action  in  Louisiana;  Lomas  v.  HiUiard, 
60  N.  H.  150,  holding  Judgment  of  commissioner  of  Insolvency  in 
Vermont  in  favor  of  an  administrator  a  bar  to  suit  by  same  claim- 
ant against  same  administrator  in  New  Hampshire;  Garland  v. 
Oarland,  84  Va.  189,  4  8.  B.  338,  holding  a  decree  against  an  exec- 
utor is  enforceable  against  an  administrator  with  the  will  annexed 
in  the  estate,  appointed  in  a  sister  State.  Cited  and  applied  by 
■analogy  in  Borer  v.  Chapman,  119  U.  S.  600,  80  L.  537,  7  S.  Ct  348, 
allowing  creditor  to  follow  assets  of  estate  distributed  in  California 
into  the  hands  of  legatees  in  Minnesota. 

Distinguished  in  Carpenter  v.  Strange,  141  U.  S.  104,  35  L.  647,  11 
8.  Ct  966,  holding  Judgment  against  executrix  in  New  York,  an- 
nulling conveyance  to  her,  not  conclusive  against  her  claim  as  an 
individual  in  an  action  in  Tennessee,  where  the  land  was  located; 
ConoUy  v.  Wells,  33  Fed.  211,  holding  that  failure  to  Join  co-executor 
in  bill  for  accounting  rendered  bill  demurrable;  Low  v.  Bartlett,  8 
Allen,  264,  holding  Judgment  against  ancillary  administrator  in  Ver- 
mont not  enforceable  against  executor  in  Massachusetts;  Taylor  y. 
Barron,  35  N.  H.  498,  holding  rejection  of  claim  against  insolvent 
estate  in  probate  in  Vermont  no  bar  to  presentation  of  same  claim 
against  same  estate  in  New  Hampshire;  in  note  90  Am.  Dec.  177, 
In  quotation  from  Low  v.  Bartlett,  supra,  on  point  that  foreign  ad- 
judication of  claim  presented  to  an  administrator  is  not  binding 
upon  him  in  State  of  appointment  Cited,  arguendo,  in  Hopper  v. 
Hopper,  125  N.  Y.  406,  26  N.  E.  458,  12  L.  R.  A.  239,  holding  action  by 
Georgia  creditor  maintainable  in  New  York  against  executrix  ap- 
pointed in  New  Jersey,  as  ancillary  executrix. 

A  Judgment  against  an  indorsee  is  an  estoppel  against  all  his 
executors,  in  any  Jurisdiction,  p.  468. 

Assignment. —  Neither  an  assignment.  Judgment  for  wages,  nor  a 
due  bill,  are  negotiable  by  the  laws  of  Virginia  or  Louisiana,  and 
therefore  not  within  the  Louisiana  statute  on  prescription,  p.  468. 
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Miscellaneous.— Principal  case  reaffirmed  In  Goodall  y.  Tucker, 
13  How.  470,  471,  14  L.  227,  228,  on  same  facts.  Cited  in  Tyler  v. 
Thompson,  44  Tex.  499,  23  Am.  Rep.  601,  on  point  that  non-resident 
creditor  of  insolvent  estate,  in  probate  in  Texas,  may  share  in  dis- 
tribution to  Texas  creditors. 

15  How.  469-472,  14  L.  227,  GOODALL  v.  TUCKER. 

Decided  on  the  authority  of  Hill  y.  Tucker,  13  How.  468-468. 

Cited,  arguendo,  in  Creighton  y.  Murphy,  8  Neb.  356,  holding  judg- 
ment against  an  administrator  In  Iowa,  in  action  commenced  in 
testator's  lifetime,  admissible  against  same  administrator  in 
Nebraska. 

Miscellaneous. —  Referred  to  in  Hill  y.  Tucker,  13  How.  462,  14 
L.  224,  as  embracing  same  questions.  Cited  in  Turl^y  y.  Dreyfus, 
33  La.  Ann.  88a    See  note  to  Hill  y.  Tucker,  supra. 

13  How.  472-478,  14  L.  228,  PILLOW  v.  ROBERTS. 

In  ejectment,  excepting  a  plea  to  the  jurisdiction,  cYery  defense 
may  be  given  in  evidence  under  the  general  issue,  p.  473. 

Seal. —  It  is  the  seal  which  authenticates  not  the  substance  on 
which  it  is  stamped,  and  a  deed  attested  by  a  seal  stamped  on  paper 
Instead  of  on  wax  is  properly  received  in  evidence,  the  identity  of 
the  seal  being  plain,  and  compliance  with  local  law  being  presumed, 
pp.  47a-474. 

Cited  and  principle  followed  in  Pierce  v.  Indseth,  106  U.  S.  648,  27 
L.  255,  1  8.  Ct  421,  affirming  S.  C,  13  Fed.  Cas.  34,  holding  Norweg- 
ian notary's  certificate  of  protest  stamped  on  paper  proper  evidence 
of  presentment  and  non-payment;  In  re  Phillips,  19  Fed.  Cas.  508, 
holding  notarial  seal  need  not  contain  name  of  official;  Jacksonville, 
etc.,  Ry.  Y.  Hooper,  160  U.  S.  518.  519,  40  L.  521,  16  S.  Ct  381,  holding 
that  in  absence  of  evidence  contra,  scroll  containing  word  **  seal " 
on  lease  would  be  deemed  corporate  seal;  Bradley  v.  Northern  Bank, 
60  Ala.  258,  identifying  notarial  seal  on  paper  and  holding  protest 
valid;  State  v.  Lawson,  14  Ark.  119,  holding  deposition  from  Ken- 
tucky sealed  on  paper,  presumably  valid,  and  admissible;  Swink  v. 
Thompson,  31  Mo.  340,  holding  scroll  affixed  to  clerk's  name  a 
sufficient  "  official  seal "  on  process  issued  by  him;  Alt  v.  Stoker,  127 
Mo.  471,  30  S.  W.  133,  holding  County  Court  seal  stamped  on  paper 
attached  to  swamp  land  commissioner's  deed,  sufficient  as  his 
seal. 

Tax  sale. —  The  legislature  of  Arkansas  had  power  to  make  the 
recitals  in  a  tax  deed  prima  facie  evidence  of  a  legal  sale,  and  such 
deed  containing  proper  recitals  is  admissible  as  evidence  of  title, 
p.  476. 

Cited  and  principle  followed  in  Thomas  v.  Lawson,  21  How.  340, 

16  L.  85,  holding  burden  of  proof  of  irregularity  of  tax  deed  made 
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under  Arkansas  statute  is  on  assailant;  Merrick  t.  Hutt,  15  Ark. 
838,  holding  statute  making  tax  deed  prima  facie  evidence  of  title 
did  not  preclude  assailant  from  establishing  its  invalidity;  Hunt  v. 
McFadgen.  20  Ark.  284,  holding  tax  deed  reciting  non-residence  of 
owner  prima  facie  evidence  of  the  fact;  Cairo,  etc.,  R.  B.  v.  Parks, 
82  Ark.  141,  holding  act  of  1871  constitutional  as  making  recitals  of 
tax  deeds  prima  facie,  not  conclusive,  evidence;  Sams  v.  King,  18 
Fla.  568,  holding  statute  making  tax  deeds  prima  facie  evidence  of 
regularity  of  proceedings  from  assessment  to  date  of  deed,  valid; 
Burbank  v.  People,  00  111.  555,  holding  statute,  making  collector's 
report  prima  facie  evidence  of  regularity  of  proceedings,  on  ap- 
plication for  sale  for  taxes,  constitutional;  Bowman  v.  Gockrlll,  6 
Kan.  842,  sustaining  power  of  legislature  to  pass  statutes  similar  to 
those  considered  in  principal  case;  Holmes  v.  Hunt,  122  Mass.  517, 
23  Am.  Rep.  386,  holding  statute  making  auditor's  report  upon  a 
case  referred  to  him,  prima  facie  evidence  upon  matters  embraced 
in  order,  constitutional;  Fong  Yue  Ting  v.  United  States.  149  U.  S. 
729,  37  L.  919,  18  S.  Gt  1028,  holding  Congress  could  impose  on 
Chinese  burden  of  proving  himself  a  resident  at  time  of  passage  of 
act  of  1892,  by  oath  of  one  credible  white  witness;  Stoudemulre  v. 
Brown,  48  Ala.  710,  sustaining  statute  declaring  tax  deed  prima 
facie  evidence  of  its  regularity,  but  holding  section  making  tax 
deed  conclusive  evidence  of  facts  recited,  void;  in  exhaustive  note  in 
17  Am.  Dec.  508,  on  x>oint  that  legislature  has  power  to  make  tax 
deeds  prima  facie  evidence  of  regularity  of  sale  and  of  compliance 
with  prerequisites  of  sale.  Extended  in  Allen  v.  Armstrong,  16 
Iowa,  513,  holding  statute  making  tax  deed  conclusive  evidence  of 
due  notice  of  sale,  constitutional,  such  notice  not  being  essential 
to  the  taxing  power. 

Cited  in  note  in  4  Am.  St  Rep.  188,  on  point  that  statutes  making 
tax  deeds  prima  facie  evidence  of  title  in  holder  are  constitutional; 
in  elaborate  note  in  36  Am.  St  Rep.  684,  on  point  that  statutes  mak- 
ing assessment-rolls  prima  facie  evidence  of  regularity  of  assess- 
ments are  constitutional. 

Adverse  possession  —  Color  of  title. —  Where  a  party  seeks  to 
establish  an  adverse  possession  under  the  statute  of  limitations,  an 
irregular  or  worthless  deed,  under  which  he  claims,  is  admissible 
to  show  color  of  title;  and  a  defendant  in  ejectment,  claiming  under 
a  tax  deed,  may  plead  the  bar  of  the  statute,  without  proving  the 
regularity  of  the  sale,  pp.  477-478. 

This  holding  has  been  very  extensively  affirmed  by  later  cases. 
The  citing  cases  which  indorse  and  rely  upon  the  ruling  are  in  part 
as  follows:  Wright  v.  Mattlson,  18  How.  57,  15  L.  283,  holding 
auditor's  tax  deed  to  defendant  under  sale  for  taxes  during  defend- 
ant's adverse  possession  admissible  as  evidence  of  color  of  title; 
Walker  v.  Cronkite,  40  Fed.  136,  holding  under  Kansas  statute  of 
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UmitatioiiB  that  regularity  of  sherifif  s  deed  cotild  not  be  questioned 
ten  years  after  the  execution;  Bracken  y.  Union  Pac.  By.,  75  Fed. 
349,  36  U.  8.  App.  629,  holding  adverse  possession  must  be  adverse 
to  all  the  world  not  merely  to  plaintiff;  Bartlett  v.  Ambrose,  78  Fed. 
842,  42  U.  S.  App.  881,  holding  tax  deed  not  showing  Its  Invalidity 
on  its  face,  sufficient  color  of  title  to  found  adverse  possession;  Searl 
V.  School  District,  etc.,  183  U.  S.  563,  33  L.  746,  10  S.  Ot  877,  holding 
parties  in  possession  making  valuable  improvements  on  faith  of 
title  which  proved  bad,  entitled  to  retain  Improvements;  Cameron  v. 
United  States,  148  U.  S.  308,  87  L.  462,  13  S.  Ot  598,  holding  defend- 
ant claiming  under  Mexican  expediente  and  an  unconfirmed  grant  es- 
tablished color  of  title;  Dillingham  v.  Brown,  88  Ala.  813,  holding  tax 
collector's  deed  was  color  of  title  and  possession'  under  It  adverse; 
Biggs  ▼.  Fuller,  54  Ala.  147,  holding  deed  by  administrator  without 
power  to  make  it,  admissible  to  show  color  of  title  in  adverse  posses- 
sor; Molton  V.  Henderson,  62  Ala.  430,  holding  possession  under  con- 
veyance by  guardian  in  pursuance  of  void  probate  decree  sufficient 
color  of  title  to  support  adverse  possession;  Pugh  v.  Youngblood, 
69  Ala.  298,  299,  holding  inquiry  into  regularity  of  tax  sale  is  barred 
by  purchaser's  adverse  possession  for  five  years;  Allen  v.  Kellam, 
69  Ala.  448,  holding  deed  by  administrator  acting  under  void  ap- 
pointment, gave  color  of  title;  Cooper  v.  Watson,  73  Ala.  254,  holding 
widow's  vendee  entering  under  deed  which  passed  no  title  and  con- 
tinuing in  possession  rendered  possession  adverse;  in  concurring 
opinion  in  Elliott  v.  Pearce,  20  Ark.  525,  holding  void  deed  of  tax 
collector, and  five  years'  possession  sufficient  to  bar  recovery  of  land; 
Oofer  T.  Brooks,  20  Ark.  546»  allowing  defendant  in  ejectment  rely- 
ing on  statute  of  limitations  to  introduce  tax  deed  showing  in- 
validity of  tax  sale;  Dorr  v.  School  District,  40  Ark.  243,  holding  void 
deed  and  plat  admissible  to  explain  and  define  limits  of  adverse 
possession;  Skipwith  v.  Martin,  50  Ark.  152,  6  S.  W.  518,  holding 
patentee  may  immediately  bring  action  against  one  In  possession 
under  void  deed,  such  possession  being  presumed  hostile;  Oglesby  v. 
HoUister,  76  CaL  140,  9  Am.  St  Bep.  180,  18  Pac.  148,  holding  co- 
tenanf  s  taking  of  tax  deed  purporting  to  convey  co-tenant's  share 
indicated  intent  to  claim  whole  adversely;  Wilson  v.  Atkinson,  77 
OaL  490,  11  Am.  St  Bep.  304,  20  Pac.  69,  holding  void  tax  deed,  a 
"  written  instrument "  within  meaning  of  California  code,  sufficient 
to  ^ve  adverse  claimant  color  of  title  in  absence  of  his  actual  knowl- 
edge of  its  invalidity;  Coulter  v.  Stafford,  48  Fed.  269  (reversed,  S. 
C,  56  Fed.  568»  15  U.  S.  App.  118,  infra),  holding  three-year  limita- 
tion to  recover  land  sold  for  taxes  barred  action,  and  plaintiff  could 
not  show  invalidity  of  tax  deed;  Wiggins  v.  Holley,  11  Ind.  7,  hold- 
Incr  possession  under  invalid  tax  title  may  be  good  adverse  posses- 
sion, but  length  of  possession  question  for  jury;  Smith  v.  Shattuck, 
12  Or.  369,  7  Pac.  338,  holding  tax  deed  containing  impei'fect  descrip- 
tion admissible  to  show  color  of  title  in  favor  of  defendant  claiming 
under  statute  of  limitations. 
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Elsewhere  the  citing  cases  which  affirm  and  follow  the  rule  are: 
Oharle  v.  Safford,  18  Tex.  113,  holding  void  will  sufficient  to  show 
color  of  title  on  claim  by  prescription;  Hudson  y.  Wheeler,  34  Tex. 
886,  holding  fraudulent  and  void  deeds  properly  recorded,  sufficient 
to  support  plea  of  limitations;  Lambert  v.  Weir,  27  Tex.  385,  holding 
void  testimonio  admissible  to  show  extent  of  adverse  possession 
claimed  under  it;  Downs  y.  Porter,  54  Tex.  82,  holding  bond  for 
title,  for  which  no  consideration  was  shown,  admissible  as  color  of 
title  under  defense  of  three  years'  limitation  ;Edgerton  y.  Bird,  8  Wis. 
537,  70  Am.  Dec.  477,  holding  tax  deed,  void  for  failure  to  name 
territory  of  Wisconsin  as  grantor,  admissible  to  show  color  of  title; 
Vancleaye  y.  MilUkin,  18  Ind.  107,  holding  possession  under  void 
probate  decree  of  sale  sufficient  to  support  statute  of  limitations; 
Doe  y.  Hearick,  14  Ind.  245,  holding  possession,  under  claim  of 
title  under  tax  sale,  yoid  for  want  of  adyertisement,  adverse;  Hat- 
field y.  Jackson,  50  Ind.  600,  holding  ten  years'  limitation  barred  ac- 
tion by  judgment  debtor  against  successor  of  purchaser  at  sheriff's 
sale,  void  for  want  of  an  appraisement;  Brenner  y.  Quick,  88  Ind. 
552,  holding  sherllTs  deed,  void  for  want  of  jurisdiction  of  court  to 
decree  foreclosure,  sufficient  to  give  color  of  title;  Goodell  y.  Starr, 
127  Ind.  201,  26  N.  B.  794,  holding  sheriff's  sale  under  decree  of 
foreclosure,  void  against  mortgagor's  grantee  not  joined  as  party, 
sufficient  to  give  purchaser  color  of  title;  Good  y.  Norley,  28  Iowa, 
216,  in  separate  opinion  of  Dillon,  Gh.  J.,  holding  that  five  years' 
limitation  for  recovery  of  land  sold  by  administrator  applies  to 
sale,  void  for  want  of  jurisdiction;  Thomas  v.  Stickle,  32  Iowa,  78, 
holding  statute  of  limitations  applied  to  irregular  tax  deed  showing 
on  its  face  that  different  tracts  were  sold  in  bulk  for  a  gross  sum; 
Peirce  v.  Weare,  41  Iowa,  382,  holding  irregularities  in  manner  of 
assessment  or  levy  did  not  prevent  holder  of  tax  deed  from  relying 
on  it  as  a  bar  under  statute  of  limitations;  Olddens  v.  Mobley,  37 
La.  Ann.  419,  holding  holder  of  tax  deed  regular  on  its  face,  entitled 
to  plead  prescription  under  it,  though  sale  was  void  for  want  of 
assessment;  Barrow  v.  Wilson,  39  La.  Ann.  408,  2  So.  812,  holding 
three  years'  limitation  barred  attack  on  tax  collector's  deed  under 
which  purchaser  took  possession;  Wykoff  v.  Miller,  48  La.  Ann.  482, 
19  So.  481,  holding  title,  under  tax  deed,  regular  on  its  face,  void  for 
want  of  notice  and  advertisement,  perfected  by  ten  years'  posses- 
sion; Russell  v.  Lang,  50  La.  Ann.  39,  23  So.  113,  holding  purchaser 
at  tax  sale  entitled  to  rely  on  three  years'  limitation  as  a  bar  to  an 
attack  on  his  tax  title;  Murphy  v.  Doyle,  37  Minn.  116^  83  N.  W.  222, 
holding  possession  for  twenty  years,  under  tax  deed  void  on  its  face, 
adverse  and  deed  admissible;  Francis  v.  Grote,  14  Mo.  App.  328, 
holding  tax  collector's  deed,  illegal  because  property  lumped  at  sale, 
gave  colorable  title;  Swift  v.  Mulkey,  17  Or.  540,  21  Pac.  873,  holding 
deed,  under  which  grantee  entered,  though  It  conveyed  no  title  and 
was  a  nullity,  gave  color  of  title;  Wood  v.  Conrad,  2  S.  Dak.  341, 
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60  N.  W.  97,  holding  warranty  deed  by  grantor  who  was  not  shown 
to  have  any  title,  admissible  to  prove  color  of  title;  Ward  y.  Hug- 
gins,  7  Wash.  625,  32  Pac.  743,  holding  void  tax  deed  sufficient  evi- 
dence of  color  of  title  to  sustain  bar  of  three  years'  limitation; 
Swann  v.  Thayer,  36  W.  Va.  51,  14  S.  E.  424,  holding  twenty-five 
years'  possession  under  deed  of  trustee  whose  appointment  was  void, 
established  adverse  possession;  Barrett  v.  Stradl,  73  Wis.  400,  9 
Am.  St  Rep.  804,  41  N.  W.  443,  holding  defendant  in  ejectment  en- 
tering under  conveyance  in  fee  from  life  tenant,  entitled  to  recover 
for  improvements,  though  made  after  notice  of  plalntlflTs  clause. 

Cited  in  elaborate  note  in  14  Am.  Dec.  583,  on  point  that  void  deed 
may  give  color  of  title.  Cited,  obiter,  in  Woolfork  v.  Buckner,  60 
Ark.  167,  29  S.  W.  373,  holding  that  two  years'  limitation  for  re- 
covery of  land  sold  for  taxes  applied  in  favor  of  purchaser  in 
possession  under  deed  void  on  its  face.  Cited  erroneously,  ar- 
guendo, in  Dibble  v.  Bellingham,  etc..  Land  Co.,  163  U.  S.  72,  41  L. 
75,  16  S.  Ct  942,  holding  that  in  Washington  as  to  color  of  title  a 
void  deed  accompanied  with  possession,  starts  statute  of  limitations. 
Cited  In  dissenting  opinion  in  Torrence  v.  Shedd,  156  IlL  220,  42  N. 
B.  173,  majority  holding  that  prima  facie  tax  title  is  not  established, 
under  act  of  1835,  unless  notice  of  sale,  to  owner,  is  shown;  Griffin  v. 
Mlxon,  38  Miss.  455,  majority  holding  act  of  1850,  providing  for  for- 
feiture of  land  for  failure  to  pay  taxes,  unconstitutional. 

Distinguished  in  Parker  v.  Overman,  18  How.  141,  15  L.  319,  re- 
ported in  Hemp.  695,  F.  C.  10,623,  holding  tax  deed,  where  the  land 
was  not  legally  assessed  under  Arkansas  statute,  void;  Kelly  v. 
Herrall,  10  Sawy.  166.  20  Fed.  367,  holding  that  notwithstanding 
Oregon  statute  of  1865,  a  tax  deed  is  only  prima  facie,  not  con- 
clusive, evidence  of  assessment,  levy.  Issuance  of  warrant  and  sale; 
Morse  y.  South,  80  Fed.  213,  holding  tax  deed,  where  there  was  no 
legal  assessment  under  Kentucky  statute,  void;  Harding  v.  Butts, 
18  UL  510,  holding  statute,  making  person  having  color  of  title,  and 
paying  taxes  for  seven  years,  owner  of  land,  unconstitutional; 
Dequasle  v.  Harris,  16  W.  Va.  353,  holding  prima  facie  case,  that 
land  was  taxed  properly,  made  by  recitals  of  deed  under  statute, 
contradicted  by  sherififs  report;  Doe  v.  Mlnge,  56  Ala.  125,  holding 
part  of  statute  making  tax  deed  prima  facie  evidence  of  certain 
facts  valid  but  unconstitutional  so  far  as  it  made  tax  deed  con- 
duslve  evidence  of  other  facts. 

Distinguished  in  Coulter  v.  StafTord,  56  Fed.  568,  15  U.  S.  App.  118, 
holding  tax  deed  failing  to  show  notice  of  sale  to  owner  in  com- 
pliance with  statute  of  Washington  territory,  void  and  insufficient 
to  set  statute  of  limitations  running  in  favor  of  grantee;  Jones  v. 
Handle,  68  Ala.  265,  holding  statutory  bar  to  recover  lands  sold  for 
taxes  begins  to  run  from  date  of  execution  of  tax  deed;  Kessinger 
V.  Wilson,  53  Ark.  405,  22  Am.  St  Rep.  223,  14  S.  W.  97,  holding  right 
of  minors  to  recover  land  sold  for  taxes  was  not  barred  by  statutory 
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llmltatlon  of  five  years  In  favor  of  purchasers;  Harding  v.  Butts,  18 
111.  510,  holding  statute  making  person  having  color  of  title  and 
paying  taxes  for  seven  years,  owner  of  land,  unconstitutional; 
Wofford  V.  McKinna,  23  Tex.  46,  76  Am.  Dec.  57,  holding  tax  deed 
void  on  its  face  would  not  support  plea  of  five  years'  limitation  under 
Texas  statute. 

Statutes  of  llmitatioii  are  statutes  of  repose  founded  on  a  sound 
policy  and  should  not  be  evaded  by  a  forced  construction,  p.  477. 
See  preceding  syllabus  note. 

Miscellaneous. —  Oited  as  authority  for  liberal  construction  of  tax 
laws  in  Merrick  v.  Hutt,  15  Ark.  340,  holding  that  under  tax  law, 
sale  is  valid  though  not  assessed  to  true  owner. 

18  How.  478-487,  14  L.  231,  UNITED  STATES  v.  HODGE. 

Evidence  —  Postmasters. —  In  an  action  on  a  postmaster's  bond 
the  auditor's  certified  transcripts  of  his  returns  and  accounts  are 
admissible  in  evidence,  although  they  do  not  embody  credits  claimed 
by  the  postmaster,  but  repudiated  by  the  government,  p.  484. 

Cited  and  principle  applied  in  United  States  v.  Harrill,  McAU.  245, 
250,  F.  G.  15,310,  holding  certified  account  admissible  in  action  on 
postmaster's  bond,  though  it  did  not  show  credits  allowed. 

Treasury  and  post-offloe  departments.— Mutatis  mutandis,  the 
import  and  language  of  the  act  of  1797,  regulating  the  treasury  de- 
partment, and  the  act  of  1836,  regulating  post-office  department,  are 
identical,  p.  485. 

Denied  as  dictum  in  United  States  v.  Harrill,  McAll.  246,  F.  G. 
15,310,  holding  transcript  of  accounts  omitting  credits  allowed  by 
department  admissible  in  action  on  postmaster's   bond. 

Evidenoew— Transcripts  of  the  corrected  quarterly  returns  of  a 
postmaster  corrected  by  the  department  are  admissible  against  bis 
bondsmen,  as  his  admissions,  the  corrections  being  rebuttable  by 
proof,  p.  486. 

Gited  and  applied  in  United  States  v.  Dumas,  149  U.  S.  285,  37  L. 
736,  13  S.  Gt  874,  holding  postmaster-general's  order  withholding 
commissions  from  postmaster,  as  well  as  certified  accounts  produced 
by  department  not  conclusive  as  to  balance  claimed  by  government. 
Cited,  arguendo,  in  Jaedicke  v.  United  States,  85  Fed.  376,  56  U.  S. 
App.  416,  holding  postmaster-general  had  no  power,  after  a  post- 
master's discharge,  to  make  an  order  creating  an  Indebtedness  in 
favor  of  the  government 

Official  bonds. —  The  basis  of  an  action  against  a  postmaster's 
sureties  is  found  in  his  bond  and  in  his  delinquencies,  and  not  in 
his  accounts  and  returns,  as  certified  by  the  department,  and  ad- 
missible in  evidence  in  the  action,  p.  487. 
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13  How.  488-408,  14  L.  235,  LAWRENCE  v.  CASWELL. 

Tariff. —  The  duty  of  100  per  cent  ad  valorem  is  chargeable  on 
the  quantity  of  brandy  actually  imported  and  as  diminished  by 
leakage,  and  not  upon  the  contents  as  invoiced,  p.  406. 

Cited  with  approval  In  Balfour  v.  Sullivan,  8  Sawy.  650,  17  Fed. 
232,  applying  rule  to  cargo  of  coke;  United  States  v.  Nash,  4  Cliff. 
112,  F.  C.  15,856,  holding  custom  officers  not  bound  by  invoice  weight 
of  cargo  of  tea;  Schuchardt  v.  Lawrence,  3  Blatchf.  307,  F.  0. 
12,484,  applying  rule  to  cargo  of  gin;  In  re  Bache,  54  Fed.  372,  hold- 
ing glass  brolcen  on  voyage  would  enter  free,  and  not  pay  duty  as 
damaged  merchandise;  Ausliu  v.  Peaslee,  2  Fed.  Cas.  236,  applying 
rale  to  cargo  of  hemp. 

Cited  generally  in  Belcher  v.  Linn,  24  How.  526,  16  L.  758,  re- 
fusing damages  for  leakage  of  molasses  while  being  appraised. 

DIstlngnished  in  United  States  v.  Bache,  50  Fed.  764,  20  U.  S.  App. 
286,  holding  glass  broken  on  voyage  dutiable  as  window  glass  unless 
abandoned  to  the  government 

Duties  paid  under  the  sanction  of  the  secretary  of  the  treasury 
are  never  illegally  exacted  unless  paid  under  protest  stating 
specially  the  ground  of  the  objection,  p.  406. 

Cited  and  principle  applied  in  Nichols  v.  United  States,  7  Wall 
127.  128,  19  L.  127,  refusing  to  allow  recovery  of  duties,  where  no 
protest  was  made  at  time  of  payment;  Saltonstall  v.  Russell,  152 
U.  S.  633,  38  L.  578,  14  S.  Ct  735,  holding  duties  paid  to  collector 
of  a  second  port,  without  protest  after  payment  to  collector  of  first 
port,  not  recoverable;  Barney  v.  Rickard,  157  U.  S.  360,  30  L.  733,  15 
8.  Ct.  645,  holding  where  importer  overpays  duties,  making  no  pro- 
test until  after  delivery  of  goods,  though  before  overpayment  is  re- 
funded, protest  is  futile;  Pierson  v.  Lawrence,  2  Blatchf.  500,  F.  C. 
11,158,  holding  iron  importers  could  not,  in  action  to  recover  over* 
payment  of  duties  rely  on  different  ground,  as  irregularity  in 
custom-house  proceedings,  than  that  stated  in  their  protest  when 
payment  was  made;  Focke  v.  Lawrence,  2  Blatchf.  510,  F.  C.  4,804, 
ruling  similarly  as  in  Pierson  v.  Lawrence,  supra,  on  similar  facts; 
Dutilh  V.  Maxwell,  2  Blatchf.  551,  F.  C.  4,208,  holding,  in  action  to 
recover  overpayment  of  duties,  consular  certificate  as  to  depreciation 
of  money  in  which  goods  Invoiced,  not  admissible,  not  having  been 
presented  vcith  protest;  United  States  v.  Campbell,  10  Fed.  810, 
holding  surety  on  warehouse  bond  not  liable  for  a  deficiency  dis- 
covered by  a  reliquidation  seven  years  after  the  goods  were  with- 
drawn; United  States  v.  Leng,  18  Fed.  10,  20,  holding  an  order  of  the 
secretary  of  the  treasury  reversing  a  collector's  estimate  on  liquida- 
tion and  sustaining  importer's  classification,  is  conclusive,  and  can- 
not, on  subsequent  reliquidation,  be  set  aside  by  the  secretary. 
Cited,  obiter.  In  Northrup  v.  Shook,  10  Blatchf.  246.  F.  C.  10,320, 
where  legality  of  broker's  tax  was  sustained  and  necessity  for  pro- 
test did  not  arise. 
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Tariff. —  It  is  not  within  the  proyince  of  the  treasury  department 
or  courts  to  pass  upon  the  reasonableness  of  a  tariff  Imposed  by  Con- 
gress, p.  497. 

Cited  and  followed  in  Noreross  ▼.  Greely,  1  Curt  117,  F.  C.  10,294, 
holding  under  act  of  1842,  providing  for  addition  of  commissions  in 
valuing  goods  to  be  charged  with  duty,  commissions  must  be  added 
in  all  cases.  Including  those  where  they  are  not  charged  to  importers. 

Tariff. —  The  2  per  cent  deduction  for  leakage  is  only  made  on 
liquors  paying  duty  by  the  gallon,  not  on  ad  valorem  duties,  p.  497. 

Cited  and  applied  in  Louisville  Public  Warehouse  Co.  v.  Collector, 
49  Fed.  509, 6  U.  S.  App.  53,  holding  whiskey  must  pay  duty  on  num- 
ber of  gallons  at  time  of  importation,  not  at  time  of  withdrawal  from 
bond.  Cited  generally  in  Bensusau  v.  Murphy,  10  Blatchf.  534,  F.  C. 
1,329,  holding  wine  imported  in  bottles  liable  only  to  duty  by  the 
gallon  not  the  ad  valorem  duty. 

18  How.  498-518,  14  L.  240,  JBCKER  v.  MONTGOMERY. 

Constitutional  law  —  Courts. —  Every  court  must  derive  its  juris- 
diction and  authority  from  the  Constitution  or  Federal  laws;  and  a 
prize  court  established  in  a  conquered  country,  by  the  president  or 
any  other  military  officer,  has  no  authority,  and  Its  condemnation 
is  a  nullity,  p.  515. 

Cited  and  applied  by  analogy  in  Norris  v.  Doniphan,  4  Met  (Ky.) 
398,  holding  the  act  of  1802,  providing  for  confiscation  of  property  of 
rebels  by  proceedings  in  rem  wherever  property  situate,  uncon- 
stitutional. Cited  in  dissenting  opinion  in  Jackson  v.  The  Magnolia, 
20  How.  328,  15  L.  923,  majority  holding  that  District  Courts  exer- 
cise jurisdiction  over  collision  cases  upon  navigable  waters  within 
a  State  under  act  of  1789.  Cited,  arguendo,  in  Perkins  v.  Rogers,  85 
Ind.  166,  9  Am.  Rep.  673,  holding  that  statute  of  limitations  was  sus- 
pended during  the  civil  war  as  to  citizens  of  the  States  in  rebellion. 

Distinguished  in  The  Grapeshot  9  Wall.  133,  19  L.  653,  holding 
president  had  authority  to  establish  provisional  courts  in  insurgent 
territory  occupied  by  the  national  forces;  United  States  v.  Reiter,  27 
Fed.  Cas.  773,  778,  holding  that  by  the  law  of  nations,  president  was 
warranted  in  establishing  provisional  courts  in  territory  held  by 
national  forces;  Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  937, 
holding  Federal  military  commanders  had  power  to  establish  mili* 
tary  courts  pending  reconstruction  period. 

A  prize  court,  can,  in  a  proper  case,  adjudicate  captured  property, 
though  the  property  is  not  brought  within  the  control  of  the  court, 
and  can  always  proceed  in  rem  where  the  proceeds  of  the  prize  are 
traceable  to  the  hands  of  any  person,  p.  515. 

Cited  and  applied  in  Jecker  v.  Montgomery,  18  How.  Ill,  15  L. 
812,  reaffirming  main  case  on  this  point;  The  Hiawatha,  BlatchfL 
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Pr.  8,  F.  0.  6,451,  holding  that  the  Jurisdiction  of  the  District 
Gonrts  in  prize  cases  is  not  limited  to  seizures  within  their  terri- 
torial dimensions  or  on  the  high  seas;  The  Gypsey,  Blatchf.  Pr. 
127,  F.  0.  5,456,  condemning  vessel  captured  in  Gulf  of  Mexico, 
though  not  brought  within  the  district;  The  Zaralla,  Blatchf.  Pr. 
173,  F.  G.  18,203,  condemning  yessel  and  cargo,  which  waS  de- 
stroyed, because  unfit  to  be  sent  in  for  adjudication. 

Prise.— Where  a  commander  of  a  national  ship  cannot  spare  a 
prize  crew,  and  has  orders  not  to,  he  need  not,  in  accordance  with 
the  usual  law  of  nations  and  Federal  acts,  bring  his  prize  before 
a  Federal  court,  but  may  sell  the  prize  in  a  foreign  country  and 
proceed  within  a  reasonable  time  to  adjudication  in  a  Federal  court, 
p.  576. 

Cited  and  principle  relied  upon  in  Jecker  y.  Montgomery,  18  How. 
HI,  15  L.  312,  reaffirming  main  case  on  this  point;  The  Thomas 
Watson,  Blatchf.  Pr.  121,  F.  O.  13,933,  holding  that  where,  from 
necessity,  prize  rules  are  not  observed  as  failure  to  produce  wit- 
nesses from  delinquent  ship,  evidence  aliunde  sustsCining  the  libel, 
must  be  produced;  The  Gypsey,  Blatchf.  Pr.  127,  F.  O.  5,456,  con- 
demning vessel,  from  which  all  escaped,  on  evidence  of  letters 
found  aboard,  though  she  was  not  brought  within  the  district;  The 
Joseph  H.  Toone,  Blatchf.  Pr.  231,  F.  O.  7.541,  assuming  prima 
fade  that  reasonable  cause  existed  for  officer's  taking  captured 
vessel  into  public  service  without  following  process  of  law;  Fay 
V.  Montgomery,  1  Curt  273,  F.  C.  4,700,  holding  that  it  was  within 
a  capturing  officer's  discretion  to  determine  whether  he  could  spare 
men  to  send  In  his  prize  for  adjudication. 

War  —  Forfeiture.—  Allegations  that  a  vessel  sailed  from  New  Or- 
leans, designing  to  trade  with  enemy,  and  holding  illegal  intercourse 
with  them,  are  sufficient  if  proven,  to  subject  vessel  and  cargo  to 
condemnation,  p.  516. 

Cited  and  relied  upon  in  Jecker  v.  Montgomery,  18  How.  Ill, 
15  L.  312,  reaffirming  main  case  on  this  point;  The  William  Bagaley, 
5  Wall.  405,  18  L.  588,  holding  that  war  imports  a  prohibition  to 
citizens  to  trade  with  the  enemy,  and  dissolves  partnership  be- 
tween citizens  of  belligerent  nations;  The  A.  J.  View,  Blatchf.  Pr. 
143,  F.  C.  118,  condemning  vessel  for  violation  of  the  blockade; 
The  Joseph  H.  Toone,  Blatchf.  Pr.  231,  F.  C.  7,541,  assuming  prima 
facie  that  reasonable  cause  existed  for  taking  of  vessel  Into  public 
service  by  a  commanding  officer  without  followlnc  process  of  law. 

Frise.— On  a  libel  for  restitution,  the  property  cannot  be  con- 
demned as  a  prize,  but  a  condemnation  proceeding,  on  'the  prize 
side  of  the  court,  must  be  had,  p.  517. 

Cited  and  applied  in  Jecker  v.  Montgomery,  18  How.  Ill,  15  L. 
812,  reaffirming  main  case  on  this  point;  United  States  v.  Weed,  5 
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Wall.  69,  18  L.  533,  holding  that  in  a  libel  for  condemnation  as 
prize  of  war,  the  property  cannot  be  condemned  for  a  statutory 
forfeiture;  The  Prince  Leopold,  Blatchf.  Pr.  90,  F.  G.  11,428,  hold- 
ing practice  of  Federal  courts  in  prize  cases  is  governed  by  rules 
of  Bngllsh  admiralty  law;  Fay  ▼.  Montgomery,  1  Curt.  269,  F.  O. 
4,709,  refusing  to  decree  restitution  for  seizure,  pending  a  prize 
proceeding.  Explained  in  Jecker  y.  Montgomery,  18  How.  124,  15 
Lr.  317,  holding  that  proceeding  for  condemnation  for  illegally 
trading  with  enemy  should  be  in  name  of  the  United  States. 

Forfeiture  —  Prize.— Upon  a  libel  for  restitution,  probable  cause 
for  seizure  is  no  defense,  but  may  be  shown,  after  the  illegality 
of  the  capture  is  established,  when  the  llbellant  claims  additional 
damages  for  the  seizure  and  detention,  p.  517. 

Cited  and  principle  applied  in  Jecker  y.  Montgomery,  18  How. 
HI,  15  L.  312,  reaffirming  main  case  on  this  point 

13  How.  518-628,   14  L.  249,   PENNSYLVANIA  Y.   WHEELING, 
ETC.,  BRIDGE  CO. 
State  sovereignty.— When  a  State  enters    into  a  copartnerships 
or  becomes  a  member  of  a  corporation,  its  sovereignty  is  not  in- 
Yolved,  but  it  is  treated  as  other  stockholders  or  partners,  p.  560. 

Cited  and  rule  applied  in  McCann  y.  Randall,  147  Mass.  88,  9 
Am.  St  Rep.  672,  17  N.  E.  82,  holding  that  a  United  States  treasury 
draft  might  be  attached;  Philadelphia  y.  Gllmartin,  71  Pa.  St  158, 
holding  city  liable  for  acts  of  her  agents  in  drawing  oft  water  con- 
trary to  her  duty  to  State  and  to  her  contract  Approved  as  to 
the  distinction;  Noyes  y.  State,  46  Wis.  252,  32  Am.  Rep.  712,  1 
N.  W.  2,  holding  that  no  costs  are  recoverable  against  the  State  in 
criminal  prosecutions. 

Orig^al  Jurisdiction  upon  equity  side  of  Supreme  Court  will  at- 
tach where  State,  as  party,  has  a  direct  interest  in  controversy,  in- 
stituted by  attorney-general,  to  remove  an  obstruction  which  would 
cause  irreparable  injury  to  the  State,  pp.  561-562. 

Cited  and  followed  as  authority  in  Wisconsin  v.  Duluth,  2  Dill. 
408,  413,  F.  C.  17,902»  holding  that  State  could  not  sue  in  Federal 
Circuit  Court  Cited  in  appendix,  Mllnor  v.  N.  J.  R.  Co.,  3  Wall. 
790,  16  L.  805,  F.  C.  9,620.  Cited,  arguendo,  in  State  of  Texas  v. 
Lewis,  12  Fed.  5,  and  S.  C,  14  Fed.  67,  holding  that  State  can 
sue  alien  residents  of  Mexico  in  Federal  Circuit  Court  Cited  gen- 
erally in  State  v.  Anderson,  5  Kan.  116,  holding  State  cannot  sue, 
except  by  proper  officer  and  authority;  Connecticut  etc..  Lumber 
Co.  Y.  Olcott  Falls  Co.,  65  N.  H.  377,  21  Atl.  1090,  13  L.  R.  A.  830, 
and  n.,  holding  attorney-general  is  proper  party  plaintiff  in  action 
to  abate  public  nuisance;  Coler  v.  Board  of  Comrs.,  6  N.  Mex.  118, 
27  Pac.  625,  holding  presumption  of  authority  attends  signature  of 
district  attorney. 
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Distinguished  in  Transportation  Co.  v.  Parkersburg,  107  U.  S. 
705,  27  L,  589.  2  8.  Ot  744,  holding,  Federal  court  had  no  jurisdic- 
tion to  enjoin  collection  of  exorbitant  wharfage  rates  on  Ohio 
river;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  15,  16,  17, 
31  L.  634,  635.  8  S.  Ct  818,  819,  denying  Jurisdiction  where  Congress 
had  not  acted  respecting  navigable  stream  entirely  within  State; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  287,  295,  296,  32  L.  242,  245, 
8  S.  Ct  1873,  1377,  holding  court  had  not  original  Jurisdiction  of  an 
action  by  State  on  a  Judgment  obtained  in  State  court  against  for- 
eign insurance  company. 

Judicial  notice.— That  Ohio  river  is  navigable  Is  an  historical 
fact,  which  all  courts  may  recognize,  p.  561. 

Cited  and  rule  applied  In  The  Steamboat  Cheeseman  v.  Two 
Ferry-Boats,  2  Bond,  371,  F.  C.  2,633,  sustaining  admiralty  Juris- 
diction of  District  Court  over  Ohio  River;  Bavenswood  v.  Flemings, 
22  W.  Ya.  56,  46  Am.  Rep.  480.  determining  rights  of  riparian 
owners  on  the  Ohio. 

Federal  courts  have  no  Jurisdiction  of  common-law  offenses,  and 
an  Indictment  for  nuisance  cannot  be  sustained,  pp.  563-564. 

Cited  with  approval.  United  States  v.  Garllnghouse,  4  Ben.  206, 
F.  C.  15,189,  holding  bond  valid  under  law  of  New  Yorl^,  there 
being  no  common  law  of  the  United  States.  Approved,  without 
particular  application,  Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  S.  584, 
31  L.  799,  8  S.  Ct  978,  holding,  Federal  Court  Is  bound  by  State 
law  on  matter  of  setting  up  criminal  action  as  a  defense  to  action 
for  tort  Approved,  without  applying  rule.  United  States  v.  Plumer, 
3  Cliff.  55,  F.  0.  16,056,  holding  Federal  court  had  Jurisdiction  of 
murder  committed  on  high  seas  on  vessel  belonging  to  citizens  of 
United  States.  Approved  In  dissenting  opinions.  United  States  v. 
Cvuikshank,  92  U.  S.  564,  23  L.  595,  majority  taking  appellate  Juris- 
diction of  a  prosecution  for  conspiracy;  Tennessee  v.  Davis,  100 
U.  S.  282,  25  L.  656,  majority  holding  indictment  for  murder,  against 
revenue  officer,  may,  according  to  statute,  be  removed  to  Federal 
court 

Ftactice.— Case  under  consideration  is  subject  to  same  rules  of 
action  as  if  suit  was  commenced  in  Circuit  Court  for  district  of 
Yliginia,  p.  663. 

Cited  generally,  Georgia  v.  Atkins,  1  Abb.  (U.  &),  24,  35  Ga.  316, 
F.  C.  5,360,  holding  that  State  may  sue  in  Federal  Circuit  Court 

Federal  equity  Jurisdiction.— The  rules  of  the  High  Court  of 
Chancery  of  Bngland  have  been  adopted  by  the  courts  of  the  United 
States,  and  the  latter  are  not  limited  by  the  chancery  system 
adopted  by  any  State,  p.  563. 

Approved  and  cited  in  Shuford  v.  Cain,  1  Abb.  (U.  &),  305,  F.  C. 
12.823,  where  counsel  made  a  common-law  motion  ancillary  to  a 
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bill,  but  relied  on  former;  United  States  v.  Parrott,  McAU.  287,  289, 
F.  G.  15,998,  entertaining  bill  to  restrain  Irreparable  Injury  while 
title  to  mine  remained  In  dispute;  Breeden  r.  Lee,  2  Hughes,  488, 
F.  C.  1,828,  enjoining  levy  by  State  court  against  property  of  non- 
resident; Ball  y.  Tompkins,  41  Fed.  489,  holding,  If  requisite  con- 
ditions exist.  Federal  courts  can  take  jurisdiction  of  administra- 
tion of  estates;  Richmond  ▼.  Atwood,  52  Fed.  25,  5  XT.  S.  App.  151, 
17  L.  R.  A.  620,  holding,  appeal  may  be  taken  to  interlocutory  de- 
cree of  Circuit  Court,  granting  perpetual  injunction;  Taylor  v. 
Clark,  89  Fed.  8,  and  Davidson  y.  Calkins,  92  Fed.  233,  holding 
Federal  court  will  not  entertain  bill  to  quiet  title  when  defendant 
Is  in  possession;  Alger  y.  Anderson,  92  Fed.  699,  dismissing  blU 
seeking  damages  where  there  was  adequate  remedy  at  law. 

Equity  Jurisdiction.— If  an  obstruction  be  unlawful,  and  injury 
Irreparable,  by  a  suit  at  common-law,  the  Injured  party  may  claim 
projection  of  court  of  chancery,  and  its  powers  are  effectual  to  re- 
lieve private  nuisance,  p.  564. 

Cited  with  approval  and  rule  applied  in  In  re  Debs,  158  U.  S. 
588,  39  L.  1104,  15  S.  Ct  907,  and  United  States  v.  Debs,  64  Fed. 
741,  742,  sustaining  injunction  to  remove  obstruction  of  highways 
for  interstate  commerce  caused  by  strikers;  Woolsey  v.  Dodge,  6 
McLean,  149,  F.  C.  18,032,  granting  perpetual  Injunction  to  restrain 
collection  of  illegal  tax;  Devoe  v.  Penrose  Ferry  Co.,  7  Fed.  Cas. 
568,  Federal  court  restraining  erection  of  bridge  over  navigable 
river;  Haskell  v.  New  Bedford,  108  Mass.  216,  enjoining  construc- 
tion of  sewer  Interfering  with  private  use  of  dock;  Attomey-€ren- 
eral  v.  Hudson,  etc.,  H.  R.  Co.,  9  N.  J.  Eq.  562,  entertaining  suit  to 
enjoin  construction  of  bridge  In  certain  manner;  Williams  y.  David- 
son, 43  Tex.  31,  bill  to  enjoin  collection  of  toll  on  bridge;  Kerr  v. 
WooUey,  8  Utah,  464,  24  Pac.  834,  restraining  collection  of  Illegal 
tax. 

Approved  in  Hughes  y.  Northern  Pac.  R.  R.,  9  Sawy.  322,  18 
Fed.  113,  holding,  one  sustaining  special  damage  from  building  of 
unauthorized  bridge  may  abate  it  as  public  nuisance;  United  States 
V.  Pittsburg,  etc.,  Co.,  26  Fed.  114,  entertaining  suit  in  equity  by 
United  States  to  compel  bridge  company  to  comply  with  term  of 
act  of  Congress  or  to  abate  public  nuisance;  Spokane  Mill  Co.  v. 
Post,  50  Fed.  431,  holding  equitable  relief  is  open  to  one  sustain- 
ing Irreparable  injury  from  obstruction  of  commerce;  Packet  Co. 
y.  Sorrels,  50  Ark.  474,  8  S.  W.  685,  but  holding  that  plaintiff  did 
not  aver  and  prove  specific  Injury  caused  by  obstruction  in  street; 
Delaware,  etc..  Canal  Co.  v.  Raritan,  etc.,  R.  R.  Co.,  16  N.  J.  Eq. 
379,  holding  that  court  of  equity  may  abate  a  nuisance  as  well  as 
restrain  It  from  being  erected;  Attorney-General  v.  Railroad  Com- 
panies, 35  Wis.  539,  sustaining  jurisdiction  to  enjoin  corporation 
from  abuse  of  franchise  in  charging  excessive  rates;  Harrison  v. 
Board  of  Supervisors,  51  Wis.  653,  8  N.  W.  733,  applying  rule  and 
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granting  plaintiff  equitable  relief  to  compel  removal  of  embank- 
ment by  defendants.  Cited  in  note  collecting  authorities,  57  Am. 
8t  Rep.  695.  Approved,  without  applying  rule»  Goulson  v.  Harris, 
43  Miss.  748,  holding  taxpayer  not  entitled  to  injunction  for  single 
trespass  of  tax-collector.  Approved,  dissenting  opinion,  Coulson 
V.  Harris,  43  Miss.  774,  supra. 

Distinguished  in  Attorney-General  v.  American  Tobacco  Co.,  55 
N.  J.  Eq.  366,  36  Atl.  976,  holding  court  of  equity  cannot  enjoin 
acts  of  corporation  done  within  scope  of  its  powers,  merely  because 
of  defects  in  organization. 

Navigable  rivers.— Ohio  river,  being  a  navigable  stream,  sub- 
ject to  commerce  power  of  Congress,  is  not  within  Btate  Jurisdic- 
tion, p.  565. 

Principle  affirmed  and  applied  in  the  following  citing  cases:  In 
re  Debs,  158  U.  S.  588,  39  L.  1104,  15  S.  Ct  907,  holding  United 
States  government  has  Jurisdiction  over  artificial  highways  and 
may  prevent  interference  by  strikers;  Jolly  v.  Terre  Haute,  etc., 
Co.,  6  McLean,  240,  F.  O.  7,441,  where  Federal  court  took  Juris- 
diction of  action  for  damages  caused  by  draw-bridge  over  naviga- 
ble stream;  Miller  v.  New  York,  13  Blatchf.  476,  F.  C.  9,585,  where 
Congress  had  authorized  construction  of  bridge  across  East  river; 
Canada  Southern  v.  International  Bridge,  8  Fed.  192,  holding  Con- 
gress had  full  power  to  regulate  construction,  etc.,  of  bridge  across 
the  Niagara,  lying  within  State  of  New  York;  Devoe  v.  Penrose, 
Ferry,  7  Fed.  Cas.  568,  Circuit  Court  restraining  erection  of  bridge 
over  Schuylkill  river,  though  entirely  within  limits  of  State;  Peo- 
ple y.  Central  B.  B.  Co.,  42  N.  Y.  305,  holding  State  court  could 
not  remove  obstruction  on  New  Jersey  shore  of  navigable  waters 
between  New  York  and  New  Jersey;  People  v.  Kelly,  76  N.  Y.  482, 
holding  Congress  had  power  to  authorize  bridge  over  East  river, 
although  it  would  obstruct  navigation  to  certain  extent;  Sweeney 
V.  Chicago,  etc.,  B,  B.  Co.,  60  Wis.  68,  18  N.  W.  758,  holding,  power 
of  State  to  authorize  bridges  over  navigable  waters  of  Wisconsin 
subordinate  to  that  of  Congress.  See  note,  44  Am.  Dec.  620. 
Cited  in  exhaustive  note  on  the  subject  of  the  limited  Juris- 
diction of  States  over  navigation  In  62  Am.  Dec.  240.  Ap- 
proved, without  applying  rule,  in  Cardwell  v.  American  Bridge 
Co.,  113  U.  S.  208,  28  L.  960,  5  S.  Ct.  424  (affirming  S.  C, 
9  Sawy.  664,  665,  19  Fed.  563,  564,  566),  holding  that  State 
had  power  to  authorize  construction  of  bridge  over  river  en- 
tirely within  its  limits;  United  States  v.  Bain,  3  Hughes,  603,  F. 
C.  14,496,  holding  State  could  authorize  lease  of  space  at  end  of 
street  far  construction  of  dock  on  river;  Doboy,  etc.,  Co.  v.  De 
Magathias,  25  Fed.  698,  holding  State  had  power  to  authorize 
cable  across  navigable  stream  in  absence  of  regulation  by  Con- 
gress; Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245,  hold- 
big  act  of  Congress  authorizing  bridge  did  not  Include  highway 
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leading  to  bridge;  In  re  Mattson,  69  Fed.  539,  holding,  Jurisdio 
tlon  of  Oregon  and  Washington  over  Columbia  river  is  concurrent; 
Depew  V.  Board  of  Trustees,  5  Ind.  10,  holding,  creek  navigable  only 
by  small  craft  wholly  within  control  of  State  legislature;  Neader- 
houser  v.  The  State,  28  Ind.  266,  holding  similarly  where  State 
authorized  mill-dam  on  the  Wabash.    Cited  generally,  Bridge  Co. 
V.  United  States,  105  U.  S.  480,  481,  26  L.  1147,  holding  Congress 
had  power,  having  reserved  It,  to  withdraw  assent  given  to  con- 
struction of  bridge  over  the  Ohio;  United  States  v.  The  Francis 
Hatch,  25  Fed.  Cas.  1204,  sustaining  validity  of  regulations  of  sec- 
retary of  treasury  concerning  slave  trade,  made  in  pursuance  of  acts 
of  Congress;  Hatch  v.   Wallamet  Iron  Bridge  Co.,  27  Fed.  673, 
court  refusing.  In  form  presented,  to  pass  upon  question  whether 
bridge  proposed  was  a  warrantable  structure;  Hodgman  v.  St.  Paul* 
etc.,  R.  R.  Co.,  23  Minn.  160,  holding  general  authority  of  legisla- 
ture given  to  railroad  to  build  bridges  did  not  refer  to  the  Mis- 
sissippi; Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  41, 
23  Atl.  491,  holding  statute  of  Indiana  regulating  transportation  of 
gas  an  interference  with  interstate  commerce.    Approved  in  fol- 
lowing dissenting  opinions,  Oilman  v.  Philadelphia,  3  WalL  742,  18 
L.  105,  majority  holding  that,  river  being  wholly  within  limits  of 
State,  the  latter  had  not  exceeded  her  authority  in  granting  right 
to  erect  bridge;  State  v.  Delaware,  etc.,  R.  R.  Co.,  30  N.  J.  L.  496, 
majority  holding  State  had  power  to  levy  a  transit  duty  on  foreign 
corporation  doing  business  in  State;  Norfolk  v.  Comm.,  88  Ya.  108, 
29  Am.  St  Rep.  713,  majority  holding  State  law  interfering  with 
interstate  trains  unconstitutional.    Approved,  concurring  opinions. 
Hall  V.  De  Cuir,  95  U.  S.  516^  24  L.  558,  court  holding  act  of  Louis- 
iana unconstitutional  as  to  its  effect  upon  foreign  commerce;  Hatch 
V.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  144,  6  Fed.  783,  court  hold- 
ing State  act  void  authorizing  bridge  contrary  to  act  of  Congress, 
declaring  river  to  be  a  common  highway. 

Distinguished  In  Conway  v.  Taylor,  1  Black,  634,  17  L.  203,  hold- 
ing, grant  of  ferry  franchise  on  Ohio  river  was  within  legitimate 
control  of  State  authority;  Sherlock  v.  Ailing,  93  U.  S.  102,  23  L. 
820,  allowing  action  for  marine  tort  occurring  on  the  Ohio  to  be 
brought  in  State  court;  Sllliman  v.  Hudson  River  Bridge  Co.,  4 
Blatchf.  409,  410,  F.  C.  12,852,  and  Silllman  v.  Troy,  etc.,  Co.,  11 
Blatchf.  286,  287,  F.  C.  12,853,  holding  in  the  absence  of  exercise  of 
power  by  Congress,  State  may  authorize  erection  of  bridge  across 
the  Hudson;  Rhea  v.  Newport,  etc.,  Co.,  50  Fed.  19,  holding  simi- 
larly as  to  bridge  across  the  Cumberland  in  Kentucky;  United 
States  V.  Addyston  Pipe,  etc.,  Co.,  78  Fed.  718,  holding,  combina- 
tion of  companies  for  monopolizing  business  In  certain  States,  af- 
fected interstate  commerce  only  incidentally;  Western  Union  Tel. 
Co.  V.  Pendleton,  95  Ind.  13,  48  Am.  Rep.  693,  holding  that  State, 
In  exercise  of  its  police  power,  may  impose  penalty  upon  telegraph 
company  for  failure  to  transmit  message  to  another  State;  Craig 
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T.  Kline,  65  Pa.  St  411,  3  Am.  Rep.  644,  where  State  was,  held  to 
have  power  to  prohibit  floating  of  loose  logs  in  Susquehanna  river; 
dissenting  opinion,  Norfolk,  etc.,  R.  R.  Co.  v.  Commonwealth,  88 
Va.  108,  13  S.  B.  344,  13  L,  B.  A.  112,  and  n.,  majority  holding 
State  law  unconstitutional,  forbidding  running  of  interstate  trains 
on  Sunday. 

Ck>nstitatlonal  law. —  No  State  law  can  hinder  or  obstruct  free 
use  of  a  license  granted  under  act  of  Congress,  nor  violate  com- 
pacts sanctioned  by  Congress,  p.  566. 

Cited  and  rule  afllrmed  and  applied  in  Hatch  v.  Wallamet  Iron 
Bridge  Co.,  7  Sawy.  134,  6  Fed.  333,  declaring  act  of  State  legisla* 
ture  void,  authorizing  bridge  contrary  to  act  of  Congress,  declaring 
river  a  common  highway,  etc.;  Mining  Debris  Case,  9  Sawy.  511» 
512,  18  Fed.  786,  holding  State  could  not  authorize  filling  up  of 
navigable  rivers  by  running  debris;  Columbus  Ins.  Co.  v.  Curtenius^ 
6  McLean,  210,  F.  C.  3,045,  holding,  State  cannot  authorize  obstinic- 
Uon  of  navigable  stream;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp..  72  Wis.  89,  90,  7  Am.  St  Rep.  864,  855,  38  N.  W.  539,  540, 
holding  powers  of  Minnesota  and  Wisconsin  over  St  Croix  river 
are  made  concurrent  by  their  constitutions,  and  one  could  act  with- 
out the  other.  Approved  In  dissenting  opinion.  Transportation  Co. 
y.  Parkersburg,  107  IT.  S.  709,  27  L.  591,  majority  holding  tbat  Fed- 
eral court  could  not  interfere  with  collection  of  wharfage  on  Ohio 
river  by  a  municipality. 

Distinguished  in  Woodman  v.  Kllbum  Mfg.  Co.,  1  Abb.  (U.  S.) 
164,  1  Biss.  552,  F.  0.  17,978,  where  compact  respecting  naviga- 
ble streams,  between  Congress  and  northwest  territory  was  can- 
celed by  admission  of  new  States  into  Union;  SiUiman  v.  Hudson 
River  Bridge  Co.,  4  Blatchf.  409,  410,  F.  C.  12,852,  holding',  in 
absence  of  provision  by  Congress,  State  may  authorize  bridge  across 
the  Hudson. 

Public  nulaance  is  also  a  private  nuisance,  where  special  and 
irremediable  mischief  is  done  to  an  individual,  p.  566. 

Cited  with  approval  in  Union  Pacific  B.  R.  v.  Hall,  91  U.  S.  355,. 
23  L.  432,  holding  that  mandamus  will  issue  at  instance  of  in- 
dividuals to  compel  railroad  to  operate  road  according  to  law;, 
minoia,  etc.,  Co.  v.  St  Louis,  2  Dill.  91,  F.  C.  7,007,  denying  In- 
junction, it  not  appearing  that  complainant  suffered  special  dam- 
age from  erection  of  elevator;  St  Louis  v.  Knapp,  Stout  &  Co.,  2 
McOrary,  519,  6  Fed.  224,  but  finding  plaintiff  not  injured  by  con- 
struction of  runway  for  logs;  Philadelphia  v.  Collins,  68  Pa.  St 
122,  holding  plaintiff  suffered  special  damage  where  city  closed 
navigation  by  draining  water  from  river.  Cited  in  note,  collect- 
ing authorities,  57  Am.  St  Rep.  695.  Cited  generally  in  Woodruff 
V.  North  Bloomfield,  etc.,  Co.,  9  Sawy.  499,  18  Fed.  777,  holding. 
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mining  debris  may  cause  public  nuisance  by  obstructing  naviga- 
tion, although  Congress  haa  not  prohibited  acts  complained  of. 

Equity  Jurisprudence.— A  Jury  Is  not  necessary  to  ascertain 
whether  the  obstruction  caused  by  a  bridge  Is  a  nuisance,  when  It 
is  a  matter  of  mathematical  demonstration,  and  the  finding  of  the 
commissioner  In  this  case  that  the  bridge  was  a  nuisance  was 
equivalent  to  a  verdict  of  Jury,  p.  668. 

Cited  with  approval  in  Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  430,  16  L.  437,  holding,  under  act  of  Congress,  passed 
subsequent  to  decision  of  principal  case,  that  same  bridge  was  not 
a  nuisance.  Cited,  arguendo,  Parlcer  v.  Wlnnipiseogee,  etc.,  Co., 
1  Cliff.  253,  F.  C.  10,752,  dismissing  bill  In  equity  where  it  did  not 
appear  that  Irreparable  Injury  would  result  from  alleged  wrong. 

Nuisance.-- If  obstruction  be  slight,  as  a  draw  in  a  bridge,  It 
would  not  be  regarded  as  a  nuisance,  where  proper  attention  is 
given  to  raise  draw  on  approach  of  vessels,  p.  677. 

Cited  and  foUowed  in  Sllllman  v.  Troy  etc.,  Co.,  11  Blatchf .  286, 
^86,  287,  P.  C.  12,853,  where  suitable  openings  in  bridge  were  pro- 
Tided;  St  Louis  V.  Knapp,  Stout  &  Co.,  2  McCrary,  620,  6  Fed.  224, 
lioldlng  plaintiff  not  injured  by  construction  of  runway  for  logs; 
:Rutz  V.  St  Louis,  3  McCrary,  265,  10  Fed.  Rep.  341,  holding  that 
building  of  dyke  in  river  was  no  obstruction  and  did  not  damage 
plaintiff. 

Nuisance.— Where  structure  is  a  nuisance^  the  benefits  secured 
•cannot  be  balanced  against  the  injury,  p.  677. 

Cited  approvingly,  concurring  opinion,  7  Sawy.  146,  6  Fed.  784, 
lioldlng  erection  of  bridge  an  obstruction  and  contrary  to  act  of 
•Congress;  Connecticut,  etc.,  Lumber  Co.  v.  Olcott  Falls  Co.,  66  N. 
H.  386,  21  AtL  1094,  1006,  13  L.  R.  A.  834,  836,  and  n.,  holding  court 
could  not  exchange  part  of  right  of  way  for  benefits  derivable  from 
manufacturing  process.  Cited,  with  approval,  dissenting  opinion, 
Beebe  v.  The  State,  6  Ind.  646,  majority  holding  law  void  prohibit- 
ing manufacture  of  spirituous  liquors. 

International  law. —  Every  independent  nation  has  the  exclusive 
Jurisdiction  over  the  navigable  waters  lying  within  its  territorial 
limits,  p.  582,  per  Taney,  J.,  dissenting. 

Cited  and  approved  in  concurring  opinion,  People  v.  Tyler,  7 
Mich.  229,  74  Am.  Dec.  714,  court  holding  that  Circuit  Court  had 
no  Jurisdiction  of  crime  committed  an  American  vessel  in  Canada 
waters. 

Bight  of  navigating  a  river  does  not  necessarily  confiict  with 
right  of  bridging  it  Incompatibility  exists  In  their  Improper  ex- 
ercise, and  not  in  their  nature,  p.  623. 

Cited  and  rule  approved  in  Mississippi,  etc.,  B.  B.  Co.  v.  Ward, 
2  Black,  495,  17  L.  315,  where  the  court  doubted  whether  bridge 
on  Iowa  side  of  Mississippi  river  was  a  serious  obstruction. 
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Public  niilaanoe.~A  bridge  Is  not  a  public  nuisance  where  ad- 
Tantages  which  people  of  the  United  States  reap  f  ron^  it  outweigh 
the  inconyeniences  sustained  by  commerce  and  navigation  of  the 
river,  p.  592,  per  Taney,  J.,  dissenting. 

Cited  with  approval  in  P^rry  v.  New  Orleans,  etc.,  R.  R.  Co.,  65 
AUl  419,  28  Am.  Bep.  741,  where  right  of  railroad  to  use  street  was 
in  controversy. 

Denied  in  Connecticut,  etc.,  Co.  v.  Olcott  Falls  Co.,  65  N.  H. 
388^  21  Atl.  1094,  1096.  13  L.  E-  A.  834,  836,  and  n.,  holding  court 
could  not  exchange  part  of  right  of  way  for  certain  public  benefits. 

Miscellaneous.—  Cited  in  conjunction  with  same  case  in  18  How. 
and  16  L.,  in  Mills  v.  Green,  169  U.  S.  655,  40  L.  294,  16  S.  Ct  133, 
as  authority  for  the  proposition,  that  if,  pending  an  appeal,  an  event 
happens  to  render  it  ineffectual,  appeal  will  be  dismissed.  Cited 
In  Gleeson  v.  The  Willamette  Valley,  62  Fed.  306,  as  authority  that 
when  State  becomes  a  trader  ita  property  Is  subject  to  adjudica- 
tion of  tribunals. 
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14  How.  1-3,  14  L.  801,  WYLIB  v.  COXB. 

Appeal  will  Dot  lie  from  order  overruling  motion  to  open  decree 
in  equity  when  from  such  decree  an  appeal  has  already  been 
perfected.  The  decision  on  such  a  motion  rests  In  the  sound  dia* 
cretion  of  the  inferior  court,  pp.  2,  8. 

Cited  and  followed  in  In  re  Bouse,  20  Fed.  Oas.  1263»  holding  no 
appeal  will  lie  from  refusal  of  commissioner  to  grant  rehearing. 

AppeaL— A  motion  to  open  a  decree  does  not  suspend  it  when 
from  such  decree  an  appeal  has  been  perfected,  p.  3. 

Cited  and  distinguished  in  Brown  v.  Evans,  8  Sawy.  608,  510, 

18  Fed.  60,  61,  holding  motion  for  new  trial  suspends  judgment  for 
purposes  of  review  until  motion  overruled. 

ICandamuB  will  not  lie  to  compel  the  lower  court  to  act  in 
advance  of  a  matter  properly  brought  before  it  It  will  be  pre- 
sumed that  when  the  matter  is  properly  presented  the  court  will 
act  in  the  premises,  p.  3. 

14  How.  3-13,  14  L.  302,  EX  PARTE  TAYLOR. 

KandamuB.— Supreme  Court  will  refuse  rule  for  Circuit  Court 
of  District  of  Columbia  to  show  cause  why  mandamus  should  not 
issue;  when  such  case  is  presented  is  not  one  that  prima  fade  re- 
quires its  interposition,  p.  12. 

KaiidainuB  will  not  lie  to  control  the  discretion  of  inferior  court 
of  record  acting  within  the  scope  of  its  authority.  Where  the  court 
is  required  by  act  of  Congress  to  decide  upon  amount  of  bail  and 
sufficiency  of  affidavit  to  hold  to  bail,  such  decision  will  not  be 
controlled  by  mandamus,  pp.  12,  13. 

Cited  and  followed  in  Ex  parte  Railway  Co.,  101  TJ.  S.  720,  25 
L.  875,  refusing  to  issue  mandamus  where  Circuit  Court  was  at 
liberty  and  bound  to  exercise  judicial  discretion. 

Approved  in  dissenting  opinion.  Ex  parte  Bradley,  7  Wall.  386» 

19  L.  222,  majority  holding  mandamus  would  Issue  to  compel 
inferior  court  to  restore  disbarred  attorney;  State  v.  Brown,  10 
Or.  223,  holding  decision  of  secretary  of  state  upon  claim  against 
State  not  conclusive  in  collateral  proceeding. 

Distinguished  in  Hudson  v.  Parker,  156  U.  S.  280,  39  L.  428^  15 
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8.  Gt  455,  Issaing  mandamus  to  circuit  judge  to  admit  petitioner 
to  ball  on  giving  proper  bond. 

Bight  to  bail  in  Circuit  Court  of  District  of  Columbia  depends 
up(Mi  the  acts  of  Congress.  Any  act  of  Maryland  in  force  at  the 
time  United  States  assumed  Jurisdiction  over  the  District,  and  in 
conflict  with  the  acts  of  Congress  regulating  this  subject,  Is  re- 
pealed pro  tanto,  p.  13. 

14  How.  13-22,  14  L.  806,  MOORB  v.  IliLINOIS. 

Polico  iK>wer.~  states  may  make  it  a  penal  offense  to  Introduce 
paupers,  criminals  and  fugitiye  slaves  within  tiieir  borders,  and 
punish  those  who  thwart  this  policy  by  harboring,  concealing  and 
secreting  such  persons,  when  the  exercise  of  such  iMwer  is  not  in 
conflict  with  the  power  of  Congress  to  regulate  the  same  subject, 
pp.  18;  19. 

Cited  and  approved  in  Lonas  v.  State,  3  Heisk.  810,  holding  valid 
State  statute  making  it  felony  for  whites  and  negroes  to  marry; 
Lemmon  v.  People,  20  N.  Y.  603,  610,  holding  valid  statute  render- 
ing free,  slaves  Introduced  into  State. 

TogltiTe  slatre  laws.— Quaere  whether  all  legislation  of  a  State 
for  the  purpose  of  assisting  a  claimant  in  recovering  the  posses- 
sion of  a  fugitive  slave,  and  which  In  nowise  interferes  with  the 
acts  of  Congress  regulating  the  reclamation  of  fugitive  slaves, 
Is  void,  p.  IB. 

Cited  in  Robinson  v.  Flanders,  29  Ind.  14,  holding  act  requiring 
ofllcer  to  take  prisoner  before  nearest  magistrate  for  identification, 
constitutionaL 

Criminal  law.— A  single  act  may  give  rise  to  two  distinct  of- 
tenuses,  one  against  the  laws  of  the  United  States,  the  other  against 
the  laws  of  the  State.  Hence  an  act  of  Illinois  making  the  harbor- 
ing of  a  fugitive  slave  a  punishable  offense  is  not  objectionable 
because  the  same  act  is  punishable  under  the  acts  of  Congress, 
pp.  20,  21. 

Cited  and  followed  In  Ex  parte  Siebold,  100  U.  S.  390,  25  L.  724, 

holding  officers  in  election  for  representatives  amenable  to  national 

as  well  as  State  laws;  Cross  v.  North  Carolina,  132  IT.  S.  139,  33 

L.  290,  10  S.  Ct  49,  holding  forging  bill  of  exchange  and  falsifying 

national  bank  books,  distinct  offenses;   United   States   v.   Cruik- 

ahank,  1  Woods,  324,  F.  C.  14,807,  holding  conspiracy  to  prevent 

negro  from  voting  cognizable  in   State  courts;  United   States  v. 

Gashiel,  1  Hughes,  556,  568,  659,   F  C.   14,744,   holding  acquittal 

before  court-martial  no  bar  to  indictment  in  court  of  law;  Brown 

V.  Evans,   8  Sawy.  492,   493,   17   Fed.   915,   allowing   exemplary 

damages  though  offense  may  also  be  a  crime;   United  States  v. 

Barnhart,  10  Sawy.  498,  22  Fed.  290,  holding  former  acquittal  in 
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State  court  not  good  plea  to  Federal  indictment;  United  States  v. 
QiTen.  26  Fed.  Gas.  1331,  holding  State  official  who  refuses  to 
qualify  colored  voters  amenable  to  Federal  laws;  United  States  y. 
Greiner,  26  Fed.  Gas.  40,  refusing  to  hold  person  in  Pennsylvania  for 
an  ofCense  committed  in  G^rgia;  Van  Buren  v.  Wells,  53  Ark.  374, 
22  Am.  St  Bep.  217,  14  S.  W.  39,  collecting  cases  and  holding  pun- 
ishment for  violation  of  municipal  ordinance  not  objectionable  be- 
cause State  law  is  also  infringed;  People  v.  White,  34  Gal.  186, 
holding  State  laws  for  punishing  counterfeiting  not  repugnant  to 
laws  of  United  States;  People  v.  McDonnell,  80  Gal.  290,  13  Am.  St. 
Bep.  165,  22  Pac.  192,  reviewing  cases  and  holding  State  courts 
may  punish  for  counterfeiting  foreign  notes;  Hughes  v.  People, 
8  Golo.  537,  9  Pac  51,  sustaining  demurrer  to  plea  of  former  con- 
viction of  misdemeanor;  Gardner  v.  People,  20  IlL  434,  holding  sale 
of  liquor  within  city  limits  punishable  as  State  ofCense;  Wragg 
V.  Penn  Township,  94  111.  18,  34  Am.  Bep.  202,  allowing  recovery  for 
obstruction  to  highway  when  same  act  is  a  public  nuisance;  Hoke 
V.  People,  122  IlL  517,  13  N.  B.  825,  holding  forgery  of  national 
bank  draft  both  a  State  and  national  offense;  Ambrose  v.  State, 
6  Ind.  352,  holding  violation  of  city  charter  and  State  penal  laws 
punishable  as  distinct  offenses;  State  v.  Moore,  6  Ind.  437,  holding 
indictment  good,  though  defendant  liable  to  punii^ment  under 
Federal  laws;  Dashing  v.  State,  78  Ind.  358,  holding  State  court  has 
jurisdiction  to  punish  offense  of  counterfeiting;  State  v.  Gharles,  16 
Minn.  478,  and  State  v.  Oleson,  26  Minn.  517,  5  N.  .W.  969,  holding 
exclusive  Jurisdiction  not  vested  in  chartered  city  over  offense  of 
keeping  house  of  ill-fame;  In  re  Truman,  44  Mo.  183,  holding  indict- 
ment by  State  court  for  passing  counterfeit  bills  not  bad;  State 
V.  Whittemore,  50  N.  H.  247,  9  Am.  Bep.  198,  holding  perjury  on 
naturalization  indictable  under  both  State  and  Federal  laws; 
Howe  V.  Plainfleld,  37  N.  J.  L.  150,  holding  both  State  and  munici- 
pality may  punish  for  retailing  intoxicating  drinks;  People  v. 
Welch,  141  N.  Y.  276,  38  Am.  St  Bep.  800,  36  N.  B.  331,  24  L.  R.  A. 
121,  holding  State  courts  have  Jurisdiction  to  try  pilot  for  negli- 
gently causing  death;  Oregon  v.  Goleman,  1  Or.  192,  75  Am.  Dec. 
554,  holding  selling  of  liquor  to  Indians  punishable  under  both 
Territorial  and  Federal  laws;  Oregon  v.  Brown,  2  Or.  224,  hold- 
ing possession  of  counterfeiting  implements  not  exclusively  cogniz- 
able in  Federal  courts;  Oregon  v.  Sly,  4  Or.  279,  holding  conviction 
under  city  ordinance  no  bar  to  indictment  in  Oircuit  Court;  State 
y.  Bankin,  4  Gold.  154,  156,  159,  holding  acquittal  by  general  court- 
martial  no  bar  to  indictment  in  State  courts;  State  v.  Norman*  16 
Utah,  465,  466^  52  Pac.  989,  holding  adultery  offense  both  against 
Territorial  and  Federal  laws;  Jelt  v.  Gommon wealth,  18  Gratt 
954,  967,  holding  State  has  Jurisdiction  of  attempt  to  pass  forged 
national  bank  note;  Mounds viUe  v.  Fountain,  27  W.  Ya.  197,  sale 
of  liquor  without  securing  town  and  State  license  two  offenses; 
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In  re  Mnrphy,  6  Wyo.  806»  40  Pac.  400,  collecting  cases  and  hold- 
ing bigamy  an  offense  against  both  Territorial  and  Federal  laws. 

Approved,  dissenting  opinion,  Ex  parte  Lange,  18  Wall.  201,  21 
Lw  887,  majority  holding  Illegal  sentence  cannot  be  vacated  and 
legal  one  Imposed;  dissenting  opinion,  Ck>leman  v.  Tennessee,  07 
U.  S.  637,  24  L.  1129,  majority  holding  conviction  by  court-martial 
bar  to  subsequent  proceedings  in  State  court;  dissenting  opinion, 
Tennessee  v.  Davis,  100  U.  S.  277,  25  L.  656,  majority  holding  State 
indictment  for  murder  against  revenue  officer  properly  removed  to 
Federal  court;  United  States  v.  Wells,  28  Fed.  Oas.  524,  surrender- 
ing prisoner  charged  with  passing  counterfeited  money  to  State 
courts  for  trial;  Rodney  v.  Illinois,  etc.,  R.  R.,  10  111.  45,  holding 
trover  cannot  be  maintained  for  recovery  of  slave;  Coffman  v. 
Keightley,  24  Ind.  513,  holding  bounties  to  volunteers  made  by 
State  boards  not  in  conflict  with  authority  of  United  States;  Landry 
V.  BClopman,  13  La.  Ann.  347,  upholding  power  of  State  to  sell 
fugitive  slave  after  due  notice  to  owner;  State  v.  Bardwell,  72 
Hiss.  641,  18  So.  379,  holding  State  courts  can  punish  national 
bank  officers  where  Congress  has  not  lefirlslated>  Weaver  v.  Tegely, 
29  Pa.  St  30,  70  Am.  Dec.  153,  holding  power  of  Congress  to  regulate 
weights  not  exclusive  of  rights  of  States;  Smith  v.  United  Slates, 
1  Wash.  Ter.  270,  expressing  no  opinion  in  case  before  it  whether 
State  had  concurrent  Jurisdiction  or  not. 

Distinguished  in  In  re  Loney,  134  U.  S.  375,  33  L.  951,  10  S.  Ct 
686,  holding  State  court  without  Jurisdiction  of  perjury  in  election 
9t  member  of  house  of  representatives;  Ex  parte  Houghton,  7  Fed. 
069,  8  Fed.  899,  holding  State  court  without  Jurisdiction  over  of- 
fense of  passing  counterfeited  bills;  Ex  parte  Ulrlch,  42  Fed.  591, 
698,  following  dissenting  opinion,  holding  discharge  of  Jury  with- 
out prisoner's  consent  bars  subsequent  proceedings;  Arkansas  v. 
Kirkpatrick,  32  Ark.  121,  holding  false  affidavits  taken  before 
United  States  homestead  clerk  not  punishable  in  State  courts;  Peo- 
ple V.  Kelly,  38  Cal.  150,  99  Am.  Dec.  362,  holding  State  courts  have 
no  pow4r  to  punish  perjury  before  register  of  land  office. 

Furtive  slave  laws.— Illinois  fugitive  slave  law  is  invalid  be- 
cause, first,  under  the  Constitution,  a  slave-owner  has  authority 
to  recapture  such  slave  in  every  State;  second,  the  United  States 
is  clothed  with  power  to  enforce  delivery  of  such  slave,  and  has 
properly  exercised  that  authority  in  the  act  of  Congress  of  12th 
February,  1793;  third,  any  State  law  which  interferes  with  right 
of  owner  to  immediate  possession  of  slave  is  void,  per  McLean, 
J^  dissenting,  pp.  21,  22. 

Cited  and  approved  in  Robertson  v.  Baldwin,  106  U.  S.  280,  41  L. 
717,  17  S.  Ct  328^  holding  act  authorizing  Justices  of  peace  to 
sdse  and  deliver  seamen  to  master,  constitutional;  Ex  parte  Gist, 
26  Ala.  103,  holding  act  empowering  Justices  of  peace  to  arrest 
persons  not  unconstitutional;  Ex  parte  Bushnell,  9  Ohio  St  186, 
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refusing  to  release  person  who  attempted  to  rescue  slaves  from 
their  owner;  dissenting  opinion.  In  re  Booth,  3  Wis.  79,  majority 
holding  case  of  Prlgg  v.  Penn  nat  conclusive  as  to  constitutionality 
of  act;  In  re  Booth,  3  Wis.  62,  63,  holding  question  of  right  of 
fugitive  slave  to  trial  by  Jury  not  raised;  Bx  parte  Lange,  18  Wall. 
172,  21  L.  877,  holding  sentence  illegally  imposed  cannot  be  modi- 
fied to  conform  to  that  authorized. 

Denied  in  In  re  Booth,  3  Wis.  142,  143,  holding  the  fugitive  slave 
law  of  1860  unconstitutional. 

14  How.  2a-24,  14  L.  310.  KANOUSE  v.  MARTIN. 

Supreme  Court  has  Jurisdictioii  to  review  Judgment  of  State 
court  where  the  decision  was  against  a  petition  to  remove  a  cause 
to  Federal  court,  p.  24. 

Supreme  Court  practice.— Where  motion  to  dismiss  for  want  of 
Jurisdiction  is  denied.  Supreme  Court  will  allow  the  question  of 
the  authority  of  the  State  court  to  retain  Jurisdiction,  and  of  the 
validity  of  proceedings  after  petition  to  remove  cause  has  been  filed, 
to  stand  until  case  is  reached  in  regular  call  of  docket,  p.  24. 

Cited  and  approved  in  Kanouse  v.  Martin,  15  How.  207,  14  Li. 
664,  holding  State  court  should  not  allow  plalntifC  to  amend  record 
on  petition  for  removal;  Insurance  Co.  v.  Dunn,  19  WalL  224,  22 
L>.  69,  holding  State  courts  without  Jurisdiction  to  proceed  in  case 
removed  to  Federal  courts;  Galpin  v.  Critchlow,  112  Mass.  346, 
holding  that,  under  act  of  1867,  action  cannot  be  removed  after 
trial  on  merits;  Blair  v.  West  Point,  etc.,  Co.,  7  Neb.  153,  holding 
where  petition  for  removal  falls  to  show  cause  is  removable,  not 
error  to  deny  application;  National,  etc..  Bank  v.  Dodge,  42  N.  J.  L. 
320,  holding  defendant  bound  to  answer  Interrogatories  of  State 
<*ourt  after  petition  for  removal  filed;  Talbott  v.  Planter  Oil  Co.. 
12  Tex.  Civ.  App.  50,  33  S.  W.  746,  refusing  to  review  action  of 
trial  court  in  refusing  to  order  removal;  in  dissenting  opinfon  in 
Johnson  v.  Brewers,  etc.,  Co.,  51  Wis.  582,  9  N.  W.  659,  majority 
holding  Jurisdiction  of  State  court  not  completely  ousted  by  appli- 
cation to  remove  cause  to  Federal  court  See  note  In  point  in  23 
Am.  Rep.  144. 

14  How.  24-25,  14  L.  311,  BX  PARTE  MANY. 

Kandamufl  will  not  He  to  compel  decision  of  an  inferior  court 
In  matters  involving  Judicial  authority  and  discretion,  p.  25. 

Ex  parte  Newman,  14  Wall.  166,  170,  20  L.  879.  880,  refusing 
mandamus  to  compel  inferior  court  to  decide  a  case  on  Its  merits; 
Ex  parte  Denver,  etc.,  R.  R.,  101  TJ.  S.  720,  26  L.  875,  denying 
mandamus  to  compel  inferior  court  to  proceed  to  Judgment;  Hough 
V.  Western,  etc.,  Co.,  1  Blss.  429,  F.  C.  6,724,  refusing  mandamus 
to  compel  Judge  of  State  court  to  certify  removal  of  cause;  Ex 
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parte  Thompson,  52  Ala.  101,  refusing  mandam-js  to  compel  Judge 
of  Circuit  Court  to  approve  bond  of  probate  Judge.  See  valuable 
note  discussing  this  subject  in  89  Am.  Dec.  732;  approved  in  dis- 
senting opinion,  Richardson  v.  Farrar,  88  Va.  773,  15  S.  B.  122, 
court  issuing  mandamus  to  compel  Judge  of  inferior  court  to  pro- 
ceed and  hear  election  contest. 

Distinguished  in  Page  v.  Clopton,  30  Gratt  419,  collecting  cases 
and  issuing  mandamus  to  Judge  of  hustings  court  to  sign  bill  of 
exceptions. 

14  How.  25-28;  14  L.  311,  BROWN  v.  ASPDEN. 

Supreme  Court  practice.—  In  cases  In  equity  the  Supreme  Court 
has  not  adopted  the  English  chancery  rules  and  practice,  since 
that  is  the  court  of  original  Jurisdiction,  while  this  court  is  sitting 
as  an  appellate  tribunal,  p.  26. 

Cited  and  followed  in  American,  etc.,  Co.  v.  Sheldon,  18  Blatchf. 
SO,  1  Fed.  870,  holding  granting  of  rehearing  is  matter  of  discre- 
tion of  court;  Trustees,  etc.  v.  Bailey,  10  Fla.  252,  holding  legisla- 
ture without  power  to  direct  rehearing. 

Supreme  Court  practice.— Under  English  chancery  practice  re- 
hearing cannot  be  allowed  after  decree  is  enrolled  in  courts  of 
original  Jurisdiction,  but  as  this  is  appellate  tribunal  no  reargu- 
ment  will  be  heard  in  any  case  after  Judgment  is  entered  unless 
some  member  of  the  court  who  concurred  in  the  Judgment  after- 
wards doubts  the  correctness  of  his  opinion  and  desires  a  further 
argument  on  the  subject,  when  the  court  will  order  the  reargument 
without  waiting  for  application  of  counsel.  This  rule  applies  to 
cases  where  the  court  is  equally  divided,  pp.  26,  27,  28. 

The  citations  collect  the  following  cases  on  this  point:    Trustees, 
etc.  T.  Bailey,  10  Fla.  252,  holding  legislature  without  power  to 
dh^ct  a  rehearing;  Public  Schools  v.  Walker,  9  Wall.  604,  19  L. 
<K0,  holding  if  a  Judge  does  not  move  for  reargument  such  appllca- 
tkm  wiU  be  denied;  Brooks  v.  Railroad  Co.,  102  U.  S.  108,  26  L.  92, 
holding  petition  for  rehearing  cannot  be  filed  after  term  when  Judg- 
ment was  rendered;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  799, 
holding  after  term  errors  in  Judgment  can  only  be  corrected  by 
appellate  court;  Giant  Powder  Co.  v.  California,  etc.,  Co.,  6  Sawy. 
529,  5  Fed.   199,   holding  petition   for  rehearing  after   Judgment 
entered  can  only  be  presented  on  notice;  Petty  v.  Merrill,  12  Blatchf. 
18i  F.  G.  11,051,  collecting  cases  and  denying  motion  for  rehearing 
after  Supreme  Court  dismissed  appeal;  Glenn  v.  Noonan,  43  Fed. 
^  and  Glenn  v.  Dlmmock,  43  Fed.  551,  both  holding  in   non- 
tppealaUe  case  rehearing  cannot  be  granted  after  lapse  of  term; 
Cifegory  v.  Pike,  67  Fed.  852,  21  U.  S.  App.  658^  holding  on  rehear- 
InSB  hi  Circuit  Court  of  Appeals  no  new  matter  can  be  presented; 
Boberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  657,  holding  rehearing 
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cannot  be  granted  after  final  judgment  and  term  adjournment; 
Kent  V.  Waters,  18  Md.  73,  adopting  the  rule  of  Supreme  Court, 
and  ease  affirmed  In  Johns  v.  Johns,  20  Md  59,  60,  and  Roman 
V.  Mali,  42  Md.  658;  Winchester  v.  Winchester,  121  Mass.  130, 
holding  rehearing  would  onJy  be  granted '  except  upon  order  of  the 
court;  Ryerson  y.  Eldred,  18  Mich.  492,  declaring  novel  the  propo- 
sition to  review  case  after  remittitur;  Woodbury  v.  Dorman,  15 
Minn.  342,  refusing  rehearing  and  pointing  out  its  evil  when  ad- 
dressed to  a  changed  court;  approved  in  Steines  v.  Franklin  County, 
14  Wall.  22,  20  L.  818,  dismissing  writ  of  error  to  Supreme  Court 
of  Missouri  for  refusing  rehearing;  In  re  Jessup,  81  Cal.  481,  22 
Pac.  1035,  dissenting  opinion,  majority  affirming  power  to  grant 
rehearings  by  order  entered  on  its  minutes;  King  v.  Ruckman,  22 
N.  J.  Eq.  554,  holding  cause  will  not  be  reheard  after  remittitur; 
Longworth  v.  Sturges,  2  Ohio  St  106,  holding  rehearings  will  not 
be  allowed  in  Supreme  Court  of  Ohio;  Hodges  v.  Screw,  3  R.  I. 
13,  and  Randall  v.  Peckham,  11  R.  I.  608,  both  holding  petition  for 
rehearing  In  equity  analogous  to  application  for  new  trial  at  law. 

On  api>ealy  whether  in  law  or  equity,  a  divided  court  affirms 
the  judgment  below.  The  motion  is  to  reverse;  if  that  fails  the 
judgment  necessarily  stands  and  must  be  affirmed,  p.  28. 

Cited  and  followed  in  Durant  v.  The  Essex  Co.,  7  Wail.  112, 
19  L.  157,  collecting  cases  and  holding  an  affirmance  by  a  divided 
court  as  binding  as  if  all  the  judges  concurred. 

14  How.  2ft-38,  14  L.  312,  HA6AN  v.  WALKER. 

Equity  has  original  Jurisdiction  of  creditor's  bill  against  admin- 
istrator of  deceased  debtor  and  his  grantee  under  a  fraudulent  deed, 
and  for  the  exercise  of  such  jurisdiction  the  creditor  need  not  be 
in  a  condition  to  levy  execution  if  conveyance  be  set  aside,  pp. 
33,  34. 

Cited  and  followed  in  Green  v.  Creightou,  23  How.  106,  16  L. 
423,  holding  United  States  equity  courts  have  jurisdiction  over 
executors  in  favor  of  creditors  and  legatees;  Borer  v.  Chapman, 
119  U.  S.  600,  30  L.  537,  7  S.  Ct  348,  sustaining  proceedings  to 
charge  estate  distributed  by  Probate  Court  in  California;  Pratt  v. 
Curtis,  2  Low.  89,  6  Bk.  Reg.  141,  F.  C.  11,375,  entertaining  bill 
by  assignee  in  bankruptcy  to  set  aside  deed  on  ground  of  fraud; 
Pullman  v.  Stebbins,  51  Fed.  12,  holding  creditor's  bill  may  be 
maintained  to  reach  assets  of  dissolved  corporation;  Postlewait  v. 
Howes,  3  Iowa,  383,  allowing  bill  by  creditor  to  reach  property 
purchased  with  money  of  deceased  debtor;  Ticonic  Bank  v.  Harvey » 
16  Iowa,  147,  allowing  creditors  to  maintain  bill  to  follow  prop- 
erty standing  in  wife's  name;  McCartney  v.  Bostwlck,  82  N.  Y.  60, 
entertaining  bill  to  enforce  trust  against  lands  conveyed  by  debtor 
to  wife;  Shell  v.  Boyd,  82  S.  a  363,  11  S.  E.  206,  entertaining  bill 
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by  administrator  de  bonis  non  to  set  aside  conveyance,  though 
judgment  ineffective.  Approved  in  National,  etc.,  Bank  v.  Wetmore, 
124  N.  Y.  251,  26  N.  E.  650,  entertaining  bill  to  set  aside  fraudu- 
lent conveyance  without  the  performance  of  legal  requisites;  Cole 
V.  Terrell,  71  Tex.  553,  564,  9  S.  W.  670,  setting  aside  conveyance 
made  by  continuing  trespasser  in  favor  of  owner  of  land.  See 
notes  discussing  this  subject  in  66  Am.  St  Rep.  287,  and  90  Am. 
Dec.  289,  290,  292. 

Distinguished  in  Stewart  v.  National,  etc.,  Bank,  2  Abb.  (U.  S.) 
432,  F.  O.  13,435,  holding  creditor  not  entitled  to  equitable  reUef ; 
Walker  v.  Brown,  68  Fed.  209,  27  U.  S.  App.  291,  dismissing  bill 
where  the  demand  against  administrator  was  purely  a  legal  one. 

Parties.— While  a  creditor  can  always  maintain  a  bill  against 
an  administrator  for  the  discovery  of  assets  and  the  payment  of 
his  debt,  a  third  party  can  be  Joined  as  administrator  only  when 
there  is  some  sufficient  reason  therefor,  pp.  34,  35. 

Cited  and  followed  in  Becker  v.  Anderson,  6  Neb.  504,  upholding 
action  of  creditors  of  insolvent  estate  against  executor,  a  fraudu- 
lent mortgagee;  Bate  v.  Graham,  11  N.  Y.  241,  allowing  Joinder 
where  administrator  concurs  with  vendee  in  maintaining  the  fraud. 
Approved  in  Beatty  v.  Hinckley,  17  Blatchf .  399,  1  Fed.  386,  hold- 
ing bill  alleging  executrix  had  assets  of  estate,  also  property 
fraudulently  conveyed,  not  multifarious;  Bern  v.  Shoemaker,  10  S. 
Dak.  457,  74  N.  W.  240,  allowing  heir  to  sue  for  recovery  of  lands 
where  administrator  refuses. 

Distinguished  in  Daniels  v.  Smith,  58  Iowa,  678,  12  N.  W.  600, 
refusing  permission  to  sue  administrator  after  settlement;  Smith 
V.  Everett,  50  Miss.  580,  holding  sureties  on  administrator's  bond 
not  properly  Joined  in  equitable  proceedings  against  administrator; 
Beatty  v.  Downing,  96  Va.  454,  31  S.  B.  613,  holding  sole  legatee 
caimot  Join  as  defendants  administrator  and  alleged  debtor  of  es- 
tate. 

Equity  pleading.— In  an  action  brought  against  administrator 
and  third  person,  the  failure  to  allege  that  the  administrator  had 
been  requested  to  sue  and  had  refused  will  be  excused,  where  the 
facts  show  that  such  request  would  have  been  useless,  p.  35. 

Cited  and  followed  in  PuUman  v.  Stebbins,  51  Fed.  13,  excusing 
demand  where  trustee  interested  in  maintaining  fraud. 

Cirenit  Court— Under  act  of  Congress  of  1839,  the  Jurisdiction 
of  the  Circuit  Court  is  not  defeated  because  a  person  named  as 
defendant  is  not  an  inhabitant  of,  nor  found  within  the  district 
where  the  suit  is  brought,  but  such  absent  parties  are  unaffected 
by  the  decree  which  binds  only  those  properly  in  court,  p.  36. 

Cited  and  approved  in  dissenting  opinion,  Barney  v.  Baltimore, 
6  Wall.  289,  18  L.  828,  majority  dismissing  bill  where  all  co-tenants 


14  How.  2^38  Notes  on  U.  S.  Reports.  220 

not  subject  to  Jurisdiction  of  court;  Smith  v.  Ford»  48  Wis.  145, 
2  N.  W.  161,  collecting  cases  and  holding  non-Joinder  of  trustee 
not  preventing  a  decree  against  cestui  que  trust  and  grantor. 

Circuit  Court  — PartieB.— Where  a  decree  involves  the  rights  of 
an  absent  person,  the  court  will  not,  in  the  absence  of  such  party, 
make  a  decree  as  to  the  parties  before  it  If  complete  Justice  cannot 
be  done  without  affecting  the  rights  of  such  absent  party,  p.  36. 

Cited  and  followed  in  Shields  v.  Barrow,  17  How.  141,  15  L.  161, 
refusing  to  set  aside  compromise  when  only  two  of  six  indorsers 
are  before  the  court;  Greene  v.  Slsson,  2  Ourt  177,  F.  C.  5,768, 
holding  all  cestuis  que  trust  must  be  made  parties  in  an  accounting 
for  trust  fund;  Florence,  etc.,  Co.  v.  Singer,  etc.,  Co.,  8  Blatchf.  129, 
F.  C.  4,884,  refusing  to  entertain  bill  for  accounting  where  all 
licensors  were  not  made  parties;  Collins  Mfg.  Co.  v.  Fer- 
guson, 54  Fed.  72%  sustaining  demurrer  to  bill  where  necessary 
parties  of  different  Jurisdictions  were  Joined  but  not  served.  Ap- 
proved in  dissenting  opinion,  Florida  v.  Georgia,  17  How.  608,  16  L. 
"200,  majority  allowing  United  States  to  be  heard  in  matter  affect- 
ing boundaries  of  two  States;  Ober  v.  Gallagher,  93  U.  S.  204,  23 
L.  831,  Jurisdiction  over  defendant  citizen  of  Tennessee  vested  in 
Circuit  Court  of  Arkansas  upon  service  there;  Kellum  v.  Emerson, 
2  Curt  84,  F.  C.  7,669,  holding  an  accounting  will  not  be  rendered 
in  absence  of  one  of  four  owners;  Stafford  v.  Twitchell,  33  La. 
Ann.  524,  holding  United  States  Circuit  Coiurt  without  Jurisdiction 
when  some  of  defendants  are  residents  of  same  State  as  plaintiff; 
in  argument  of  counsel  in  Lee  v.  Kaufman,  3  Hughes,  77,  F.  C. 
8,191,  to  proposition  that  court  had  no  Jurisdiction  to  proceed  where 
title  of  United  States  would  be  affected. 

Parties.—  A  prior  Incumbrancer  is  a  proper  and  necessary  party 
to  a  bill  seeking  to  sell  land  free  from  such  Incumbrance,  p.  37. 

Cited  and  followed  in  Sutherland  v.  Lake  Superior,  etc..  Go., 
9  Bk.  Reg.  303,  23  Fed.  Cas.  461,  holding  prior  incumbrancers 
necessary  parties  where  there  are  substantial  doubts  as  to  amounts 
due  them;  ConoUy  v.  Wells,  33  Fed.  208,  sustaining  demurrer  to 
bill  where  co-executor  could  not  be  made  party;  McClure  v.  Adams, 
76  Fed.  901,  holding  purchaser  under  foreclosure  sale  took  clear 
title  as  against  prior  mortgagee;  Masters  v.  Templeton,  92  Ind. 
452,  holding  prior  incumbrancer  bound  by  decree  foreclosing  subse- 
quent mortgage;  Randall  v.  Lower,  98  Ind.  262,  holding  purchaser 
bound  by  decree  in  foreclosure  suit  Approved  In  Hefner  v.  N.  W. 
L.  Ins.  Co.,  123  U.  S.  754,  31  L.  312,  8  S.  Ct  340,  holding  decree 
in  foreclosure  suit  adjudging  tax  title  invalid,  conclusive. 

Circuit  Court  —  Parties.— The  court  may  order  incumbered  land 
sold,  subject  to  such  incumbrance.  Where  prior  incumbrancer  is 
not  subject  to  Jurisdiction  of  court  or  cannot  be  Joined  without 
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defeating  Its  jurisdiction,  such  incnmbrancer,  the  validity  of  the 
incumbrance  l)eing  admitted,  may  be  dispensed  with  as  a  party, 
pp.  37,  38. 

Cited  and  followed  in  Jerome  v.  McCarter,  ©4  V.  S.  736»  24  U 
137,  holding  in  suit  by  junior  mortgagee  to  foreclose  mortgage, 
prior  mortgagees  not  necessary  parties;  Shepherd  v.  Pepper,  133 
U.  S.  651,  33  L.  7ie,  10  S.  Ct  446,  oraering  sale  of  entire  incumbered 
property  on  application  of  Junior  mortgagee;  Martin  v.  Foot,  54 
U.  B,  App.  325,  83  Fed.  23,  holding  unnecessary  to  Join  co-legatees 
in  action  to  establish  right  to  share  of  estate;  Kelly  y.  Alabama, 
etc.,  R.  R.,  58  Ala.  490,  dispensing  with  State  as  a  party  in  fore- 
closure proceedings.  Approved  in  Hefner  v.  N.  W.  L.  Ins.  Co.,  123 
U.  8.  754,  31  L.  312,  8  S.  Ct.  340,  holding  decree  in  foreclosure 
suit  adjudging  tax  title  subsequent  to  mortgage  invalid,  conclu- 
sive; Carey  v.  Houston,  etc.,  R.  R.,  161  U.  S.  132,  40  L.  644,  16  S. 
Ct  543,  holding  in  »uit  to  foreclose  general  mortgage  prior  incum- 
brancers not  necessary  parties;  Sutherland  v.  Lake  Superior,  etc., 
Co.,  9  Bk.  Reg.  303,  309,  23  Fed.  Cas.  461,  463,  holding  prior  in- 
cumbrancers necessary  parties  where  substantial  doubts  as  to 
amounts  due;  Converse  v.  Michigan  Dairy  Co.,  45  Fed.  19,  holding 
mortgagee  can  make  Judgment  creditors  claiming  prior  liens  par- 
ties to  foreclosure  suit;  McClure  v.  Adams,  76  Fed.  901,  holding 
purchaser  under  foreclosure  sale  took  clear  title  as  against  prior 
mortgagee;  Oilmen,  etc.,  Co.  v.  New  Orleans,  etc.,  R.  R.,  72  Ala. 
586,  holding  in  action  u];>on  bonds  indorsed  by  State,  State  may  be 
dispensed  with  as  a  party.  See  valuable  notes  on  this  subject,  80 
Am.  Dec  714,  7ia 

14  How.  38^52,  14  L.  316,  KBNNBTT  v.  CHAMBERS. 

State.— The  recognition  of  a  State  as  independent  belongs  ex- 
clusively to  the  political  department  of  government  Until  such 
recognition  the  judicial  tribunals  are  bound  to  consider  the  old 
order  of  things  aa  continued,  pp.  50,  51. 

Cited  and  followed  in  Phillips  v.  Payne,  92  U.  S.  132,  23  L.  649, 
holding  citizen  estopped  from  questioning  validity  of  retrocession  of 
territory  to  Virginia;  The  Hornet,  2  Abb.  (U.  S.)  40,  F.  C.  6,705, 
refusing  to  admit  representatives  of  Republic  of  Cuba  to  standing 
as  parties  in  Judicial  proceedings;  United  States  v.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas.  289,  and  United  States  v.  One 
Hundred  Barrels  Cement,  27  Fed.  Cas.  293,  holding  state  of  hostility 
still  continued  in  absence  of  decision  of  political  department  to  con- 
trary; United  States  v.  Fifteen  Hundred  Bales  Cotton,  27  Fed.  Cas. 
328,  holding  proclamation  of  president  necessary  to  re-establish 
commercial  intercourse  between  Louisiana  and  Tennessee;  Ambrose 
lig^t  25  Fed.  418,  refusing  to  recognize  commission  by  insurgents 
to  carry  on  maritime  war;  James  G.  Swan,  50  Fed.  Ill,  forfeiting 
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a  vessel  found  sealing  within  limits  fixed  by  Congress;  The  Itala, 
66  Fed.  510,  15  U.  8.  App.  1,  holding  Congressional  Party  of  Chill 
not  entitled  to  rights  of  belligerents;  Baxter  ▼.  Brooks,  29  Ark.  190, 
holding  decision  of  general  assembly  as  to  which  one  of  two  per- 
sons Is  governor,  final;  Perkins  v.  Roger,  35  Ind.  156,  9  Am.  Rep. 
664,  collecting  cases  and  holding  statute  of  limitations  still  sus- 
pended though  hostilities  had  ceased;  Simpson  y.  LoTing,  8  Bush, 
460,  96  Am.  Dec.  253,  holding  officer  under  unrecognized  provisional 
government  without  power  to  take  acknowledgments;  Thornburg 
V.  Harris,  3  Cold.  169,  holding  Tennessee  not  vested  with  rights 
of  sovereignty  authorizing  It  to  issue  currency.  Approved  In  United 
States  V.  Trumbull,  48  Fed.  104,  the  court  being  of  opinion  that 
Congressional  Party  of  Chill  not  a  "  People; "  dissenting  opinion  In 
Scheible  v.  Bacho,  41  Ala.  460',  majority  holding  upon  principles  of 
International  law,  governments  of  Confederate  States  were  govern- 
ments de  facto;  Jewell  v.  Gilbert,  64  N.  H.  16,  10  Am.  St  Rtep.  360, 
5  Atl.  82,  holding  deputy  appointed  by  sheriff  an  officer  de  facto^ 
although  not  appointed  under  seal;  Wright  v.  Overall,  2  Cold.  341, 
refusing  assent  to  the  proposition  that  the  Confederate  States  con- 
stltated  an  independent  government 

Judicial  notice.—  In  order  to  ascertain  whether  the  government 
has  acknowledged  the  Independence  of  a  State,  the  judicial  tribu- 
nals will  notice  public  documents  bearing  on  the  matter,  pp.  47,  48. 

Crted  and  followed  in  Jones  v.  United  States,  137  U.  Sw  214,  215^ 
34  L.  696,  11  S.  Ct  84,  reviewing  cases  and  holding  the  Island  of 
Navassa  appertaining  to  United  States. 

State.^The  decision  as  to  whether  a  State  Is  Independent  de- 
pends upon  the  fact  whether  such  State  had  a  dvU  government 
In  successful  operation  capable  of  performing  all  the  duties  of  an 
Independent  power,  p.  48. 

Contract  being  absolutely  void  at  the  time  It  was  made  can  de- 
rive no  force  or  validity  from  events  which  afterwards  occur,  p.  51. 

Cited  and  followed  in  Hennen  v.  Oilman,  20  La.  Ann.  242,  96 
Am.  Dec.  398,  holding  a  contract  void  entered  Into  between  resi- 
dents of  North  and  South  during  hostilities;  Overby  v.  Overby,  21 
La.  Ann.  494,  holding  contract  of  agency  entered  Into  between  a 
citizen  of  United  States  and  an  insurgent  void. 

Contract,  the  consideration  of  which  is  used  for  purposes  In 
contravention  of  the  neutral  obligations  of  the  United  States,  is 
not  void,  unless  such  purposes  form  part  of  the  agreement,  p.  52. 

Cited  in  Oreen  v.  Collins,  3  Cliff.  500,  F.  C.  5,755,  holding  contract 
for  sale  of  liquors  valid  In  Rhode  Island  enforceable  In  courts  of 
Massachusetts;  HiU  v.  Spear,  50  N.  H.  278,  9  Am.  Rep.  229,  holding 
sale  of  liquors  In  New  York  valid,  though  such  liquors  were  sold 
In  New  Hampshire  contrary  to  Its  laws. 
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Vnlawfnl  contracts.— United  States  courts  will  not  enforce  a 
contract  made  in  violation  of  the  laws  of  the  United  States  or  In 
contravention  of  its  policy  or  in  conflict  with  subsisting  treaties 
with  foreign  nations,  p.  52. 

Cited  and  followed  In  Orandolf o  v.  Hartman,  40  Fed.  182,  16  L.  B. 
A.  278,  and  note,  refusing  to  enforce  stipulation  not  to  convey 
land  to  a  Chinaman;  Pettit  v.  Pettlt,  32  Ala.  308,  holding  a  contract 
void  for  the  sale  of  a  reservation  under  the  Treaty  of  1832;  Patton 
V.  GUmer,  42  Ala.  556,  94  Am.  Dec.  668,  holding  void,  contract 
entered  into  for  the  purpose  of  securing  aid  against  general  gov- 
ernment; Lawson  v.  Miller,  44  Ala.  626,  4  Am.  Rep.  150,  holding 
promissory  note  payable  in  Alabama  for  a  loan  of  Confederate 
notes  Illegal  and  void;  IngersoU  v.  Campbell,  46  Ala.  286,  holding  a 
contract  to  run  a  blockade  void;  Uhllg  v.  Garrison,  2  Dak.  Ter.  07, 
98,  2  N.  W.  256,  257,  holding  void  a  contract  for  the  lease  of  land 
exclusively  reserved  for  the  use  of  Indians;  Clements  v.  Graham, 
24  La.  Ann.  446,  holding  suit  not  maintainable  to  recover  for  sup- 
plies furnished  Confederate  army;  Drexler  v.  Tyrrell,  15  Nev.  132, 
holding  illegal,  mortgage  executed  for  the  purpose  of  placing  prop- 
erty beyond  operation  of  revenue  laws;  Pickens  v.  Eskrldge,  42 
Hiss.  120,  holding  promissory  note  void,  given  in  consideration  that 
payee  would  serve  as  substitute  in  Confederate  army;  Wood  v. 
Stone,  2  Cold.  873,  88  Am.  Dec.  603,  holding  contract  for  purchase 
of  a  gun  to  be  used  in  rebel  army  void;  Hamilton  v.  Nowlln,.5 
Cold.  85,  refusing  to  allow  suit  on  note  given  for  purchase  of  horse 
for  Confederate  service.  Approved  In  Fox  v.  Gardner,  21  Wall.  480, 
22  L.  687,  holding  acceptors  not  liable  on  draft  drawn  In  favor  of 
creditors  of  insolvent  debtor;  dissenting  opinion  in  Scheible  v. 
Bacho,  41  Ala.  453,  456,  collecting  cases,  majority  holding  that 
executory  contract  based  on  loan  of  Confederate  treasury  notes  en- 
forceable; dissenting  opinion  in  McEl value  v.  Mudd,  44  Ala.  67,  73, 
majority  holding  promissory  note  given  to  secure  purchase  price 
of  slaves  valid;  Hill  v.  Erwin,  44  Ala.  668,  holding  the  word  "  dol- 
lars **  in  promissory  note  did  not  make  note  payable  in  Confederate 
money;  Lyon  v.  Kent,  45  Ala.  662,  holding  void,  contract  between 
dtixen  of  Insurgent  State  and  one  of  loyal  State;  dissenting  opinion 
in  Bandldge  v.  Sanderson,  21  La.  Ann.  766,  majority  holding  holder 
of  promissory  note  can  recover  for  part  of  obligation  not  Illegal; 
Cutler  V.  Thomas,  25  Yt  77,  holding  liability  of  members  of  an 
unincorporated  joint-stock  company  governed  by  law  of  Canada. 
See  valuable  note  discussing  this  subject  in  96  Am.  Dec.  627. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  566,  07  Am.  Dec. 
129,  holding  lessor  can  maintain  action  on  lease  made  in  a  rebel 
State  during  civil  war;  Green  v.  Sizer,  40  Miss.  560,  holding  execu- 
tory contracts  based  on  consideration  of  Confederate  money  and 
Mississippi  treasury  notes  valid;  The  Spartan,  25  Fed.  52,  holding 
damages  might  be  recovered  for  breach  of  contract  to  run  blockade. 
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14  How.  52-69,  14  L.  322,  WISWALL  v.  SAMPSON. 

Custodla  legis.— Where  property  is  taken  into  possession  of  tbe 
court  through  its  receiver,  the  court  in  administering  upon  such 
fund  will  tal^e  care  not  to  destroy  prior  liens  or  incumbrances,  but 
will  adopt  proper  measures,  by  reference  to  master  or  otherwise, 
to  ascertain  and  bring  them  before  it,  pp.  01,  65,  66,  67. 

Cited  and  followed  in  De  Visser  v.  Blaclcstone,  6  Blatchf.  237, 
F.  0.  3,840,  ordering  certain  sum  to  be  set  aside  out  of  proceeds 
to  satisfy  defendants'  claims;  Senter  v.  Williams,  61  Ark.  194,  54 
Am.  St  Rep.  202,  32  S.  W.  491,  postponing  creditors  to  rights  of 
other  creditors  setting  aside  fraudulent  conveyance;  Jackson  v.  Hol- 
brook,  36  Minn.  499,  501,  1  Am.  St.  Rep.  687,  689,  32  N.  W.  854,  855, 
holding  purchaser  at  sale  upon  junior  Judgment  take^  subject  to 
lien  of  senior  Judgment.  Approved  in  Metropolitan,  etc.,  Co.  v. 
Pennsylvania,  etc.,  R.  R.,  25  Fed.  762,  holding  mortgage,  though 
unrecorded,  a  prior  lien  to  lien  of  Judgment;  Lamb  v.  Ewing,  54 
Fed.  273,  12  U.  S.  App.  11,  holding  ancillary  proceedings  supported 
by  Jurisdiction  of  original  action;  In  re  Hall,  etc.,  Co.,  73  Fed.  536, 
recognizing  lien  but  refusing  leave  to  sell  under  execution  of  State 
court;  Continental,  etc.,  Bank  v.  Heilman,  81  Fed.  42,  dismissing 
bill  where  creditor  of  deceased  person  neglects  for  three  years  to 
file  bill;  Gardner  v.  Caldwell,  16  Mont  226^  40  Pac.  592,  restraining 
the  levying  of  execution  upon  property  in  hands  of  receiver;  Wall- 
ing V.  Miller,  108  N.  Y.  177,  2  Am.  St  Rep.  402,  15  N.  E.  66,  holding 
lien  of  execution  not  destroyed  by  appointing  of  receiver;  Ex  parte 
Spragins,  44  S.  C.  77,  21  S.  E.  547,  holding  Judgment  creditors 
entitled  to  priority  in  distribution  of  proceeds  in  order  of  their 
liens;  Garden  City,  etc.,  Co.  v.  Geilfuss,  86  Wis.  622,  624,  57  N.  W. 
352,  353,  holding  appointment  of  receiver  did  not  invalidate  assign- 
ment for  benefit  of  creditors. 

Receiver.— Where  the  person  holding  legal  title  is  not  in  posses- 
sion the  court  will  appoint  a  receiver  at  the  instance  of  equitable 
claimant,  not  only  to  preserve  property  from  waste,  but  to  obtain 
fund  to  abide  result  of  litigation,  p.  64. 

A  court  will  appoint  a  receiver  even  against  one  holding  posses- 
Bion  under  a  legal  title  where  such  interest  has  been  wrongfully 
obtained,  pp.  64,  65. 

Cited  and  followed  in  Garden  City,  etc.,  Co.  v.  Geilfuss,  86  Wis. 
622,  57  N.  W.  352,  refusing  to  ai^>oint  receiver  where  corporation 
had  made  valid  assignment 

Distinguished  in  Ryder  v.  Bateman,  93  Fed.  30,  31,  refusing  re- 
ceiver where  defendants  hold  possession  claiming  absolute  owner- 
ship. 

A  xeceivar  is  appointed  to  retain  the  property  for  the  benefit  of 
the  one  ultimately  entitled.  When  such  person  is  ascertained  the 
receiver  becomes  his  receiver,  p.  65. 
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Cited  and  lapproved  in  Chicago,  etc.,  Bank  v.  Kansas,  etc.,  BanlE, 
136  U.  S.  236,  84  L.  346,  10  S.  Ct  1017,  holding  appointment  of  re- 
ceirer  did  not  affect  deed  of  trust  simultaneously  executed;  Central 
Trust  Co.  V.  Worcester,  etc.,  Co.,  86  Fed.  38,  refusing  to  direct  re- 
ceiver  to  turn  over  property  to  trustee  in  insolvency;  Central  Trust 
Co.  V.  Worcester,  83  Fed.  717,  holding  creditors  not  affected  by  re- 
ceivership on  application  of  mortgage;  White  v.  Kansas,  etc.,  R.  R., 
52  Iowa,  102,  2  N.  W.  1020,  holding  Judgment  against  receiver  not 
a  lien  upon  property  in  hands  of  purchasers;  Garden  City,  etc.,  Co. 
V.  Geilf  USB,  86  Wis.  622.  57  N.  W.  352,  holding  appointment  of  re- 
ceiver did  not  invalidate  assignment  for  benefit  of  creditors. 

The  possession  of  the  receiver  is  the  possession  of  the  court, 
p.  66. 

Cited  and  approved  in  Thompson  v.  Pheniz  Ins.  Co.,  136  U.  S. 
297,  34  li.  413,  10  S.  Ct  1023,  holding  under  fire  insurance  policy 
change  of  receiver  not  a  change  of  possession;  Porter  v.  Sabin,  149 
U.  S.  479,  37  L.  818,  13  S.  Ct.  1010,  holding  stockholders  cannot 
maintain  action  in  United  States  court  against  State  receiver; 
Kennedy  v.  Indianapolis,  etc.,  R.  R.,  2  Flipp.  707,  3  Fed.  99,  holding 
action  for  tort  must  be  brought  against  receiver  in  court  appointing 
him;  Dagger  v.  Collins,  etc.,  69  Ala.  330,  holding  execution  sale  of 
lands  in  possession  of  receiver  void;  Pacific  Railway  v.  Wade,  91 
Gal.  455^  25  Am.  St  Rep.  206,  27  Pac.  770,  13  L.  R.  A.  756,  holding 
question  of  receiver's  liability  one  for  the  court  appointing  him; 
Ohio,  etc.,  R.  R.  v.  Davis,  23  Ind.  560,  85  Am.  Dec.  483,  holding 
corporation  not  liable  for  the  act  of  any  servant  of  a  receiver; 
Smith  V.  Harris,  135  Ind.  630,  35  N.  E.  986,  holding  where  receiver 
dies  the  court  still  has  possession  of  assets;  Gardner  v.  Caldwell, 
16  Mont  226,  40  Pac.  592,  restraining  the  levying  of  execution  upon 
property  in  hands  of  receiver;  State  v.  Bank,  etc.,  1  S.  C.  70,  hold- 
ing State  claim  must  be  presented  to  Court  of  Chancery. 

Contempt— Any  interference  with  the  possession  of  a  receiver 
without  leaving  the  court  appointing  him  will  be  contempt  on  the 
pait  of  the  person  so  interfering,  p.  65. 

Cited  and  followed  in  In  re  Tyler,  149  U.  S.  181,  37  L.  695,  13  S. 
Ct.  789,  reviewing  cases  and  committing  sheriff  of  State  court  for 
seUlDj?  property  in  custody  of  Federal  court;  Phelps  v.  Sellick,  8 
Bk.  Reg.  394,  19  Fed.  Cas.  465,  collecting  cases  and  holding  mort- 
gagee in  contempt  for  proceeding  in  State  court  after  notice  of 
bankruptcy  proceedings.  Approved  in  Kennedy  v.  Indianapolis,  etc., 
R.  R.,  2  Flipp.  707,  3  Fed.  99,  holding  action  for  tort  against  re- 
ceiver must  be  brought  In  court  appointing  him;  Hale  v.  Duncan, 
11  Fed.  Cas.  186,  sustaining  demurrer  to  suit  against  receiver;  Mul- 
cahey  v.  Strauss.  151  111.  80,  81,  37  N.  E.  704,  holding  failure  to 
obtain  leave  does  not  affect  Jurisdiction  of  court  to  sell  property; 
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Gardner  t.  Caldwell,  16  Mont  226,  40  Pac.  592,  restraining  the  leyy- 
ing  of  execution  upon  property  in  hands  of  receiver;  Chautauqua, 
-etc.,  Bank  v.  RIsley,  19  N.  Y.  377,  75  Am.  Dec.  352,  holding  sale  of 
property  not  affected  by  selling  without  leave  of  court 

Denied  in  Petaluma  Bank  v.  Superior  Court  HI  Cal.  500,  501« 
44  Pac.  181,  holding  no  contempt  to  enforce  judgment  lien  after 
appointment  of  receiver  in  alimony  proceedings. 

Where  a  receiver  has  been  appointed,  parties  having  prior  in- 
terests and  desiring  to  enforce  them  must  apply  to  court  either  for 
liberty  to  bring  ejectment  or  to  be  examined  pro  interesse  suo. 
The  court  will  inquire  into  such  demands  and  have  the  property 
applied  accordingly,  p.  66. 

Cited,  approved  and  relied  upon  in  Savannah  v.  Jessup,  106  U.  S. 
565,  27  L.  276,  1  S.  Ct  513,  holding  municipal  corporation  entitled 
to  appeal  from  order  denying  its  claim  for  taxes;  In  re  Cook,  8  Biss. 
119,  F.  C.  8,151,  refusing  to  allow  costs  for  prosecuting  claims 
against  bankrupt  in  State  court;  Kennedy  v.  Indianapolis,  etc.,  R.  B., 
2  Flipp.  707,  8  Fed.  99,  holding  relief  for  tort  committed  by  re- 
ceiver's road  must  be  sought  in  court  appointing  him;  New  Tork, 
etc.,,  Co.  V.  Equitable  Mortgage  Co.,  71  Fed.  560,  holding  primary 
Jurisdiction  of  a  cause  not  prohibiting  the  proving  of  claim  before 
another  court;  Dugger  v.  Collins,  69  Ala.  330,  831,  holding  proper 
remedy  of  Judgment  creditor  was  to  apply  to  court  appointing  re- 
ceiver; Porter  v.  Kingman,  126  Mass.  142,  holding  proceeding 
against  receiver  to  cancel  mortgage  must  be  by  petition  in  same 
cause;  Jackson  v.  Holbrook,  36  Minn.  508,  1  Am.  St  Rep.  691,  32 
N.  W.  854,  holding  evidence  offered  to  establish  priority  of  lien 
Improperly  rejected;  Pelletier  v.  Lumber  Co.,  123  N.  C.  600,  68  Am. 
St  Rep.  839,  31  S.  E.  856,  holding  unqualified  refusal  of  court  to 
continue  injunction  implies  leave  to  enforce  claim;  Walling  v. 
Miller,  108  N.  Y.  178,  2  Am.  St  Rep.  403,  15  N.  E.  67,  holding  Uen 
of  execution  not  destroyed  by  appointment  of  receiver;  Clinkscales 
T.  Pendleton  Manufacturiug  Co.,  9  S.  C.  823,  holding  Judgment  ob- 
tained after  appointment  of  receiver  not  entitled  to  priority;  Ellis 
V.  Water  Co.,  86  Tex.  115,  23  S.  W.  862,  holding  void  sale  of  prop- 
erty in  hands  of  receiver;  Llttlejohn  v.  Turner,  78  Wis.  124,  40  N. 
W.  626,  holding  sale  of  property  cannot  be  collaterally  attacked 
by  one  having  notice  of  sale. 

Purchasers  pendente  lite.— The  title  to  real  estate  taken  Into 
possession  of  the  court  pending  litigation  is  bound  from  the  filing 
of  the  bin.  A  purchaser  pendente  lite  even  for  valuable  considera- 
tion comes  in  at  his  peril,  p.  66. 

Cited  and  approved  in  Secombe  v.  Steele,  20  How.  107,  15  L.  838, 
holding  person  who,  pendente  lite,  takes  assignment  of  interest  in 
«uit  not  a  necessary  party;  Wllmer  v.  Atlantic,  etc,  R,  R.,  2  Woods, 
421,  F.  C.  17,775,  collecting  cases  and  holding  Jurisdiction  attached 
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to  property  from  time  of  senrice  of  restraining  order;  Scott  r.  Craw- 
ford, 41  S.  W.  (Tex.  Gly.  App.)  609,  holding  sale  of  property  in 
custody  of  receiver  under  power  In  trust  deed  void. 

Distinguished  in  Bank  of  Woodland  v.  Heron,  120  Cal.  619,  52 
Pac.  1008,  holding  order  made  in  foreclosure  suit  created  no  lien 
until  actual  taking  possession  by  receiver;  Ex  parte  Spragins,  44 
S.  O.  77,  21  S.  E.  547,  holding  not  applicable  to  liens  legally  ac- 
quired before  possession  taken  by  court. 

Courts  —  Iden.— One  holding  a  prior  legal  lien  upon  property  in 
the  custody  of  the  court  must  have  an  opportunity  and  notice  to 
come  in  and  claim  his  prior  right  before  such  right  can  be  affected, 
p.  67. 

Cited  and  followed  in  Williams  v.  Oibbes,  17  How.  255,  15  L.  141, 
holding  one  not  concluded  by  decree  of  distribution  from  asserting 
his  right  Approved  In  Johnson  v.  Culbertson,  79  Fed.  5,  allowing 
creditor  of  deceased  debtor  to  pursue  distributees  in  equity;  Mars- 
ton  V.  Stickney,  55  N.  H.  385,  holding  upon  failure  of  assignee  to 
ascertain  lien,  creditor  may  proceed  in  State  court;  State  v.  Superior 
Court,  8  Wash.  213,  35  Pac.  1088,  25  L.  R.  A.  355,  prohibiting  re- 
ceiver from  Interfering  with  right  of  sheriff  to  proceed  against 
property  in  controversy. 

Judicial  aale.^  A  court  of  equity  may  order  the  sale  of  property 
in  its  custody,  subject  to  the  rights  of  a  judgment  creditor  holding 
a  prior  Hen,  p.  67. 

Approved  in  Markson  v.  Haney,  47  Ind.  35,  holding  error  not  to 
stay  suit  pending  bankruptcy  proceedings;  Clifton  v.  Foster,  103 
Mass.  236,  4  Am.  Rep.  542,  ordering  petition  to  enforce  mechanic's 
lien  to  stand  over  until  termination  of  bankruptcy  proceedings; 
Marston  v.  Stickney,  55  N.  H.  385,  collecting  cases  and  holding, 
where  assignee  in  bankruptcy  refuses  to  satisfy  lien,  creditor  may 
•proceed  in  State  court 

Execution  —  Courts.— Where  the  property  in  the  possession  of 
the  court  is  ample,  and  the  litigation  concerning  it  protracted,  the 
court  may  permit  an  execution  upon  a  judgment  of  another  court  to 
issue  and  compel  the  prosecuting  creditor  to  pay  It  off,  p.  67. 

Cited  and  followed  In  Cass  v.  Sutherland,  98  Wis.  553,  74  N.  W. 
337,  refusing  to  disturb  order  of  court  directing  sheriff  to  sell  prop- 
erty in  custody  of  receiver.    Approved  in  In  re  Hail  &  Stilson  Co., 
«  73  Fed.  535,  536,  holding  circumstances  not  justifying  permission  to 
sell  under  execution  of  State  court 

Courts  —  Execution  —  Receiver.— Where  property  Is  in  the  cus- 
tody of  the  court  through  its  receiver  as  a  fund  abiding  the  result 
of  a  suit  pending,  all  proceedings  affecting  such  fund  should  be 
under  the  control  of  the  court  having  its  custody.  Hence  a  sale  of 
such  property  under  execution  or  otherwise,  without  leave  of  such 
court  Is  Illegal  and  void,  pp.  67,  68. 
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This  holding  has  been  followed  by  many  subseqnent  cases  in  the 
Federal  courts:  Pealc  ▼.  Phippe,  14  How.  375,  14  L.  462,  holding 
United  States  Circuit  Court  without  jurisdiction  over  receiver 
appointed   by    State   court;    Pulliani    v.    Osborne,    17   How.    475, 

15  L.  155,  holding  property  seized  by  sheriff  not  liable  to  be  talcen 
under  process  of  Federal  court;  Taylor  v.  Carryl,  20  How.  596,  15 
li.  1039,  holding  sale  of  vessel  by  United  States  marshal  inoperative 
as  against  sale  under  State  process;  Barton  v.  Barbour,  104  U.  S. 
129,  26  L.  675,  holding  receiver  cannot  be  sued  for  negligence  in 
conducting  railroad;  Heidrltter  v.  Elizabeth,  etc.,  Co.,  112  U.  S.  303, 
304,  28  L.  732,  733,  5  S.  Ct  139,  collecting  cases  and  holding  sale 
of  property  In  custody  of  United  States  marshal  under  State  pro- 
cess void;  In  re  Tyler,  149  U.  S.  181,  37  L.  695.  13  S.  Ct  789, 
reviewing  cases  and  committing  sheriff  of  State  court  for  seizing 
property  in  custody  of  Federal  court;  Porter  v.  Sabin,  149  U.  S.  480, 
37  L.  818,  13  S.  Ct.  1011,  holding  stockholders  cannot  maintain 
action  in  United  States  courts  against  receiver  appointed  by  State 
court;  Fox  v.  Hempfleld  R.  Co.,  2  Abb.  (U.  S.)  155,  F.  C.  5,011, 
setting  aside  levy  and  execution  made  upon  corporate  property  in 
custody  of  State  officers;  In  re  Vogel,  7  Blatchf.  20,  F.  C.  16,982, 
and,  same  bankruptcy  matter,  2  Bk.  Reg.  139,  28  Fed.  Cas.  1243, 
both  ordering  claimants  to  redeliver  seized  property  to  assignees 
in  bankruptcy;  In  re  Cook,  3  Biss.  119,  F.  C.  3,151,  refusing  to 
allow  costs  for  prosecuting  claims  in  State  court  against  bankrupt; 
Perego  v.  Bonesteel,  5  Biss.  69,  F.  C.  10,976,  holding  appointment  of 
receiver  prevents  second  creditor  from  obtaining  rights  under  at- 
tachment; In  re  Clark,  4  Ben.  98,  3  Bk.  Reg.  (131),  528,  F.  C.  2,798, 
denying  petition  of  assignee  to  have  property  in  custody  of  State 
court  delivered  to  him;  Thompson  v.  Scott,  4  Dill.  509,  512,  F.  C. 
13,975,  holding  one  guilty  of  contempt  for  bringing  action  against 
receiver;  Kennedy  v.  Indianapolis,  etc.,  R.  R,,  2  Flipp.  707,  3  Fed. 
99,  holding  action  against  receiver  for  tort  not  maintainable  in 
State  court;  Hickox  v.  HoUaday,  12  Sawy.  214,  216,  29  Fed.  233, 
234,  refusing  to  direct  sale  of  property  In  possession  of  receiver; 
In  re  Askew,  3  Bk.  Reg.  579,  2  Fed.  Cas.  31,  holding  setting  apart 
homestead  by  State  court  subsequent  to  bankruptcy  proceedings, 
void;  Blake  v.  Alabama,  etc.,  R.  R.,  6  Bk.  Reg.  332,  3  Fed.  Cas.  587, 
refusing  to  appoint  receiver  to  take  possession  of  property  in  cus- 
tody of  State  court;  Davis  v.  Anderson.  6  Bk.  Reg.  159,  7  Fed.  Cas. 
109,  holding  sale  of  debtor's  land  after  the  filing  of  petition  in 
bankruptcy  will  not  pass  title;  Phelps  v.  Sellick,  8  Bk.  Reg.  394.  19 
Fed.  Cas.  465,  collecting  cases  and  setting  aside  sale  under  fore- 
closure proceedings;  Sutherland  v.  Lake  Superior,  etc.,  Co..  9  Bk. 
Reg.  307,  23  Fed.  Cas.  463,  refusing  to  allow  the  enforcement  of 
rights  in  an  original  proceeding;  In  re  Cunningham,  19  Bk.  Reg. 
276,  6  Fed.  Cas.  959,  holding  funds  held  by  assignee  in  bankruptcy 
beyond  reach  of  garnishment  proceedings;  Hale  v.  Duncan,  11  Fed. 
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Gas.  186,  BUfitalning  demurrer  to  suit  against  receiver;  Attleboroagh, 
etc..  Bank  v.  Northwestern,  etc.,  Ck>.,  28  Fed.  114,  refusing  to  in- 
terfere on  ground  that  possession  of  court  was  obtained  by  fraud; 
Milllken  y.  Barrow,  55  Fed.  149,  restraining  United  States  mar- 
shal from  seizing  property  in  possession  of  State  court;  Bx  parte 
Chamberlain,  55  Fed.  708,  enjoining  sheriff  from  distraining  prop- 
erty for  payment  of  taxes;  Cohen  y.  Solomon,  66  Fed.  413,  setting 
aside  proceeding  in  State  court  after  Federal  court  had  Jurisdic- 
tion; Adams  y.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  8.  App. 
204,  holding  Federal  court  may  In  comity  surrender  property  to 
State  court;  Hatch  y.  Bancroft,  etc.,  Co.,  67  Fed.  808^  holding  Fed- 
eral court  will  refuse  to  consider  matters  pending  In  State  court; 
Compton  y.  Jessup,  68  Fed.  279,  31  U.  S.  App.  486,  holding  prior 
mortgage  may  be  closed  by  court  haying  possession  of  property; 
Malcomson  y.  Wappoo  Mills,  85  Fed.  910,  holding  distress  warrant  a 
nullity  when  property  In  hands  of  receiver;  Virginia,  etc.,  Co.  v. 
Bristol,  etc.,  Co.,  88  Fed.  139,  holding  sale  of  property  In  custody 
of  receiver  for  taxes  passes  no  title. 

State  court  citing  cases  have  also  followed  and  extensively  relied 
upon  the  syllabus  doctrine:  Dugger  v.  Collins,  69  Ala.  330,  331, 
holding  no  title  passed  by  sheriff's  sale  of  property  in  possession 
of  receiver;  Stanton  v.  Heard,  100  Ala.  619,  holding  void  levy  by 
attaching  creditor  on  property  in  possession  of  chancery  court; 
Barton  v.  Barbour,  3  McArthur,  219,  36  Am.  Rep.  105,  sustaining 
demurrer  to  suit  against  receiver  for  damages;  Fort  Wayne,  etc., 
R.  R.  y.  Mellett,  92  Ind.  538^  holding  no  action  can  be  brought  to 
recover  possession  of  land  in  custody  of  Federal  court;  Hazelrigg 
V.  Bronaugh,  78  Ky.  63,  refusing  to  enjoin  receiver  from  collecting 
Judgment;  Moore  v.  Wethenburg,  13  La.  Ann.  23,  holding  attach- 
ment of  State  court  inoperative  where  property  under  seizure  of 
United  States  marshal;  Day  v.  Postal,  etc.,  Co.,  66  Md.  369,  7  Atl. 
614,  holding  invalid  transfer  of  New  York  receivers  of  property  in 
custody  of  Maryland  receivers;  Brown  v.  Chesapeake,  etc.,  Co.,  73 
Md.  610,  ordering  sale  of  canal  where  order  can  be  obtained  from 
Federal  court;  Clifton  v.  Foster,  103  Mass.  235,  4  Am.  Rep.  541, 
holding  no  order  could  be  made  to  sell  property  in  custody  of  United 
State  courts;  Gardner  v.  Caldwell,  16  Mont.  226,  230,  40  Pac.  592, 
593,  enjoining  sheriff  from  proceeding  against  property  in  posses- 
sion of  receiver;  Walling  v.  Miller,  108  N.  Y.  177,  178,  2  Am.  St 
Rep.  402,  403,  15  N.  B.  66,  67,  holding  void  sale  of  property  upon 
execution  while  property  in  possession  of  receiver;  Southern  v. 
Fisher,  6  S.  C.  349,  holding  no  action  can  be  maintained  in  State 
eourt  to  enjoin  assignee  in  bankruptcy  for  collection  of  assets^ 
Edwards  v.  Norton,  55  Tex.  410,  holding  property  in  hands  of  re- 
ceiver sold  under  execution  passes  no  title  to  purchaser;  Russell  v. 
Railway  Co.,  68  Tex.  652,  5  S.  W.  690,  holding  no  title  passed  undec 
sale  of  property  in  possession  of  receiver;  Texas,  etc.,  B.  B.  v. 
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Lewis,  81  Tex.  9,  26  Am.  St  Rep.  782,  16  S.  W.  649,  holding  pur- 
chaser under  receivership  proceedings  entitled  to  Injunction  against 
attaching  creditors;  Ellis  v.  Water  Co.,  86  Tez.  115,  23  S.  W.  862, 
holding  sale  under  execution  and  levy  pending  receivership  passes 
no  title;  Scott  v.  Crawford,  41  S.  W.  (Tex.  Civ.  App.),  699,  holding 
sale  of  lands  in  custody  of  receiver  under  a  power  in  trust  deed 
void;  Melendy,  etc.  v.  Barbour,  78  Va.  557,  upholding  decision  of 
court  refusing  to  allow  receiver  to  be  sued  at  law  for  tort;  Smith 
V.  Ford,  48  Wis.  155,  2  N.  W.  159,  holding  creditor's  right  to  sue 
unaffected  by  suit  by  trustee  elsewhere. 

Approved  in  People's  Bank  v.  Calhoun,  102  IT.  S.  262,  26  L.  103, 
holding  stipulation  transferring  cause  not  objectionable  where 
United  States  court  has  Jurisdiction;  De  Visser  v.  Blackstone,  6 
Blatchf .  237,  F.  C.  3,840,  ordering  certain  sum  to  be  set  out  of  pro- 
ceeds to  meet  defendant  claims;  Burt,  etc.  v.  Keyos,  1  Flipp.  68, 
F.  C.  2,212,  holding  vigilant  creditor  acquires  a  specific  lien  from 
time  of  filing  his  bill;  Kennedy  v.  Indianapolis,  etc.,  R.  R.,  2  Fllpp. 
707,  3  Fed.  99,  holding  party  injured  by  road  in  receiver's  possession 
must  apply  to  court  appointing  receiver  for  relief;  In  re  Peebles, 
2  Hughes,  401,  F.  C.  10,902,  holding  claim  to  homestead  after  com- 
mencement of  bankruptcy  proceedings  valid  against  execution  lien; 
Toung  V.  Montgomery,  etc.,  R.  R.,  2  Woods,  619,  F.  O.  18,166,  re- 
fusing to  appoint  receiver  where  receiver  has  already  been  ap- 
pointed by  another  court;  Anther  v.  The  Atlantic,  2  Fed.  Cas.  239, 
holding  sale  of  vessel  under  decree  of  State  court  extinguishes  prior 
maritime  liens;  Cummings  v.  Mead,  6  Fed.  Cas.  956,  holding  pur- 
chaser of  note  after  failure  of  payees  not  a  bona  fide  purchaser 
against  Judgment  creditor's  lien;  King  v.  Ohio,  etc.,  R.  R.,  14  Fed. 
Gas.  544,  refusing  to  allow  petitioners  priority  of  lien  for  claim 
against  road  in  hands  of  receiver;  Metropolitan,  etc.,  Co.  v.  Penn- 
sylvania, etc.,  R.  R.,  25  Fed.  762,  holding  mortgage,  though  unre- 
corded, a  prior  lien  to  lien  under  judgment  and  execution;  In  re 
Hall  &  Stilson  Co.,  73  Fed.  535,  .536,  holding  levying  of  execution 
not  preventing  Federal  court  from  taking  possession  of  property; 
Fish  V.  Ogdensburgh,  79  Fed.  132,  holding  possession  of  mortgaged 
property  gave  Federal  court  jurisdiction  to  foreclose  regardless 
of  citizenship;  Appleton,  etc.,  Co.  v.  Central  Trust  Co.,  93  Fed.  289, 
holding  Jurisdiction  attached  on  issuing  order  to  show  cause  against 
appointment  of  receiver;  Read  v.  Sprague,  34  Ala.  106,  holding 
sheriff  can  only  levy  attachment  upon  property  not  embraced  in 
writ  issued  by  chancery  court;  Ex  parte  Tillman,  93  Ala.  104,  9  So. 
528,  holding  valid  attachment  liens  made  while  property  was  in 
custody  of  receiver;  Pacific  Ry  Co.  v.  Wade,  91  Cal.  455,  25  Am. 
St  Rep.  206,  27  Pac.  770,  13  L.  R.  A-  756,  holding  quesUon  of 
liability  of  receiver  one  for  the  court  appointing  such  receiver;  in 
dissenting  opinion  in  Eyster  v.  Gaff,  2  Colo.  245,  247,  majority  dis- 
tinguishing and  holding  bankruptcy  of  mortgagor  no  bar  to  action 


281  Wiswall  v.  Sampson.  14  How.  52-68 

of  ejectment  by  mortgagee  against  third  persons;  Premier  Steel 
Go.  ▼.  McElwaine,  etc.,  Co.,  144  Ind.  623,  43  N.  E.  879,  holding  per- 
mission to  make  receiver  a  party  does  not  authorize  State  court  to 
sell  property;  State  v.  Bank  of  South  Carolina,  1  S.  0.  70,  holding 
State  claim  must  be  presented  to  court  of  chancery;  Stackhouse  v. 
Wheeler,  17  S.  0.  98,  holding  purchaser  of  property  without  leave 
takes  it  snbject  to  right  of  court  to  dispose  of  it;  dissenting  opinion. 
State  V.  Superior  Court,  8  Wash.  219,  220,  225,  35  Pac.  1090,  1092, 
25  U  R.  A.  857,  858,  859,  majority  distinguishing  and  holding  actual 
possession  of  receiver  necessary  to  prevent  levying  of  execution. 
See  note  to  46  Am.  Dec.  238.  See  note  collecting  cases,  28  Am. 
Rep.  36. 

Distinguished  in  dissenting  opinion  in  Barton  v.  Barbour,  104  U.  S. 
138,  26  Li.  678,  majority  holding  receiver  appointed  by  court  of 
equity  cannot  be  sued  for  tort;  Pittsburgh,  etc.,  R.  R.  v.  Loan  & 
Trust  Co.,  172  U.  S.  513,  19  S.  Ct  246,  holding  sale  of  bonds  secured 
by  prior  mortgage  not  interfering  with  possession  of  United  States 
Circuit  Court;  Andrews  v.  Smith,  19  Blatchf.  103,  5  Fed.  836,  hold- 
ing accounting  will  lie  where  property  no  longer  in  possession  of 
defendants  as  receivers;  D wight  v.  Central,  etc.,  R.  R.,  20  Blatchf. 
208,  9  Fed.  791,  holding  case  will  proceed  to  proofs,  though  prop- 
erty in  possession  of  State  court;  Walker  v.  Flint,  2  McCrary,  343, 
7  Fed.  436,  holding  Jurisdiction  of  Federal  court  iaot  ousted  where 
property  not  lawfully  in  custody  of  State  court;  Merritt  v.  Ameri- 
can, etc.,  Co.,  49  U.  S.  App.  92,  79  Fed.  231,  holding  Judgment  ob- 
tained in  action  commenced  subsequent  to  first  could  be  pleaded 
in  bar;  Clifton  v.  Foster,  103  Mass.  235,  4  Am.  Rep.  541,  holding 
petition  to  enforce  mechanic's  lien  in  State  court  not  an  interfer- 
ence with  bankruptcy  proceedings;  Glenn  v.  Leggett,  47  Fed.  473, 
sustaining  distribution  made  by  State  court  after  suit  was  dismissed 
in  Federal  court;  The  Willamette  Valley,  62  Fed.  305,  holding  re- 
ceiver not  exempt  from  liabilities  incurred  while  conducting  busi- 
ness of  common  carrier;  Gay,  etc.,  Co.  v.  Brierfleld,  etc.,  Co.,  94 
Ala.  310,  313,  33  Am.  St.  Rep.  128,  131,  11  So.  355,  356,  16  L.  R.  A. 
567,  568,  reviewing  cases  and  holding  court  should  grant  such  re- 
lief as  not  interfering  with  possession  of  receiver;  Talladega,  etc., 
Co.  V.  Jenifer,  etc.,  Co..  102  Ala.  2G2,  14  So.  743,  allowing  bill  to 
be  maintained  against  receiver,  leave  of  court  being  obtained; 
Petaluma  Bank  v.  Superior  Court,  111  Cal.  500,  501,  44  Pac.  181, 
holding  appointment  of  receiver  to  enforce  alimony  did  not  pre- 
vent enforcement  of  Judgment  lien;  Florida  v.  Jacksonville,  etc.,  R. 
B.,  15  Fla.  276,  holding  removal  of  one  receiver  and  appointing  of 
another  not  void,  court  having  Jurisdiction;  Hills  v.  Parker,  111 
Mass.  510,  15  Am.  Rep.  65,  allowing  property  to  be  replevied  where 
corporation  had  no  interest  in  property;  Jackson  v.  Holbrook,  3G 
Minn.  501,  1  Am.  St.  Rep.  689,  32  N.  W.  855,  holding  holder  of 
Junior  judgment  acquires  no   priority  by  proceedings   to  enforce 
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such  Judgment;  Rogers  t.  Wheeler,  43  N.  T.  604,  holding  trostees 
conducting  a  railroad  liable  as  common  carriers;  Bx  parte  Spraglns, 
44  S.  0.  77,  21  S.  E.  547,  held  not  applicable  where  parties  are 
proceeding  by  leave  of  court;  State  v.  Superior  Court,  8  Wash.  213, 
86  Pac.  1688,  26  L.  R.  A.  355,  prohibiting  receiver  from  interfering 
with  right  of  sheriff  to  proceed  against  property  in  controversy; 
Kinney  v.  Crocker,  18  Wis.  78»  79,  holding  State  courts  have  Juris- 
diction of  action  for  negligence  against  receiver  appointed  by  Fed- 
eral court.  Denied  in  Mulcahey  v.  Strauss,  161  111.  80,  81,  82,  37 
N.  B.  704,  holding  failure  to  obtain  leave  to  bring  suit  against  re- 
ceiver does  not  affect  sale;  Chautauqua,  etc.  Bank  v.  Rlsley,  19 
N.  Y.  377,  76  Am.  Dec.  352,  upholding  sale  under  execution  made 
while  property  in  custody  of  receiver. 


Judicata.— Where  the  court  having  the  custody  of  the  prop- 
erty decides  against  the  validity  of  a  claim,  such  decision  will  be 
conclusive  on  question  of  title  in  an  action  of  ejectment  brought 
by  such  Judgment  creditor,  p.  60. 

Cited  and  approved  in  Taylor  v.  Cornelius,  60  Pa.  St.  109,  hold- 
ing decree  conclusive  against  party  though  not  rendered  in  name 
particularly  against  him. 

14  How.  70-76»  14  L.  330,  SAMPLB  v.  BARNES. 

Bquity  does  not  relieve  against  a  Judgment  at  law,  based  upon 
an  illegal  contract,  where  the  party  seeking  relief  stands  in  pari 
delicto,  p.  73. 

Cited  and  followed  in  Rock  v.  Mathews,  36  W.  Va.  537,  14  S.  B. 
139,  14  L.  R.  A.  510,  refusing  to  cancel  an  instrument  to  compound 
a  felony. 

Equity  will  not  relieve  against  a  Judgment  at  law,  where  the 
party  praying  for  relief  has  omitted  to  set  up  his  legal  defense  in 
original  action,  and  does  not  satisfactorily  account  for  such  omis- 
sion, p.  74. 

Cited  and  followed  in  Crim  v.  Handley,  94  U.  S.  668,  24  E.  218, 
refusing  to  enjoin  Judgment,  where  at  trial,  secondary  evidence  of 
lost  record  could  have  been  given;  Skirving  v.  National,  etc.,  Co., 
69  Fed.  744,  19  U.  S.  App.  442,  refusing  to  enjoin  Judgment  where 
school  officials  had  refused  to  interpose  legal  defense;  Otis  y. 
Dargan,  63  Ala.  185,  refusing  to  modify  settlement  where  defense 
could  have  been  made  in  Probate  Court;  Jackson  v.  Patrick,  10 
8.  C.  207,  holding  equity  will  not  relieve  Judgment  debtor  where 
he  neglected  to  set  up  legal  defease;  Still  well  v.  Walker,  23  Fed. 
Cas.  94,  17  Bk.  Reg.  669,  holding  answer  to  declaration  on  Judg- 
ment bad  which  simply  sets  up  matters  available  In  original  suit 
See  valuable  note  discussing  this  subject  m  54  Am.  St  Rep.  228; 
approved  in  Ensign  Co.  v.  Carroll,  30  W.  Va.  543,  4  S.  E.  788,  en- 
joining proceeding  in  chancery  where  same  matters  had  been  set- 
tled in  court  of  law. 
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Bqnity  will  not  grant  relief  where  the  party  seeking  relief  has 
been  guilty  of  laches  or  want  of  reasonable  diligence  p.  75. 

Cited  In  Brown  v.  Go.  of  Buena  Vista,  95  U.  S.  161,  24  L.  423, 
refusing  to  enjoin  judgment  where  due  diligence  not  employed  In 
seeking  relief  from  fraud;  Yantilburg  y.  Black,  8  Mont  470,  hold- 
ing neglect  to  exercise  statutory  right  of  appeal  barred  equitable 
reUef. 

Equity  will  not  grant  relief  against  a  judgment  at  law  on  the 
ground  that  the  consideration  of  the  contract  upon  which  the  judg^ 
ment  Is  based  is  illegal,  where  the  party  seeking  relief  has  re- 
peatedly affirmed  its  validity,  pp.  75,  76. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  1102,  14  S. 
€t  106^  collecting  cases  and  holding  that  defendant  not  estopped 
by  his  conduct  from  denying  his  liability. 

14  How.  76-79.  14  L.  333,  RAYMOND  T.  LONG  WORTH. 

Tax  sale,  under  the  laws  of  Ohio,  is  yoid  on  the  ground  of  un- 
certainty, where  the  land  listed  and  advertised  is  described  merely 
as  five  acres  without  specifying  in  what  part  of  a  certain  section 
the  five  acres  lie,  p.  78. 

Cited  and  followed  in  Metcalf  v.  Davis,  etc.,  Co.,  17  Fed.  Gas. 
173,  holding  tax  sale  void  on  ground  of  imperfect  description;  The 
Blair,  etc.,  Co.  v.  Scott,  44  Iowa,  148,  holding  purchaser  acquired  no 
rights  under  tax  sale  where  property  not  described  with  certainty; 
Wilson  T.  Marshall,  10  La.  Ann.  329,  holding  tax  deed  void  where 
property  not  specifically  designated;  Darger  v.  Le  Sieur,  9  Utah,  193, 
33  Pac.  701,  holding  notice  of  location  insufficient  where  claim  is 
incapable  of  being  located  from  it;  Spiech  v.  Tiemey,  56  Neb.  521, 
76  N.  W.  1093,  holding  tax  void  where  lot  assessed  is  part  of  block  5. 
Approved  in  Head  v.  James,  13  Wis.  643,  collecting  cases  and  re- 
fusing to  enjoin  issuing  of  deed  where  deed  is  void  on  its  face. 

Federal  courts  will  follow  the  decisions  of  State  courts  regulat- 
ing the  proceedings  in  cases  of  tax  sales,  p.  78. 

Cited  and  followed  in  Hodgdon  v.  Burleigh,  2  Hask.  454,  4  Fed. 
128^  holding  tax  sale  invalid  where  provisions  of  statute  not  strictly 
complied  with. 

14  How.  7»-80.  14  L.  334,  HERMAN  v.  PHALEN. 

Constitational  law.— Affirming  League  v.  De  Young,  11  How. 
186k  holding  laws  passed  by  the  Republic  of  Texas  before  it  came 
into  the  United  States,  could  not  be  deemed  void  as  being  in  con« 
flict  with  United  States  Constitution,  p.  80. 

Approved  in  Shorter  v.  Cobb,  39  Ga.  300,  holding  under  Georgia 
Constitotion  of  1868  courts  without  jurisdiction  to  enforce  note  for 
purchase  of  slaves;  dissenting  opinion,  McElvain  v.  Mudd,  44  Ala. 
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65,  majority  holding  nnconstitiitlonal  act  of  1867  fnyalldatlng  con- 
tracts for  payment  for  slaves. 

14  How.  80-103,  14  L.  335,  BUNDLE  v.  DELAWARE  &  RARITAN 
CANAL  CO. 

Waters  and  water-courses.—  Prior  to  the  Revolution,  the  Delaware 
river,  Its  soil  and  Islands  below  tide  water  belonged  to  the  crown; 
above  tide  water  to  the  bordering  proprietors  each  holding  ad 
medium  filum  aquae.  Subsequent  to  the  Revolution,  the  States  of 
Pennsylvania  and  New  Jersey  succeeded  both  to  the  rights  of  the 
crown  and  the  rights  of  the  proprietors,  p.  90. 

Cited  and  relied  upon  in  Shively  v.  Bowlby,  152  U.  S.  23,  38  L.  340, 
14  S.  Ct  556,  holding  State's  right  to  tide-water  lands  do  not  pass  by 
riparian  grant;  Attorney-General  v.  Delaware,  etc.,  R.  R.,  27  N.  J. 
Eq.  9,  refusing  to  restrain  building  of  viaduct  across  Delaware  above 
tide  water;  in  Attorney-General  v.  Delaware,  etc.,  R.  R.,  27  N.  J.  Eq. 
639,  holding  bed  of  Delaware  river  passed  by  grant  from  Charles  II 
to  Duke  of  York. 

Waters  and  water-courses. —  By  the  laws  of  Pennsylvania,  the 
river  Delaware  is  a  public,  navigable  river,  held  by  Pennsylvania 
and  New  Jersey,  as  Joint  sovereigns  in  trust  for  the  public;  riparian 
owners  of  land  have  no  title  to  the  river,  nor  any  right  to  sever  its 
waters,  unless  by  license  from  the  State.  Such  licenses  is  revo- 
cable, and  in  subjection  to  the  superior  rights  of  the  State,  to  divert 
the  water  for  public  improvements,  pp.  89-94. 

Cited  and  followed  in  Shively  v.  Bowlby,  152  U.  S.  32,  38  L.  343, 
14  S.  Ct  560,  holding  public  land  grants  do  not  pass  title  to  tide- 
water lands;  United  States  v.  Bain,  3  Hughes,  608^  F.  C.  14,496, 
holding  defendant  authorized  by  State  to  erect  wharf  cannot  be 
restrained  by  a  riparian  owner;  Lonsdale  v.  Moles,  15  Fed.  Cas. 
863,  holding  riparian  owner  may  grant  rights  subject  to  rights  of 
State;  Depew  v.  Board  of  Trustees,  5  Ind.  10,  holding  State  has 
power  to  authorize  obstruction  of  stream  within  the  State; 
Watuppa,  etc.,  Co.  v.  Fall  River,  147  Mass.  559,  562,  18  N.  E.  473, 
474,  1  L.  R.  A.  469,  470,  and  note,  holding  Massachusetts  improve- 
ment act  constitutional,  though  without  provision  for  compensating 
riparian  owners;  Commissioner,  etc.  v.  Withers,  29  Miss.  36,  64  Am. 
Dec.  132,  holding  Mississippi  act  authorizing  improvement  of  stream 
constitutional,  though  resulting  in  damage  to  riparian  owners;  Mc- 
Keen  v.  Delaware,  etc.,  Co.,  49  Pa.  St.  433,  holding  defendant  not 
liable  for  injury  caused  to  riparian  proprietors  by  back  flow  of 
water;  New  York,  etc.,  R.  R.  v.  Young,  33  Pa.  St  181,  holding 
plaintiff  not  liable  for  consequential  damages  for  injury  occasioned 
by  railroad  location;  Craig  v.  Kline,  65  Pa.  St  411,  3  Am.  Rep.  644, 
collecting  cases  and  holding  that  State  had  a  right  toi  prohibit  the 
driving  of  logs  in  a  navigable  stream;  West  Branch,  etc.,  Co.  v. 
Milliner,  68  Pa.  St  860,  holding  a  purchaser  of  State  canal  not 
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liable  for  consequential  damages  to  riparian  owners;  Black,  etc., 
Co.  y.  La  Crosse,  etc.,  Co.,  54  Wis.  681,  41  Am.  Rep.  72,  11  N.  W. 
463,  holding  plaintiff  acting  for  State  not  liable  for  damage  caused 
to  riparian  owners;  J.  S.  Keator  Lumber  Co.  v.  St  Croix,  etc.,  Co., 
72  Wis.  08.  7  Am.  St  Rep.  861,  38  N.  W.  543,  holding  defendant 
not  liable  for  damages  caused  by  obstruction  of  the  stream;  Falls 
Mfg.  Co.  V.  Oconto,  etc.,  Co.,  87  Wis.  150,  58  N.  W.  261,  holding 
legislature  may  authorize  construction  of  floodgates  in  milldams; 
Mannville  Co.  v.  Worcester,  138  Mass.  90,  91,  52  Am.  Rep.  262,  263, 
sustaining  action  for  diverting  water  from  plaintiff's  use  in  an- 
other State. 

Distinguished  in  Steamboat  Magnolia  y.  Marshall,  39  Miss.  125, 
holding  riparian  owner  might  charge  navigators  for  use  of  shore; 
Gohb  V.  Davenport,  32  N.  J.  L.  383,  holding  title  to  soil  under 
fresh  water  lakes  in  riparian  proprietors,  not  State;  Stevens  v. 
Patenon,  etc.,  R.  R.,  34  N.  J.  L.  574,  holding  rights  incident  to 
tide  lands  cannot  be  taken  away  without  compepsation;  Lewis  v. 
Portiand,  25  Or.  168,  42  Am.  St  Rep.  788,  35  Pac.  264,  holding 
riparian  rights  on  navigable  rivers  cannot  be  taken  without  com- 
pensation. 

Waters  and  water-courses. —  Pennsylvania  and  New  Jersey  acts 
of  1771,  declaring  the  Delaware  a  common  highway,  but  respect- 
ing the  rights  of  one  Adam  Hoops  in  a  certain  miUdam,  did  not 
confer  upon  Adam  Hoops,  his  heirs  or  assigns,  a  usufruct  of  the 
waters  of  the  river,  but  acted  only  as  a  toleration  or  license  of 
such  dam,  pp.  80-94. 

Cited  and  followed  in  St  Anthony  Falls  Water,  etc.,  Co.  v.  Water 
Commissioners,  168  U.  S.  373,  42  L.  506,  18  S.  Ct  167,  holding  dam 
privileges  gave  no  contractual  rights  to  grantees  preventing  fur- 
ther legislative  control. 

States — Waters  and  water-courses. — The  question  as  to  whether 
either  of  two  States  exercising  joint  sovereignty  over  a  division 
boundary  river  may  divert  the  stream  without  the  consent  of  the 
other,  cannot  be  determined  in  a  suit  by  a  citizen  of  one  against 
a  corporation  created  by  the  other,  for  damages  for  diverting  such 
water,  where  the  plaintiff  is  a  mere  tenant  at  sufferance  of  both 
as  regards  the  usufruct  of  the  water,  p.  94. 

Approved  in  Marshall  v.  Baltimore,  etc.,  R.  R.,  16  How.  326,  14 
L.  958,  holding  United  States  courts  have  Jurisdiction  of  suits  be- 
tween citizens  of  different  States;  Cooke  v.  State,  etc.,  52  N.  Y.  Ill, 
11  Am-  Rep.  676,  reviewing  decisions  and  holding  corporation  a 
citizen  of  State  where  located.  Citing  dissenting,  but  approving 
majority  opinion,  in  Hall  v.  Bank  of  Virginia,  14  W.  Va.  619,  hold- 
ing corporation  accepting  charter  and  doing  business  within  State 
a  domestic  corporation. 

Distinguished  in  Phoenix,  etc.,  Co.  v.  Commonwealth,  5  Bush,  73, 
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96  Am.  Dec.  333,  holding  States  may  tax  foreign  corporations  for 
privilege  of  doing  business  in  State. 

Federal  courts  are  bound  by  tbe  decisions  of  the  courts  of  Penn- 
sylyania  interpreting  her  peculiar  laws,  p.  94. 

Cited  and  followed  in  Mitchell  v.  Lipplncott,  2  Woods,  472,  F.  O. 
9,665,  following  decision  of  State  court  and  declaring  mortgage  by 
married  woman  Invalid;  McClure  v.  Owen,  26  Iowa,  254,  holding 
Supreme  Court  of  United  States  not  the  final  arbiter  upon  ques- 
tions arising  purely  upon  construction  of  State  statute;  Thomburg 
V.  Harris,  3  Cold.  169,  holding  Confederate  States  not  de  facto 
governments. 

Federal  courts  have  no  Jurisdiction  on  ground  of  adverse  citizen- 
ship where  a  corporation  is  party  except  by  virtue  of  the  citizen- 
ship of  its  members,  per  Catron  and  Daniel,  JJ.,  dissenting,  p. 
9(^102. 

Cited  to  this  point  in  dissenting  opinions  in  Salmon,  etc.,  Co.  v, 
Goddard,  14  How.  457,  14  L.  497,  Northern,  etc.,  R.  B.  v.  Michigan, 
etc.,  R.  R.,  16  How.  250,  14  L.  682,  and  Marshall  v.  Baltimore,  etc.. 
^.  R.,  16  How.  338,  350,  14  L.  963,  968. 

14  How.  103-148,  14  L.  345,  IN  RE  KAINB. 

Petition  for  writ  of  habeas  corpus  and  certiorari  asking  that 
proceedings  of  Circuit  Court,  remanding  prisoner  held  under  com- 
mitment by  United  States  commissioner,  be  brought  up  for  review, 
refused;  four  Justices  denying  the  writ  on  the  merits,  one  for  lack 
of  Jurisdiction  and  three  dissenting,  pp.  103,  148. 

Under  extradition  treaty  with  Great  Britain  and  act  of  Congress 
of  1848,  Judges  of  United  States  courts,  commissioners  appointed  for 
the  purpose  by  them,  and  State  Judgres  are  authorised  to  issue 
warrants  for  apprehension  of  fugitives  and  to  hear  and  consider 
evidence  against  them,  pp.  110,  111. 

Cited  and  followed  in  Robertson  v.  Baldwin,  165  U.  S.  280,  41 
L.  717,  17  S.  Ct.  328,  and  Ex  parte  Gist,  26  Ala.  163,  upholding 
power  of  Congress  authorizing  State  officers  to  arrest  offenders 
against  United  States  laws;  United  States  v.  Haun,  26  Fed.  Cas. 
231,  sustaining  indictment  against  one  who  unlawfully  deals  in 
slavery. 

Under  extradition  treaty  with  Great  Britain,  and  act  of  Congress 
of  1842,  Judicial  magistrates  named  in  the  act  are  authorized  to 
issue  warrants  and  cause  arrests  to  be  made  at  Instance  of  foreign 
government  without  previous  mandate  from  executive  department 
per  Catron,  J.,  p.  111. 

Cited  and  followed  in  In  re  Thomas,  12  Blatchf .  374,  F.  C.  13,887, 
In  re  Herres,  33  Fed.  166,  and  In  re  Adutt,  55  Fed.  877,  379,  all 
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remanding  prisoner  and  holding  preliminary  mandate  from  execu- 
tlye  department  unnecessary;  Mnller's  case,  17  Fed.  Gas.  976,  hold- 
ing it  sufficient  If  application  Is  warranted  by  laws  of  treaty 
country. 


corpus  Is  a  safeguard  against  oppression  at  the  hands 
of  a  committing  magistrate,  per  Catron,  J.,  p.  114. 

Cited  In  note  to  67  Am.  Dec.  396. 

Bvidence.— The  second  section  of  act  of  1848,  making  copies  of 
depositions  taken  before  a  foreign  magistrate,  certified  by  him, 
and  sworn  to  be  time  copies  by  the  person  producing  them,  suffi- 
cient evidence  to  warrant  arrest  of  fugitives  from  Justice,  prima 
fade  establishes  official  character  of  magistrate,  per  Catron,  J., 
pp.  115,  116. 

Cited  and  followed  In  In  re  Macdonnell,  11  Blatehf.  190,  F.  C. 
8,772,  and  In  re  Heilbronn,  11  Fed.  Cas.  1029,  1030,  both  holding 
copies  of  certified  depositions  competent  evidence  In  extradition 
proceedings;  Du  Buys  v.  Judges,  32  La.  Ann.  1262,  ordering  dis- 
charge of  prisoner  where  warrant  falls  to  show  opportunity  to  be 
heard. 

Distinguished  in  In  re  McPhun,  24  Blatehf.  256,  30  Fed.  58,  hold- 
ing copies  of  depositions  Insufficient  evidence  of  criminality. 

Supremo  Court's  Jurisdiction  In  habeas  corpus  Is  wholly  appel- 
late. Hence  a  writ  of  habeas  corpus  addressed  to  Supreme  Court 
but  presented  to  Judge  of  Circuit  Court  and  by  him  referred  to 
the  Supreme  Court,  will  be  dismissed  for  want  of  Jurisdiction, 
p.  116. 

Cited  and  followed  In  Ex  parte  Yallandingham,  1  Wall.  253,  17 
li.  503,  holding  Supreme  Court  without  power  to  review  by  certio- 
rari proceeding  of  military  commission;  In  re  McDonald,  16  Fed. 
Cas.  23,  collecting  cases  and  holding  Supreme  Court  without  Juris- 
diction where  petitioner  is  imprisoned  by  mob;  Wyeth  v.  Richard- 
son, 10  Gray,  242,  holding  exceptions  will  not  lie  to  action  of  single 
Judge  discharging  prisoner.  Approved,  dissenting  opinion,  in  Hyatt 
T.  Allen,  54  Cal.  364,  majority  holding  original  Jurisdiction  of  State 
Supreme  Court  not  taken  away  by  new  Constitution. 

Distinguished  in  Ex  parte  Clarke,  100  U.  S.  402,  25  L.  716.  releas- 
ing prisoner  on  habeas  corpus  issued  by  a  single  Justice;  State  v. 
Barber,  4  Wyo.  66,  32  Fac.  17,  considering  alternate  writ  of  man- 
damus allowed  by  single  Justice  in  vacation. 

Supreme  Court,  by  means  of  a  writ  of  habeas  corpus,  can  revise 
the  proceedings  of  those  tribunals  only  over  which  it  has  appellate 
control,  per  Curtis,  J.,  p.  119. 

Cited  and  followed  In  United  States  v.  Plumer,  3  Cliff.  27  F.  C. 
16,065,  holding  writ  of  error  does  not  lie  from  Supreme  Court  in 
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criminal  case;  in  Bx  parte  Bowley,  16  Mo.  App.  21,  discharging 
writ  of  habeas  corpus  where  ground  for  writ  was  unconstitution- 
ality of  statute.  Approved,  dissenting  opinion,  Ex  parte  Wells,  18 
How.  828,  15  L.  431,  majority  examining  and  affirming  order  of 
Circuit  Court  remanding  prisoner;  dissenting  opinion  In  Bx  parte 
Lange,  18  Wall.  185,  21  L.  882,  majority  discharging  prisoner  held 
under  sentence  of  Circuit  Court. 

Under  the  extradition  treaty  with  Great  Britain,  and  act  of 
Congress,  1848,  Judicial  magistrates  named  in  the  act  are  not  au- 
thorized to  issue  warrants  and  cause  arrests  to  be  made  without  a 
previous  mandate  from  executive  department,  per  Nelson,  J.,  pp. 
139,  140. 

Cited  and  followed  in  In  re  Harris,  32  Fed.  584,  discharging  pris- 
oner where  no  requisition  had  been  duly  made  upon  executive 
authority. 

A  writ  of  habeas  corpus  supersedes  all  other  writs  under  which 
the  commitment  was  made.  The  custody  of  the  prisoner  from  then 
on  is  entirely  under  the  control  of  the  court  issuing  the  writ  or  to 
which  the  return  is  made,  per  Nelson,  J.,  pp.  146,  147. 

Cited  and  followed  in  Barth  v.  Clise,  12  Wall.  402,  20  L.  394. 
holding  sheriff  not  responsible  for  escape  of  prisoner;  Matson  v. 
Swanson,  131  IlL  265,  23  N.  E.  596,  holding  sheriff  holds  under  writ 
of  habeas  corpus  from  time  he  receives  it;  State  v.  Sparks,  27  Tex. 
709,  holding  court  issuing  writ  of  habeas  corpus  acquires  absolute 
Jurisdiction  over  petitioner.  Approved  in  In  re  Ebanks,  84  Fed. 
314,  remanding  prisoner  to  custody  upon  State  Supreme  Court  stay- 
ing proceedings. 

Appellate  Jurisdiction  of  Supreme  Court  by  habeas  corpus  ex- 
tends to  all  cases  of  commitment  by  the  Judicial  authority  of  the 
United  States  not  within  any  exception  made  by  Congress,  per 
Nelson,  J.,  pp.  146,  147. 

Cited  and  followed  in  Bx  parte  Yerger,  8  Wall.  99,  100,  19  L.  337, 
Bx  parte  Virginia,  100  U.  S.  341,  25  L.  678,  King  v.  McLean  Asylum, 
64  Fed.  347,  21  U.  S.  App.  481,  26  L.  R.  A.  792,  and  Bx  parte  Good, 
19  Ark.  416,  all  reviewing,  by  certiorari  and  habeas  corpus,  decision 
of  Circuit  Court  remanding  prisoner;  Bx  parte  Lange,  18  WalL  166, 
21  L.  875,  discharging,  upon  writ  of  habeas  corpus,  prisoner  held 
under  order  of  Circuit  Court;  In  re  Henrich,  5  Blatchf.  419,  F.  O. 
6,369,  reviewing  decision  of  United  States  commissioner  committing 
fugitive  from  Justice  for  surrender.  Approved  in  Blk  v.  Wilkins, 
112  U.  S.  108,  28  L.  648,  5  S.  Ct  49,  holding  an  Indian  not  a  citizen 
under  the  fourteenth  amendment  to  the  Constitution;  In  re  Mc- 
Donald, 16  Fed.  Cas.  26,  District  Court  issuing  writ  where  prisoner 
is  confined  by  mob;  In  re  Newman,  79  Fed.  625,  holding  finding  of 
commissioner  in  favor  of  Jurisdiction  not  conclusive  upon  Circuit 
Court 
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Distinguished,  In  re  Stupp,  12  Blatchf.  512,  F.  O.  13,563,  refusing 
to  review  sufficiency  of  evidence  upon  wliich  commissioner  re- 
manded prisoner. 

14  How.  149-^155,  14  L.  364,  LAWLER  y.  WALKER 

Supreme  Court's  Jurisdiction  on  error  to  State  court  does  not 
attach  under  the  latter's  certificate,  that  there  is  drawn  in  question 
the  validity  of  State  statutes  as  in  violation  of  the  Federal  Consti- 
tution, and  that  they  have  been  upheld,  the  particular  statutes  not 
being  specified,  p.  152. 

Approved  in  Messenger  v.  Mason,  10  Wall.  510,  19  L.  1029,  hold- 
ing Supreme  Court  without  power  to  re-examine  decision  of  State 
court  upholding  validity  of  Territorial  statute. 

Supreme  Court  has  no  Jurisdiction  to  review  State  court's  decision 
where  the  record  failed  to  disclose  any  Federal  question  passed  on 
by  the  State  court  and  necessary  to  its  decision.  A  certificate  by 
the  State  Supreme  Court  that  such  a  question  was  raised  and  de- 
cided is  insufficient;  p.  154. 

Cited  and  followed  in  Maxwell  v.  Newbold,  18  How.  516,  15  L. 
509,  dismissing  writ  of  error  where  record  failed  to  show  what 
clause  of  Constitution  relied  upon;  Railroad  Co.  v.  Rock,  4  Wall. 
180,  18  Lb  382,  dismissing  writ  of  error  where  only  question  raised 
was  that  decision  of  State  court  impaired  obligation  of  contract; 
Parmelee  v.  Lawrence,  11  Wall.  38,  20  L.  49,  dismissing  writ  of 
error  where  certificate  alone  indicated  that  a  Federal  question  was 
involved;  Brown  v.  Atwell,  92  U.  S.  329,  23  L.  513»  holding  that 
court  had  no  Jurisdiction  where  Federal  question  was  presented  in 
argument  and  not  decided  by  court;  Powell  v.  Brunswick  County, 
150  U.  S.  439,  37  L.  1136^  14  S.  Ct  168,  dismissing  writ  of  error 
where  bill  of  complaint  nowhere  claimed  relief  under  Constitation; 
Oxley,  etc.,  Co.  v.  Butler  Co.,  166  U.  S.  656,  41  L.  1152,  17  S.  Ct  712, 
dismissing  writ  of  error  where  record  failed  to  specially  set  up  the 
ri^t  claimed  under  Constitution;  Martin  v.  Cole,  3S  Iowa,  155, 
holding  Supreme  Court  has  no  Jurisdiction  where  Federal  question 
first  raised  on  rehearing.  Approved,  Gross  v.  United  States  Mort- 
gage Co.,  108  U.  S.  485,  27  L.  798,  2  S.  Ct  944,  holding  duty  of  court 
to  examine  record  to  ascertain  whether  Federal  question  is  involved; 
Frost  V.  Ilsley,  55  Me.  380,  refusing  to  certify  case  to  Supreme  Court 
where  decision  of  Federal  question  is  unnecessary. 

Supremo  Court  has  no  Jurisdiction  to  review  on  error  the  decision 
of  a  State  court  which  merely  construes  a  State  law  admitted  to 
be  constitutional,  pp.  154,  155. 

Cited  and  followed  in  Baltimore,  etc.,  B.  R.  v.  Hopkins,  130  U.  S. 
223,  32  L.  918,  9  S.  Ct.  507,  reviewing  cases  and  holding  Judicial 
construction  of  statute  does  not  draw  in  question  its  validity;  Cen- 
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tral  Land  Co.  v.  Laldley,  159  U.  S.  110,  40  L.  94,  16  S.  Ct.  82,  hold- 
ing Supreme  Court  without  Jurisdiction  where  validity  of  statute 
is  admitted. 

14  How.  156-189,  14  L.  367,  LE  ROY  v.  TATHAM. 

Patmts.— A  principle  or  a  new  property  discovered  in  matter^ 
the  result  of  a  certain  process,  cannot  of  itself  be  the  subject  of 
a  patent,  but  can  only  be  so  when  practically  applied.  In  such 
case  the  processes  by  which  they  are  applied  constitute  the  inven- 
tion and  must  l^e  stated  with  such  precision  as  to  enable  an  ordi- 
nary mechanic  to  construct  and  apply  the  necessary  process,  pp. 
174,  175. 

Cited  and  followed  in  O'Reilly  v.  Morse,  15  How.  117,  14  L.  625, 
holding  claim  to  use  of  electric  or  galvanic  current  generally  too 
broad;  Le  Roy  v.  Tatham,  22  How.  137,  139,  16  L.  368,  369,  sustain- 
ing patent  for  improvements  in  machinery  for  making  pipes;  Mc- 
Closkey  v.  Dubois,  20  Blatchf.  8,  9,  9  Fed.  38,  39,  refusing  motion 
for  rehearing  where  new  evidence  tended  to  establish  result  of 
manufacture;  New  Process,  etc.,  Co.  v.  Maus,  20  Fed.  731,  holding 
process  for  fermentation  of  beer  not  patentable  independent  of 
means  of  production;  Wall  v.  Leek,  66  Fed.  555,  29  U.  S.  App.  458, 
holding  no  patent  could  be  obtained  for  process  to  be  used  at  night; 
Rosseau  v.  Peck.  66  Fed.  761,  holding  patent  for  automatic  circuit 
breaker  not  Infringed  by  instrument  producing  same  result  Ap- 
proved in  Knapp  v.  Morss,  160  U.  S.  228,  37  L.  1062,  14  S.  Ct  84, 
holding  improvements  in  dress  forms  not  patentable  for  want  of 
novelty;  Magin  v.  Karle,  150  U.  S.  392,  37  L.  1120,  14  S.  Ct  155, 
holding  improved  apparatus  for  cooling  and  drawing  beer  not 
patentable;  In  re  Mann,  16  Fed.  Cas.  633,  holding  new  process  for 
making  hoop  skirts  patentable,  although  by  use  of  old  device; 
Singer  v.  Walmsley,  22  Fed.  Cas.  210,  doctrine  of  equivalents  al- 
lowed where  patentee  has  discovered  result  as  well  as  machinery; 
Johnston  Ruffler  Co.  v.  Avery  Machine  Co.,  28  Fed.  194,  holding 
patent  for  improvement  of  pre-existing  machine  covers  only  that 
particular  improvement;  American,  etc.,  Co.  v.  Howland,  etc.,  Co., 
80  Fed.  400,  holding  improvements  in  wood  pulp  digesters  valid  as 
a  patent;  American,  etc.,  Co.  v.  Elkhart,  etc.,  Co.,  84  Fed.  964,  hold- 
ing method  'of  forming  egg  cases  from  straw  board  not  patentable; 
Taber,  etc.,  Co.  v.  Marceau,  87  Fed.  873,  holding  a  different  means 
employed  to  produce  same  result  not  infringement;  Union  Gas,  etc., 
Co.  V.  Doak,  88  Fed.  89,  holding  patent  for  mechanism  for  igniting 
gas  by  means  of  electric  spark  void. 

Distinguished  in  Arkell  v.  Hurd,  etc.,  Co.,  7  Blatchf.  477,  F.  C. 
532,  holding  paper  bag  made  flexible  in  upper  part  subject  of 
patent;  In  re  Corbin,  6  Fed.  Cas.  541,  holding  known  ingredients 
arranged  in  ascertained  proportions  to  form  composition  resembling 
honey   patentable.     Denied   in  dissenting   opinion   in   O'Reilly   v. 
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Morse,  15  How.  132,  14  L.  631,  majority  holding  patent  for  art  of 
writing  at  a  distance  not  patentable. 

Infringement  of  patent— Where  an  action  is  brought  for  in- 
fringement of  patent,  plaintiff  can  recover  only  for  ylolation  of  that 
which  he  specifically  claims,  and  where  claim  is  founded  upon 
specification  of  combination  of  machinery  he  will  not  be  permitted 
to  modify  nor  abandon  such  specification,  p.  176. 

Cited  and  approved  In  Goodyear  v.  Providence,  etc.,  Co.,  2  Cliff. 
374,  F.  0.  6,583,  holding  record  claim  of  reissue  patent  void  as  to 
matters  not  included  in  original  patent;  Burden  v.  Coming,  4  Fed. 
Cas.  707,  holding  patent  for  improved  horseshoe  machine  will  extend 
only  to  particular  device  described;  Wilkins,  etc.,  Co.  v.  Webb,  89 
Fed.  983,  holding  it  infringement  to  use  either  of  two  machines  in- 
cluded in  a  patent 

Distinguished  in  Winans  v.  Denmead,  15  How.  342,  14  D.  722, 
collecting  cases  and  holding  claim  of  patentee  shoul<|  be  extended 
to  include  forms  other  than  those  specifically  claimed;  Andrews  y. 
Carman,  13  Blatchf.  317,  F.  C.  371,  construing  claim  to  include 
driven  as  well  as  flowing  well;  Stephenson  v.  Hoyt,  22  Fed.  Cas. 
1305,  holding  parol  evidence  admissible  to  show  extent  of  patentee's 
invention  where  doubts  arise. 

Patent.— A  claim  to  a  combination  of  machinery  will  not  be 
sustained  unless  shown  to  be  novel,  p.  177. 

Cited  and  followed  in  Busell  Trimmer  Co.  v.  Stevens,  137  U.  8. 
433,  34  L.  723,  11  S.  Ct  154,  holding  improvements  in  rotary  cutters 
involving  merely  mechanical  skill  not  patentable;  Magln  v.  Karle, 
150  U.  S.  892,  37  L.  1120,  14  S.  Ct  155,  holding  improved  apparatus 
for  cooling  and  drawing  beer  not  patentable;  Milllgan,  etc.,  Co.  v. 
Upton,  4  Cliff.  251,  252,  F.  O.  9,607,  holding  comminuted  glue  differ- 
ing In  no  respect  from  ordinary  glue  not  subject  of  invention;  Union 
Gas,  etc.,  Co.  v.  Doak,  88  Fed.  89,  holding  patent  for  mechanism  for 
igniting  gas  by  means  of  electric  spark  void  for  want  of  novelty. 

Patent — The  question,  whether  a  newly-developed  property  of 
lead  used  in  the  formation  of  pipes  might  have  been  patented  with- 
out the  intervention  of  machinery,  not  being  in  the  case,  is  not 
decided,  p.  177. 

14  How.   189-192»   14   L.   381,   UNITED   STATES   v.   HEIRS   OF 
RILLIEUX. 
District  Court— Acts  of  1824  and  1844,  in  conferring  a  special 
Jnrisdlction  upon  the  District  Courts  where  none  existed  before, 
gave  them   Jurisdiction  to   adjudicate   written  evidences   of   title 
claimed  by  virtue  of  French,  Spanish  or  English  grants,  but  not  ta 
give  a  decree  founded  on  mere  possession,  p.  190. 
Aflirmed  in  United  States  v.  Gusman,  14  How.  193,  14  L.  383. 
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Proof. —  Where  one  claims  as  heir,  proof  of  heirship  most  be  In- 
troduced to  establish  such  heirship  before  any  decree  can  be  made, 
p.  192. 

14  How.  198,  14  L.  383,  UNITED  STATES  r.  OUSMAN. 

United  States  y.  Heirs  of  Rllileux,  14  How.  189,  supra,  affirmed 
and  applied.    , 

Not  cited. 

14  How.  193-218,  14  L.  883,  TROT  IRON  AND  NAIIi  FAOTOBT 
V.  CORNING. 

Evidence  presented  by  defendant  being  conflicting  and  Irreconcil- 
able, held  not  to  dlsproYe  originality  of  patent  In  issue,  and  Insuffi- 
cient to  establish  license  from  patentee,  pp.  208,  209. 

Affirmed  In  Ck>ming  t.  Troy,  etc..  Factory,  16  How.  466,  468»  14 
L.  774,  holding  second  appeal  will  not  lie  upon  same  question. 

A  mere  license  given  to  a  party  to  use  a  patent  without  the  addi- 
tion of  the  word  "assigns"  or  equivalent  words,  showing  that 
auch  license  was  meant  to  be  assignable.  Is  only  a  grant  of  personal 
power  to  the  licensee  and  is  not  transferable  by  him  to  another, 
p.  216. 

Cited  and  followed  in  Oliver  v.  Rumford  Chemical  Works,  109 
U.  S.  82,  27  L.  864,  3  S.  Ct  66,  holding  administrator  did  not  take 
•exclusive  right  to  use  self-raising  flour;  Hapgood  v.  Hewitt,  119 
U.  S.  234,  30  L.  372,  7  S.  Ct  197,  holding  right  to  use  invention 
•did  not  pass  to  new  corporation;  Putnam  v.  HoUender,  19  Blatchf. 
•68,  6  Fed.  892,  holding  license  to  use  Invention  did  not  confer  right 
to  sub-license  another;  Gibbs  v.  Hoefner,  22  Blatchf.  38y  19  Fed. 
326,  holding  shop  license  to  one  did  not  protect  a  sub-li(%n8ee  from 
penalty  for  infringement;  Eclipse,  etc.,  Co.  v.  Woodmanse,  etc.,  Co., 
24  Fed.  653,  holding  assignment  by  licensee  conferred  no  rights  on 
defendant  to  use  patent;  Haffcke  v.  Clark,  50  Fed.  536,  8  U.  S.  App. 
69,  holding  partnership  agreement  to  manufacture  patented  refrig- 
erator conferred  no  rights  except  on  partnership;  Thomson  v.  Citi- 
zens* National  Bank,  53  Fed.  256,  10  U.  S.  App.  500,  holding  implied 
license  to  partnership  to  use  account-books  did  not  pass  to  succeed- 
ing corporation;  Waterman  v.  Shlpman,  55  Fed.  966,  14  U.  S.  App. 
812,  holding  exclusive  right  to  manufacture  patented  articles  did 
not  pass  to  receiver;  Russ  v.  Putney,  38  N.  H.  47,  holding  sale  of 
machine  with  right  to  use  patented  saw  need  not  be  in  writing. 
See  note  on  this  subject  in  60  Am.  Rep.  847.  Approved  in  Lane,  etc., 
Co.  V.  Locke,  150  U.  S.  195,  37  L.  1050,  14  S.  Ct.  78,  holding  patentee 
estopped  from  demanding  royalty;  Lilienthal  v.  Washburn,  4  Woods, 
69,  8  Fed.  709,  holding  unnecessary  to  decide  whether  certain 
agreement  was  an  assignment  or  license;  Moore,  etc.,  Co.  v.  Cronk, 
etc.,  Co.,  69  Fed.  998,  holding  licensee  for  deflnlte  period  must  Join 


243  Notes  on  U.  S.  Reports.  14  How.  218-227 

a  patentee  In  suing  for  infringement;  Harrison  y.  Morton,  83  Md« 
479,  35  Atl.  102,  holding  assignment  not  following  statutory  re- 
quirements conveyed  to  plaintiff  merely  equitable  title. 

Distinguished  in  Waldo  t.  American,  etc.,  Co.,  92  Fed.  628,  hold- 
ing license  to  use  apparatus  assignable. 

Parol  teetimony.— A  written  agreement  cannot  be  controlled  by 
parol  testimony  of  declarations  or  conversations  at  the  time  or  be- 
fore it  was  completed.  But  the  circumstances  in  which  the  parties 
were  placed  at  the  time  the  agreement  was  made  may  be  given 
In  evidence,  p.  217. 

Miscellaneous.— Mlscited  In  Blair  v.  West,  etc.,  Co.,  7  Neb.  163» 
to  point  that  pleadings  failed  to  show  cause  removable. 

14  How.  218-227,  14  K  394.  SILSBY  v.  FOOTB. 

Federal  Circuit  Courts  sitting  in  New  York  may,  in  their  discre- 
tion, properly  follow  State  court  practice  of  allowing  an  additional 
Juror  to  be  drawn  and  sworn  where  one  of  original  twelve  becomes 
Incapacitated  after  impaneUment,  and  before  any  evidence  is  pro- 
duced; and  when  the  exercise  of  such  discretion  Is  not  prejudicial 
to  the  party  objecting,  no  writ  of  error  will  lie,  pp.  219,  220. 

Cited  and  approved  in  Cook  v.  Burnley,  11  Wall.  676,  20  L.  86, 
holding  writ  of  error  will  not  lie  from  decision  of  inferior  court 
granting  motion  to  supply  lost  writ;  Crumpton  v.  United  States, 
138  U.  S.  365,  34  L.  960,  11  S.  Ct.  357,  refusing  to  review  decision  on 
application  for  process  for  witness  at  government  expense;  Brewer 
V.  Jacobs,  22  Fed.  234,  holding  objection  to  qualification  of  Juror 
too  late  after  verdict;  United  States  v.  Richardson,  28  Fed.  69, 
holding  national  courts  may  avail  themselves  of  State  officers  in 
calling  Jury. 

Patent  —  Disclaimer.— Under  seventh  section  of  act  of  1837,  not 
only  the  patentee  but  also  his  assigns,  executors  or  administrators 
may  make  disclaimer  of  either  the  whole  or  a  sectional  part  of  his 
Interest  in  such  patent,  p.  221. 

Cited  and  approved  in  Smith  v.  Nichols,  21  Wall.  117,  22  L.  567, 
collecting  cases  and  holding  disclaimer  can  be  filed  either  before  or 
after  suit  is  commenced;  Tuck  v.  Bramhlll,  6  Blatchf.  101,  F.  C. 
14,213,  holding  disclaimer  of  **  roll  without  the  core  **  valid. 

Patent  —  IMselaimer.— Where  disclaimer  offered  liJ  evidence  by 
plaintiff,  stated  plaintiff  himself  was  patentee,  it  is  error  to  refuse 
to  allow  such  evidence  on  the  ground  that  the  instrument  failed  to 
state  extent  of  plalntifTs  interest.  The  fair  Implfcation  is,  that 
where  the  instrument  is  silent  respecting  transfer  of  any  part  of 
it  plaintiff  still  owns  the  whole.  Such  implication  is  sufficient 
without  express  declaration,  p.  222. 
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"Appeal  and  error.— A  judgment  will  not  be  reversed  where  evi- 
dence is  properly  rejected,  though  an  erroneous  reason  was  given 
therefor,  pp.  221,  222. 

Cited,  Jennison  v.  Haire,  29  Mich.  222,  upholding  judgment  where 
incompetent  evidence  was  rejected  as  immaterial  and  irrelevant. 

Konsuit.— Federal  courts  have  no  power  to  order  a  peremptory 
nonsuit  against  the  will  of  the  plalntiif,  p.  222. 

Cited  and  followed  in  Castle  v.  Bullard,  23  How.  183,  16  L.  427. 
holding  Circuit  Court  without  power  to  grant  peremptory  nonsuit 
against  wish  of  plaintiff;  Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31 
L.  505,  8  S.  Ct.  514,  upholding  refusal  of  defendant's  motion  to  take 
case  from  jury  on  plaintiff's  testimony;  Miller  v.  Baltimore,  etc., 
R.  R.,  17  Fed.  Cas.  305,  overruling  motion  of  defendant  for  nonsuit 
on  ground  of  insufficient  evidence;  Northern,  etc.,  R.  R.  v.  Charless, 
51  Fed.  572,  7  U.  S.  App.  359,  holding  motion  by  defendant  for  order 
dismissing  case  properly  denied;  Kettlewell  v.  Peters,  23  Md.  317, 
holding  nation  for  nonsuit  on  ground  of  improper  parties,  properly 
denied.  See  valuable  note  discussing  this  subject  in  24  Am.  Dec. 
620.  Approved  in  Atchison  etc.,  R  R.  v.  Myers,  63  Fed.  796,  24 
U.  S.  App.  295,  collecting  cases  and  holding  defendant  waived  right 
by  introducing  evidence  after  motion  to  dismiss  was  denied;  Pattinsf 
V.  Spring,  etc.,  Co.,  93  Fed.  99,  holding  proper  Federal  procedure  is 
to  impanel  jury  and  direct  verdict  on  plaintiff's  non-appearance. 

Distinguished  in  Central,  etc.,  Co.  v.  Pullman's  Car  Co.,  139  U.  S. 
39,  35  L.  61,  11  S.  Ct  481,  holding  United  States  Circuit  Courts  may 
grant  non-suit,  where  State  statute  authorizes  it. 

Patent  notioe.— Under  fifteenth  section  of  act  of  1836,  relating 
to  actions  founded  upon  letters-patent,  notice  by  defendant  that 
patent  had  been  described  in  Ure's  Dictionary  of  Arts  prior  to  the 
time  of  issue  of  patent  to  plaintiff,  and  that  it  had  been  used  prior 
to  that  time,  is  not  a  sufficient  notice  under  the  act,  when  such 
notice  does  not  state  particular  place  in  the  book  where  such 
description  is  to  be  found,  nor  the  place  where  such  invention  was 
used,  pp.  222,  223. 

Cited  and  followed  In  Blanchard  v.  Putnam,  8  Wall.  428,  19  L. 
436,  reversing  judgment  where  notice  did  not  specify  person  and 
place. 

A  patent  being  for  a  combination  of  certain  parts  of  machinery 
is  not  infringed  unless  all  the  parts  embraced  in  such  combination 
are  used,  p.  225. 

Cited  and  relied  upon  in  Electric  Signal  Co.  v.  Hall  Signal  Co., 
114  U.  S.  98,  29  L.  99,  5  S.  Ct  1076,  holding  use  of  insulated  track 
different  from  use  of  ground  return  circuit;  Crompton  v.  Belknap 
Mills  Co.,  30  Fed.  Cas.  1067,  holding  patent  for  combination  of  three 
things  not  infringed  by  combining  two  of  them  with  another;  Hoe 
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T.  Knap,  27  Fed.  208»  holding  patent  not  Infringed  where  a  different 
element  substituted  for  one  In  patent  Approved  In  dissenting 
opinion  In  SUsby  y.  Foote,  20  How.  391,  15  L.  957,  majority  holding 
combination  of  machinery  for  regulation  of  air  to  furnace  valid. 

Patents.— Where  a  claim  does  not  point  out  and  designate  the 
particular  elements  which  compose  the  combination,  but  only  de- 
clares, as  it  properly  may,  that  the  combination  Is  made  up  of  such 
described  machinery  as  eifects  a  particular  result.  It  Is  a  question 
of  fact  for  the  Jury  to  determine  which  of  the  described  parts  are 
essential  to  produce  that  result,  p.  226. 

Approved  In  Whipple  v.  Middlesex  Oo.,  29  Fed.  Oas.  948^  constm- 
Ing  claim  to  be  co-eztenslve  with  patent. 

14  How.  227-240,  14  L.  898,  OALKIN  &  00.  v.  OOOKB. 

Texas  —  Duties.— The  State  of  Texas  was  admitted  into  the 
Union  December  29,  1845.  From  that  day  the  laws  of  the  United 
States  extended  over  it.  Hence  a  seizure  of  goods,  January  80, 
1848,  Imported  from  another  State,  under  the  revenue  laws  of  Texas 
was  illegal,  p.  239. 

Cited  and  approved  in  Ames  v.  Railroad  Co.,  4  Dill.  257,  F.  0. 
324,  holding  admission  of  Colorado  as  State  extinguished  Territorial 
government;  Lee  v.  King,  21  Tex.  582,  holding  citizen  of  Louisiana 
entitled  to  interstate  privileges  from  admission  of  Texas;  State  v. 
Sais,  47  Tex.  310,  maintaining  suit  brought  by  heirs  of  original 
grantee  of  Mexican  government 

Miscellaneous.— Cited  In  note  to  56  Am.  Bep.  664,  to  point  that 
courts  of  one  State  have  authority  to  enjoin  persons  resident  within 
their  Jurisdiction  from  proceeding  further  in  foreign  suit 

14  How.  240-253,  14  L.  404,  DOWNEY  v.  HICKS. 

Judgment  cannot  be  rendered  upon  a  verdict  if  it  varies  from 
the  issue  In  a  substantial  matter,  or  if  It  finds  only  a  part  of  that 
in  Issne,  p.  246. 

Cited  and  followed  In  Holt  v.  Van  Bps,  1  Dak.  Ter.  212,  46  N.  W. 
601,  reviewing  cases  and  holding  where  Jury  failed  to  pass  on  issue 
of  ownership  no  valid  Judgment  could  be  entered. 

Findings.— Where  verdict  is  merely  Informal,  the  Jury  having 
found  in  general  as  to  the  Issues,  the  court  is  authorized  to  enter 
the  verdict  as  of  form,  p.  246. 

Appeal  and  error.—  An  objection  cannot  be  made  in  the  appellate 
court  to  a  release  under  which  a  witness  is  sworn  unless  objection 
be  made  below  and  exception  taken,  p.  247. 

Payment— A  certificate  of  deposit  or  promissory  note,  payable 
at  a  future  day,  is  not  a  payment  of  a  debt  unless  the  creditor  by 
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express  agreement  accept  It  as  such.    The  question  whether  there 
was  such  an  agreement  is  one  of  fact  for  the  Jury,  pp.  249,  250. 

Cited  approvingly  and  relied  upon  In  In  re  Morrill,  8  Bk.  Reg.  119, 
2  Sawy.  358,  F.  G.  9,821,  holding  note  given  by  surety  operated  as 
payment  of  debt  for  which  he  was  contingently  liable;  Baker  v. 
Draper,  1  ClifT.  421,  F.  C.  766,  holding  promissory  note  given  in 
payment  of  supplies  did  not  operate  as  payment;  Kimball  v.  The 
Ship  Anna  Kimball,  2  Ollff.  16,  F.  O.  7,772,  holding  notes  given  for 
the  accommodation  of  llbellant  and  not  for  payment;  Lansing  v. 
Wood,  57  Mich.  210,  23  N.  W.  773,  holding  balances  represented  by 
unpaid  certificates  were  properly  treated  as  not  discharged;  Knox 
V.  Gerhauser,  3  Mont  275,  holding  acceptance  of  order  on  third 
person  by  holder  of  note  did  not  extinguish  it;  BLadden  v.  Dooley, 
92  Fed.  281,  holding  giving  of  renewal  note  to  bank  did  not  dis- 
charge precedent  debt  Approved  in  In  re  Ouimette,  3  Bk.  Reg. 
(141),  572,  1  Sawy.  53>  F.  O.  10,622,  holding  indebtedness  reduced 
by  receipt  of  notes,  providing  they  were  collectible;  In  re  Hurst  13 
Bk.  Reg.  463,  1  Flipp.  470,  F.  O.  6,925,  holding  deed  of  composition 
providing  for  payment  in  promissory  notes,  payment  of  money 
under  statute. 

Bills  and  notes.—  A  holder  of  a  note  is  not  to  be  imputed  with 
negligence  in  the  collection  of  a  note  payable  at  a  bank,  where 
the  bank  is  insolvent  and  the  maker  of  the  note  is  not  prejudiced, 
p.  250. 

^Payment— Where  the  evidence  showed  that  after  the  maturity 
of  certificate  of  deposit  the  debtor  admitted  his  liability  to  make  it 
good,  the  Jury  should  have  been  Instructed  that  said  evidence  tended 
to  prove  that  the  certificate  was  not  taken  as  payment,  p.  250. 

14  How.  253-208,  14  L.  409,  DB  LANE  v.  MOORE. 

Secondary  evidence. —  Where  an  antenuptial  contract  was  al- 
leged to  have  been  made,  secondary  evidence  of  its  contents  should 
have  been  admitted  upon  affidavits  of  the  parties  that  they  had 
made  diligent  search  for  the  same,  but  were  unable  to  find  it  and 
believed  it  lost  p.  263. 

Recording  laws.— Failure  to  record    a    deed    within    statutory^ 
period  does  not  make  it  absolutely  void.    It  Is  binding  between  the  ; 
parties;  and  if,  after  statutory  period,  It  is  reacknowledged  and 
then  recorded  it  is  notice  from  such  time  with  same  effect  as  If 
recorded  within  statutory  period,  pp.  265,  266. 

A  deed  regularly  recorded  in  one  State  will  have  the  same  effect 
in  another  State  to  which  the  property  is  removed,  as  it  had  in  the 
State  where  it  was  recorded,  p.  267. 

Cited  and  followed  in  Hicks  v.  Skinner,  71  N.  G.  548,  17  Am.  Rep. 
24,  holding  antenuptial  contract  registered  in   New   York   good. 
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though  property  removed  to  North  Carolina.  Approved  In  concur- 
ring opinion  in  Growell  v.  Skipper,  6  Fla.  589,  refusing  to  determine 
whether  recording  statute  applied  to  contracts  made  out  of  State. 

Distinguished  in  dissenting  opinion,  Hicks  v.  Skinner,  71  N.  O. 
565,  majority  holding  antenuptial  contract  registered  in  New  Tork 
good  against  creditors  of  husband  elsewhere. 

Ladies. —  Delay  by  complainants  for  unreasonable  time  to  en- 
force whatever  rights  they  had  under  an  antenuptial  contract 
against  an  executor  who  divided  the  property  under  authority  of 
coiut,  will  bar  them  from  obtaining  relief  in  court  of  Justice,  pp. 
267,  26a 

Distinguished  in  Greene  v.  Bishop^  1  Cliff.  203,  F.  C.  5,768,  hold- 
ing omission  to  prosecute  for  limited  time  not  a  bar  to  relief. 

14  How.  268-282,  14  L.  416^  TRUSTEES  FOR  VINOBNNBS  UNI- 
VERSITY V.  INDIANA. 

TezTitories.— The  ordinance  of  1787  vested  the  legislature  of 
Indiana  territory  with  general  legislative  powers;  it  could  grant 
corporate  powers  and  such  powers  were  not  affected  by  its  admis- 
sion as  jEL  State,  p.  273. 

Qted  and  relied  upon  in  Whitmore  v.  Hardin,  3  Utah,  130,  1  Pac. 
467,  upholding  a  territorial  act  granting  Probate  Courts  jurisdiction 
In  cases  of  divorce;  Wagner  v.  Harris,  1  Wyo.  200,  holding  territorial 
legislatures  have  authority  to  create  municipal  corporations.  Ap- 
proved in  Rogers  v.  Burlington,  3  Wall.  662,  18  L.  82,  assuming 
authority  in  municipal  charter  to  borrow  money,  conferred  by  terri- 
torial legislature;  Territory  v.  Scott,  3  Dak.  Ter.  400,  20  N.  W.  407, 
holding  valid  provision  in  organic  act  prescribing  for  change  of 
seat  of  government;  People  v.  Butte,  4  Mont  207,  47  Am.  Rep.  348, 
collecting  cases  and  holding  territorial  legislature  may  prescribe 
qualifications  of  voters  for  municipal  charter.  Approved  in  dissent- 
ing opinion,  Potter  v.  Rio  Arriba,  etc.,  Co.,  4  N.  Mex.  (331)  671,  17 
Pac.  618,  majority  holding  territorial  act  prohibiting  aliens  from  ac- 
quiring property  not  applicable  to  executory  contracts;  Guild  v. 
First  Nat.  Bank,  4  S.  Dak.  582,  57  N.  W.  504,  holding  territorial  legis- 
lature might  provide  for  different  rate  of  interest  in  difTerent 
counties. 

A  corporation  is  not  dissolved  by  reduction  of  its  trustees  to  a 
less  number  than  authorized  to  act  by  its  charter.  Its  functions 
are  merely  suspended  awaiting  legislative  action,  p.  273. 

School  lands.— Where  lands  are  reserved  for  school  purposes  by 
the  general  government  for  the  use  of  certain  townships,  the  title 
to  such  lands  does  not  vest  in  the  State  but  remains  in  the  Federal 
government,  vesting  in  the  corporation  named  as  soon  as  it  has 
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the  capacity  to  take.    Tlie  title  to  such  lands  partakes  of  nature  of 
executory  devise  or  of  a  dedication  of  property  to  public  use,  p.  274. 

Cited  and  approved  In  Miller  v.  State,  38  Ala.  603,  holding  statute 
of  limitations  applicable  to  action  by  State  on  behalf  of  township; 
Mlntner  y.  Shirley,  45  Miss.  385,  holding  land  dedicated  for  school 
purposes  subject  to  location  by  an  Indian  reservation. 

School  lands.—  Where  lands  are  reserved  for  school  purposes  by 
the  general  government,  the  legislatures  of  the  respective  States 
have  no  power  to  enact  laws  to  effectuate  the  purposes  for  which 
the  lands  are  reserved,  but  have  no  poww  of  control  over  them  for 
any  other  purpose.  For  effectuating  such  purposes  the  title  Is  In 
the  beneficiaries,  p.  274. 

Cited  and  approved  In  Miller  v.  State,  88  Ala.  603,  holding  statute 
of  limitations  applicable  to  action  by  State  for  township;  Trustees 
of  University  v.  Moody,  62  Ala.  393,  holding  corporative  rights 
remained  unchanged  after  legislative  change  In  organization  of 
corporation;  State  v.  Springfield  Township,  6  Ind.  95,  granting  per- 
petual Injunction  restraining  State  commissioners  from  distributing 
Income  of  school  fund;  Da^ls  v.  State,  44  Ind.  47,  holding  legis- 
lature might  direct  rents  of  school  lands  paid  Into  county  treasury; 
In  argument  of  counsel  In  Simmons  v.  Holmes,  49  Miss.  140,  up- 
holding right  of  State  to  manage  school  funds;  State  v.  Trustees  of 
Ylncennes  University,  5  Ind.  79,  holding  decision  of  Supreme  Court 
binding  as  to  the  ownership  of  township  lands. 

School  lands.— In  order  to  reserve  lands  for  school  purposes  it 
Is  not  necessary  to  issue  a  patent,  p.  274. 

Cited  In  Baker  v.  Newland,  25  Kan.  80,  and  State  v.  Stringfellow, 
2  Kan.  820,  holding  reservation  of  school  lands  a  grant  of  them  to 
State;  United  States  v.  Elliot,  7  Utah,  392,  26  Pac.  1118,  holding 
reservation  becomes  absolute  when  lands  are  surveyed. 

Charitable  usee.—  Land  at  common  law  may  be  granted  to  pious 
uses  before  there  Is  a  grantee  In  existence  competent  to  take;  the  fee 
to  such  lands  will  in  the  meantime  be  In  abeyance,  p.  274. 

Cited  and  approved  In  Ould  v.  Washington  Hospital,  95  U.  S.  813, 
24  li.  452,  holding  valid  devise  to  trustees  to  hold  until  creation  of 
corporation. 

Corporations.— A  board  of  trustees  incorporated  by  a  territorial 
legislature  to  carry  out  the  purposes  of  Congress  In  making  town- 
ship reservations  Is  a  private  corporation  possessing  rights  that  can- 
not be  taken  away  by  the  legislature,  p.  277. 

Cited  and  followed  in  Kellum  v.  State,  66  Ind.  597,  holding  lottery 
privilege  to  corporation  a  vested  right  unaffected  by  governmental 
action;  Downing  v.  Board  of  Agriculture,  129  Ind.  449,  28  N.  B. 
125, 12  L,  B.  A.  666,  holding  act  abolishing  State  board  of  agriculture 
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imconstitational;  Graded  School  Diet  t.  Trustees^  95  Ky.  443,  26  S. 
W.  10,  holding  grant  to  trustees  for  educational  purposes  irreyocable; 
Ohio  Y.  Neff,  62  Ohio  St.  404,  40  N.  E.  724,  28  L.  R.  A.  413,  holding 
priTate  eleemosynary  corporation  within  constitutional  protection  of 
priTate  property.  Approved  in  State  v.  Stormont,  24  Kan.  694,  hold- 
ing admission  of  Kansas  did  not  repeal  charter  granted  by  territorial 
legislature;  Judah  v.  Trustees  of  Vincennes,  16  Ind.  58,  reciting  acta 
of  leading  case;  dissenting  opinion,  Scobey  v.  Gibson,  17  Ind.  577, 
collecting  cases,  majority  holding  redemption  law  unconstitutional 
as  to  sales  upon  existing  contracts.  See  note  discussing  this  sub- 
ject, 5  Am.  St  Rep.  805. 

Distinguished  in  Pennsylyania  Ck)llege  Cases,  13  Wall.  214,  20  L. 
553,  holding  act  of  the  legislature  changing  location  of  incorporated 
college  valid. 

14  How.  282-296,  14  L.  422,  CHRISTY  v.  SCOTT. 

EJaotment.— Where  plaintiff  alleges  he  was  seized  in  fee,  an 
answer,  without  denying  such  allegation,  that.  If  plaintiff  had  paper 
title.  It  was  invalid,  constitutes  no  defense,  p.  292. 

Cited  and  followed  in  Bayerque  v.  Cohen,  1  McAll.  118,  F.  C.  1,134, 
holding  allegation  of  seisin  and  possession  sufficient  to  maintain 
action  to  remove  cloud. 

In  ejaotment  plaintiff  must  depend  upon  the  strength  of  his  own 
title.  Against  trespasser  actual  prior  possession  is  sufficient  to 
enable  plaintiff  to  recover.  Defendant  cannot  question  plaintiff's 
title  or  set  up  one  outstanding  in  another,  p.  292. 

A  number  of  cases  have  affirmed  and  relied  upon  this  holding: 
Haws  V.  Victoria,  etc.,  Co.,  160  U.  S.  317,  40  L.  441,  16  S.  Ct  288, 
holding  trespasser  could  not  allege  invalidity  of  plaintiff's  claims; 
Mickey  v.  Stratton,  5  Sawy.  479,  F.  C.  9,530,  collecting  cases  and 
holding  plaintiff  in  quiet  possession  entitled  to  recover  from  one 
entering  under  invalid  deed;  Wilson  v.  Fine,  14  Sawy.  35,  38,  38  Fed. 
790,  798,  allowing  action  to  be  maintained  by  assignee  of  recog- 
nized settler  against  trespasser;  Turner  v.  Aldridge,  1  McAll.  232, 
F.  C.  14,249,  verdict  for  plaintiff  In  action  of  ejectment  against 
defendant,  a  trespasser;  Aurora  Hill,  etc.,  Co.  v.  '85  Mining  Co.,  34 
Fed.  520,  holding  possessory  title  sufficient  to  support  action  against 
trespassers;  Meydenbauer  v.  Stevens,  78  Fed.  794,  jury  finding  for 
plaintiff  though  location  defective;  Van  Auken  v.  Monroe,  38  Mich. 
730,  collecting  cases  and  refusing  to  allow  defendants  to  challenge 
sufficiency  of  plaintifTs  title;  Shaw  v.  Hill,  79  Mich.  91,  44  N.  W. 
424,  holding  ejectment  can  be  maintained  by  one  in  possession 
under  worthless  title;  Davis  v.  Thompson,  56  Mo.  41,  holding  pos* 
session  for  thirty  years  sufficient,  without  showing  title  from  United 
States;  Hall  v.  Gallemore,  138  Mo.  644,  40  S.  W.  893,  holding  claim 
ander  color  of  title  will  prevail  in  ejectment  against  naked  trespasser; 
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Probst  T.  Trustees,  8  N.  Mex.  (240),  881,  5  Pac.  705,  holding  It  un- 
necessary to  prove  deed  properly  registered  to  recover  possession  of 
land;  New  Mexico,  etc.,  R.  R.  v.  Crouch,  4  N.  Mex.  (143)  299,  13  Pac. 
203,  holding  one  in  actual  possession  of  government  land  can  recover 
from  intruder;  Oregon,  etc.,  Ck).  v.  Hertzberg,  26  Or.  222, 37  Pac.  1021, 
holding  action  of  ejectment  will  lie  against  trespasser  by  one  having 
prior  possession;  Alexander  v.  Gilliam,  39  Tex.  235,  holding  tenant 
in  common  in  possession  can  maintain  action  against  trespasser. 
Approved  in  Hamilton  v.  Brown,  161  U.  S.  274,  40  L.  699,  16  S.  Ct 
592,  holding  Judgment  declaring  escheat  a  complete  defense  to 
action  by  heirs  of  prior  owner;  Teese  v.  Phelps,  1  McAlL  19  P.  C. 
13,818,  holding  Circuit  Court  will  follow  modes  of  procedure  In 
State  courts  modified  by  own  rules;  Rush  v.  French,  1  Ariz.  Ter. 
153,  holding  defendant's  earlier  location  stronger  than  plaintifTs 
possession;  McEwen  v.  Portland,  1  Or.  302,  holding  plaintiff  must 
show  better  title  than  possessory  one  of  defendants;  House  v. 
Keavis,  89  Tex.  631,  35  S.  W.  1064,  holding  outstanding  title  not  suffi- 
cient to  defeat  rights  on  prior  possession. 

Distinguished  in  Sabariego  v.  Maverick,  124  U.  S.  296,  31  L.  444, 
8  S.  Ct.  480,  refusing  to  allow  recovery  by  virtue  of  prior  possession 
unless  continuous;  Tobin  v.  Walkinshaw,  1  McAU.  165,  F.  C.  14,069, 
holding  title  under  inchoate  Mexican  grant  not  sufficient  to  maintain 
one  not  a  trespasser;  White  v.  Keller,  114  Mo.  483,  21  S.  W.  861, 
holding  prior  possession  without  other  claim  of  right  not  supporting 
ejectment  against  intruder. 

Ejectment.— Although  technical  common-law  pleading  is  dis- 
pensed with  In  Texas,  the  principles  which  regulate  the  merits  of 
trial  by  ejectment  and  the  substance  of  a  plea  of  title  are  preserved, 
pp.  292,  293.  ^ 

The  office  of  a  plea  is  to  state  on  record  the  answer  of  defendant 
to  the  allegations  of  plalntifT.  Hence  a  plea  by  defendant  setting 
up  evidence  upon  which  plaintiff  is  supposed  to  rely  Is  bad,  p.  293. 

Grants.—  The  law  will  not  determine  as  to  the  validity  of  a  par- 
ticular grant,  unless  its  existence  be  first  admitted,  pp.  293,  294. 

AllesL8.~A  citizen  of  the  United  States  holding  title  to  lands  in 
Texas  is  •capable  of  maintaining  an  action  to  recover  the  same.  A 
plea  objecting  to  action  on  ground  of  alienage  of  plalntiflis  is  bad, 
p.  294. 

Ejectment  —  Plea.—  Under  statute  of  limitations,  a  plea  that  de- 
fendant claimed  certain  lands  by  metes  and  bounds  and  disclaimed 
all  not  included  within  such  metes  and  bounds  Is  bad,  there  being 
nothing  to  show  that  the  land  included  was  part  of  land  claimed  by 
plaintiff,  p.  294. 

Ejectment  —  Pleading  title.— Where  declaration  does  not  show 
upon  what  particular  title  the  plaintiff  relies,  it  is  proper  and  neces- 
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sarj  for  defendant  having  a  good  defense  to  certain  title  to  plead 
speciallj  plaintifTs  title  and  answer  to  it,  p.  293. 

Miscellaneous. —  The  cases  of  Christy  t.  Scott,  14  How.  296,  14 
L.  428^  Christy  t.  Young,  14  How.  296,  14  L.  428,  and  Christy  y. 
Henley,  14  How.  297,  14  L.  428,  decided  on  opinion  of  principal  case. 

Miscited  in  Perkins  y.  Rogers,  35  Ind.  156,  9  Am.  Rep.  664,  United 
States  y.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  289, 
and  United  States  y.  Fifteen  Hundred  Bales  of  Cotton,  27  Fed.  Cas. 
328,  to  proposition  that  political  questions  are  for  determination  of 
the  political  department  of  goyemment 

14  How.  296,  14  L.  428,  CHRISTY  y.  FINDLBY. 

Decided  on  authority  of  Christy  y.  Scott,  14  How.  282-29G»  14  L. 
422. 

No  citations. 

14  How.  296-297,  14  L.  428.  CHRISTY  y.  YOUNG. 

Decided  on  authority  of  Christy  y.  Scott,  14  How.  282-296^  14  L. 
422. 

No  citations. 

14  How.  297,  14  L.  42a  CHRISTY  y.  HENLEY. 

Decided  on  authority  of  Christy  y.  Scott,  14  How.  282-296,  14  L. 
422. 

No  citations. 

14  How.  297-813,  14  L.  428,  DOSS  y.  TYACK. 

Vacating  decree.— A  court  of  equity  has  full  power  to  amend, 
correct  or  yacate  a  decree  dismissing  suit  at  any  time  during  the 
term  in  which  it  was  rendered,  for  error  either  of  law  or  fact,  pp. 
312,  313. 

Cited  and  followed  in  Goddard  y.  Ordway,  101  U.  S.  752,  25  L. 
1043,  setting  aside  order  confirming  decree  after  appeal  to  Supreme 
Court  had  been  allowed;  Henderson  y.  Carbondale,  etc.,  Co.,  140 
U.  S.  40,  35  L.  338,  11  S.  Ct  696,  holding  rehearing  properly  granted 
to  receiver;  Union  Trust  Co.  y.  Rockford,  etc.,  R.  R.,  6  Biss.  199,  F. 
C.  14,401,  holding  court  can  set  aside  dismissal  and  restore  case 
without  losing  Jurisdiction;  Bumside  y.  Ennis,  43  Ind.  413,  holding 
court  may  set  aside  Judgment  and  order  overruling  motion  for  new 
trial;  Bishop  v.  Aborn,  16  R.  I.  569,  18  Atl.  203,  altering  decree 
so  that  complainants  shall  recover  but  half  the  costs;  Seaton  v. 
Brooking,  1  Tex.  App.  Civ.  585,  holding  orders  under  control  of 
court  until  end  of  term.  Approved  in  dissenting  opinion  Ex  parte 
Lanfire,  18  Wall.  192,  21  L.  884,  majority  distinguishing  and  holding 
conjunctive  sentence  cannot  be  restricted  to  one  alternative.    See 
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valuable  note  discussing  this  subject  in  54  Am.  St  Rep.  260,  60  Am. 
St  Rep.  638. 

Distinguislied  in  Nevada  v.  District  Court,  16  Nev.  372,  annulling 
order  setting  aside  judgment  on  ground  such  order  not  within 
statutory  provisions;  Manion  v.  Fahy,  11  W.  Va.  496,  holding  con- 
sent decree  cannot  be  set  aside  by  any  proceedings  in  the  case. 

A  verdict,  upon  an  issue  of  fraud,  finding  sale  to  be  fraudulent, 
will  not  be  set  aside  on  affidavit  of  some  of  the  Jurors  as  to  what 
they  meant  p.  313. 

Equity  practice  —  Fraudulent  sales.—  A  verdict  is  not  necessary 
to  inform  conscience  of  chancellor  where  the  answer,  while  denying 
fraud  in  abstract  admits  all  the  facts  necessary  to  constitute  it  in 
the  concrete,  p.  313. 

14  How.  313^28,  14  L.  435,  PBRKINS  v.  FOURNIQUBT. 

AccoTinting. —  It  Is  error  for  court  to  make  interlocutory  order 
for  accounting  where  the  matters  in  dispute  are  fully  covered  by 
releases,  p.  327. 

Oited  generally  in  Richmond  v.  Atwood,  52  Fed.  21,  5  U.  S.  App. 
151,  17  L.  R.  A.  618,  collecting  cases  and  holding  decree  awarding 
accounting  and  perpetual  injunction  an  interlocutory  decree. 

• 

Beleases  given  by  complainants  covering  all  matters  in  contro- 
versy are  a  conclusive  bar  to  an  action  brought  by  said  complainants 
upon  the  same  matters,  p.  327. 

Oited  and  followed  in  Olafiin  Go.  v.  Dacus,  69  Fed.  999,  holding 
release  executed  by  creditor  to  insolvent  debtors  bars  action  on 
original  debt;  Grumley  v.  Webb,  48  Mo.  571,  holding  receipt  in 
satisfaction  of  all  claims  and  demands  bars  action  on  prior  claims; 
Clark  V.  Clough,  65  N.  H.  79,  23  Atl.  528,  holding  releases  under 
seal  bar  right  to  redeem  and  accounting  of  rents  and  profits.  ' 

Miscellaneous. —  Miscited  in  following  to  principles  announced  in 
case  of  same  name  in  14  How.  328,  14  L.  441,  In  re  Santford,  etc., 
Co.,  160  U.  S.  255,  40  L.  416,  16  S.  C.  293,  Bissell,  etc.,  Co.  v.  Gtoshen, 
etc.,  Co.,  72  Fed.  549,  43  U.  S.  App.  47,  People's  Bank  v.  ^tna  Ins. 
Co.,  76  Fed.  549,  and  Meacham  Arms  Co.  v.  Swarts,  2  Wash.  Ter. 
417,  7  Pac.  860,  all  to  questions  of  practice  on  conclusiveness  of 
Judgment  as  remanded. 

14  How.  328-334,  14  L.  441,  PERKINS  v.  FOURNIQUET. 

Appeal  and  error.—  A  mandate  leaves  nothing  to  the  discretion  or 
judgment  of  lower  court  but  to  carry  decree  into  execution.  If 
such  decree  has  been  misunderstood  or  misconstrued,  the  matter 
may  be  carried  to  appellate  court  for  correction,  either  by  way  of 
appeal  or  upon  motion  have  mandamus  issue  to  compel  its  execu- 
tion, p.  330. 
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Cited  and  followed  In  re  Washington,  etc.,  R.  R.,  140  U.  S.  06,  85 
L.  841,  11  S.  Ct.  674,  holding  lower  court  in  executing  mandate 
should  not  have  allowed  interest;  Gaines  v.  Rugg,  148  U.  S.  243,  87 
L.  437,  13  S.  Gt.  617,  holding  on  mandamus  error  below  to  take 
testimony  concerning  title;  Bissell,  etc.,  Ck).  v.  Goshen,  etc.,  Co.,  72 
Fed.  549,  43  U.  S.  App.  47,  holding  lower  court  without  power  to 
modify  decree  aflSirming  award  of  final  injunction. 

Distinguished  in  City  Bank,  etc.  y.  Hunter,  152  U.  S.  514,  515,  38 
L.  535,  536,  14  S.  Ct  675,  676,  holding  appeal  will  not  lie  from 
Judgment  executing  mandate  for  less  than  |5,000;  In  re  Sanford, 
etc.,  Co.,  160  IT.  S.  255,  40  L.  416,  16  S.  Ct  293,  holding  not  incon- 
sistent with  mandate  to  allow  plaintiff  to  file  replication. 

Appeal.— Where  matters  in  dispute  under  an  execution  are 
brought  before  the  court  on  motion,  the  proceedings  are  necessarily 
summary;  but  the  decision  of  the  court  being  final  will  lie  to  the 
Supreme  Court,  p.  330. 

Cited  and  followed  in  Milwaukee,  etc.,  R.  R.  y.  Soutter,  2  Wall. 
443,  17  li.  861,  holding  order  ascertaining  amount  of  interest  in  exe- 
cuting mandate  of  court  appealable,  final  decree.  Approved  in 
Boffinger  v.  Tuyes,  120  U.  S.  204,  30  L.  651,  7  S.  Ct  533,  holding 
Judgment  of  court  quashing  a  particular  writ  of  execution  not  final 
decree. 

At  comnLon  law  a  Judgment  does  not  carr^  interest,  p.  331. 

Cited  and  approved  in  Washington,  etc.,  R.  R.  v.  Harmon,  147  U. 
S.  585,  589,  37  Ii.«290,  291,  13  S.  Ct  561,  563,  holding  in  District  of 
Columbia  Judgment  on  tort  does  not  bear  interest;  Baltimore,  etc.,  R. 
R.  V.  Sewell,  37  Md.  455,  holding  interest  accrues  from  Judgment 
rendered  and  not  verdict,  under  Maryland  statute. 

Judgments  in  Federal  courts.—  Act  of  1842,  providing  that  Judg- 
ments of  District  and  Circuit  Court  shall  bear  interest  as  Judgments 
of  State  courts  does  not  apply  to  equity  cases  nor  to  Judgments  of 
Supreme  Court;  but  in  computing  the  rate  of,  and  the  time  from 
which  affirmed  Judgments  on  appeal  shall  bear  interest  the  Supreme 
Court  adopts  rules  of  its  own,  pp.  331,  332. 

Cited  and  followed  in  The  Blenheim,  18  Fed.  48,  allowing  interest 
on  full  amount  of  decree  below;  People's  Bank  v.  ^tna  Ins.  Co.,  76 
Fed.  549,  holding  interest  cannot  be  collected  on  a  Judgment  of 
the  Federal  court  for  costs.  Approved  in  Hagerman  v.  Moran,  75 
Fed.  99,  44  U.  S.  App.  636,  holding  Federal  court  may  allow  interest 
though  Nevada  courts  do  not 

Distinguished  in  West  Wisconsin  R.  R.  v.  Foley,  94  U.  S.  102,  24 
L.  71,  holding  under  existing  rules  damages  in  addition  to  interest 
will  be  allowed  for  delay  appeals. 

Judgments. — The  awarding  of  damages  and  interest  by  Supreme 
Court  upon  the  affirmance  of  Judgment  of  lower  court  is  wholly  a 
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matter  of  discretion  vested  In  court  by  act  of  1789.    Without  the 
exercise  of  such  discretion  Judgments  do  not  bear  interest 

Cited  and  approved  in  Metcalf  y.  Watertown,  68  Fed.  863,  34  U.  8. 
App.  107,  holding  plaintiff  entitled  to  interest  from  date  when  find- 
ings were  made. 

14  How.  334-346,  14  L.  444,  HARRIS  Y.  HARDBMAN. 

Where  a  Judgment  taken  by  default  is  impugned,  every  proceed- 
ing leading  up  to  it  from  the  writ  and  indorsement  thereon  are  open 
to  examination.  But  when  the  matter  is  contested,  only  those 
matters  are  open  to  examination  which  the  parties  have  elected  as 
the  grounds  upon  which  they  choose  to  place  the  controversy,  p.  338. 

Cited  and  followed  in  Washington,  etc.,  R.  R.  v.  Alexandria,  etc., 
R.  R.,  19  Gratt  610, 100  Am.  Dec.  723,  holding  examination  of  record 
shows  no  notice  was  given;  Penobscot  R.  R.  v.  Weeks,  52  Me.  460, 
non-suiting  plaintiff  in  action  upon  Judgment  where  record  shows 
Judgment  rendered  without  notice. 

Where  a  Judgment  sought  to  be  enforced  against  one  over  whom 
the  court  rendering  the  Judgment  had  never  obtained  Jurisdiction 
either  by  actual  or  constructive  service,  such  Judgment  is  absolutely 
void  and  open  to  every  impeachment,  p.  345. 

This  holding  has  been  widely  Indorsed  and  followed:  Thompson 
V.  Whitman,  18  Wall.  ^6,  21  L.  900,  holding  one  not  precluded  by 
record  of  conviction  from  raising  question  where  seizure  was  made; 
Ray  V.  Norseworthy,  23  Wall.  136,  23  L.  118,  holding  purchaser 
under  assignee's  sale  did  not  take  free  from  mortgagee's  lien;  Pen- 
noyer  v.  Neff,  95  U.  S.  732,  24  L.  572,  sale  void  under  personal 
Judgment  without  attaching  property  or  personally  serving  defend- 
ant; Mexican,  etc.,  R.  R.  v.  Pinkney,  149  U.  S.  209,  37  L.  705,  13  S.  Ct 
865,  holding  general  Judgment  rendered  on  special  appearance  not 
binding  on  defendant;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  309,  F.  O. 
12,823,  setting  aside  Judgment  after  expiration  of  term  for  which 
it  was  rendered;  Gray  v.  Larrimore,  2  Abb.  (U.  S.)  549,  F.  C.  5,721, 
holding  sale  of  property,  made  under  decree  of  court  where  service 
defective,  void;  In  re  Peabody,  16  Bk.  Reg.  243,  19  Fed.  Cas.  36,  hold- 
ing ex  parte  order  approving  schedule  of  property  not  binding  on 
creditors;  Mathewson  v.  Sprague,  1  Curt  461,  F.  C.  9,278,  holding 
probate  decree  void  as  to  one  not  served;  Preston  v.  Walsh,  10 
Fed.  325,  holding  Judgment  absolutely  void  for  want  of  legal  ser- 
vice on  defendant;  Martin  v.  Dollar,  32  Ala.  424,  holding  Judgment 
for  default  predicated  on  a  void  levy  absolutely  void;  Beach  v. 
Beach,  6  Dak.  Ter.  377,  43  N.  W.  702,  setting  aside  on  motion  decree 
of  divorce  where  proper  service  not  made;  Babbitt  v.  Doe,  4  Ind.  358, 
holding  sale  of  real  estate  void  where  heirs  not  notified;  Doe  v. 
Anderson,  5  Ind.  36,  holding  order  of  Probate  Court  directing  sale 
of  land  a  nullity;  Beard  v.  Beard,  21  Ind.  328,  reversing  Judgment 
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of  alimony  against   non-resident;   Taylor  y.   Elliott,  52  Ind.   693, 
reTiewing  cases  and  setting  aside  Judgment  of  reversal  entered  after 
death  of  plaintiff;  Harshey  y.  Blacls:marr,  20  Iowa,  173,  80  Am. 
Dec.  523,  collecting  cases  and  holding  void  decree  and  sale  made 
upon  unauthorized  appearance  by  attorney;  Newcomb  v.  Dewey, 
27  Iowa,  390,  holding  junior  mortgagee's  equity  not  barred  by  fore- 
closure proceedings;  Clark  v.  Little,  41  Iowa,  501,  allowing  defend- 
ant in  action  upon  judgment  to  show  defective  service;  North  y. 
Moore,  8  Kan.  150,  holding  sale  of  land  under  Judgment  passed  no 
title;  Penobscot  R.  R.  y.  Weeks,  52  Me.  460,  decdarlng  judgment 
Told  where  record  shows  defective  service;  Clark  v.  Bryan,  16  Md. 
178^  refusing  recovery  on  attachment  bond  where  defendant  was 
never  summoned;  Salem  y.  Eastern  R.  R,  98  Mass.  449,  96  Am. 
Dec.  660,  holding  findings  of  board  of  health  on  removal  of  nui- 
sance not  binding  upon  defendant;  Tarleton  v.  Cox,  45  Miss.  436, 
holding  judgment  reyived  in  name  of  administrator  without  making 
him  party  void;  Brown  y.  Levee  Commissioners,  50  Miss.  483,  hold- 
ing decree  of  court  selling  and  transferring  property  coram  non 
Judice;  Marx  y.  Fore,  51  Mo.  75,  11  Am.  Rep.  434,  setting  aside 
Judgment  in  action  upon  it  on  ground  of  fraud;  Cloud  y.  Pierce  City, 
86  Mo.  367,  holding  Judgment  against  municipal  corporation  void 
for  want  of  service;  Harvey  v.  Whitlatch,  2  Mont  59,  vacating  a 
judgment  where  appeal  perfected  without  knowledge  of  defendant; 
Hauswirth  v.  Sullivan,  6  Mont  209,  9  Pac.  802,  setting  aside  judg- 
ment founded  upon  service  made  on  Sunday;  Eaton  v.  Hasty,  6  Neb. 
427,  29  Am.  Rep.  368,  holding  It  error  to  reject  evidence  tending  to 
prove  want  of  jurisdiction;  Atkins  v.  Atkins,  9  Neb.  202,  2  N.  W. 
472,  vacating  decree  of  divorce;  Wlnship  v.  Conner,  42  N.  H.  346, 
dismissing  suit  where  the  defendant  presumed  dead;  Ferguson  v. 
Crawford,  70  N.  Y.  260,  26  Am.  Rep.  594,  collecting  cases  and  hold- 
ing defendant  not  precluded  by  recital  from  foreclosing  junior  mort- 
gagee; Pennywit  v.  Foote,  27  Ohio  St  618,  22  Am.  Rep.  351,  holding 
that  where  war  made  intercourse  impossible  court  had  no  juris- 
diction to  render  judgment;    Laughlin  v.   Vogelsong,   5   Ohio  O. 
G.  412,  holding  finding  of  court  as  to  service  conclusive  on  collateral 
attack;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St  Rep.  805,  22  S. 
B.  184,  28  L.  R.  A.  661,  declaring  decree  of  divorce  on  publication 
in  Illinois  null  in  South  Carolina;  Barrett  v.  Oppenhelmer,  12  Heisk. 
303,  holding  upon  plea  of  nul  tiel  record,  lack  of  jurisdiction  may 
be  shown;  Washington,  etc.,  R.  R.  v.  Alexandria,  etc.,  R.  R.,  19 
Gratt.  610,  100  Am.  Dec.  723,  holding  appointment  of  trustee  by  court 
without  notice  to  president  or  director  void;  Baltimore,  etc.,  R.  R. 
T.  Pittsburgh,  etc.,  R.  R.,  17  W.  Va.  835,   holding  court  had  no 
Jarisdiction   to   entertain    proceedings    to   condemn    land    without 
notifying  owners;  Fowler  v.  Lewis,  36  W.  Va.  126,  14  S.  E.  461, 
holding  judgment  for  money  against  non-resident  founded  on  pub- 
lication void. 
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Cited  and  approved  in  Habich  v.  Polger,  20  Wall.  7,  22  L.  308, 
holding  in  action  ui>on  Judgment  against  trustees  immaterial 
whether  court  had  Jurisdiction  or  not;  International,  etc.,  Co.  v. 
Dill,  10  Ben.  95,  F.  C.  7.053,  setting  aside  attachment  and  cancelling 
bond  where  marshal  made  false  return;  in  dissenting  opinion  Ex 
parte  Holman,  28  Iowa,  178,  majority  distinguishing  and  holding 
State  court  will  not  inquire  whether  detention  under  Federal  process 
Is  illegal;  Foreman  y.  Carter,  9  Kan.  679,  affirming  Judgment  of 
foreclosure  where  one  voluntarily  took  residence  within  Confederate 
lines;  Johnson  v.  Robertson,  31  Md.  490,  remanding  case  to  allow 
evidence  of  sufficient  service;  Bruce  v.  Cloutman,  45  N.  H.  38,  84 
Am.  Dec.  112,  holding  return  sufficient  to  give  court  Jurisdiction; 
In  re  College  Street,  11  R.  I.  475,  setting  aside  decree  affirming  void 
street  assessments;  House  v.  Colling,  42  Tex.  493,  holding  in  action 
upon  Judgment  executrix  may  contest  testator's  liability;  Blain  v. 
Blain,  45  Vt  544,  holding  adjudication  in  New  Hampshire  no  bar 
to  action  of  divorce  in  Vermont.  See  valuable  notes  discussing  this 
subject  in  48  Am.  Dec.  271,  75  Am.  Dec.  149,  99  Am.  Dec.  533,  11 
Am.  Rep.  439,  and  50  Am.  St.  Rep.  737. 

Distinguished  in  Nations  v.  Johnson,  24  How.  205,  16  L.  632,  over- 
ruling plea  of  nul  tiel  record  where  defendant  regularly  notified  by 
publication;  Noble  v.  Union,  etc.,  R.  R.,  147  U.  S.  173,  37  D.  126, 
13  S.  Ct  273,  collecting  cases  and  holding  final  decision  of  executive 
that  a  company  was  authorized  to  receive  grant;  Galpin  t.  Page,  1 
Sawy.  331,  F.  C.  5,205,  holding  Judgment  unattackable  collaterally 
unless  record  affirmatively  shows  lack  of  Jurisdiction;  Holmes  v. 
Oregon,  etc.,  R.  R.,  7  Sawy.  401,  9  Fed.  245,  holding  adjudication  by 
court  of  fact  of  inhabitancy  not  open  to  collateral  attack;  Hunt 
V.  Ellison,  32  Ala.  203,  204,  205,  206,  holding  recital  in  record  that 
parties  came  sufficient  against  collateral  attack;  Bonsall  v.  Isett,  14 
Iowa,  313,  refusing  to  allow  sufficiency  of  service  to  be  attacked 
collaterally;  Dorsey  v.  Garey,  30  Md.  497,  holding  under  statutory 
provisions  court  may  order  sale  before  appearance  of  defendants; 
Judkins  v.  Union,  etc.,  Co.,  37  N.  H.  477,  480,  holding  under  nil 
debet  on  Judgment  the  Jurisdictional  facts  may  be  examined;  Shen- 
andoah, etc.,  R.  R.  V.  Ashby,  86  Va.  235,  19  Am.  St.  Rep.  900,  9  S.  E. 
1004,  allowing  amendment  of  defective  return  thirteen  years  after 
Judgment  by  default;  Ambler  v.  Leach,  15  W.  Va.  684,  holding  Judg- 
ment founded  upon  defective  writ  not  open  to  collateral  attack. 

Courts. —  Where  the  proceedings  are  in  fieri  and  still  before  the 
court,  it  is  competent  for  the  court  to  rectify  any  irregularity  which 
has  occurred  in  the  progress  of  the  cause  by  motion  where  such 
irregularities  could  have  formerly  been  rectified  either  by  writ  of 
error  coram  nobis  or  by  audita  querela,  pp.  345,  346. 

Cited  and  followed  in  Shuford  v.  Cain,  1  Abb.  (U.  S.)  306,  F.  C. 
12,823,  holding  Judgment  may  be  set  aside  on  motion  where  parties 
citizens  of  same  State;  Albree  v.  Johnson,  1  Flipp.  344,  345,  F.  C. 
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146,  setting  aside  judgment  on  motion  taken  during  coverture;  In- 
ternational, etc.,  Go.  y.  DiU,  10  Ben.  98,  F.  G.  7,053,  setting  aside 
attachment  where  marshal  had  made  no  attempt  to  find  defendants; 
Taylor  v.  Elliott,  52  Ind.  593,  setting  aside  judgment  of  reversal 
entered  after  death  of  plaintiff;  Penobscot  R.  R.  v.  Weeks,  52  Me. 
460,  non-suiting  plaintiff  where  record  shows  judgment  rendered 
without  notice.  Approved  in  dissenting  opinion,  Florida  v.  Greorgia, 
17  How.  509,  15  L.  201,  majority  upholding  United  States  as  party 
to  suit  between  two  States.  See  note  discussing  this  subject  in  4 
McGrary,  465. 

Distinguished  in  Smith  v.  Ontario,  17  Blatchf.  242,  F.  G.  13,086, 
holding  court  without  power  to  grant  leave  to  reargue  motion  for 
new  trial;  The  Elmhti,  16  Fed.  188,  holding  denial  of  motion 
to  set  aside  execution  not  appealable  Unal  judgment;  Stone  v. 
Peasley,  28  Vt  721,  holding  executed  decree  of  distribution  cannot 
be  altered  by  Probate  Gourt 

Service  of  process.— Where  a  rule  of  the  Glrcuit  Court  for  Mis- 
sissippi and  a  statute  of  Mississippi  prescribe  how  service  may  be 
made  in  lieu  of  personal  service,  a  return  by  the  marshal  that  he 
served  the  defendant  "  by  leaving  a  true  copy  at  his  residence,"  not 
strictly  following  either  such  rule  or  statute,  will  not  give  court 
jurisdiction,  p.  345. 

Cited  and  followed  in  Earle  v.  McVeigh,  91  U.  S.  510,  23  L.  401, 
holding  posting  of  summons  on  house  not  usual  dwelling-house  of 
defendant  insufficient;  Blythe  v.  Hinckley,  84  Fed.  240,  holding  ser- 
Tice  of  subpoena  by  leaving  it  with  a  male  person  In  same  abode 
not  sufficient;  Clark  v.  Little,  41  Iowa,  501,  holding  service  defective, 
return  not  showing  It  was  left  at  usual  place  of  residence,  etc.; 
Britt  V.  Hagerty,  11  Ohio  G.  C.  120,  enjoining  collection  of  taxes 
where  statutory  requirement  of  service  is  not  strictly  pursued. 

Distinguished  In  Bruce  v.  Cloutman,  45  N.  H.  38,  84  Am.  Dec. 
112,  holding  officer's  return  that  "  he  left  at  his  dwelling-house,"  etc., 
sufficient 

14  How.  346-351,  14  L.  449,  HOYT  v.  HAMMEKIN. 

A  deposition  taken  of  one  of  the  parties  to  a  suit  without  leave 
of  court  is  properly  rejected  when  offered  as  evidence,  pp.  349,  350. 

Svldeonoe. — The  official  acts  of  a  United  States  commissioner  be> 
ing  prima  facie  valid,  an  objection  to  a  deposition  being  offered  In. 
evidence  on  ground  that  it  did  not  appear  that  the  commissioner  who 
took  the  deposition  was  sworn,  will  not  be  sustained,  p.  350. 

Infants. —  Under  laws  of  Louisiana  property  belonging  to  a  child 
cannot  be  conveyed  by  its  parents  or  guardians  without  order  of 
judge  granted  or  advice  of  family  meeting,  p.  350. 

Vol.  V  - 17 
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Infants. —  Neither  father  nor  flruardlan  can  dispose  of  property  of 
child  or  ward  withont  sanction  of  Judge  of  his  domicile.  The  onlj 
right  a  father  has  is  to  take  the  nsnf met,  p.  351. 

Infants. —  Where  property  is  acquired  by  a  mother  in  the  name 
of  and  for  the  benefit  of  her  child  a  conyeyance  of  such  property 
by  the  father  not  in  accordance  with  the  laws  of  Louisiana  where 
the  conyeyance  was  made  or  of  Texas  where  the  property  was 
situated,  is  yoid,  p.  35L 

Not  cited. 

14  How.  851-^68,  14  L.  452,  GENBRAL  MUTUAL  INS.  GO.  T. 
SHERWOOD. 

Contracts  of  insurance  will  be  construed  by  the  courts  with 
reference  to  the  construction  placed  upon  them  by  merchants  and 
underwriters  through  the  general  consent  of  the  mercantile  world, 
p.  862. 

Gited  and  approyed  in  Moores  y.  Louisyllle  Underwriters,  14 
Fed.  232,  presuming  loss  of  raft  due  to  peril  insured  against  unless 
otherwise  shown. 

Maritime  Uens. —  Where  an  inpured  yessel,  through  negligence, 
collides  with  and  damages  another,  the  owners  of  the  damaged 
yessel  haye  by  operation  of  law  a  lien  upon  the  insured  yessel  for 
the  payment  of  the  damage,  p.  863. 

Olted  and  followed  in  The  John  G.  Steyens,  170  U.  S.  117,  42  L. 
^1,  18  S.  Gt.  546,  collecting  cases  and  holding  lien  upon  tug  for 
negUgence  preferred  to  lien  for  supplies  preyiously  furnished;  The 
Frank  G.  Fowler,  8  Fed.  335,  holding  failure  to  arrest  yessel  gaye 
second  lienholder  a  prior  equity. 

Insurance. —  The  court  in  applying  the  maxim  causa  proxima 
non  remota  spectatur  to  insurance  policies  will  inquire  no  further 
than  the  proximate  cause,  and  when  the  peril  insured  against  is  not 
such  cause,  there  is  no  principle  of  insurance  law  which  will  pre- 
yent  the  court  from  going  behind  such  peril  and  ascertaining  the 
efficient  cause,  p.  364. 

Gited  and  followed  in  Insurance  Go.  y.  Transportation  Go.,  12 
WalL  199,  20  L.  379,  holding  underwriters  responsible  for  loss  by 
sinking  vessel  set  afire  by  collision;  Northwest.,  etc.,  Go.  y.  Boston, 
etc.,  Go.,  41  Fed.  803,  804,  holding  storm,  not  stranding,  the  efficient 
cause  of  loss  by  scuttling;  Lynn,  etc..  Go.  y.  Meriden  Ins.  Go.,  158 
Mass.  676,  35  Am.  St  Rep.  543,  33  N.  B.  691,  692,  20  L.  R.  A.  304, 
holding  insurance  company  liable  for  damages  caused  by  fire  mak- 
ing short  circuit;  Daniels  y.  Ballentine,  23  Ohio  St  539,  13  Am.  Rep. 
268,  holding  tow-boat  company  not  responsible  for  loss  of  tow  by 
storm. 
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Insurance  —  Frozlmate  cause. —  Under  a  policy  Insuring  against 
perils  of  the  sea.  Including  barratry,  underwriters  are  not  relieved 
from  responsibility  for  loss  proximately  caused  by  peril  of  sea, 
even  though  master  were  negligent,  p.  366. 

Cited  and  followed  In  Lawrence  y.  Mlntum,  17  How.  Ill,  16  L. 
63,  holding  underwriters  liable  for  loss  of  goods  caused  by  jettison- 
ing cargo;  The  Potomac,  105  U.  S.  636,  26  L.  1196,  holding  under- 
writers liable  for  whole  damage  from  collision  without  regard  to 
negligence;  Orient  etc..  Go.  y.  Adams,  123  U.  S.  73,  31  L.  66,  8  S. 
Ct.  71,  allowing  recovery  on  policy  where  stranding  was  caused  by 
negligence  of  master;  Northwest,  etc.,  Go.  y.  Boston,  etc.,  Go.,  41 
Fed.  797,  803,  804,  holding  storm  proximate  cause  though  vessel  was 
scuttled  to  save  her  from  loss;  Earnmorr,  etc..  Go.  v.  Union  Ins.  Go., 
44  Fed.  376,  collecting  cases  and  holding  ordinary  negligence  of 
master  no  defense  on  policy  covering  perils  of  sea;  Pennsylvania 
B.  R.  V.  Manhelm,  66  Fed.  303,  holding  underwriters  liable  where 
vessel  grounded  and  was  pierced  by  unknown  log;  Louisville  Under- 
writers V.  Pence,  93  Ky.  101,  40  Am.  St  Rep.  179,  19  S.  W.  11,  hold- 
ing insurers  liable  under  policy  covering  unavoidable  dangers  where 
master  negligently  runs  aground;  Louisville,  etc..  Go.  v.  Monarch, 
90  Ky.  693,  36  S.  W.  666,  and  Hutchins  v.  Ford,  82  Me.  371,  19 
AtL  834,  collecting  cases,  both  holding  negligence  of  officers  no 
defense  on  marine  policy  for  recovery  for  loss  of  cargo;  Grescent 
Ins.  Go.  V.  Packet  Go.,  69  Miss.  210,  30  Am.  St  Bep.  638,  13  So.  266, 
holding  insurers  liable  for  damage  done  to  cotton  by  sudden  careen- 
ing of  steamer;  Gove  v.  Insurance  Go.,  48  N.  H.  43,  97  Am.  Dec.  672, 
holding  Insurance  company  liable  for  loss  of  building  burned  by  one 
insane.  Approved  In  The  Portsmouth,  9  WalL  684,  19  L.  766,  hold- 
ing nnderwflters  not  liable  where  cargo  Jettisoned  after  master  had 
negligently  run  aground;  Phoenix  Ins.  Go.  v.  Erie,  etc.,  Go.,  117 
U.  S.  323,  29  L.  879,  6  S.  Gt  766,  10  Hiss.  34,  F.  G.  11,112,  holding 
insurer's  right  against  carrier  limited  by  stipulation  giving  carrier 
benefit  of  Insurance;  Liverpool  Steam  Go.  v.  Phoenix  Ins.  Go.,  129 
TJ.  8.  438,  32  L.  791,  9  S.  Gt  480,  holding  carrier  not  relieved  by 
negligence  of  officers  or  crew;  The  Barnstable,  84  Fed.  900,  holding 
owner  liable  for  damage  caused  by  negligence  of  charterer's  ser- 
vants; Lynn,  etc..  Go.  v.  Meriden  Ins.  Go.,  168  Mass.  676,  36  Am.  St. 
Bep.  643,  83  N.  E.  691,  692,  20  L.  B.  A.  304,  holding  insurers  liable 
for  damages  to  machinery  caused  by  fire  making  short  circuit.  See 
note  discussing  this  subject,  In  41  Am.  Dec.  282,  36  Am.  St  Bep. 
852.  and  64  Am.  Dec.  788,  790. 

Xarine  insurance. —  Under  a  policy,  insuring  against  perils  of 
the  sea.  Including  barratry,  where  the  proximate  cause  of  the  loss 
is  not  the  peril  Insured  against  though  that  may  also  enter  Into 
the  case,  but  the  negligence  of  the  master  or  crew  of  the  vessel,  the 
underwriters  are  not  liable,  p.  866. 
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Cited  and  followed  In  The  Portsmouth,  9  Wall.  684,  19  L.  756, 
holding  underwriters  not  liable,  cargo  being  jettisoned  after  master 
had  negligently  run  aground;  Dole  v.  Insurance  Co.,  2  Cliff.  434, 
F.  C.  3,966,  holding  assured  could  not  recover  where  loss  was  due  to 
capture,  not  to  fire;  The  Hadji,  16  Fed.  865,  holding  shipowners 
liable  for  damage  done  to  cargo  by  defective  water  tanks;  The 
Ontario,  37  Fed.  225,  holding  general  average  expenses  cannot  be 
recovered  where  vessel  negligently  run  ashore;  Dyer  v.  Piscataqua, 
etc.,  Co.,  53  Me.  121,  holding  insurers  not  liable  for  loss  resulting 
from  selling  cargo  to  repair  ship;  Matthews  v.  Howard  Ins.  Co.,  11 
N.  Y.  19,  22,  24,  holding  underwriters  not  liable  for  damage  to 
vessel  with  which  insured  collided;  Street  v.  Augusta,  etc.,  Co., 
12  Rich.  Law,  22,  75  Am.  Dec.  719,  holding  underwriters  not  liable 
for  damages  paid  to  owners  of  another  vessel.  Approved  in  Law- 
rence V.  Mintum,  17  How.  Ill,  15  L.  63,  holding  loss  of  goods  by 
jettisoning  the  cargo  a  peril  of  the  sea;  The  Titania,  19  Fed.  104, 
holding  damages  caused  by  moving  of  spare  propeller  within  perils 
covered  by  bill  of  lading.  See  valuable  note,  discussing  this  sub- 
ject in  36  Am.  St  Rep.  853,  855. 

Denied  in  Thwing  v.  Great  etc.,  Ins.  Co.,  Ill  Mass.  109,  holding 
Insurers  liable  under  marine  policy  for  damages  inflicted  upon  a 
vessel  by  the  vessel  insured;  Whorf  v.  Equitable,  etc.,  Co.,  144  Mass. 
69,  holding  action  could  be  maintained  on  policy  for  amount  paid  to 
damaged  vessel. 

Marine  Insurance. —  Under  a  policy  covering  perils  of  sea,  in- 
cluding barratry,  a  vessel  being  damaged  by  a  collision,  which  was 
the  cause  of  loss,  the  underwriters  are  liable  upon  a  showing  that 
the  loss  was  due  to  such  cause;  but  where  owners  of  insured  vessel 
claim  damages  paid  to  other  vessel  they  cannot  rest  upon  the 
occurrence  of  collision,  but  must  show  particular  cause  of  collision 
and  that  the  underwriters  are  responsible  for  such,  p.  366. 

Cited  and  approved  in  Emery  v.  Huntington,  109  Mass.  437,  12 
Am.  Rep.  781,  holding  damages  resulting  from  collision  not  volun- 
tarily incurred  not  matters  of  general  averages. 

ICarine  insurance. —  Under  a  policy  insuring  against  perils  of 
the  sea,  including  barratry,  underwriters  are  not  liable  to  repay 
to  the  insured  damages  arising  out  of  collision  with  another  vessel 
caused  by  the  negligence  of  the  master  of  insured  vessel,  pp.  366, 
367. 

Cited  and  followed  in  Matthews  v.  Howard  Ins.  Co.,  11  N.  Y. 
19,  22,  24,  and  Street  v.  Augusta,  etc.,  Co.,  12  Rich.  Law.  22,  75  Am. 
Dec.  719,  both  holding  underwriter  not  liable  to  insured  for  dam- 
ages arising  out  of  collision. 

Denied  in  Thwing  v.  Great  etc.,  Ins.  Co.,  Ill  Mass.  109,  also 
Whorf  V.  Equitable,  etc.,  Ins.  Co.,  144  Mass.  69,  holding  insurers 
liable  on  marine  policy  for  damages  indicted  upon  another  vessel 
by  vessel  insured. 
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MlsceUaneons. —  Landis  y.  Olds,  9  Minn.  96,  miscited  as  to  Joinder 
of  parties. 

14  How.  368-^76,  14  L.  459,  PBALE  y.  PHIPPS. 

Banks. —  By  statutes  of  Mississippi  where  the  charter  of  a  Ixank 
Is  declared  forfeited  a  trustee  is  appointed  to  take  possession  of  its 
effects  and  commissioners  appointed  to  audit  accounts  against  it, 
pp.  373,  374. 

Cited  and  approyed  in  Bank  of  Tennessee  y.  Horn,  17  How.  161, 

15  Ik  72,  holding  State  laws  yesting  property  of  Insolyent  in  cred- 
itors not  open  to  question. 

Courts. —  A  receiver  appointed  by  State  court  cannot  be  sued  in 
Federal  court  Where  property  is  in  the  possession  of  a  receiver, 
his  possession  is  the  possession  of  the  court  appointing  him  and  to 
which  he  is  answerable,  and  no  other  court  has  a  right  to  inter- 
fere with  the  possession  of  such  receiver  or  hinder  him  from  per- 
forming his  duties,  p.  374. 

A  large  number  of  citing  cases  haye  indorsed  and  followed  this 
holding,  making  various  applications  thereof:  Pulllam  v.  Osborne, 
17  How.  475,  16  L.  155,  holding  court  first  obtaining  possession  may 
sell  free  from  liens  of  equal  grade;  Taylor  v.  Carryl,  20  How.  596, 
15  li.  1032,  holding  marshal's  sale  of  vessel  inoperative  where 
vessel  in  custody  of  State  court;  Barton  y.  Barbour,  104  U.  S.  131, 
26  L.  676,  holding  court  without  Jurisdiction  of  suit  against  re- 
ceiyer  for  negligent  operation  of  road;  Heldritter  v.  Blizabeth,  etc, 
Co.,  112  U.  S.  304,  28  L.  733,  5  S.  Ot  139,  holding  sale  under  State 
process  Ineffectiye  against  claimant  under  United  States  marshal; 
Geilinger  v.  PhiUppi,  133  U.  S.  257.  33  L.  617,  10  S.  Ot  269,  ordering 
release  of  property  seized  by  marshal  upon  order  of  State  court; 
Porter  v.  Sabin,  149  U.  S.  479,  480,  37  L.  818,  13  S.  Ot  1010,  1011, 
refusing  to  allow  stockholders  to  maintain  suit  against  officers  of  in- 
solyent corporation;  Byers  v.  McAuley,  149  U.  S.  616,  37  L.  871, 13  S. 
Gt  909,  holding  decree  looking  towards  administration  of  estate  pend- 
ing in  State  court  erroneous;  In  re  Clark,  4  Ben.  98,  3  Bank.  Beg.  (131) 
528,  F.  G.  2,798,  refusing  to  order  marshal  to  take  property  from 
possession  of  receiyers;  Fox  y.  Hempfield  B.  B.,  2  Abb.  (U.  S.)  155, 
F.  C.  5,011,  setting  aside  levy  made  while  property  was  in  custody 
of  State  court;  Haines  y.  Carpenter,  1  Woods,  269,  270,  F.  0.  5,905, 
refusing  to  appoint  receiver  where  property  is  in  hands  of  ad- 
ministrator; In  re  Henry  Vogel,  28  Fed.  Gas.  1243,  and  under  same 
name  in  same  bankruptcy,  7  Blatchf.  20,  2  Bank.  Beg.  432,  F.  C. 
16,982,  ordering  creditor  to  return  property  taken  from  marshal  on 
State  process;  In  re  Boston,  etc.,  B.  B.,  9  Blatchf.  109,  F.  C.  1,677, 
ordering  proceedings  in  Connecticut  District  Court  stayed  during 
bankruptcy  proceedings  in  Massachusetts;  Wilkinson  y.  Gulyer,  23 
Blatchf.  417,  25  Fed.  640,  holding  receiyer  of  State  court  cannot 


14  How.  868-376  Notes  on  U.  S.  Reports.  262 

malutain  action  In  Federal  court;  In  re  Askew,  8  Bank.  Beg.  (142) 
579,  2  Fed.  Gas.  31,  holding  void  order  setting  aside  homestead  hy 
State  court  after  bankruptcy  proceedings  begun;  Davis  v.  Ander- 
son, 6  Bank.  Beg.  160,  7  Fed.  Gas.  108,  holding  invalid  sale  upon 
execution  under  Judgment  entered  before  bankruptcy  proceedings; 
Blake  y.  Alabama,  etc.,  B.  B.,  6  Bank.  Beg.  333,  3  Fed.  Gas.  687, 
refusing  to  appoint  receiver  to  take  charge  of  property  in  possession 
of  State  court;  Hale  v.  Duncan,  11  Fed.  Gas.  186,  dismissing  suit 
commenced  in  State  court  against  receiver  appointed  by  Federal 
court;  Phelps  v.  Sellick,  19  Fed.  Gas.  464,  8  Bank.  Beg.  394,  collect- 
ing cases  and  holding  sale  under  foreclosure  proceedings  com- 
menced after  petition  in  bankruptcy  filed  void;  Mllliken  v. 
Barrow,  55  Fed.  149,  enjoining  marshal  from  attempting  to  seize 
property  in  custody  of  State  court;  Beinach  v.  Atlantic,  etc.,  B.  B., 
68  Fed.  44,  refusing  to  enjoin  receiver  of  State  court  from  Issuing 
receiver's  certificates;  Gohen  v.  Solomon,  66  Fed.  413,  collecting 
cases  and  holding  void  proceedings  in  State  court,  concerning  prop- 
erty in  possession  of  any  Federal  court;  In  re  Foley,  80  Fed.  951, 
collecting  cases  and  refusing  non-resident  heirs  removal  from  State 
to  Federal  court;  OpeUka  v.  Daniel,  59  Ala.  215,  collecting  cases, 
and  holding  State  court  cannot  enjoin  suit  in  Federal  court;  Homor 
Y.  Hanks,  22  Ark.  586,  holding  execution  sale  void  where  property 
is  in  custody  of  Probate  Gourt;  Greer  v.  Ferguson,  56  Ark.  330,  19 
S.  W.  967,  collecting  cases,  and  holding  suit  cannot  be  revived 
against  executors  appointed  in  another  State;  Hines  v.  Bawson,  40 
6a.  359,  2  Am.  Bep.  582,  punishing  party  for  contempt  for  bringing 
action  in  Federal  court  in  violation  of  injunction;  Markson  v. 
Haney,  47  Ind.  36,  ordering  proceedings  foreclosing  mortgage 
stayed  until  proceedings  in  bankruptcy  closed;  Moore  v.  Withen- 
burg,  13  La.  Ann.  23,  holding  attachment  of  State  court  inopera- 
tive upon  property  in  custody  of  marshal;  Lake  Bisteneau  Lumber 
Go.  V.  Mimms,  49  La.  Ann.  1285,  22  So.  731,  holding  execution  issued 
by  State  court  not  stayed  by  appointment  of  receiver  by  Federal 
court;  O'Mahoney  v.  Belmont,  62  N.  Y.  149,  holding  appointment  of 
receiver  subject  to  rights  of  receiver  already  appointed;  State  v. 
Bank  of  South  Garolina,  1  S.  G.  70,  refusing  mandamus  at  suit  of 
State  to  compel  disposition  of  funds  in  custody  of  court;  Southern 
V.  Fisher,  6  S.  G.  348,  refusing  to  enjoin  assignee  in  bankruptcy 
from  collection  of  assets;  Beed  v.  Axtell,  84  Va.  234,  4  S.  B.  588,  up- 
holding refusal  to  allow  plaintiff  to  bring  action  against  receiver  in 
Federal  court;  Jones  v.  Browse,  32  W.  Va.  447,  9  S.  B.  874,  re- 
versing Judgment  against  receiver  where  leave  to  commence  action 
not  obtained  from  court;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159, 
collecting  cases,  and  holding  creditor  suing  in  one  court  unaffected 
by  action  of  trustee  in  another. 

Gited  with  approval  in  Green  v.  Greighton,  23  How.  107,  16  L. 
423,  allowing  foreign  creditor  suing  elsewhere  to  establish  claim  in 
Federal  court;  Caldwell  v.  Harding,  5  Blatchf.  601,   F.   G.  2.301. 
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holding  no  action  will  lie  against  administrator  unless  duly  quali- 
fied by  State  tribunal;  United  States  y.  Hailey,  2  Idaho,  80,  3  Pac. 
2G4,  holding  United  States  must  present  claim  to  executor  before 
any  recovery  will  be  allowed;  Taylor  v.  Fort  Wayne,  47  Ind.  282, 
jurisdiction  of  board  of  county  commissioners  not  ousted  by  ad- 
verse action  of  city  counciL  See  valuable  note  discussing  this  sub- 
ject in  32  Am.  Dec.  633. 

Distinguished  in  Barton  v.  Barbour,  104  U.  S.  138,  139,  26  L.  678, 
dissenting  opinion,  majority  holding  court  without  Jurisdiction  of 
suit  against  receiver  for  negligence;  Mississippi,  etc.,  Go.  y. 
Randlett,  19  Fed.  197,  refusing  to  order  return  of  property  to 
marshal  where  Insolvent  court  had  not  possession;  Rumsey  y. 
Town,  20  Fed.  563,  holding  creditor  not  prevented  from  establishing 
debt  in  court  other  than  Bankrupt  Court;  The  Willamette  Valley, 
62  Fed.  302,  holding  vessel  employed  by  receiver  as  carrier  not 
exempt  from  enforcement  of  Uens;  German,  etc.,  Soc.  v.  Gannon, 
65  Fed.  544,  holding  rights  of  mortgagee  to  have  receiver  appointed 
will  be  enforced  against  executor;  Compton  v.  Jesup,  68  Fed.  279, 
81  U.  S.  App.  486,  holding  action  in  rem  in  State  court  does  not 
Interfere  with  Federal  foreclosure  suit;  Wood  v.  Coman,  56  Ala.  288, 
upholding  suit  on  bond  given  in  Federal  court  4n  suit  subsequently 
dismissed;  Gay  v.  Brierfield,  etc..  Go.,  94  Ala.  309,  317,  33  Am.  St. 
Rep.  126,  136,  11  So.  355,  359,  16  L.  R.  A.  566,  570,  holding  suit 
against  insolvent  corporation  does  affect  rights  of  simple  con- 
tract creditor;  Clifton  v.  Foster,  103  Mass.  235,  4  Am.  Rep.  641, 
holding  proceedings  in  bankruptcy  do  not  dissolve  mechanic's  lien; 
Rogers  v.  Wheeler,  43  N.  Y.  604,  holding  trustees  operating  rail- 
road liable  as  common  carriers. 

Indiana  practloe. —  The  claim  In  reconvention  under  Louisiana 
practice  is  not  a  waiver  of  an  exception  to  the  Jurisdiction  where  it 
is  made  conditional  and  in  express  terms  only  in  case  the  excep- 
tion to  the  Jurisdiction  is  overruled,  p.  376. 

Cited  and  approved  in  Walker  v.  Flint,  2  McGrary,  343,  7  Fed. 
436,  holding  motion  to  dismiss  not  proper  procedure  where  facts 
have  to  be  shown  not  of  record. 

Iteceiver. —  A  Judgment  rendered  against  a  receiver  in  his  repre- 
sentative capacity  to  be  paid  out  of  property  committed  to  his 
custody  by  a  court  other  than  court  appointing  him,  being  beyond 
the  Jurisdiction  of  such  court,  will  be  reversed  on  appeal,  p.  376. 

Cited  and  approved  in  Glenn  v.  Liggett,  47  Fed.  474,  holding 
State  proceedings  valid  where  Federal  suit  dismissed  before  action 
to  distribute  property. 

14  How.  377-390,  14  L.  462,  CUNNINGHAM  v.  ASHLEY. 

Equity. —  Where  legal  title  to  land  in  controversy  is  in  defend- 
ant, the  right  of  complainant  can  be  sustained  only  by  showing  a 
paramount  equity,  p.  382. 
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Public  lands  —  Xnconslstent  claims. —  Two  claims  to  certain 
land  made  at  different  times,  one  under  a  Cherokee  warrant,  the 
other  by  pre-emption  under  act  of  Oongress  of  1830,  though  re- 
quiring different  facts  in  order  of  time  to  sustain  them,  are  not  in- 
consistent with  each  other,  p.  883. 

Assignment  of  Cherokee  warrant  issued  by  land  office  is  prima 
fade  evidence  of  right  of  assignee  to  make  entry  on  land,  p.  883. 

Infants  cannot  claim,  under  the  acts  of  Oongress,  rights  of  pre- 
emption to  government  land,  p.  884. 

Pre-emption  rights  to  lands  occupied  and  improved  by  claim- 
ant are  not  affected  by  a  survey  made  without  authority,  p.  885. 

Public  Hands. —  One  claiming  under  act  of  1830,  having  done 
everything  requisite  for  prosecution  of  pre-emption  claim  under 
that  act,  has  a  better  title  to  such  lands  than  one  claiming  title 
under  floating  rights  under  acts  of  1832  and  1834,  such  rights  being 
located  with  notice  of  prior  claims  to  same  land  and  the  patents 
issued  under  floating  rights  will  be  set  aside  by  equity,  p.  388. 

Cited  and  foUowed  In  O'Brien  v.  Perry,  1  Black,  139,  17  L.  117, 
holding  cancellation  of  rightful  prior  entry  and  issuing  of  patents 
to  land  null  android;  Gibson  v.  Chouteau,  13  Wall.  102,  20  L.  537, 
holding  equity  will  enforce  equitable  rights  to  land  superior  to 
rights  of  patentee;  Bussell  v.  Beebe,  Hemp.  705,  F.  C.  12,153,  hold- 
ing patent  obtained  in  fraud  of  rights  of  complainant  void  as  re- 
gards complainant;  Branch  v.  Mitchell,  24  Ark.  454,  455,  holding 
title  by  pre-emption  good  as  against  all  other  titles;  Danforth  v. 
Morrical,  84  IlL  460,  holding  patent  issued  for  land  held  by  person 
having  paramount  title  is  void;  Franklin  v.  Kelley,  2  Neb.  96,  hold- 
ing pre-emptor  after  entry  has  indefensible  title  to  land.  Approved 
in  Hartman  v.  Warrens,  70  Fed.  948,  holding  land  to  which 
claims  or  rights  have  attached  not  ''public  land;"  Hartman  v. 
Warren,  76  Fed.  163,  40  U.  S.  App.  245,  holding  no  one  acquiring 
rights  subsequent  to  patentee  may  sue  to  divest  legal  title;  Bates 
V.  Herron,  35  Ala.  123,  holding  void  patent  purporting  to  grant 
lands  in  which  government  had  no  title;  McTyer  v.  McDeweU,  36 
Ala.  48,  holding  transfer  of  pre-emption  right  gives  no  right  against 
subsequent  patentee;  Bankin  v.  Miller,  43  Iowa,  18,  holding  patent 
to  land  previously  sold  by  government  void;  Phillips  v.  George,  17 
Kan.  422,  holding  void  patent  confers  no  benefit  on  patentees;  Knox 
V.  PulUam,  14  La.  Ann.  131,  hold  fraudulently  obtained  patent  In- 
ures to  person  legally  entitled  to  land;  Garcia  v.  Callender,  125  N.  X. 
811,  26  N.  E.  284,  holding  person  holding  pre-emption  right  has 
first  right  to  purchase  lands  from  government;  Saunders  v.  Nis- 
wanger,  11  Ohio  St.  310,  holding  survey  under  invalid  warrant  for 
location  founded  no  rights;  Galllher  v.  Cadwell,  3  Wash.  Ter.  514, 
18  Pac.  72,  in  dissenting  opinion,  majority  holding  application  to 
enter  land  under  homestead  law  not  constructive  notice. 
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Land  department  officers  are  agents  of  the  law,  and  cannot  act 
beyond  its  provisions  nor  make  compromises  not  sactloned  by  it, 
p.  388. 

To  extend  pre-«mption  rights  over  land  improved  and  cul- 
tivated by  another  is  in  violation  of  act  stating  that  such  pre- 
emption can  be  extended  only  over  unimproved  land  or  over 
improved  land  vdth  consent  of  party  making  improvements,  p.  889. 

Appeal  and  error. —  The  right  of  complainant  arising  under  an 
act  of  Congress  on  the  decision  of  the  officers  of  the  land  depart- 
ment and  the  Supreme  Court  of  Arkansas  having  decided  against 
that  right,  the  Supreme  Court  has  jurisdiction  of  the  case,  p.  889. 

Cited  and  followed  in  Garland  v.  Wynn,  20  How.  8,  15  L.  802, 
holding  Federal  courts  have  jurisdiction  of  conflicting  claims  to 
property  under  pre-emption  claims;  Lytle  v.  Arkansas,  22  How.  203, 
16  li.  810,  holding  Federal  courts  may  revise  judgment  of  State 
court  regarding  validity  of  entry;  Lindsey  v.  Hawes,  2  Black, 
667,  17  L.  267,  holding  action  of  land  officers  not  conclusive  of 
rights  of  parties  to  enter  land;  Bogan  v.  Edinburgh,  etc.,  Co.,  63 
Fed.  196,  27  U.  S.  App.  846,  holding  courts  may  correct  errors 
of  land  department  and  determine  legal  title;  United  States  v. 
Winona,  etc.,  Co.,  67  Fed.  969,  82  U.  S.  App.  272,  holding  equity 
courts  may  set  aside  patent  to  land  issued  through  fraud  or  mis- 
take; Branch  v.  Mitchell,  24  Ark.  440,  holding  fraud  unnecessary 
to  give  equity  jurisdiction  over  controversies  regarding  titles  to 
land;  Bisson  v.  Curry,  86  Iowa,  78,  holding  equity  will  examine 
title  when  fraud  is  practiced  in  procuring  it;  Ludellng  v.  Vester, 
20  La.  Ann.  486»  holding  courts  may  examine  character  of  con- 
flicting titles  and  determine  their  validity;  Walsh  v.  lAllande,  26 
La.  Ann.  189,  holding  courts  will  determine  rights  acquired  after 
government  has  passed  title  to  lands;  Copley  v.  Dinkgrave,  26  La. 
Ann.  680,  holding  question  whether  United  States  had  any  title  to 
land  transferred  is  for  judicial  determination;  Marks  v.  Martin,  27 
La.  Ann.  628,  holding  determination  of  title  by  land  department 
does  not  preclude  examination  thereof  by  courts;  Shelton  v.  Keirn, 
46  Miss.  109,  holding  opinions  of  officers  of  general  land  office 
not  conclusive;  Smiley  v.  Sampson,  1  Neb.  67,  holding  decision  of 
land  office  on  application  to  pre-emption  in  absence  of  parties  in- 
conclusive; Smiley  v.  Sampson,  1  Neb.  79,  land  officers  cannot 
conclusively  determine  questions  between  settler  and  government; 
Eahn  v.  Old  Telegraph,  etc.,  Co.,  2  Utah,  208,  holding  equity  courts 
will  examine  disputed  title  under  patent  and  give  appropriate 
remedy.  See  valuable  note  in  12  Am.  Dec.  667,  20  Am.  Dec.  274, 
and  68  Am.  Dec.  91. 

Approved  in  Monroe  Cattle  Co.  y.  Becker,  147  U.  S.  67,  87 
L.  77,  13  S.  Ct  221,  holding  equitable  rights  to  land  not  ended  by 
subsequent  issuing  of  patent;  Stimson  Land  Co.  v.   Rawson,  62 
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Fed.  429,  holding  cancellation  of  entry  of  land  Impossible  except 
by  court  of  competent  jurisdiction;  Chapman  v.  Qulnn,  56  Gal.  287, 
In  dissenting  opinion,  majority  holding  land  commissioner  may 
regulate  giving  of  proof  by  rules  consistent  with  law;  Plummer  v. 
Brown,  70  CaL  546,  12  Pac.  465,  holding  judgment  of  receiver  and 
patent  Issued  thereon  unattackable  collaterally. 

Public  lands. —  No  right  arising  under  New  Madrid  locations  laid 
upon  land  in  dispute  being  presented  in  pleading  in  such  form  as  to 
require  consideration  and  decision,  such  right  is  unaffected  by  the 
decree,  p.  389. 

Public  lands  —  Floating  rights. —  Entries  under  the  acts  of  1882 
and  1834,  on  which  patents  were  Issued,  were  void  so  far  as  they  in- 
terfered with  claim  under  act  of  1880,  and  consequently  patents  are 
void,  p.  389. 

14  How.  890-S99,  14  L.  468,  BQSLBY  y.  BOSLBY. 

Wills. —  Where  residuary  clause  In  codicil  Is  Inconsistent  with 
that  in  will,  the  former  revokes  the  latter,  but  specific  devise  of 
property  in  wlU  is  not  revoked  by  residuary  clause  in  codicil,  p.  395. 

Oited  and  followed  in  Derby  v.  Derby,  4  R.  I.  428,  holding  codicil 
works  revocation  of  devise  only  so  far  as  Inconsistent  therewith. 

Bevocation  of  devise. —  Ck>ntract  made  after  execution  of  codicil 
of  will,  whereby  testator  leased  land  for  ninety-nine  years  renew- 
able forever,  lessee  to  pay  part  cash  and  ground  rent,  ground  rent 
being  extingulshable  by  payment  of  fixed  sum,  is  such  a  change  of 
Interest  in  property  as  to  show  Intention  to  revoke  devise  of  such 
property,  p.  395. 

Cited  and  followed  in  Coulson  v.  Holmes,  5  Sawy.  282,  F.  C.  3,274, 
holding  testator's  Interest  in  premises  at  time  of  making  wVl 
passes  by  devise;  Conlson  v.  Holmes,  5  Sawy.  283,  F.  C.  3,274,  hold- 
ing conveyance  to  devisee  In  trust  for  devisor  revokes  devise; 
Coulson  V.  Holmes,  5  Sawy.  286,  F.  C.  3,274,  holding  estate  ac- 
quired after  devise  not  affected  by  devise. 

Bevocation  of  devise. —  A  valid  agreement  or  covenant  to  con- 
vey which  equity  will  specifically  enforce  will  operate  In  equity  as 
a  revocation  of  a  previous  devise  of  land,  p.  395. 

Besiduary  clause  in  codicil  of  will,  giving  wife  all  real  and  per- 
sonal property  not  otherwise  disposed  of,  covers  money  coming 
from  land  leased  for  ninety-nine  years  with  renewal  and  would 
leave  no  reversionary  Interest  In  one  under  devise  In  revoked  will, 
p.  397. 

Cited  and  followed  in  Emery  v.  Union  Society,  79  Me.  342,  9 
Atl.  893,  holding  residuary  legatee  takes  proceeds  of  sale  of  devised 
land  not  otherwise  disposed  of. 
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Wills. —  Whether  residuary  clause  in  codicil  will  pass  land 
specifically  deTised  in  will  is  always  a  question  of  intention  of 
testator,  and  a  fair  and  liberal  interpretation  should  be  giyen  wills 
and  codicils  to  determine  that  intention,  p.  897. 

Cited  and  foUowed  in  Folger  ▼.  Titcomb,  02  Me.  188,  42  AtL  361, 
holding  intention  must  be  gathered  from  whole  will  and  not  from 
detached  portions;  Johns  Hopkins  Unly.  ▼.  Pinckney,  55  Md.  883, 
holding  doubtful  expressions  in  codicil  will  not  revoke  clear  be- 
quest in  will;  Sanborn  ▼.  Sanborn,  62  N.  H.  639,  holding  testator's 
intention  is  matter  of  fact  not  to  be  determined  by  technical  rules; 
BUls  T.  Putnam,  64  N.  H.  561,  15  AtL  140,  holding  testator's  in* 
tention  is  determined  by  reasonable  interpretation  of  words  used. 
ApproTed  in  Ennls  y.  Smith,  14  How.  421,  14  L.  482,  holding 
residuary  bequest  in  foreign  will  does  not  pass  personalty  in  United 
States;  Packard  y.  Corporation,  etc.,  77  Md.  250,  26  AtL  414,  holding 
deed  not  showing  intent  of  parties  to  make  it  such  is  no  mortgage. 

14  How.  400^434,  14  L.  472,  ENNIS  y.  SMITH. 

Conflict  of  laws. —  Obligations  of  executor  and  bondsmen  on 
bonds  giyen  under  law  of  Maryland  are  determined  by  the  Judicial 
interpretation  of  that  law  in  Maryland,  regardless  of  decisions  of 
courts  of  other  States,  p.  415. 

BxecutoTS  and  administrators. —  Under  law  of  Maryland  prop- 
erty of  deceased  is  considered  administered  when  changed  by 
executor  from  condition  in  which  deceased  left  it  It  did  not  go  to 
administrator  de  bonis  non  unless  on  death  of  executor  it  remained 
in  specie,  and  remedy  for  waste  of  first  estate  would  lie  against 
executor  of  such  estate,  whose  sureties  would  be  liable,  the  sure- 
ties of  administrator  de  bonis  non  being  answerable  only  for  un- 
adminlstered  assets  receiyed  by  him  in  course  of  administration, 
p.  416. 

Cited  and  followed  in  United  States  y.  Walker,  109  U.  S.  262,  27 
L.  928,  3  S.  Ct  280,  holding  administrator  de  bonis  non  entitled 
only  to  property  not  preyiously  administered;  Wilson  y.  Arrick, 
112  U.  S.  87,  28  L.  618,  5  S.  Ct.  77,  holding  payment  of  claim  against 
United  States  was  administration  of  such  assets  of  estate. 

Executors  and  administrators. —  Where  additional  securities  for 
funds  already  or  to  come  into  hands  of  executor  are  called  for  by 
Orphans'  Court  under  act  of  1846,  section  3,  such  bonds  are  prop- 
erly giyen  and  sureties  thereon  are  answerable  for  waste  of  the 
estate,  p.  418. 

Cited  and  followed  in  Clark  y.  Shelton,  16  Ark.  480,  and  Moren  y. 
HcCown,  23  Ark.  97,  both  holding  sureties  proper  parties  to  suit  on 
bond  against  principal;  Perkins  v.  Perkins,  46  N.  H.  112,  holding 
administrator's  bondsmen  not  liable  for  moneys  received  unless 
within  general  scope  of  duties;  State  y.  Hull,  53  Miss.  640,  holding 
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statute  contemplated  bond  provided  for  shall  coyer  performance  of 
whole  duty  of  guardianship;  Coe  v.  Nash,  40  S.  W.  241  (Tex.  OIt. 
App.).  holding  sureties  on  treasurer's  additional  bond  liable  for  all 
moneys  received  during  his  term. 

Intestacy. —  Where  all  previous  wills  are  revoked  by  a  subse- 
quent will  and  certain  estate  is  not  mentioned  In  that  will  or  in  a 
still  later  will,  the  testator  dies  intestate  as  to  that  part  of  his 
estate,  and  such  estate  is  subject  to  administration  and  distribu- 
tion to  his  heirs  under  law  of  his  domicile  at  time  of  death,  p.  421. 

Cited  and  followed  in  United  States  v.  One  Hundred  Barrels,  etc., 
27  Fed.  Gas.  294,  holding  personal  property  of  insurrectionist  fol- 
lows law  of  his  domicile;  Dixon  v.  Walker,  80  Fed.  Gas.  1077,  hold- 
ing personalty  of  intestate  naturalized  citizen  is  distributed  accord- 
ing to  law  of  domicile;  Succession  of  Petit,  49  La.  Ann.  629,  62  Am. 
St  Rep.  663,  21  So.  718,  holding  foreign  courts  ascertain  rights  to 
personalty  here  by  law  of  foreign  domicile;  Shannon  v.  White,  109 
Mass.  148,  holding  widow's  rights  in  husband's  estate  determinable 
by  law  of  testator's  domicile. 

Besidoary  clause. —  In  will  made  in  Switzerland,  making  be- 
quests to  citizens  of  Switzerland,  the  clause  **  I  bequeath  all  my 
effects,"  is  not  a  residuary  clause  and  does  not  include  personal 
estate  in  United  States  not  otherwise  alluded  to,  p.  421. 

Cited  in  Reimers'  Estate,  159  Pa.  St  226,  28  AtL  190,  dissenting 
opinion,  majority  holding  expression  "personal  effects"  covers 
everything  within  description  "personal  property." 

Domicile. —  Declarations  as  to  residence,  in  wills  made  teai  yean 
apart,  are  admissible  In  evidence  when  made  previous  to  event 
giving  rise  to  suit  and  establish  prima  facie  domicile,  p.  422. 

Cited  and  followed  in  Allen  v.  Southern,  etc.,  R.  R.,  70  Fed.  875, 
holding  evidence  tending  to  show  intention  of  remaining  indefi- 
nitely establishes  domicile;  Merrill  v.  Morrissett,  76  Ala.  440,  holding 
declarations  in  will  and  appointment  of  executor  decisive  evidence 
of  domicile;  Abney  v.  De  Loach,  84  Ala..  401,  4  So.  761,  holding  re- 
citals in  deeds  and  wills  prima  facie  evidence  of  declarant's  domi- 
cile; Thomas  v.  Morrissett,  76  Ga.  401,  holding  fact  of  death  in 
place  presumptive  evidence  of  domicile  there;  Bx  parte  Blumer,  27 
Tex.  745,  holding  domicile  gained  by  residence  unaffected  by  decla- 
rations of  intention  to  leave.    See  note  in  17  Am.  Dec.  232. 

Domicile. —  Residence  out  of  domicile  of  origin  changes  domicile 
of  origin  into  prima  facie  domicile  of  choice,  repelling  presumption 
of  continuance  of  domicile  of  origin,  and  casts  burden  of  proof  on 
one  denying  domicile  of  choice,  p.  428. 

Cited  and  followed  in  Morris  v.  Gilmer,  129  U.  S.  828,  82  L.  695, 
9  S.  Ct.  293,  holding  removal  for  purpose  of  gaining  Jurisdiction  in 
Federal  courts  does  not  give  domicile;  Anderson  v.  Watt,  138  U.  S. 
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706,  34  L.  1082,  11  S.  Ct.  452,  holding  residence  presumed  to  be 
domicile  and  domicile  presumed  to  continue  until  change  shown; 
Ex  parte  Kenyon,  5  Dill.  891,  F.  G.  7,720,  holding  residence  with  in- 
tention of  remaining  permanently  makes  domicile  unaffected  by 
temporary  absence;  Bx  parte  Blumer,  27  Tex.  739,  holding  foreigner 
living  in  Texas  gains  prima  facie  domicile,  and  is  subject  to  con- 
scription. 

Approved  In  United  States  v.  Watts,  1  Bond,  580,  F.  O.  16,653, 
holding  domicile  gained  through  residence  not  disproved  by  subse- 
quent removal  from  such  place;  Blair  v.  Silver,  etc..  Mines,  93  Fed. 
337,  holding  citizenship  established  prima  facie,  by  years  of  resi- 
dence in  one  place;  Barton  v.  Irasburgh,  83  Vt  164,  holding  domi- 
cile unaffected  by  Indefinite  intention  to  return  to  domicile  of  origin; 
Dupuy  V.  \Vurtz,  53  N.  Y.  566,  568,  holding  domicile  unaffected  while 
travelling  with  no  intention  of  fixed  permanent  residence. 

Domicile. —  Plaintiff  averring  that  France  was  decedent's  domi- 
cile, and  defendants  admitted  his  living  In  France  voluntarily,  but 
with  intention  of  removing  therefrom  on  happening  of  certain  polit- 
ical events,  places  burden  of  disproving  intention  of  remaining  there 
on  defendants,  and  plaintiff  showing  a  prima  facie  domicile,  not 
disproved  by  defendants,  such  Is  held  to  be  his  domicile,  p.  423. 

Cited  and  followed  in  United  States  v.  Chong  Sam,  47  Fed.  885, 
holding  actual  residence,  with  intention  of  remaining  indefinitely, 
necessary  to  acquire  new  domicile. 

Domicile. —  Where  one  could  return  to  domicile  of  origin,  but  vol- 
untarily remains  away,  his  intention  of  permanent  residence  else- 
where is  presumed,  p.  423. 

Cited  and  followed  in  Dred  Scott  v.  Sanford,  19  How.  597,  15  L. 
780,  holding  residence  of  military  officer  presumed  to  be  with  intent 
to  gain  technical  domicile;  Venable  v.  Paulding,  19  Minn.  495,  hold- 
ing place  of  residence  prima  facie  residence;  Mowry  v.  Latham,  17 
R.  I.  481,  23  Atl.  18,  holding  one  actually  living  in  Smlthfield,  hav- 
ing home  elsewhere,  has  domicile  in  Smlthfield.  Approved  in  Marks 
V.  Marks,  75  Fed.  327,  holding  no  fixed  length  of  time  of  residence 
is  necessary  to  acquire  domicile. 

Estates  of  decedents. —  In  cases  of  intestacy,  personal  property 
is  distributed  according  to  law  of  testator's  domicile  at  time  of 
death,  p.  425. 

Cited  and  followed  in  Richardson  v.  Lewis,  21  Mo.  App.  534,  hold- 
ing virldow  entitled  to  allowanceonly  in  State  of  husband's  domicile; 
Carpenter  v.  Pennsylvania,  17  How.  463,  15  L.  129,  holding  State 
tax  on  property  during  administration  not  confiicting  with  Consti- 
tution of  United  States;  Jenkins  v.  Guarantee,  etc.,  Co.,  53  N.  J. 
Eq.  202,  32  Atl.  210,  holding  proceeds  of  sale  of  realty  distributable 
according  to  law  of  domicile  of  decedent. 
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Foreign  law  cannot  be  Judicially  noticed,  but  must  be  proved 
as  fact  by  appropriate  evidence,  p.  426. 

Cited  and  followed  in  Liverpool  Steam  Ck>.  v.  Phenlz  Ins.  Ck>.,  129 
U.  S.  445,  32  L.  703,  19  S.  Ct  473,  Dickerson  v.  Matheson,  60  Fed. 
76,  and  Knapp  v.  Abell,  10  Allen,  488,  all  holding  courts  cannot 
take  notice  of  foreign  laws  not  duly  proved;  Dawson  v.  Peterson, 
110  Mich.  433,  68  N.  W.  247,  admitting  in  evidence  copy  of  foreign 
statutes  proved  by  barrister  of  that  country.  See  valuable  note 
in  11  Am.  Dec.  784.  Approved  in  Hilton  v.  Guyot  159  U.  S.  167,  40 
L.  109,  16  S.  Gt  146,  holding  Judgment  in  rem  by  court  having  Juris- 
diction is  valid  everywhere;  The  Alps,  19  Fed.  140,  holding 
right  resting  on  foreign  statute  must  be  properly  pleaded;  Kline  v. 
Baker,  99  Mass.  265,  holding  Question  of  construction  and  effect 
of  foreign  law  or  statute  is  for  court;  Barrows  v.  Downs,  9  R.  I. 
448,  11  Am.  Rep.  285,  holding  Spanish  lawyer  properly  allowed  to 
testify  as  to  validity  of  partnership  in  Havana. 

Proof  of  foreign  law. — Copy  of  Code  Civil  of  France,  properly 
authenticated,  is  admissible  as  evidence  of  law  of  France,  the  gen- 
eral rule  being  that  foreign  law  is  admissible  In  evidence  when 
found  in  statute  book,  with  proof  that  book  has  been  officially  pub- 
lished by  government  making  the  law,  p.  429. 

Cited  and  followed  in  Pierce  v.  Indseth,  106  U.  S.  661,  27  L.  266» 
1  S.  Ct.  422,  holding  discretion  of  court  properly  exercised  in  re- 
quiring production  of  copy  of  foreign  law;  Dundee,  etc.,  Co.  v. 
Cooper,  11  Sawy.  505,  26  Fed.  668,  holding  foreign  common  and 
statute  law  may  be  shown  by  books  of  acknowledged  credit;  Dun- 
dee, etc.,  Co.  V.  Cooper,  11  Sawy.  507,  26  Fed.  669,  holding  foreign 
statute  may  be  proved  by  copy  shown  to  be  genuine;  The  Paw- 
ashick,  2  Low.  147,  149,  F.  C.  10,851,  holding  foreign  law  may  be 
proved  by  approved  text-books  and  by  experts;  Indseth  v.  Pierce, 
13  Fed.  Cas.  34,  holding  foreign  law  need  not  always  be  proved  by 
authenticated  copy;  Barrows  v.  Downs,  9  E.  I.  449,  11  Am.  Rep.  286, 
holding  foreign  statute  may  be  verified  and  construed  by  oath  of 
witness.  See  valuable  note  in  11  Am.  Dec.  784,  785,  and  2  Am.  Rep. 
208. 

Laws  of  States  are  Judicially  noticed  in  Federal  courts  only  when 
found  in  official  statute  books  of  State,  p.  429. 

Cited  and  followed  in  Martin  v.  Payne,  11  Tex.  295,  holding  stat- 
ute book  of  Tennessee  not  officially  published  inadmissible  to 
prove  statute.  See  valuable  note  in  49  Am.  Rep.  203.  Approved 
In  Union,  etc.,  Co.  v.  Pollard,  04  Va.  154,  64  Am.  St  Rep.  719,  26  S.  B. 
423,  36  L.  R.  A.  273,  holding  interpretation  of  law  of  another  State 
In  evidence  is  for  court  alone. 

Evidence. —  Code  Civil  of  France,  sent  to  Supreme  Court  in 
course  of  national  exchanges  of  laws  with  France,  is  sufficiently 
authenticated  to  be  received  in  evidence,  p.  429. 
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Foreigii  Judgment. —  Decrees  of  Ck>urt  of  Nobility  of  Gradno, 
filed  in  Orphans'  Court,  properly  authenticated,  the  Jurisdiction  of 
such  court  being  proved.  Is  sufficient  proof  of  fact  of  relationship, 
such  judgment  being  a  foreign  judgment  in  rem,  acid  evidence  of 
facts  adjudicated  to  all  the  world,  p.  430. 

Cited  and  followed  in  Bonella  v.  Maduel,  26  La.  Ann.  112,  holding 
judgment  of  Supreme  Court  properly  admissible  as  evidence  of 
f&cts  adjudicated;  Shores  v.  Hooper,  158  Mass.  234,  26  N.  B.  847, 
11  L.  B.  A.  312,  and  n.,  holding  decree  of  pedigree  made  by  process 
of  law  may  be  conclusive  of  fact;  Allison  v.  Smith,  16  Mich.  417, 
holding  Judgment  In  rem,  as  to  genuineness  of  testamentary  papers, 
conclusive  until  revoked;  Lazier  v.  Westcott,  26  N.  Y.  148,  82  Am. 
Dec.  406,  holding  judgment  of  court  of  Upper  Canada  is  admissible 
io  evidence. 

Distinguished  in  Shores  v.  Hooper,  153  Mass.  235,  26  N.  E.  848, 
11  L.  R.  A.  313,  and  n.,  holding  question  of  pedigree  decided  as  find- 
ing of  fact  not  conclusive  evidence  of  fact 

14  How.  434-446,  14  L.  487,  WINDER  v.  CALDWELL. 

Scire  facias  discloses  facts  on  which  it  is  founded;  it  requires  an 
answer  from  defendant,  and,  betag  in  nature  of  a  declaration,  plea 
is  properly  to  the  writ,  p.  443. 

Cited  and  followed  in  United  States  v.  Payne,  147  U.  S.  690,  37 
L.  333,  13  S.  Ct  443,  holding  scire  facias  to  annul  patent,  or  for 
similar  purpose,  original  cause;  McRoberts  v.  Lyon,  79  Mich.  33, 
44  N.  W.  163,  and  Eddy  v.  Coldwell,  23  Or.  166,  37  Am.  St  Rep. 
674,  31  Pac.  476,  both  holding  scire  facias  a  judicial  writ  presenting 
plaintifTs  case  to  which  defendant  must  plead. 

Approved  in  Grantland  v.  Memphis,  12  Fed.  288,  holding  re- 
vised statutes  authorize  Federal  courts  to  issue  writ 

Bill  of  particnlars  of  plaintiff's  claim,  being  filed  under  statute 
giving  remedy  of  scire  facias,  and  being  made  a  part  of  writ,  fur- 
ther pleading  to  show  nature  of  demand  is  superfiuous,  p.  443. 

Contracts — Bvldence. —  It  is  error,  in  an  action  on  a  special 
contract  for  work,  labor,  and  materials,  to  reject  evidence  of  fail- 
ure of  consideration,  acts  of  misfeasance  and  nonfeasance  connected 
with  cause  of  action,  or  any  equitable  defense  arising  out  of  the 
transaction  in  mitigation  of  damages,  not  offered  strictly  as  set-off, 
but  for  purpose  of  defeating  plaintiff's  action,  p.  443. 

Cited  and  followed  in  Dushane  v.  Benedict,  120  U.  S.  639,  30  L. 
811,  7  S.  Ct  699,  holding,  in  action  for  goods  sold  and  delivered 
defendant  may  prove  damages  from  breach  of  warranty;  Wilkin- 
son V.  Pomeroy,  9  Blatchf .  514,  F.  C.  17,674,  holding  matter  in  miti- 
gation of  damages,  admissible  under  general  issue  on  assumpsit; 
Dietrich  v.  Ely,  63  Fed.  414,  24  U.  S.  App.  21,  holding  damages  for 
malicious  prosecution  cannot  be  set  off  in  action  for  rent;  Wilson 


14  How.  434-446  Notes  on  U.  S.  Reports.  *JT2 

v.  Pauly,  72  Fed.  133,  37  U.  S.  App.  642,  holding  damages  for  fraud 
are  deducted  from  damages  recoverable  in  suit  on  promissory  notes; 
Chamley  v.  Sibley,  73  Fed.  982,  34  U.  S.  App.  705,  holding  unliqui- 
dated damages  unconnected  with  subject-matter  of  suit  are  not 
subject  to  set-off;  Martin  v.  Bartow  Iron  Works,  35  Ga.  326,  holding 
failure  of  consideration  may  be  pleaded  in  defense  to  writings; 
Deitz  y.  Leete,  28  Mo.  App.  549,  and  Columbia,  etc.,  Assn.  y. 
Bockey,  93  Ya.  684,  25  S.  B.  1010,  both  holding  all  claims  between 
parties  connected  with  subject-matter  may  be  determined  in  one 
action. 

Mechanic'B  Hen. — One  contracting  with  owner  to  erect  buildings 
cannot  file  a  mechanic's  lien,  under  act  of  March  2,  1833,  the  act 
being  designed  for  protection  of  mechanics  who,  having  worked 
for  contractor,  and  having  given  owner  notice  of  such  fact  within 
thirty  days  after  employment,  file  a  mechanic's  lien,  p.  445. 

Cited  and  followed  in  Smith  v.  The  Eastern  B.  B.,  1  Curt 
256,  F.  C.  13,039,  holding,  no  lien  given  for  materials  furnished, 
with  notice  to  one  contracting  with  owner;  Purinton  y.  The  Hull, 
etc.,  2  Curt.  417,  419,  F.  O.  11,472,  holding  legislature  may  give 
lien  to  subcontractor  working  on  vessel;  Geiger  v.  Hussey,  63  Ala. 
343,  holding  materialmen  have  lien  for  materials  furnished  con- 
tractor, or  ovnier  independently  of  contractor;  Hale  v.  Brown,  59  N. 
H.  559,  47  Am.  Bep.  226,  holding  contractors  hiring  labor,  but  not 
laboring  themselves,  have  no  mechanic's  lien.  See  valuable  note,  79 
Am.  Dec.  270.  Approved  in  Jones  v.  Great  Southern,  etc.,  Co.,  79 
Fed.  482,  holding  statute  giving  lien  valid,  if  owner's  right  to  con- 
tract is  unimpaired  thereby;  Jones  v.  Great  Southern,  etc,  Co.,  86 
Fed.  383,  885,  holding  valid  statute  giving  subcontractor  lien  for  his 
services;  Little  Bock,  etc.,  Co.  v.  Spencer,  65  Ark.  198,  47  S.  W.  201, 

42  L.  B.  A.  340,  dissenting  opinion,  majority  holding  Arkansas  stat- 
ute does  not  give  contractot  lien  on  railroad;  Weymouth  v.  Sanborn, 

43  N.  H.  174,  80  Am.  Dec.  147,  holding  claim  for  physician's  services 
not  claim  for  labor;  Mohr  v.  Clark,  3  Wash.  Ter.  444,  19  Pac.  29, 
laborer  has  no  claim  for  labor  of  his  employes. 

Questioned  in  Lester  v.  Houston,  101  N.  C.  611,  8  S.  E.  369,  holding 
contractor  not  working  himself  has  lien  for  contract  price. 

^udgmjont. —  Though  statute  prescribes  effect  rather  than  form 
of  judgment,  the  form  must  conform  to  the  effect,  p.  446. 

Miscellaneous. —  Apparently  miscited  in  Oelricks  v.  Ford,  23  How. 
63,  16  L.  538,  to  the  point  that  extraneous  evidence  is  admissible 
to  explain  uncertainty  of  contract's  terms. 

14   How.   446-463,    14   L.   493,    SALMON    FALLS,    ETC.,    CO.    ▼• 
GODDABD. 

KassacliusettB  statute  of  fraudB,  respecting  contracts  for  the 
sale  of  goods,  requires  that  the  essential  terms  of  contract  be  as- 
certainable from  the  writing  itself,  or  by  reference  therein,  p.  454. 
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Cited  and  followed  in  Bntler  v.  Thomson,  11  Blatchf.  538,  F.  C. 
2.244,  holding  Invalid  memorandum  not  signed  by  defendant,  and 
containing  no  word  of  purchase;  Wheeler  v.  Walden,  17  Neb.  124, 
22  N.  W.  d46,  holding  valid  memorandum  signed  by  agent,  intent 
to  bind  principal  appearing;  Mentz  v.  Newwitter,  122  N.  Y.  497, 
19  Am.  St  Rep.  518,  25  N.  B.  1046,  11  L.  R.  A.  101,  and  n.,  holding 
essentials  of  contract  must  appear  without  aid  of  parol  proof. 

Distinguished  in  Keene  v.  Wheatley,  14  Fed.  Gas.  194,  holding 
property  in  copyright  being  incorporeal,  not  subject  to  statute  of 
frauds. 

TTsage  and  custom.  —  Parol  evidence. —  A  memorandum  of  a 
merckntile  contract  Is  explainable  by  usage  and  custom  of  trade, 
and,  although  specific  provisions  exclude  explanation  by  usage,  if 
terms  are  technical  or  equivocal,  parol  evidence  Is  admissible  to 
explain  them,  p.  454. 

Cited  and  followed  in  Jenkins  v.  Harrison,  66  Ala.  360,  holding 
parol  evidence  of  contemporaneous  facts  admissible  to  show  con- 
nection between  writings;  Williams  v.  Woods,  16  Md.  251,  holding 
parol  evidence  admissible  to  explain  meaning  of  terms  of  contract; 
Barker  v.  Borzone,  48  Md.  492,  holding  evidence  admissible  to  ex- 
plain meaning  of  "lay-days;"  Sanborn  v.  Flagler,  9  Allen,  478, 
holding  parol  evidence  admissible  to  explain  signature  made  with 
initials  only;  Wright  v.  Weeks,  25  N.  Y.  160,  holding  parol  evidence 
of  custom  admissible  to  show  meaning  of  terms  used. 

Qnestioned  in  Grafton  v.  Cummings,  99  U.  S.  Ill,  25  L.  369, 
holding  memorandum  of  sale  of  land  must  itself,  without  parol 
proof,  show  parties  thereto. 

Evidence  —  Principal  and  ag^nt. —  It  is  admissible  to  show  that 
signature  is  that  of  agent,  although  contract  purported  to  be  made 
by  agent,  and  principal  Is  not  named,  p.  455. 

Cited  and  followed  in  Southern  Pacific  Co.  v.  Von  Schmidt,  etc., 
Co.,  118  CaL  373,  50  Pac.  652,  holding  evidence  admissible  to  deter- 
mine who  is  real  party  to  contract;  Kingsley  v.  Siebrecht,  92  Me. 
29,  42  AtL  251,  and  92  Me.  31,  42  Atl.  252,  holding  party  named,  being 
agent  merely,  parol  evidence  is  admissible  to  show  principal;  Has- 
kell V.  Tukesbury,  92  Me.  557,  43  Atl.  502,  holding  parol  evidence 
admissible  to  identify  party  to  contract;  Mc Williams  v.  Lawless, 
15  Neb.  136,  17  N.  W.  350,  Chandler  v.  Coe,  54  N.  H.  571,  Dykers 
V.  Tovmsend,  24  N.  Y.  61,  and  Devendorf  v.  West  Virginia,  etc.,  17 
W.  Va.  170,  all  holding  parol  testimony  admissible  to  charge  prin- 
cipal on  contract  made  by  agent  See  v&luable  note  in  47  Am. 
Bep.  633,  55  Am.  St.  Rep.  917.  Approved  in  Eastern  R.  R.  v.  Ben- 
edict, 5  Gray,  562,  66  Am.  Dec.  385,  holding  unnamed  principal  may 
sue  on  contracts  made  by  agent;  Mantz  v.  Magulre,  52  Mo.  App. 
155,  dissenting  opinion,  majority  holding  parol  evidence  admissi- 
ble to  show  who  is  unnamed  principal  in  contract;  Schenck  v. 

Vol.  V  — 18 
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Spring,  etc.,  Co.,  47  N.  J.  Eq,  48,  19  Atl.  883,  holding  parol  evidence 
admissible  to  charge  party  not  named  In  contract;  Knox's  Estate, 
181  Pa.  St.  230.  17  Am.  St  Rep.  801,  18  AtL  1023,  6  L.  B.  A.  858,  and 
n.,  holding  valid  will  signed  with  first  name  only.  Intention  being 
shown  by  testimony;  Plate's  Estate,  148  Pa.  St.  67,  holding  anything 
shown  by  testimony  to  be  made  with  Intention  of  signature  Is  suf- 
ficient signing;  Thornton  v.  Kelly,  11  R.  I.  501,  holding  fact  of  pay- 
ment on  contract  shows  defendant's  assent  thereto. 

Partnership. —  Signature  by  one  member  of  firm  Is  sufficient  to 
charge  the  firm,  p.  456. 

Statute  of  frauds. —  If  memorandum  contains  names  of  buyer 
and  seller,  commodity  and  price,  time  of  credit.  In  absence  of 
specified  time  or  place  of  delivery,  law  wUl  fix  reasonable  time 
after  sale  at  place  where  purchaser  usually  has  goods  delivered. 
Such  memorandum  may  be  explained  by  parol  evidence,  and  Is 
valid  under  statute  of  frauds,  p.  456. 

Cited  and  followed  In  Ellis  v.  Denver,  etc.,  Co.,  7  Colo.  App.  853, 
43  Pac.  458,  holding  law  will  supply  omission  of  time  of  delivery 
In  contract;  Wills  v.  Ross,  77  Ind.  13,  holding  parol  evidence  ad- 
missible to  apply  contract  of  guaranty  to  subject-matter;  E^rlete 
V.  Myer,  61  Md.  564,  holding  time  of  delivery  regulated  by  custom 
existing  between  parties  to  contract;  Coddlngton  v.  Goddard,  16 
Gray,  444,  holding  valid  contract  If  names  of  parties  authenticated 
by  written  evidence  without  parol  proof;  Gowen  v.  Klous,  101  Mass. 
454,  holding  figures  used  in  memorandum  sufficiently  Indicating 
price  take  memorandum  out  of  statute.  Approved  in  Sanborn  v. 
Flagler,  9  Allen,  476,  holding  stipulation  to  deliver  goods  to  named 
person,  sets  forth  name  of  vendee. 

Custom. —  Where  it  was  usual  custom  of  seller  to  sell  on  notes, 
and  of  purchaser  to  give  such  notes,  purchase  is  presumed  to  have 
been  made  with  reference  to  such  usage,  p.  456. 

Cited  and  followed  In  Thomas  v.  Turner,  16  Md.  Ill,  holding  one 
entitled  to  credit  on  account,  according  to  custom  between  parties. 

Statute  of  frauds. —  Bill  of  parcels  acquiesced  In  by  GTiyer,  by 
letter,  is  held  to  be  the  interpretation  of  the  contract  by  the  parties, 
and  where  it  does  not  materially  differ  from  the  contract,  is  so  con- 
nected with  it,  as  to  be  admissible  In  evidence  to  explain  it,  and 
such  bill  is  sufficient  to  satisfy  statute  of  frauds,  p.  556. 

Contracts  may  generally  be  gathered  from  separate  papers  taken 
together  as  forming  part  of  transaction  If  connected  by  reference 
from  one  to  the  other,  p.  456. 

Cited  and  followed  in  St  Louis,  etc.,  R.  R.  v.  Beidler,  45  Ark.  28, 
holding  contract  may  be  gathered  from  several  writings  mutually 
related;  American  Oak  Leather  Co.  v.  Porter,  94  Iowa,  120,  62  N.  W. 
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^9,  holding  several  papers  executed  in  same  transaction  admissi- 
ble to  ascertain  contract;  Heideman  y.  Wolf  stein,  12  Mo.  App.  370, 
holding  papers  connected  with  transaction  admissible  as  evidence 
of  terms  of  sale;  Brown  y.  Whipple,  58  N.  H.  231,  holding  letter 
no  part  of  memorandum  unless  signed  by  party  charged,  or  made 
so  by  reference;  Thayer  y.  Luce,  22  Ohio  St  74,  holding  distinct 
writings  construable  together  to  ascertain  terms  of  contract;  Louis- 
yille  Ck>mpany  y.  Lorlck,  29  S.  O.  544,  8  S.  E.  13,  2  L.  B.  A.  217,  and 
n.,  holding  letter  not  distinctly  connected  with  contract  inadmissi- 
ble as  part  of  contract 

Qualified  in  Beckwlth  y.  Talbot,  95  U.  S.  292,  24  L.  498,  holding 
rule  requiring  connected  writings  to  show  parties  without  parol 
evidence  not  absolute. 

14  How.  464-467,  14  L.  500,  NI7TT  y.  MINOB. 

Contract  for  servioes  at  fixed  compensation,  not  limited  as  to 
time,  is  not  affected  by  any  promises  made  by  third  party  to  em- 
ploye, but  to  which  employer  has  not  assented,  p.  465. 

Gbntract  for  servioes. — In  suit  for  services  rendered  under  ex- 
press agreement  instruction  that  **  unless  new  agreement  has  been 
made,  plalntlflT  cannot  recover"  should  not  have  been  given  with- 
out addition  of  words  *'  express  or  implied,"  p.  466. 

Syldence. —  Letter  from  clerk  to  employer  stating  that  he  would 
no  longer  work  under  old  agreement,  demand  of  Increased  com- 
pensation being  refused,  and  clerk  continuing  in  service,  is  not 
evidence  of  a  new  agreement  or  notice  that  clerk  would  demand 
increased  compensation  for  future  services,  p.  467. 

CSbntraetfl. —  One  employed  under  an  express  agreement  as  to 
salary  and  continuing  in  service  after  rejection  of  demand  by  letter 
for  an  increase  of  salary,  cannot  recover  any  greater  compensation 
than  was  given  him  under  the  original  agreement,  p.  467. 

Not  dted. 

14  How.  468-488,  14  L.  502,  PHILADELPHIA  AND  BEADING 
B.  B.  v.  DEBBY. 

Carriers — OorxK>ratlonAi — A  stockholder  of  a  railroad  riding  In 
a  special  car  on  such  railroad  by  invitation  of  the  president  of  the 
company  as  a  guest,  may  sue  for  damages  for  personal  injuries 
caused  by  collision  due  to  negligence  of  servants  of  railroad,  p.  485. 

A  large  number  of  cases  have  affirmed  this  holding  and  variously 
applied  it,  as  follows:  Bailroad  Go.  v.  Lockwood,  17  Wall.  374,  21 
L.  638,  holding  common  carrier  unable  by  special  contract  to  ex- 
empt himself  from  liability  for  negligence;  Indianapolis,  etc.,  Oo. 
v.  Horst  03  U.  S.  295,  23  L.  899,  holding  passenger  on  cattle  train 
entitled  to  greatest  care;  Waterbury  v.  New  York,  etc,  Oo.,  21 
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Blatchf .  316,  17  Fed.  672,  holding  carrier  bound  to  cany  passenger 
safely,  although  gratuitously;  Whltehouse  y.  Grand  Trunk  R.  R., 
2  Hask.  Id5,  201,  F.  C.  17,565,  holding  company  liable  for  Injuries 
through  negligence  of  servants  to  person  lawfully  on  engine;  Bry- 
ant y.  Chicago,  etc.,  R.  R.,  53  Fed.  998,  12  U.  S.  App.  115,  holding 
carrier  undertaking  carriage  gratuitously  must  exercise  due  care 
In  doing  so;  Albion  Lumber  Ck>.  y.  De  Nobra,  72  Fed.  741,  44  U.  S. 
App.  347,  holding  company  bound  to  exercise  due  care  in  trans- 
porting gratuitously  on  train;  Fltchburg  R.  R.  y.  Nichols,  85  Fed. 
047,  holding  payment  of  fare  immaterial  in  suit  for  personal  in- 
juries received  on  cattle  train;  Chamberlain  y.  Plerson,  87  Fed. 
426,  holding  company  liable  for  injuries  through  negligence  to  party 
travelling  free  on  his  own  risk;  Chicago,  etc.,  R.  R.  v.  Ehret,  92 
Fed.  321,  holding  payment  of  fare  Immaterial  in  suit  for  injury 
through  negligence;  Little  Rock,  etc.,  R.  R.  v.  Miles,  40  Ark.  320, 
48  Am.  Rep.  11,  holding  carrier  must  exercise  due  care  towards  one 
travelling  on  drover's  ticket;  Ohio,  etc.,  R.  R.  v.  Muhllng,  30  IlL  24, 
81  Am.  Dec.  337,  holding  liability  for  injuries  through  fault  of 
company  not  barred  by  non-payment  of  fare;  Gillen water  v.  Madi- 
son, etc.,  R.  R.,  5  Ind.  348,  61  Am.  Dec.  108,  holding  fact  of  being 
passenger  sufficient  to  give  right  to  damages  for  injury;  Carter  v. 
Louisville,  etc.,  R.  R.,  98  Ind.  556,  49  Am.  Rep.  784,  holding  com- 
pany liable  for  injury  to  one  wrongfully  in  car  but  negligently 
ejected;  Donaldson  v.  Mississippi,  etc.,  R.  R.,  18  Iowa,  286,  87  Am. 
Dec.  395,  holding  sub-contractor  on  bridge  may  recover  for  Injuries 
through  negligence  of  company's  employes;  Rose  v.  Des  Moines, 
etc.,  R.  R.,  39  Iowa,  253,  254,  holding  plaintiff  lawfully  on  train 
may  recover  for  injuries  sustained  through  negligence;  Missouri, 
etc.,  R.  R.  V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  holding  person 
riding  in  box  car  on  ticket  for  such  car  entitled  to  due  care;  Thomp- 
son V.  Yazoo,  etc.,  Co.,  47  La.  Ann.  1113,  17  So.  504,  holding  com- 
pany liable  for  injuries  to  person  gratuitously  riding  in  officer's 
car;  Hoar  v.  Maine,  etc.,  R.  R.,  70  Me.  71,  35  Am.  Rep.  300,  holding 
person  on  hand-car  on  invitation  of  foreman  may  recover  for  in- 
juries through  negligence;  Todd  v.  The  Old  Colony,  etc.,  R.  R.,  3 
Allen,  21,  80  Am.  Dec.  51,  holding  company  liable  for  Injury  through 
negligence  to  passenger  not  paying  fare;  Wilton  v.  Middlesex  R. 
R.,  107  Mass.  110,  9  Am.  Rep.  13,  holding  company  liable  for  in- 
juries to  person  on  car  on  invitation  of  driver;  Quimby  v.  Boston, 
etc.,  R.  R.,  150  Mass.  368,  23  N.  E.  205,  5  L.  R.  A.  848,  holding  one 
admitted  to  rights  of  passenger  entitled  to  precautions  due  one 
pajrlng  fare;  Lemon  v.  Chanslor,  68  Mo.  358,  30  Am.  Rep.  801,  and 
Pembroke  v.  Hannibal,  etc.,  R.  R.,  32  Mo.  App.  68,  both  holding 
passage  being  gratuitous  does  not  affect  liability  of  company  for 
negligence;  Buck  v.  People's,  etc.,  Co.,  46  Mo.  App.  564,  holding 
duty  towards  passenger  same  whether  fare  Is  paid  or  not;  Perkins 
V.  New  York,  etc.,  R.  R,,  24  N.  Y.  201,  82  Am.  Dec.  284,  holding 
carrier  having  gratuitously  received  person  as  passenger  bound  to 
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carry  him  safely;  Carroll  ▼.  Staten  Island,  etc.,  R.  R.,  58  N.  Y.  134, 
17  Am.  Rep.  225,  holding  company  liable  for  negligence  to  passen- 
ger though  trayelling  In  violation  of  statute;  Pennsylvania  R.  R. 
V.  Langdon,  82  Pa.  St  82,  37  Am.  Rep.  658,  holding  fact  that  party 
travelled  on  pass  Immaterial  in  suit  for  damages  for  injuries; 
Prince  y.  International,  etc.,  R.  R.,  64  Tex.  145,  holding  company 
liable  for  injury  to  one  carried  gratuitously  on  hand-car;  Washburn 
V.  Nashville,  etc.,  Ck>.,  3  Head,  644,  75  Am.  Dec.  788,  holding  person 
riding  free  not  barred  from  recovery  for  injuries;  Everett  v. 
Oregon,  etc,  Co.,  9  Utah,  847,  34  Pac.  290,  holding  person  on  train 
•exclusively  for  freight  with  conductor's  knowledge  may  recover 
for  injuries;  Shenandoah,  etc.,  R.  R.  v.  Moose,  83  Va.  829,  3  S.  B. 
797,  holding  passenger  may  recover  for  injuries  through  negligence 
though  in  feeble  health  when  injured;  Lucas  v.  Milwaulcee,  etc., 
Co.,  33  Wis.  54,  14  Am.  Rep.  742,  holding  company  liable  for  in- 
juries to  passengers  on  train  on  invitation  of  employes.  See  valu- 
able note  in  8  McGrary,  215,  48  Am.  Rep.  16,  52  Am.  Rep.  282,  283, 
57  Am.  Rep.  890,  and  61  Am.  St  Rep.  87,  88. 

Approved  In  Bayshore  R.  R.  v.  Harris,  67  Ala.  9,  holding  infant 
under  six  years  is  capable  of  contributory  negligence;  Florida,  etc., 
R.  R.  V.  Hirst,  80  Fla.  26,  40,  32  Am.  St  Rep.  26,  35,  11  So.  510, 
IS18,  16  L.  R.  A.  636,  639,  and  note,  holding  payment  of  fare  not 
absolutely  necessary  to  give  legal  status  of  passenger;  Grand 
Rapids,  etc.,  R.  R.  v.  Boyd,  65  Ind.  534,  holding  carrier  liable  to 
passenger  only  for  injuries  received  through  negligence  of  carrier; 
Hanson  v.  Mansfield,  etc.,  R.  R.,  38  La.  Ann.  118,  58  Am.  Rep.  168, 
holding  riding  on  freight  train  or  in  cab  of  engine  not  contributory 
negligence  per  se;  Helm  v.  McOaughan,  82  Miss.  40,  66  Am.  Dec 
592,  holding  general  legal  obligation  of  carriers  sufficient  consid- 
eration for  performance  of  carrier's  duties;  Eaton  v.  Delaware,  etc, 
Co,,  57  N.  Y.  896,  dissenting  opinion,  majority  holding  company  not 
liable  for  injury  to  person  on  train  on  invitation  of  freight 
conductor. 

Distinguished  in  Higgins  v.  Hannibal,  etc,  R.  R.,  86  Mo.  434, 
holding  company  not  liable  for  injuries  to  employe  riding  as  em- 
ploye; Whitehead  v.  St  Louis,  etc.,  R.  R.,  22  Mo.  App.  63,  holding 
<company  not  liable  for  injuries  to  one  riding  on  cars  against  com- 
pany's rules;  Kinney  v.  Central,  etc,  R.  R.,  34  N.  J.  L.  516,  3  Am. 
Rep.  268,  holding  passenger  on  contract  freeing  company  from  lia- 
bility for  negligence  cannot  recover  for  negligence;  P.  &  L.  E.  R.  R. 
▼.  Bishop,  13  Ohio  C.  O.  896,  holding  under  laws  of  Pennsylvania, 
postal  clerk  cannot  recover  for  personal  injuries  sustained  by  rail- 
road's negligence. 

Carriers. —  Fact  that  party  was  a  guest  paying  nothing  for  his 
carriage,  does  not  affect  duty  of  railroad  company  as  to  safe  car- 
riage, which  duty  is  founded,  not  on  contract  but  in  law,  public 
policy  requiring  that  carriers  of  passengers  be  held  to  greatest  care 
and  diligence,  p.  485. 
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The  following  cases  have  indorsed  this  holding  and  variously 
applied  it:  Steamboat  New  World  v.  King,  16  How.  474,  14  L.  1021, 
doctrine  reaffirmed  as  resting  on  public  policy  and  sound  principles 
of  law;  Indianapolis,  etc.,  R.  R.  v.  Horst,  93  U.  S.  296,  23  L.  899, 
holding  passenger  on  cattle  train  entitled  to  greatest  care  and  dili- 
gence; The  City  of  Panama,  101  U.  S.  462,  25  L.  1065,  holding  car- 
rier liable  for  injuries  through  defective  machinery,  defect  being 
discoverable  by  known  means;  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
455,  26  L.  144,  holding  carriers  bound  to  provide  for  safety  of 
passengers;  The  John  G.  Stevens,  170  U.  S.  125,  42  L.  974,  18  S.  Gt. 
549,  holding  action  against  tug  for  loss  of  tow  Is  founded  in  tort; 
The  Steamboat  Brooklyn,  2  Ben.  552,  F.  G.  1,938,  holding  action  for 
damage  to  tow  by  steamboat  sounded  in  tort;  The  Steamboat  Deer, 

4  Ben.  355,  F.  C.  8,737,  holding  steamboat  has  duty  of  towing  safe 
towage  in  law  Independent  of  contract;  Gentral  Trust  Go.  v.'  East 
Tennessee,  etc.,  R.  R.,  70  Fed.  766,  holding  action  for  damages  to 
goods  in  transportation  sound  also  in  tort;  Mobile,  etc.,  R.  R.  v. 
Hopkins,  41  Ala.  502, -94  Am.  Dec.  611,  holding  duty  of  carriers  to 
give  safe  coinage  not  avoidable  by  contract;  Arkansas,  etc.,  R.  R. 
V.  Ganman,  52  Ark.  525,  13  S.  W.  281,  holding  railroads  bound  to 
use  proper  means  and  highest  skill  in  operation;  Railway  Go.  ▼. 
Sweet,  60  Ark.  557,  31  S.  W.  573,  upholding  instruction  ''raikoad 
must  use  highest  degree  of  care  and  skill; "  Treadwell  v.  Whittier, 
80  Gal.  589, 13  Am.  St  Rep.  187,  22  Pac.  270,  5  L.  R.  A.  503,  holding 
person  running  elevator  held  to  utmost  care  and  diligence  of  cau- 
tious person;  Western,  etc..  Go.  v.  Eyser,  2  Golo.  162,  holding  per- 
sons erecting  telegraph  line  bound  to  take  all  precautions  to  pre- 
vent accidents;  Denver  Tramway  Go.  v.  Reid,  4  Golo.  App.  69,  35" 
Pac.  275,  holding  extraordinary  care  must  be  exercised  In  operating- 
electric  car;  Ohio,  etc..  Go.  v.  Selby,  47  Ind.  485,  487,  17  Am.  Rep. 
724,  726,  holding  invalid,  contracts  exempting  carrier  from  liability 
for  injuries  through  negligence;  Sandham  v.  Ghicago,  etc.,  R.  R., 
38  Iowa,  90,  holding  engineer  In  charge  of  stock  and  passenger 
train  bound  to  use  extraordinary  care;  Rose  v.  Des  Moines,  etc., 
R.  R.,  39  Iowa,  249,  holding  carrier's  liability  not  limited  by  special 
notice  or  contract  on  ticket;  Topeka,  etc..  Go.  v.  Higgs,  38  Kan.  385, 

5  Am.  St  Rep.  761,  16  Pac.  675,  holding  company  operating  hors& 
cars  must  use  greatest  care  to  which  they  are  susceptible;  Hanson 
V.  Mansfield,  etc..  Go.,  38  La.  Ann.  114,  58  Am.  Rep.  165,  holding 
company  liable  for  Injuries  through  defective  boiler  and  negligence 
of  engineer;  Edwards  v.  Lord,  49  Me.  281,  holding  carrier  liable  for 
Injury  which  any  reasonable  skill  and  care  could  have  prevented; 
Knight  V.  Portland,  etc.,  Go.,  56  Me.  241,  96  Am.  Dec.  452,  holding 
carrier  bound  to  use  diligence  In  proportion  to  value  of  thing  trans- 
ported; Jacobus  V.  St  Paul,  etc..  Go.,  20  Minn.  128,  130,  133,  Id 
Am.  Rep.  362,  363,  365,  holding  liability  of  railway  not  avoidable 
by  contract  with  passenger  travelling  gratuitously;  Huelsenkamp 
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T.  Citizens,  etc.,  Oo.,  37  Mo.  646,  90  Am.  Dec.  400,  holding  carriers 
bound  to  use  extraordinary  care  in  carrying  passengers;  Bryan  v. 
Missouri,  etc.,  R.  R.,  32  Mo.  App.  237,  holding  company's  liability 
for  negligence  unaffected  by  pass  contract;  Madden  v.  Missouri, 
etc.,  R.  R.,  50  Mo.  App.  675,  holding  instruction  "  carrier  held  to 
greatest  care  and  diligence,"  not  error;  Spellman  v.  Lincoln,  etc., 
Co.,  36  Neb.  894,  38  Am.  St  Rep.  755,  55  N.  W.  271,  20  L.  R.  A.  318, 
holding  carrier  must  use  extraordinary  care  and  diligence  towards 
passengers;  Taylor  y.  Grand  Trunk,  etc,  Co.,  48  N.  H.  314,  2  Am. 
Rep.  232,  holding  carriers  bound  to  use  utmost  care  and  diligence; 
Wells  T.  New  York,  etc.,  Co.,  24  N.  Y.  188,  193,  holding  carrier  of 
passengers  required  to  use  all  care  of  which  human  foresight  is 
capable;  Glavin  v.  Rhode  Island  Hospital,  12  R.  I.  434,  34  Am.  Rep. 
689,  holding  fact  that  treatment  was  gratuitous  will  not  exempt 
hospital  from  liability  for  negligence;  Elliot  v.  Newport,  etc,  Co., 
18  R.  L  710,  28  Aa  339,  23  L.  R.  A.  209,  holding  carriers  by  elec- 
tricity bound  to  utmost  care  to  prevent  accidents;  Galveston,  etc., 
R.  R.  T.  McGown,  65  Tex.  646,  holding  carrier  cannot  be  freed  from 
liability  for  negligence  by  contract  with  free  passenger;  Fort 
Worth,  etc.,  R.  R.  v.  Stingle,  2  Tex.  App.  Civ.  619,  holding  carrier 
by  steam  held  to  greatest  possible  care  and  diligence;  Sawyer  y. 
Rutland,  etc,  Co.,  27  Yt  378,  holding  company  liable  for  injuries 
through  defective  road;  Farish  v.  Reigle,  11  Gratt  712,  62  Am.  Dec. 
671,  holding  carriers  of  passengers  liable  for  any  negligence;  Maslin 
y.  Baltimore,  etc.,  R.  R.,  14  W.  Va.  203,  206,  35  Am.  Rep.  757,  759, 
holding  liability  of  carrier  for  negligence  unavoidable  by  contract; 
Bass  y.  Chicago,  etc.,  R.  R.,  36  Wis.  462,  17  Am.  Rep.  500,  holding 
carriers  by  steam  held  to  greatest  possible  care  and  diligence.  See 
valuable  notes  in  3  McCrary,  218,  35  Am.  Dec.  201,  43  Am.  Dec 
356,  64  Am.  Dec.  521,  90  Am.  Dec.  67,  10  Am.  Rep.  374,  378,  33  Am. 
Rep.  764,  57  Am.  Rep.  396,  and  1  Am.  St  Rep.  200. 

Approved  in  Raihroad  Co.  v.  Lockwood,  17  WalL  383,  21  L.  641, 
and  Hart  v.  Western,  etc.,  Co.,  6p  Cal.  591,  6  Pac  645,  both  holding 
negligence  is  failure  to  bestow  care  and  skill  which  situation  de- 
mands; Western  R.  R.  Co.  v.  Young,  51  Ga.  492,  holding  conductor 
must  allow  passenger  to  alight  safely  at  place  agreed  on;  Sherlock 
v.  Ailing,  44  Ind.  202,  holding  carrier  of  passengers  must  show  in- 
Jury  did  not  result  from  negligence;  Memphis,  etc.,  Co.  v.  McCool, 
83  Ind.  398,  43  Am.  Rep.  72,  holding  in  case  of  injury  to  passenger 
through  act  of  servant,  carrier  must  disprove  negligence;  Clairain 
V.  Telegraph  Co.,  40  La.  Ann.  182,  3  So.  627,  holding  employment 
being  dangerous  master  bound  to  greatest  care  to  insure  safety  of 
employe;  Flint  etc.,  Co.  v.  Weir,  37  Mich.  114,  26  Am.  Rep.  502, 
holding  railroad  carrying  baggage  gratuitously  bound  to  no  greater 
care  than  other  gratuitous  bailee;  Vicksburg,  etc.,  R.  R.  v.  Patton, 
31  Miss.  194,  197,  66  Am.  Dec.  570,  572,  holding  company  bound  to 
provide    competent    agents,    and    responsible    for    their    neglect; 
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Chicago  B.  R.  Co.  v.  Scnrr,  59  Miss.  464,  42  Am.  Rep.  377,  holding 
company  not  liable  for  exemplary  damages  in  absence  of  willful 
recklessness;  Sawyer  y.  Hannibal,  etc.,  R.  R.,  37  Mo.  260,  00  Am. 
Dec.  385,  holding  actual  negligence  or  want  of  care  necessary  to 
render  company  liable  for  accidents;  Berry  v.  Missouri,  etc,  R.  R., 
124  Mo.  247,  289,  25  S.  W.  233,  246,  holding  ordinary  care  due  to 
trespassers  on  f reign  train;  Brokaw  y.  New  Jersey,  etc.,  R.  R.,  82 
N.  J.  L.  830,  90  Am.  Dec.  661,  holding  corporations  may  be  sued 
like  in^yiduals  for  torts;  Graham  y.  Dayis,  4  Ohio  St  380  62  Am. 
Dec.  291,  and  Cleyeland,  etc.,  R.  R.  y.  Curran,  19  Ohio  St  12,  2  Am. 
Rep.  366,  both  holding  company  not  exempt  from  liability  for  negli- 
gence by  contract;  Huff  y.  Austin,  46  Ohio  St  390,  15  Am.  St  Rep. 
617,  21  N.  E.  866,  holding  prima  facie  presumption  of  negligence  not 
raised  by  explosion  of  boiler  in  sawmill;  Pennsylyania  R.  R.  y. 
Henderson,  51  Pa.  St  325,  holding  company  not  exempted  from  lia- 
bility for  negligence  by  passenger's  contract  assuming  all  risks; 
Nashyille,  etc.,  R.  R.  y.  Elliott,  1  Cold.  616,  78  Am.  Dec.  509,  holding 
company  not  liable  to  employe  for  injuries  through  negligence  of 
himself  or  co-seryants;  Nashyille,  etc.,  R.  R.  y.  Jones,  9  Heisk.  39, 
holding  company  bound  to  supply  suitable  and  safe  appliances  as 
far  as  possible;  International,  etc.,  R.  R.  y.  Welch,  86  Tex.  206,  40 
Am.  St  Rep.  832,  24  S.  W.  392,  holding  carriers  bound  to  use  such 
care  as  prudent  men  would  under  like  circumstances;  Virginia,  etc., 
Co.  y.  Sayers,  26  Gratt  338,  holding  carrier  cannot  exempt  himself 
from  liability  for  negligence  by  contract  or  otherwise;  Cogswell  y. 
West  etc.,  Co.,  5  Wash.  St  54,  31  Pac.  413,  holding  carriers  by 
horse-car  bound  to  diligence  of  prudent  men  exercised  in  like  cir- 
cumstances; Annas  y.  Milwaukee,  etc.,  Co.,  67  Wis.  54,  30  N.  W. 
286,  holding  company  may  limit  liability  to  gratuitous  passenger 
by  special  contract 

Distinguished  in  Bissell  y.  New  York,  etc.,  R.  R.,  25  N.  Y.  457, 
holding  carrier  may  limit  liability  to  passenger  by  contract  for 
consideration;  Kielley  y.  Belcher,  etc.,  Co.,  3  Sawy.  434,  445,  F.  C. 
7,760,  holding  liability  for  injury  to  senrant  by  fellow  seryant 
founded,  on  maxim  "respondeat  superior;"  Higley  y.  Gilmer,  3 
Mont.  103,  35  Am.  Rep.  455,  holding  carrier  need  use  only  ordinary 
care  towards  trespasser  on  coach. 

Master  and  servant — The  master  is  liable  for  the  acts  of  his 
seryant  done  in  the  course  of  employment,  eyen  though  such  act 
be  an  act  of  disobedience  of  express  orders  of  master,  p.  487. 

This  holding  has  been  yery  extensiyely  affirmed  and  relied  upon 
by  later  cases.  Those  which  affirm  and  follow  the  rule  are  in  part: 
Bacon  y.  Robertson,  18  How.  486,  15  L.  502,  holding  corporations 
liable  for  contracts  or  torts  of  agents  in  course  of  employment; 
Philadelphia,  etc.,  Co.  y.  Qulgley,  21  How.  211,  16  L.  76,  holding 
corporation  Uable  for  acts  of  agents  done  in  course  of  business; 
Savings  Bank  y.  Ward,  100  U.  S.  203,  25  L.  624,  holding  attorney 
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not  liable  to  third  party  for  loss  through  certificate  made  for  client; 
N.  J.  Steamboat  Ck>.  v.  Brockett,  121  U.  S.  645,  80  L.  1050,  7  S.  Gt 
1041,  holding  negligence  or  misconduct  of  agents  in  transacting 
company's  business,  imputable  to  company;  Singer  Mfg.  Go.  t. 
Bahn,  132  U.  S.  523,  33  L.  442,  10  S.  Gt.  176,  holding  master  liable 
for  act  of  servant  though  act  was  unauthorized  or  forbidden;  lAke 
Shore,  etc.,  B,  B,  v.  Prentice,  147  U.  S.  109,  37  L.  102,  13  S.  Gt  264, 
holding  corporations  like  individuals  liable  for  acts  of  agents  done 
in  course  of  business;  The  Highland  Light  Ghase,  153,  F.  G.  6,477, 
holding  clear  proof  of  diligence  necessary  to  disprove  negligence  in 
explosion  of  steamboat;  The  B.  M.  McGhesney,  8  Ben.  161,  F.  G. 
4,463,  holding  company  liable  for  oats  stolen  by  master  of  vessel 
during  transportation;  The  Steam  Tug  B.  F.  Gahlll,  9  Ben.  354, 
F.  O.  11,735,  holding  owner  not  liable  for  damages  done  by  tug  not 
in  course  of  employment;  Klelley  v.  Belcher,  etc.,  Go.,  3  Sawy.  438, 
F.  G.  7,760,  holding  corporation  liable  for  injury  to  servant  through 
negligence  of  fellow  servants  differently  employed;  Pendleton  v. 
Kinsley,  3  Gllff.  424,  425,  F.  G.  10,922,  holding  corporation  liable  for 
Injuries  inflicted  by  ticket  agent  in  course  of  employment;  Heinrich 
V.  Pullman,  etc..  Go.,  10  Sawy.  82,  20  Fed.  101,  holding  corporation 
liable  for  injuries  received  through  negligence  of  porter  in  course 
of  employment;  The  General  Bucker,  35  Fed.  157,  holding  owner 
liable  In  personam  In  admiralty  for  injuries  to  servant  caused  by 
blow  from  mate  to  enforce  order;  Bryant  v.  Chicago,  etc.,  B.  B., 
53  Fed.  999,  12  XJ.  S.  App.  115,  holding  person  in  carriage  presumed 
there  by  servant's  permission;  Nevada  Bank  v.  Portland,  etc.,  Bank, 
59  Fed.  341,  holding  bank  liable  for  cashier's  fraudulent  misrepre- 
sentations regarding  standing  of  customers;  Texas,  etc..  Go.  v. 
Williams,  62  Fed.  442,  23  U.  S.  App.  379,  holding  company  liable 
for  acts  of  conductor  acting  in  scope  of  employment;  Texas,  etc., 
Co.  V.  ScoviUe,  62  Fed.  733,  23  U.  S.  App.  506,  27  L.  B.  A.  185, 
holding  company  liable  for  malicious  use  of  whistle  of  locomotive 
in  charge  of  its  servants;  The  Anacles,  93  Fed.  242,  holding  steve- 
dore injured  by  negligence  of  crew  entitled  to  maritime  lien;  Cox 
V.  Keohey,  36  Ala.  345,  76  Am.  Dec.  328,  holding  owners  of  steam- 
boat not  liable  for  collision  by  willful  act  of  servant;  Gilliam  v. 
South,  etc.,  B.  Co.,  70  Ala.  270,  holding  company  liable  for  act  of  con- 
ductor in  scope  of  employment;  Duggins  v.  Watson,  15  Ark.  127,  60 
Am.  Dec  567,  holding  carrier  liable  for  act  of  agent  willfully  done, 
in  course  of  service;  Pine  Bluff,  etc.,  Go.  v.  Schneider,  62  Ark.  116, 
34  S.  W.  548,  33  L.  B.  A.  368,  holding  master  liable  for  explosion 
of  gas  caused  by  servant  seeking  defect  In  pipe  with  light;  Turner 
V.  North  Beach,  etc.,  B.  B.  Co.,  34  Gal.  599,  holding  principal  liable 
for  forbidden  acts  of  agent  in  course  of  duty;  Gasway  v.  Atlantic, 
etc,  B.  B.,  58  6a.  219.  holding  railroads  liable  for  acts  of  con- 
ductors running  trains  in  course  of  duties;  GlUenwater  v.  Madison, 
etc.,  Co.,  5  Ind.  342,  61  Am.  Dec  103,  holding  disobedience  of  ser- 
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yant  does  not  excuse  liability  of  carrier  for  personal  injuries;  Jeffer- 
Bonville  y.  Rogers,  38  Ind.  126,  10  Am.  Rep.  109,  holding  railroad 
liable  for  act  of  conductor  in  scope  of  duty,  though  contrary  to 
orders;  Indianapolis,  etc.,  Go.  y.  Anthony,  43  Ind.  188,  holding 
railroad  liable  for  unauthorized  acts  of  conductor  in  discharge  of 
duty;  Wright  y.  Gompton,  63  Ind.  339,  holding  master  liable  for 
negligence  of  quarry  men  in  blasting  stone  near  public  highway; 
Pittsburgh,  etc.,  R.  R.  y.  Kirk,  102  Ind.  402,  52  Am.  Rep.  077,  1 
N.  B.  852,  holding  company  liable  for  injury  caused  by  seryant 
transferring  hand-car  to  another  road;  Flora  y.  Russel,  138  Ind.  160, 
87  N.  B.  595,  holding  company  liable  for  malicious  prosecution  by 
employes  in  company's  interest;  Hammond  y.  New  York,  etc.,  R.  R., 
5  Ind.  App.  536,  31  N.  E.  820,  holding  company  liable  for  ylolation 
of  speed  ordinance  by  engineer  against  company's  orders;  Shauyer 
y.  Phillips,  7  Ind.  App.  16,  32  N.  B.  1132,  holding  contractors  liable 
regardless  of  orders  for  damage  by  seryants  In  hauling  grayel  from 
field. 

Elsewhere  the  following  afitan  and  rely  upon  the  syllabus  prin- 
ciple: De  Gamp  y.  Mississippi,  etc.,  R.  R.,  12  Iowa,  350,  holding 
railroad  liable  for  negligent  acts  of  agent  in  scope  of  employment; 
Kansas,  etc..  Go.  y.  Gentral  Bank,  etc.,  34  Kan.  637,  9  Pac.  752, 
holding  corporation  liable  for  money  receiyed  by  manager,  through 
mistake  of  bank  cashing  check;  Robinson  y.  Webb,  11  Bush,  482, 
holding  contractor  liable  for  unauthorized  undermining  of  founda- 
tion of  house  by  seryant;  Julien  y.  Gaptain,  etc.,  27  La.  Ann.  378, 
holding  owners  liable  for  injuries  to  passengers,  through  neglect  of 
employes  in  disembarking;  Yredenburg  y.  Behan,  33  La.  Ann.  641, 
holding  club  president  unaware  of  bear's  presence  Uable  for  in- 
juries by  it  through  keeper's  negligence;  Goddard  y.  Grand  Trunk 
R.  R.,  57  Me.  216,  2  Am.  Rep.  43,  holding  company  liable  for  ma- 
licious assault  on  passenger  by  brakeman;  Woodcock  y.  Galais,  68 
Me.  246,  holding  city  liable  for  damage  for  remoyal  of  wall  and 
fence  by  street  commissioner;  Rhoda  y.  Annls,  75  Me.  25,  46  Am. 
Rep.  356,  holding  person  liable  for  fraudulent  representations  of 
son  as  agent  in  sale  of  farm;  Northern,  etc..  Go.  y.  State,  29  Md. 
442,  96  Am.  Dec.  552,  holding  company  liable  for  treatment  of  per- 
son by  agents  after  Injuries  receiyed;  Moore  y.  Fitchburg,  etc., 
R.  R.,  4  Gray,  468,  64  Am.  Dec.  85,  holding  company  liable  for 
ejection  of  passenger  who  paid  fare,  by  conductor;  Ramsden  y. 
Boston,  etc.,  R.  R.,  104  Mass.  120,  6  Am.  Rep.  201,  holding  company 
liable  for  battery  by  conductor  upon  passenger  In  enforcing  pay- 
ment of  fare;  Bryant  y.  Rich,  106  Mass.  188,  8  Am.  Rep.  312,  hold- 
ing carrier  liable  for  assault  by  steward  and  waiters  upon  passen- 
ger on  steamboat;  George  v.  Gobey,  128  Mass.  290,  35  Am.  Rep.  377^ 
holding  master  liable  for  wrong^ful  sale  of  liquor  by  senrant,  con- 
trary to  orders;  Fogg  y.  Boston,  etc.,  R.  R.,  148  Mass.  518,  12  Am. 
St.  Rep.  586,  20  N.  E.  110,  holding  company  liable  for  posting  libel- 
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Ions  matter  In  office  in  charge  of  employe;  Yicksburg,  etc..  Go.  v. 
Patton,  31  Miss.  196,  66  Am.  Dec.  571,  holding  company  liable  for  tor- 
tious act  of  agent;  Minter  y.  Pacific  R.  R.,  41  Mo.  608,  97  Am.  Dec. 
290,  holding  company  liable  for  articles  received  by  baggage  mas- 
ter contrary  to  orders;  Perkins  ▼.  Missouri,  etc.,  Co.,  66  Mo.  218, 
holding  company  liable  for  willful  act  of  conductor  in  ejecting  per- 
son from  train;  Siegrist  v.  Amot,  10  Mo.  App.  201,  holding  master 
liable  to  person  gratuitously  riding  in  carriage  for  negligence  of 
aery  ant;  Eads  y.  Metropolitan,  etc.,  Co.,  43  Mo.  App.  646,  holding 
carrier  liable  for  act  of  conductor  done  during  discharge  of  duty; 
Qulgley  y.  Central,  etc.,  Co.,  11  Ney.  864,  holding  carrier  liable  for 
malicious  act  of  agent  in  course  of  business;  Brokaw  y.  New  Jersey, 
etc.,  Co.,  82  N.  J.  L.  331,  90  Am.  Dec.  662,  holding  corporation 
dyiUy  liable  for  tortious  acts  of  servants  in  scope  of  employment; 
Weed  y.  Panama  R.  R.  Co.,  17  N.  T.  367,  72  Am.  Dec.  477,  holding 
company  liable  for  willful  delaying  of  train  by  conductor  in  disre- 
gard of  duty;  Qulnn  y.  Power,  87  N.  Y.  639,  41  Aul  Rep.  396,  hold- 
ing company  liable  for  injuries  through  collision  though  vessel  had 
deviated  from  usual  course;  Pierce  v.  North  Carolina  R.  R.,  124  N.  C. 
96,  32  S.  E.  402,  holding  company  liable  for  trespasser's  death  by  act 
of  servant  in  course  of  employment;  Redding  v.  South  Carolina 
R.  R.  Co.,  3  8.  C.  7,  8,  16  Am.  Rep.  687,  688,  holding  company  liable 
for  ejection  of  person  from  waiting-room  by  servant  in  charge; 
Pollock  v.  Carolina,  etc.,  Assn.,  61  S.  C.  432,  64  Am.  St  Rep.  693, 
29  S.  E.  82,  holding  bank  bound  by  agreement  of  cashier,  though 
made  without  valuable  consideration;  Echols  v.  Dodd,  20  Tex.  195, 
holding  master  liable  to  owner  for  injury  to  slave  by  overseer  while 
inflicting  punishment;  Palmer  v.  St  Albans,  60  Yt  437,  6  Am.  St 
Rep.  128,  13  Atl.  574,  holding  master  liable  for  all  acts  of  servant 
done  in  course  of  employment;  De  Yoss  v.  Richmond,  18  Oratt  359, 
98  Am.  Dec.  660,  holding  city  liable  for  neglect  of  officer  in  not 
certifying  bond  on  residue;  White  v.  Railway  Co.,  26  W.  Ya,  805, 
holding  company  liable  for  acts  of  conductor  in  ejecting  passenger 
from  train;  Gregory  v.  Ohio,  etc.,  Co.,  37  W.  Ya.  615,  16  S.  B.  822, 
holding  company  liable  for  injury  to  person  on  hand-car  taken  out 
for  company's  business;  Bass  v.  Chicago,  etc.,  R.  R.,  86  Wis.  463,  17 
Am.  Rep.  602,  holding  company  responsible  to  passengers  for  acts 
of  officers  conducting  train;  Craker  v.  Chicago,  etc.,  R.  R.,  36  Wis. 
676,  17  Am.  Rep.  611,  holding  company  liable  for  willful  assault 
of  conductor  on  passenger. 

Cited  in  valuable  note  in  12  Am.  Dec.  241,  36  Am.  Dec.  198,  38 
Am.  Dec.  346,  and  62  Am.  Dec.  379.  380.  Approved  in  Galena,  etc., 
R.  R.  V.  Yarwood,  16  HI.  469,  holding  plaintiff  cannot  recover  for 
injuries  received  in  dilferent  car  from  car  agreed  on;  Goddard  v. 
Grand  Trunk  Ry.,  67  Me.  237,  in  dissenting  opinion,  majority  hold- 
ing company  liable  for  act  of  brakeman  within  course  of  employ- 
ment; Goddard  y.  Grand  Trunk  Ry.,  67  Me.  250,  dissenting  opinion. 
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majority  holding  company  liable  for  act  of  brakeman  In  discharge 
of  duty;  Perry  y.  House  of  Befuge,  68  Md.  25,  52  Am.  Bep.  499, 
holding  charitable  institution  not  liable  for  assault  on  inmate  by 
officer;  State  y.  Western,  etc,  Ck>.,  63  Md.  443,  holding  brakeman 
off  duty  not  such  co-employe  as  to  relieve  company  of  liability; 
New  Orleans,  etc..  Go.  t.  Harrison,  48  Miss.  120,  12  Am.  Bep.  361, 
holding  company  not  liable  for  malicious  act  of  conductor  beyond 
scope  of  duties;  Prince  y.  International,  etc.,  Ck>.,  64  Tex.  147, 
holding  person  on  hand-car  on  Inyitation  of  employes  is  lawfully 
on  car. 

Damages. —  An  Instruction  that  damages.  If  any,  are  to  be  con- 
fined to  direct  and  immediate  consequences  of  the  Injury  Is  not 
objectionable,  p.  470. 

Cited  and  followed  in  Lake  Shore,  etc.  Go.  y.  Prentice,  147  TJ.  S. 
112,  37  li.  103,  13  S.  Ot  264,  265,  holding  company  not  liable  for 
punitiye  damages  for  Illegal  arrest  of  passenger  by  conductor. 

14  How.  48&-505,  14  L.  510,  WBBSTBB  y.  GOOPBB. 

Trusts  —  Bstate  of  truatea. —  Deylse  to  trustees  and  their  heirs 
to  certain  uses  with  remainders  oyer,  conyeys  the  legal  estate  to 
cestuls  que  use,  unless  will  Imposes  duties  on  trustees,  performance 
of  which  requires  yestlng  of  legal  estate  in  them.  In  which  case 
they  take  an  estate  commensurate  with  trust,  p.  499. 

Oited  and  followed  In  Doe  y.  Gonsldine,  6  WalL  471,  18  L.  873, 
holding  extent  and  duration  of  trust  estate  measured  by  objects  of 
Its  creation;  Bx  parte  Anderson,  2  Hughes,  393,  F.  G.  351,  holding 
trust  estate  does  not  pass  by  assignment  in  bankruptcy;  Ward  y. 
Amory,  1  Gurt  427,  F.  G.  17,146,  holding  trustees  hold  under  will 
interest  necessary  to  discharge  duties  of  trust;  Young  y.  Gommis- 
sioners,  etc.,  53  Fed.  899,  holding  trustees  take  estate  in  fee  simple, 
such  estate  being  necessary  for  objects  of  trust;  Alger  y.  Anderson, 
78  Fed.  733,  holding  object  of  trust  being  sale  of  lands  executor 
takes  in  fee;  Jenkins  y.  Merritt,  17  Fla.  322,  holding  deylse  In  trust 
to  A.  for  use  of  B.,  yests  title  in  trustee;  Fleming  y.  Hughes,  99 
Oa.  447,  449,  27  S.  B.  792,  793,  holding  objects  of  trust  ceasing, 
trustee's  estate  Is  terminated;  Meek  y.  Brlggs,  87  Iowa,  617,  43  Am. 
St  Bep.  413,  54  N.  W.  457,  holding  law  presumes  testator  intended 
trustees  to  haye  estate  sufficient  to  execute  powers  given;  Long  y. 
Long,  62  Md.  65,  holding  trustee's  estate  In  land  no  greater  than 
necessary  for  purposes  of  trust;  Hutchlns  y.  Heywood,  50  N.  H. 
497,  holding  devise  to  trustees  for  certain  uses  gives  legal  title  to 
cestuls  que  use;  Witham  v.  Brooner,  63  111.  347,  holding  conveyance 
to  use  of  person  prescribing  no  trust  carries  legal  title  to  cestui 
que  use. 

Trusts  —  Estate  of  trustee. —  Use  of  same  words  in  devising  two 
parcels  of  land  to  trustees  does  not  necessarily  vest  legal  estate 
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In  both  parcels  in  trustees  because  they  take  legal  estate  in  one 
parcel,  p.  489. 

Trosts  —  Estate  of  trustee. —  Express  limitations  of  life  estates 
to  trustees  to  preserve  contingent  remainders  which  would  be  in- 
operative if  trustees  took  fee,  show  intention  of  testator  that  trus- 
tees are  not  to  hold  fee,  p.  600. 

Shelley's  case. —  Devise  to  daughter  for  life,  remainder  to  her 
sons  as  tenants  in  common,  and  to  heirs  of  their  body,  did  not  give 
daughter  estate  tail  under  rule  in  Shelley's  case,  for  fee  tail  is  not 
limited  to  heirs  in  tail  of  first  taker,  p.  600. 

Cited  and  followed  in  Ward  v.  Amory,  1  Curt  429,  F.  C.  17,146, 
holding  limitation  to  particular  class  of  heirs  only  not  within  rule 
of  Shelley's  case;  Ridgeway  v.  Lauphear,  99  Ind.  257,  holding  de- 
vise of  land  to  son  for  life,  remainder  to  children,  gives  son  life 
estate. 

Wills. —  Limitation  by  way  of  remainder  to  sons  of  first  taker, 
as  tenants  in  common,  shows  intention  of  testator  that  ancestor 
should  not  take  estate  in  fee  or  in  tail,  and  that  sons  take  as  pur- 
chasers, p.  500. 

Wills  —  Conditions  subsequent. —  Where  devise  of  land  is  upon 
condition  subsequent,  such  condition  is  not  broken  till  devisee  takes 
actual  possession,  and  if  condition  be  broken,  .only  person  to  whom 
lands  are  devised  oyer  may  take  advantage  thereof,  p.  501. 

Cited  and  followed  In  Davis  v.  Gray,  10  Wall.  230,  21  L.  456, 
holding  grantor  or  his  heirs  must  sue  for  breach  of  condition  subse- 
quent; Ruch  y.  Rock  Island,  97  U.  S.  696,  24  L.  1102,  holding 
breach  of  condition  subsequent  gives  grantor  and  heirs  non-trans- 
ferable right  of  action  therefor. 

Approved  in  Sexton  v.  Chicago  Storage  Co.,  129  111.  332,  16  Am. 
St  Rep.  280,  21  N.  B.  922,  holding  right  to  enter  for  breach  of  con- 
dition subsequent  is  mere  chose  in  action;  Walker  Branch,  etc.. 
Church  V.  Directors,  etc.,  Assn.,  11  Ohio  C.  C.  190,  holding  right 
to  sue  for  breach  of  trust  unassignable. 

Adverse  possession  will  not  run  against  person  until  he  has 
right  of  entry  on  land,  p.  501. 

Cited  and  followed  in  Wass  v.  Buckman,  38  Me.  361,  holding 
adverse  possession  will  not  run  against  one  having  no  right  to 
possession;  Piatt  v.  Churchill,  42  Me.  477,  holding  reversioner  hav- 
ing no  right  of  entry  during  particular  estate,  no  possession  is  ad- 
verse. Approved  in  Mitchell  v.  Murphy,  43  Fed.  428,  holding  stat- 
ute does  not  run  in  favor  of  tenant  where  possession  is  in  subor- 
dination to  owner;  Pratt  v.  Churchill,  42  Me.  478,  holding  tenants 
unable  to  disseize  reversioner,  unable  to  acquire  by  disseisin  claim 
for  betterments. 
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Constitutional  law. —  Any  act  of  legislature  of  Maine,  the  effect 
of  which  Is  to  bar  an  action  for  land  In  which  plaintiff  has  a  good 
and  legal  title  at  time  of  passage  of  such  act,  being  In  conflict  with 
the  State  Constitution,  is  inoperative  and  void,  as  regards  title  to 
such  land,  p.  604. 

Cited  and  followed  In  Adams  v.  Palmer,  61  Me.  4d3,  holding  leg- 
islature cannot  deprive  one  of  vested  right  of  dower;  Forster  v. 
Forster,  129  Mass.  663,  reviewing  cases  and  holding  statute  depriv- 
ing one  of  vested  right  is  unconstitutional;  Qulmby  v.  Hazen,  64 
Yt.  140,  holding  unconstitutional  statute  giving  lien  to  subcon- 
tractor against  owner  not  party  to  contract  See  valuable  note  in 
11  Am.  Dec  88. 

Federal  courts. —  The  decision  of  the  State  court  upon  both  its 
Constitution  and  laws  is  final,  while  Constitution  remains  in  force, 
and  United  States  courts  receive  such  construction  as  part  of  fun- 
damental law  of  State,  p.  606. 

Cited  and  followed  in  Leflingwell  v.  Warren,  2  Black,  603,  17  L. 
262,  holding  United  States  courts  bound  by  construction  of  State 
statute  by  highest  State  court;  Southern  Pacific  R.  R.  v.  Orton,  6 
Sawy.  196,  82  Fed.  478,  F.  C.  13,188a,  holding  settled  Judicial  con- 
struction of  constitutional  provision  regarded  as  becoming  part  of 
instrument;  Mitchell  v.  Llpplncott,  2  Woods,  472,  F.  C.  9,666,  col- 
lecting cases  and  holding  settled  construction  of  State  statute  con- 
sidered as  part  of  statute;  Lavln  v.  Emigrant,  etc..  Bank,  18 
Blatchf.  13,  1  Fed.  662,  holding  Federal  courts  must  follow  New 
York  courts  in  construing  Constitution  of  New  York;  In  re  Wyllle, 
2  Hughes,  461,  F.  C.  18,112,  collecting  cases  and  holding  Federal 
courts  bound  by  construction  of  State  Constitution  given  by  highest 
State  cc^rt;  Greene  v.  James,  2  Curt  189,  F.  C.  6,7^,  holding 
highest  State  court  must  construe  State  Constitution  determining 
conflict  of  State  statutes  therewith;  Zerega  v.  McDonald,  1  Woods, 
498,  F.  C.  18,212,  holding  construction  of  State  statute,  though  con- 
flicting with  authority  In  other  States,  must  be  taken  as  part  of 
statute;  State  v.  Grand  Trunk  R.  R.,  3  Fed.  889,  and  McClure  v. 
Owen,  26  Iowa,  263,  266,  both  holding  Federal  must  follow  State 
courts  In  construction  of  State  Constitution.  Approved  In  Gelpcke 
V.  Dubuque,  1  Wall.  210,  17  L.  627,  dissenting  opinion,  majority 
holding  United  States  courts  will  not  follow  State  courts  in  all 
changes  of  construction  of  statutes;  FaUbrook,  etc.,  Dlst  v.  Bradley, 
164  U.  S.  166,  41  L.  387,  17  S.  Ct  62,  collecting  cases  and  holding 
United  States  courts  must  decide  whether  statute,  as  construed  by 
State  court,  conflicts  with  Federal  Constitution;  McElvaln  v.  Mudd, 
44  Ala.  63,  4  Am.  Rep.  116,  holding  statute  of  Alabama,  conflicting 
with  Federal  Constitution,  is  invalid. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  n.,  27  L.  366, 
2  S.  Ct  22,  collecting  cases  and  holding  United  States  court  exercise 
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independent  jnd^rment  on  State  statutes  uninterpreted  by  State 
courts. 

Miscellaneous. —  Mlsdted  In  Tufts  t.  Tufts,  8  Wood.  &  M.  488, 
F.  0.  14,283. 

14  How.  506-611,  14  L.  618,  SHEPPARD  y.  GRAVES. 

IncongTXLitiee  of  practice  should  be  avoided,  as  tending  to  con- 
found proceedings  of  courts,  p.  509. 

Cited  and  approved  in  Lanning  y.  Lockett,  4  Woods,  469,  11  Fed. 
817,  holding  court  must  take  pleadings  as  parties  make  them,  and 
determine  rights  thereunder. 

Pleading. —  Matters  appertaining  solely  to  jurisdiction  of  court 
or  to  disabilities  of  suitors,  must  not  be  blended  with  questions  en- 
tering into  subject-matter  of  controyersy,  and  all  defenses  inyoly- 
ing  inquiries  into  subject-matter  admit  competency  of  parties,  and 
jurisdiction  of  court,  p.  509. 

Cited  in  Adams  y.  White,  1  Fed.  Cas.  156,  holding  matters  apper- 
taining to  jurisdiction  not  to  be  blended  with  matters  going  to 
merits;  Reilly  y.  Dougherty,  60  Md.  278,  holding  Orphans'  Court 
must  be  satisfied  of  petitioner's  right  to  sue  before  transmitting 
Issues  for  trlaL 

Objections  to  jurisdiction  of  court,  or  to  competency  of  parties 
or  to  return  on  seryice  of  summons,  or  plea  of  misnomer  are  plead- 
able in  abatement  only  and  if,  after  such  plea,  defense  going  to 
merits  of  case  be  interposed,  pleas  In  abatement  become  immaterial 
and  are  walyed,  pp.  510,  511. 

Cited  and  followed  in  Shepherd  y.  Graves,  14  How.  512,  14  L.  521, 
holding  pleading  of  general  issue  waives  prior  pleas  in  abatement; 
Dred  Scott  v.  Sandford,  19  How.  519,  15  L.  748,  holding  plea  in 
abatement  impugning  jurisdictional  averments  waived  on  answer 
to  merits;  De  Sobry  v.  Nicholson,  3  Wall.  423,  18  L.  264,  holding 
plea  in  abatement  to  jurisdiction  cannot  be  raised  at  trial  upon 
merits;  Blackburn  y.  Selma,  etc.,  R.  R.,  2  Flipp.  533,  F.  C.  1,467, 
holding  that  corporation  was  never  organized  should  be  pleaded  in 
abatement  to  defeat  jurisdiction;  Da  vies  v.  Lathrop,  21  Blatchf. 
165,  13  Fed.  566,  holding  right  to  show  plaintiff's  residence  in  de- 
fendant's State  waived  by  answer  to  merits;  Sharon  v.  Hill,  10 
Sawy.  668,  26  Fed.  723,  S.  C,  11  Sawy.  366,  26  Fed.  388,  both  holding 
question  of  citizenship  of  parties  could  be  raised  only  on  plea  in 
abatement;  Oregon  R.  R.  v.  Oregon,  etc.,  Co.,  11  Sawy.  567,  27  Fed. 
279,  holding  that  plaintiff  is  not  corporation  or  citizen  must  be 
pleaded  in  abatement;  Wittemore  v.  Malcolmson,  28  Fed.  606,  hold- 
ing defendant  admitting  or  waiving  jurisdiction  cannot  plead  In 
abatement  thereto;  Cuthbert  v.  Galloway,  '35  Fed.  468,  holding 
showing  of  falsity  of  plaintiff's  allegation  of  citizenship  does  not 
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entitle  defendant  to  verdict;  Imperial,  etc.,  Co.  y.  Wyman,  38  Fed. 
676,  3  L.  R.  A.  505,  and  n.,  holding  plea  to  Jurisdiction  is  made  by 
plea  in  abatement  separately  pleaded  and  tried;  Simon  v.  House, 
46  Fed.  819,  holding  act  of  1875  gives  court  power  to  summarily 
dismiss  suit  improperly  in  Jurisdiction;  Butchers,  etc.,  Ck>.  y.  Louis- 
yllle,  etc.,  Co.,  67  Fed.  40,  31  U.  S.  App.  252,  defendant  plead- 
ing to  merits  admits  averments  of  Jurisdictional  amounts  in  bill; 
Tyler  v.  Murray,  57  Md.  438,  439,  holding  plea  to  merits  a  waiver 
of  plea  to  Jurisdiction;  Newport  News,  etc.,  Co.  v.  Thomas,  96  Ky. 
615,  29  S.  W.  438,  holding  motion  to  Quash  summons  waived  by 
answering  to  merits,  though  answer  denies  waiver;  Cruzen  y.  Mc- 
Kaig,  57  Md.  459,  holding  plea  in  abatement,  Issue  having  been 
Joinedjthereon,  waived  by  plea  in  bar;  Rheem  v.  The  Naugatuck,  etc.» 
Co.,  33  Pa.  St  364,  holding  in  suit  by  corporation  lack  of  incorpora- 
tion must  be  pleaded  in  abatement.  Approved  in  Spencer  v.  Laps- 
ley,  20  How.  267,  15  L.  904,  holding  plea  in  abatement  pleaded  after 
plea  in  bar  filed,  was  properly  disallowed;  Tise  v.  Shaw,  68  Md.  9, 
11  AtL  583,  dissenting  opinion,  majority  holding,  under  Maryland 
statute,  substitution  of  infant  for  deceased  party  in  ejectment, 
stayed  proceeding  during  Infancy;  Dutcher  v.  Dutcher,  39  Wis.  662, 
holding  defense  that  respondent  Is  not  citizen  of  State,  inadmissi- 
ble under  general  denial. 

Distinguished  in  Nashua,  etc,  R.  R.  y.  Lowell  R.  R.,  136  U.  S. 
373,  34  L.  367,  10  S.  Ct  1007,  holding  under  statute  court  may 
summarily  dismiss  suit  for  want  of  Jurisdiction;  Rae  v.  Grand 
Trunk  R.  R.,  14  Fed.  402,  holding  court  may  dismiss  suit  whenever 
matter  appears  not  properly  within  Jurisdiction;  Draper  v.  Spring- 
port,  21  Blatchf.  243,  15  Fed.  331,  holding  under  code  pleas  in 
abatement  must  be  pleaded  an<|  tried  like  other  defenses;  Mis- 
souri, etc.,  R.  R.  V.  Meeh,  69  Fed.  755,  32  U.  S.  App.  691,  30  L.  R. 
A.  252,  holding,  under  act  of  March  3,  1875,  court  must  dismiss 
suit  appearing  to  be  not  properly  within  Jurisdiction;  Jones  v. 
Rowley,  73  Fed.  288,  holding,  under  State  codes  diverse  citizenship 
may  be  put  in  issue  by  general  denial. 

In  United  States  courts  it  is  necessary  to  set  forth  grounds  of 
their  Jurisdiction,  and  when  such  Jurisdiction  is  set  forth  in  plead- 
ings, it  is  taken  prima  facie,  as  existing,  and  burden  of  proof  is 
on  party  denying  it,  p.  510. 

Cited  and  followed  in  Dred  Scott  v.  Sandford,  19  How.  567,  15  L. 
768,  holding  plaintiff  averring  citizenship,  defendant  must  plead  in 
abatement,  and  prove  truth  of  plea;  Waters  v.  Barrill,  131  U.  S. 
Appx.  Ixxxiv,  18  L.  879,  holding  declaration  showing  alienage 
and  citizenship  of  parties  sufficient  to  give  Jurisdiction;  Roberts  v. 
Lewis,  144  U.  S.  656,  36  L.  582,  12  S.  Ct  782,  holding  requisite  cit- 
izenship of  parties  -not  appearing  of  record.  Circuit  Court  has  no 
Jurisdiction;  Sharon  v.  Hill,  10  Sawy.  397,  S.  C,  10  Sawy.  669,  26 
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Fed.  723,  holding  bnrden  of  proof  Is  on  defendant  to  show  lack  of 
jurisdiction;  Wlckham  y.  Morehouse,  16  Fed.  827,  holding,  where 
one  appears  throughout  record  as  citizen,  party  denying  citizenship 
must  prove  it;  Gilmer  y.  Grand  Rapids,  16  Fed.  711,  holding  one 
alleging  non-residence  of  plaintiff  in  Wisconsin,  to  defeat  Jurisdic- 
tion, must  proye  it;  Foster  y.  Cleveland,  etc.,  B.  R.,  56  Fed.  436, 
holding  proof  not  being  given  to  overthrow  allegation  of  citizen- 
ship, allegation  must  stand;  Hewitt  v.  Story,  64  Fed.  523,  29  U.  S. 
App.  155,  30  L.  R.  A.  274,  and  n.,  holding  burden  of  proof  on  defend- 
ant denying  citizenship  of  plaintiff  In  New  York.  See  valuable  note 
in  1  McCrary,  86.  Approved  in  Dred  Scott  v.  Sandford,  19  How. 
590,  15  L.  777,  holding  court  examines  averments  of  citizenship  as 
put  in  issue  by  plea  to  Jurisdiction. 

General  issue. —  Residence,  or  right  of  party  to  sue  as  incident  to 
residence,  cannot  be  inquired  Into  under  general  issue,  p.  511. 

Variance. —  There  is  no  variance  between  note  and  description 
of  note  where  note  Is  dated  "Matagorda,"  and  description  relates 
that  Matagorda  is  in  State  of  Texas,  p.  511. 

Promissory  notes  need  not  be  dated  at  the  beginning  only;  the 
date  may  be  put  at  any  part  of  note,  p.  511. 

14  How.  512-513,  14  L.  521.  SHBPPARD  v.  GRAVES. 

Federal  courts. —  Plaintllf  averring  enough  by  way  of  residence, 
to  show  Jurisdiction  of  court  and  nothing  being  adduced  to  im- 
peach it.  Jurisdiction  stands  as  stated,  and  plaintiff  need  produce 
no  evidence  to  support  it,  p.  513. 

Cited  and  followed  in  Sharon  v.  Hill,  10  Sawy.  897,  plea  to  Juris- 
diction not  supported  by  testimony  is  adjudged  false;  Sharon  v. 
Hill,  10  Sawy.  669,  26  Fed.  723,  S.  C,  11  Sawy.  366.  26  Fed.  388, 
holding  in  plea  In  abatement,  burden  of  proof  is  on  defendant;  Gil- 
mer V.  City  of  Grand  Rapids.  16  Fed.  711,  and  Hewitt  v.  Story,  64 
Fed.  523,  29  U.  S.  App.  155,  30  L.  R.  A.  274,  and  n.,  both  holding 
defendant  must  prove  allegations  in  plea  in  abatement  to  estab- 
lish want  of  Jurisdiction;  Blair  v.  Silver,  etc..  Mines,  93  Fed.  335, 
holding  citizenship,  prima  facie,  established  by  long-continued  resi- 
dence In  one  place. 

Waiver. —  Defendant,  by  pleading  to  general  issue  after  pleas  in 
abatement,  waives  those  pleas  and  surrenders  positions  covered  by 
them,  p.  513. 

Cited  and  followed  in  Sharon  y.  Hill,  10  Sawy.  668,  26  Fed.  723, 
holding  question  of  citizenship  can  only  be  raised  on  plea  in 
abatement;  Imperial,  etc.,  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A. 
505,  and  n.,  holding  question  of  Jurisdiction  cannot,  in  Federal 
courts,  be  raised  under  general  denial;  Rheem  v.  Naugatuck,  etc., 
Co.,  33  Pa.  St  364,  holding  plaintiffs  not  required  to  prove  Incorpo- 
ration or  charter. 
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14  How.  613-^26,  14  L.  622,  MARSH  y.  BROOKS. 

Tndiftn  lands. —  Permission  given  by  lleatenant-goyemor  of 
Upper  Louisiana  to  settle  and  Inhabit  lands  claimed  by  Indians, 
being  only  promise  of  title  In  future,  but  no  concession  of  land,  did 
not  give  right  to  league  square  of  land,  but  as  party  held  actual 
possession  of  land,  he  was  entitled  under  act  of  Congress  to  6i0 
acres,  if  land  lay  in  part  of  Louisiana  to  which  Indian  title  had  been 
extinguished,  pp.  621,  622. 

Indian  lands. —  Under  Spanish  rule,  existing  Indian  daims  pre- 
cluded inhabitation  and  cultlTation  of  land  so  claimed,  except  on 
written  permission  from  the  Spanish  governor,  p.  622. 

Tndian  lands. —  Title  of  one  holding  Indian  lands  under  Spanish 
authority  reviewed  and  applied,  pp.  623,  624. 

Public  lands. —  Oonflrmation  act  of  1816  carried  title  with  it,  and 
patent  issued  under  act,  according  to  survey  subsequently  made, 
and  reciting  facts  necessary  to  connect  conflrmatlon  with  the  pat- 
ent gives  date  to  It,  as  a  legal  title,  from  tile  date  of  the  conflrma- 
tlon, p.  624. 

Cited  and  followed  in  Aubuchon  v.  Ames,  27  Mo.  03,  holding 
confirmation  by  act  of  1816,  highest  evidence  of  title;  Langlois  v. 
Crawford,  60  Mo.  470,  holding  title  under  confirmation  act  of  1816 
passed  at  date  of  act  Approved  in  Phelps  v.  Kellogg,  16  IlL  137, 
holding  title  passes  from  United  States  to.  party  In  whose  name 
entry  was  made. 

14  How.  626-628,  14  L.  626,  JACKSON  v.  HALB. 

Warehouse  receipt. —  For  wheat  issued  on  payment  equal  in  value 
to  quantity  of  wheat  named  fn  receipt,  no  wheat  being  stored  by 
holder  of  receipt,  does  not  give  right  to  sue  in  replevin  for  wheat 
in  warehouse  held  by  third  party  to  which  holder  of  receipt  can 
show  no  title,  it  being  immaterial  whether  wheat  was  in  general 
mass  or  not,  plaintiff  having  none  there,  p.  627. 

Evidence. —  To  prove  that  party  to  whom  warehouse  receipt  was 
issued,  had  stored  no  grain  in  warehouse,  was  properly  admissible, 
such  being  the  real  fact  in  dispute,  p.  627. 

Trial  Judgment. —  Plaintiff  cannot  complain  of  remission  of  dam- 
ages reducing  Judgment  against  him,  p.  628. 

Damages. —  Where  plaintiff  uses  processes  of  law  willfully  and 
oppressively,  as  by  objecting  to  remission  of  part  of  Judgment 
against  him  to  cause  delay,  proof  of  his  conduct  and  of  conduct  of 
agents  in  this  respect,  and  of  damage  to  defendant  by  loss  of  favor- 
able markets,  were  properly  submitted  to  the  consideration  of  the 
Jury  in  estimating  damages,  p.  628. 

Not  cited. 
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14  How.  528-532, 14  L.  528,  STEPHENS  T.  OADT. 

Copyright  purchaser  of  copper-plate  at  sheriff's  sale  acquires  no 
right  to  print  maps,  copyright  being  distinct  from  copper-plate,  p^ 
630. 

Cited  and  followed  In  Welckmeister  y.  Springer,  etc.,  Co.,  63  Fed. 
811,  holding  right  to  copyright  not  affected  by  sale  of  picture  reserv- 
ing right  of  publication;  LoulsYllle,  etc.,  R.  B.  y.  Boney,  117  Ind. 
509,  20  N.  E.  435,  3  L.  R.  A.  439,  and  n.,  holding  sale  of  running 
stock  of  railroad  confers  no  right  in  franchise  of  corporation;  Com- 
monwealth y.  Central,  etc.,  Co.,  145  Pa.  St  127,  27  Am.  St  Rep. 
679,  22  AtL  842,  holding  product  of  patent  to  be  distinct  and  sepa- 
rate from  patent  Itself;  Commonwealth  v.  Edison  Electric,  etc.,  Co., 
145  Pa.  St  140,  22  AtL  846,  holding  license  to  use  products  of  pat- 
ent glyes  no  Interest  In  patent  See  valuable  notes  In  26  Am.  Rep. 
519,  and  40  Am.  Rep.  124. 

Approved  In  Stevens  v.  Gladding,  19  How.  66,  15  L.  570,  but 
holding  error  not  appearing  In  record  of  Circuit  Court  Judgment 
must  be  affirmed;  Patterson  v.  Kentucky,  97  U.  S.  506,  24  L.  1117, 
holding  goods  produced  through  application  of  patent  subject  to 
State  laws  regulating  their  sale;  Keene  v.  Wheatley,  14  Fed.  Cas. 
194,  holding  parting  with  copies  of  unprinted  manuscript  to  be  act 
of  private  circulation;  Lawrence  v.  Dana,  4  Cliff.  78,  F.  C.  8,136, 
holding  copyright  of  book  gives  exclusive  right  to  multiply  copies 
for  benefit  of  author;  Wilder  v.  Kent  15  Fed,  219,  holding  pur- 
chaser at  sheriff's  sale  of  machine  made  for  patentee's  use  may 
use  machine;  Henry,  etc.,  Co.  v.  Smythe,  27  Fed.  920,  holding 
author  has  special  statutory  property  in  literary  work.  Independent 
of  general  law;  Hankey  v.  Downey,  116  Ind.  119,  18  N.  E.  272.  1 
L.  R.  A.  448,  holding  State  statute  prescribing  rules  for  vendors 
of  patents  Is  valid;  Commonwealth  v.  Petty,  96  Ky.  454,  29  S.  W. 
292,  29  Ii.  R.  A.  789,  and  n.,  collecting  cases  and  holding  State  law 
requiring  patentee  to  secure  license  to  sell  patent  unconstitutional; 
Carter  v.  Bailey,  64  Me.  462,  18  Am.  Rep.  275,  holding  owner  In 
common  of  copyright  not  accountable  for  books  printed  under 
copyright;  Wilson  v.  Martin-Wilson,  etc.,  Co.,  151  Mass.  527,  529, 
530,  24  N.  E.  788,  789,  790,  8  L.  R.  A.  313,  314,  holding  State  courts 
have  no  Jurisdiction  over  patents;  People  v.  Roberts,  159  N.  Y.  75, 
53  N.  E.  686,  holding  copyright  not  Included  In  privilege  tax  on 
foreign  corporation. 

Oopyright  transfer  of  manuscript  gives  no  right  to  print  copies 
thereof,  copyright  not  passing  with  manuscript  unless  expressly 
included  In  transfer,  p.  531. 

Szecation. —  Copper-plate  is  subject  to  execution  and  full  title 
passes  to  purchaser,  but  copyright  Is  not  subject  to  execution,  but 
may  be  reached  by  creditor's  bill  and  applied  to  payment  of  debts, 
court  compelling  sale  in  conformity  with  copyright  act  for  benefit 
of  creditors,  p.  531. 
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Cited  and  foDowed  in  Ager  v.  Murray,  105  U.  S.  129,  130,  132, 
26  L.  ^3,  944,  holding  equity  will  compel  sale  of  copyright  for 
benefit  of  creditors;  Sparhawk  y.  Yerkes,  142  U.  8.  12,  35  L.  917^ 
12  S.  Gt.  106,  collecting  cases  and  holding  seat  of  bankrupt  in 
stock  exchange  may  be  realized  by  creditors;  Non-Magnetic  Gc. 
T.  Association,  etc.,  44  Fed.  7,  holding  invalid  constructive  service 
on  claimant  of  personal  incorporeal  patent  right;  Pacific  Bank  v. 
Robinson,  57  Gal.  523,  40  Am.  Rep.  121,  holding  sale  of  patent  rights 
may  be  ordered  on  proceedings  supplementary  to  execution;  Vail 
V.  Hammond,  60  Gonn.  383,  25  Am.  St.  Rep.  336,  22  AtL  957,  holding 
patent  right  is  property  subject  to  claims  of  creditors;  Leon  Loan, 
etc.,  Go.  V.  Equalization  Board,  86  Iowa,  135,  41  Am.  St.  Rep.  488, 
53  N.  W.  96,  17  L.  R.  A.  201,  collecting  cases  and  holding  abstract 
books  having  market  value  subject  to  taxation;  Dart  v.  Wood- 
house,  40  Mich.  401,  29  Am.  Rep.  545,  holding  creditors  cannot  take 
copyright  of  published  work  except  on  statutory  authority;  Gil- 
lett  V.  Bate,  86  N.  Y.  92,  holding  equity  may  order  sale  of  invalid 
patent  for  benefit  of  creditors.  See  valuable  notes  in  40  Am.  Rep. 
125;  90  Am.  Dec.  294.  Approved  in  Stevens  v.  Gladding,  17  How. 
450,  451,  453,  15  L.  156,  157,  158,  holding  copyrights  co-extensive 
with  United  States  and  not  subject  to  State  or  District  Courts; 
Parton  v.  Prang,  3  Gliflf.  550,  F.  C.  10,784,  holding  law  applicable 
to  sales  of  personal  property  applicable  to  sales  of  literary  prop- 
erty; Ghisholm  v.  Fomy,  65  Iowa,  335,  21  N.  W.  665,  collecting  cases 
and  holding  patent  cannot  be  sold  under  execution  issuing  from 
State  courts;  Bryan  v.  University,  etc.,  Co.,  112  N.  Y.  395,  19  N.  B. 
831,  2  L.  R.  A.  642,  dissenting  opinion,  majority  holding  suit  to 
reach  copyright  must  be  brought  where  cause  of  action  accrued; 
Carver  v.  Peck,  131  Mass.  292,  holding  patent  right  not  subject  to 
execution  at  law,  but  passes  by  assignment  in  bankruptcy;  In  re 
Rider,  16  R.  I.  273,  15  Atl.  73,  holding  purchaser  of  title  of  assignee 
of  copyright  may  not  publish  copyrighted  matter. 

As8ignm.en±  of  copyright  must,  according  to  act  of  Congress, 
be  in  writing  and  signed  in  presence  of  two  witnesses,  p.  532. 

Cited  and  followed  in  Ashcroft  v.  Walworth,  1  Holmes,  155,  F.  C. 
580,  holding  assignee  in  insolvency  acquires  no  legal  title  to  patent 
unless  conveyance  conforms  to  United  States  statutes;  Gordon  v. 
Anthony,  16  Blatchf.  249,  F.  G.  5,605,  holding  assignment  of  patent 
by  receiver  appointed  by  State  court,  conveys  no  title. 

14  How.  532-539,  14  L.  530,  STAINBACK  v.  RAB. 

Ships  and  shipping  —  Collision. —  Where  loss  happens  from  col- 
lision, which  is  result  of  inevitable  accident,  without  fault  of 
either  party,  each  must  bear  his  own  loss,  p.  538. 

Cited  and  followed  in  The  Jas.  Gray  v.  The  John  Fraser,  21  How. 
IM,  16  L.  110,  holding  ship  colliding  through  mismanagement  of 
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steam  tug.  Is  not  answerable  for  damages;  Sturgis  ▼.  Boyer,  24 
How.  125,  16  L.  595,  holding  steam  tug  alone  liable  for  damage 
4one  by  ship  while  being  towed  by  tng;  The  Morning  Light,  2  Wall. 
560,  17  L.  864,  holding  collision  resulting  from  darkness,  and  with- 
out fault  of  either  party,  is  inevitable  accident;  The  Moxey,  Abb. 
Adm.  79,  F.  G.  9,894,  holding  ship  not  liable  for  damages  done 
through  inevitable  accident;  The  Lady  Pike,  2  Biss.  144,  F.  O. 
7,985,  holding  carrier  not  liable  for  damage  through  inevitable 
accident;  Beane  v.  The  Mayurka,  2  Curt.  76,  F.  C.  1,175,  holding 
collision  of  anchored  ships  caused  by  wind,  inevitable  accident; 
Ward  V.  The  Fashion,  Newb.  37,  6  McLean,  182,  F.  C.  17,154,  hold- 
ing in  collision  through  darkness  and  without  fault,  each  bears 
Ills  own  loss;  The  Colorado,  1  Brown,  403,  F.  C.  3,028,  holding  in 
absence  of  reasonable  care  under  circumstances,  there  is  no  in- 
evitable accident;  The  John  Perkins,  13  Fed.  Cas.  702,  holding  no 
damages  allowable  for  cables  and  anchor  lost  in  avoiding  collision 
in  storm;  The  Lepanto,  21  Fed.  660,  holding  both  vessels  observ- 
ing all  sailing  rules,  collision  is  inevitable  accident;  The  Chickasaw, 
38  Fed.  362,  holding  hi  Inevitable  accident,  neither  being  in  fault, 
loss  falls  on  sufferer;  Austin  v.  New  Jersey,  etc.,  Co.,  43  N.  Y.  81, 
3  Am.  Rep.  666,  holding  party  making  accident  Inevitable  through 
negligence,  is  liable  for  damages.  See  valuable  note  in  45  Am.  Dec. 
51,  52.  Approved  in  Union  S.  S.  Co.  v.  New  York,  etc.,  S.  S.  Co.. 
24  How.  313,  16  L.  701,  holding  collision  through  fault  of  one 
steamer,  not  inevitable  accident;  Ralli  v.  Troop,  157  U.  S.  406,  39 
L.  751,  15  S.  Ct  665,  holding  each  vessel  bears  her  own  damage 
sustained  through  collision  in  storm. 

Ships  and  shipping  —  Costs. —  Where  suit  Is  brought  for  dam- 
ages for  collision  caused  through  inevitable  accident,  claimant  must 
pay  costs,  p.  539. 

Cited  and  approved  In  The  Florence  P.  Hall,  14  Fed.  418,  hold- 
ing claimant's  conduct  tending  to  confirm  his  belief  in  grounds  of 
suit,  costs  are  withheld. 

14  How.  53^-563,  14  L.  532,  BLOOMER  y.  McQUEWAN. 

Patents. —  A  special  act  extending  the  monopoly  of  a  patent  must 
be  construed  with  reference  to  the  general  and  other  special  patent 
laws;  being  pari  materia,  they  must  be  construed  together,  p.  548. 

Patents  —  Statutory  construction. —  Where  a  special  act  extend- 
ing the  time  of  a  patent  does  not  define  the  rights  and  remedies 
of  the  patentees,  the  general  patent  law  must  be  examined  to 
determine  them,  p.  549. 

Cases  discussed  In  Fire,  etc.,  Co.  y.  Graham,  16  Fed.  551,  552, 
553,  holding  assignee's  rights  lost  by  laches,  not  revived  by  special 
act  granting  patent  to  inventor's  heirs. 
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Patents. —  The  act  of  183C  gave  the  benefit  of  an  extension  of 
time  authorized  by  It  to  the  assignees  of  the  right  to  nse  the  thing 
patented  to  the  extent  of  their  respective  Interests  therein,  p.  549. 

Patents. —  There  Is  a  plain  distinction  between  the  right  to  make 
and  vend  a  machine  and  the  right  to  nse  It,  p.  549. 

Cited  and  followed  In  Bloomer  ▼.  Mllllnger,  1  WalL  851,  17  L. 
584,  expressly  approving  the  doctrine  of  principal  case. 

Patents. —  When  the  machine  passes  Into  the  hands  of  the  pur- 
chaser, It  Is  no  longer  within  the  limits  of  the  monopoly,  nor  nnder 
the  protection  of  the  act  of  Congress;  It  Is  Individual  property,  sub- 
ject to  taxation,  and  contracts  In  relation  to  It  are  subject  to  the 
laws  and  Jurisdiction  of  the  State,  not  to  the  United  States,  pp. 
549,  550. 

Cited  and  followed  In  Adams  v.  Burke,  17  Wall.  456,  21  L.  703, 
1  Holmes,  41,  F.  C.  50,  holding  purchaser  of  right  to  use  within 
certain  district  may  use  machine  anywhere;  Bunson  v.  Dodge,  18 
WalL  416,  21  L.  768,  protecting  purchaser  from  fraudulent  grantee 
who  afterwards  acquired  good  title  to  county  rights;  Paper  Bag 
Co.  V.  Nixon,  105  U.  S.  770,  26  L.  961,  holding  owner  of  patented 
machine  may  sell  It  for  use  after  patent  extension;  Wade  v.  Met- 
calf,  129  U.  S.  205,  32  L.  663,  9  S.  Ct.  273,  protecting  one  who  con- 
structed and  used  machine  with  patentee's  knowledge  and  con- 
sent; Morgan,  etc.,  Co.  v.  Albany  Paper  Co.,  152  U.  S.  432,  38  L. 
503,  14  S.  Ct.  630,  holding  patentee  having  received  royalty  can- 
not treat  seller  or  user  as  Infringer;  Keeler  v.  Standard,  etc.,  Co., 
157  IT.  S.  662,  39  L.  849,  15  S.  Ct.  739,  holding  lawful  purchaser  of 
patented  articles  acquires  absolute  property  Irrespective  of  time 
or  place;  Holliday  v.  Matheson,  23  Blatchf.  241,  24  Fed.  186,  col- 
lecting cases  and  holding  assignee  of  foreign  purchaser  protected 
from  patentee  by  the  sale;  Goodyear  v.  Beverly  Rubber  Co.,  1  Cliff. 
355,  F.  C.  5,557,  holding  purchaser  may  use  material  In  manu- 
facture of  articles  not  covered  by  patent;  Hill  v.  Whltcomb,  1 
Holmes,  324,  F.  C.  6,502,  holding  Federal  courts  without  Jurisdic- 
tion of  suit  for  violation  of  licensee's  right;  Jackson  v.  Vaughan,  73 
Fed.  839,  collecting  cases  and  holding  dealer  may  purchase  else- 
where and  sell  In  reserved  territory;  Howe  v.  Wooldredge,  12  Allen, 
23,  holding  licensee  purchasing  from  another  for  sale,  not  bound  to 
pay  royalties.  Approved  In  United  States  v.  American,  etc.,  Co., 
29  Fed.  43,  holding  corporate  residence  for  service  of  process 
unaffected  by  license  of  patent;  Kelley  v.  Ypsllantl,  etc.,  Co.,  44 
Fed.  22,  10  L.  R.  A.  688,  applying  ordinary  equity  rules  to  In- 
junction sought  to  prevent  suits  for  Infringement 

Distinguished,  dissenting  opinion  in  Adams  v.  Burke,  17  WalL 
460,  21  L.  705,  majority  holding  purchaser  may  use  machine  out- 
side of  district  where  purchased;  Boesch  v.  Grfiff,  133  U.  S.  702, 
33  L.  789,  10  S.  Ct.  380,  holding  purchaser  of  machine  patented 


295  Notes  on  U.  S.  Reports.  14  How.  53&-563 

abroad,  not  protected  against  United  States  patentee;  Keeler  y. 
Standard,  etc..  Co.,  157  U.  S.  668,  39  L.  851.  15  S.  Ot  741,  dissent- 
ing opinion,  majority  holding  protection  extends  to  place  as  well 
as  time;  Aiken  y.  Manchester  Print  Works,  2  (31iff.  437.  F.  G.  113, 
holding  purchaser  may  not  replace  separately  patented  accessories; 
Heaton-Peninsnlar.  etc.,  Ck>.  y.  Bnreka,  etc.,  Co.,  77  Fed.  299,  47 
U.  S.  App.  146,  35  L.  R.  A.  734,  collecting  cases  and  holding  pat- 
entee may  make  sale  conditional  upon  certain  nse  of  machines; 
Bclipse,  etc.,  Co.  y.  Zimmerman,  etc.,  Co.,  16  Ind.  App.  501,  44 
N.  B.  1116,  holding  sale  of  right  to  use  not  a  sale  of  the  patent 
right 

Patents. —  The  purchaser  of  a  right  to  use  a  patented  machine 
is  entitled  to  continue  to  use  it  after  an  extension  of  the  patent, 
p.  550. 

Cited  and  followed  in  Bloomer  y.  MilBnger,  1  Wall.  851,  17  L. 
584.  expressly  approying  the  doctrine  of  principal  case;  Wood  y. 
Michigan,  etc.,  R.  R.,  2  Biss.  67,  69.  F.  C.  17.957,  holding  assignee 
for  first  term  may  use  but  not  make  machines  thereafter. 

Distinguished  in  Dean  y.  Mason,  20  How.  203,  15  L.  878.  refus- 
ing to  consider  point  on  which  principal  case  was  cited,  because 
judgment  confessed;  ChafTee  y.  Boston,  etc..  Co..  22  How.  223.  16 
L.  242,  holding  licensees  failed  to  proye  title  In  themselyes;  Mitchell 
y.  Hawley,  16  WalL  547,  21  L.  323,  holding  injunction  will  not  lie 
against  licensee  for  the  original  term  only;  Jenkins  y.  Nicholson, 
etc,  Co.,  1  Abb.  (U.  S.)  569.  F.  C.  7,273.  holding  assignment  of  In- 
terest In  patent  carries  no  interest  in  subsequent  term;  Hodge  y. 
Hudson,  etc.,  R.  R.,  6  Blatchf.  91,  F.  C.  6,559,  holding  licensee  to 
use  during  first  term,  limited  by  the  license;  Hawley  y.  Mitchell. 
1  Holmes,  44,  F.  C.  6,250,  holding  purchaser  from  territorial  as- 
signee of  first  term  only,  acquires  no  right  to  use  during  extension; 
Gear  y.  Grosyenor.  1  Holmes.  220  F.  C.  5,291.  holding  without 
specific  proyislon,  assignment  of  Interest  carries  no  Interest  In 
extension;  Wetherlll  y.  Passaic,  etc..  Co..  29  Fed.  Cas.  840.  holding 
license,  antedating  patent,  for  ''whole  term  of  patent,"  does  not 
coyer  extension;  Sheldon,  etc.,  Co.  y.  Standard  Axle  Works.  37 
Fed.  791,  3  L.  R.  A.  657,  holding  grantees  of  patent  with  notice  of 
prloc  territorial  grant  bound  by  it;  Burke  y.  Partridge,  58  N.  H. 
354,  holding  purchaser  from  district  licensee  without  right  to  use 
machine  elsewhere. 

Patents  —  Constitutional  law. —  Under  the  fifth  amendment  to 
the  United  States  Constitution,  Congress  could  not  take  from  pur- 
chasers of  the  unlimited  right  to  make  and  use  a  patented  machine 
that  propei-ty  by  an  extension  of  the  time  of  the  original  patent, 
p.  553. 

Cited  and  followed  in  Day  y.  Union,  etc.,  Co.,  3  Blatchf.  491, 
F.  C.  3,691.  discussing  principal  case  and  extending  doctrine  to 
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one  involying  both  process  and  machine;  Cassidy  t.  Hnnt,  75  Fed. 
1017,  collecting  cases  and  holding  time  for  which  patent  is  to  en- 
dure one  of  its  chief  elements  of  yalne.  Approved  in  Bate,  etc., 
Co.  V.  Sulzberger,  157  U.  S.  37,  39  L.  611,  15  S.  Ct  616,  holding 
courts  may  sometimes  give  weight  to  considerations  of  injustice 
in  construing  statutes;  Fruit,  etc.,  Ck).  y.  Fresno,  etc.,  Co.,  94  Fed. 
848,  holding  patent  issued  under  assignment  to  copartnership,  valid. 

14  How.  663-568,  14  L.  543,  DOOLITTLB  v.  BRYAN. 

HarshaL — The  provisions  of  the  twenty-eighth  section  of  the 
judiciary  act  of  1789,  requiring  retiring  United  States  marshals  to 
execute  all  precepts  in  their  hands  at  time  of  retirement,  are  not 
repealed  expressly  nor  by  implication  by  act  of  1800,  providing  that 
interested  parties  may  have  an  order  requiring  sales  to  be  made 
by  the  marshal's  successor,  such  act  being  mere^  cumulative  of 
the  remedy,  p.  565. 

Repeals  by  implicatioii  are  not  favored  unless  the  repugnance 
be  quite  plain,  p.  566. 

Statutory  oonstmction. —  A  court  should  be  even  astute  in  avoid- 
ing a  construction  which  may  be  productive  of  much  litigation  and 
insecurity  of  titles,  p.  567. 

Judicial  sales. —  Under  the  twenty-eighth  section  of  the  judiciary 
act  of  1789,  a  sale  of  land  by  a  marshal  on  a  venditioni  exponas, 
after  he  is  removed  from  office,  and  a  new  marshal  is  appointed,  is 
not  void,  and  such  sale,  being  confirmed  by  the  court  and  the  deed 
ordered  made,  is  valid,  pp.  565,  667. 

Expressly  followed  in  Miner  v.  Gassatt,  2  Ohio  St  202,  adopt- 
ing the  language  of  leading  case.  See  valuable  note  on  power  and 
duty  of  sheriff  after  expiration  of  his  official  term,  36  Am.  Dec. 
705. 

14  How.  568-575,  14  L.  545,  VEAZIB  v.  MOOR. 

Appeal  and  error. —  Agreed  facts  preclude  necessity  of  appellate 
courts  examining  testimony,  p.  571. 

'^Commerce  with  foreign  nations/'  must  signify  transactions 
which  at  some  stage  of  their  progress  must  be  extra-territorial,  p. 
574. 

Commerce. —  The  power  vested  in  Congress  by  article  I,  section 
8  of  the  Constitution,  was  not  designed  to  operate  upon  matters 
essentially  local  in  their  nature  and  extent,  but  to  establish  per- 
fect equaUty  amongst  the  several  States  as  to  commercial  rights, 
p.  574. 

Cited  and  followed  in  The  St.  Joseph,  21  F^d.  Cas.  177,  holding 
in  absence  of  congressional  Interference,  State  laws  for  labor  im- 
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prorements  will  be  upheld;  Williams  v.  LlzEle  Henderson,  29  Fed. 
Cas.  1374,  holding  statute  exempting  State  vessels  from  pilotage 
charges  without  employment,  unobjectionable  therefor;  The  Katie, 
40  Fed.  482,  7  L.  R.  A.  59.  and  n.,  holding  limited  liability  act  of 
1S86  valid  within  Congress'  constitutional  power.  Approved  in 
Leisy  v.  Hardin,  135  U.  S.  147,  84  L.  145,  10  S.  Gt  697,  dissenting 
opinion,  majority  holding  prohibition  law  void  as  to  spirits  sold 
In  original  packages  by  importer;  United  States  v.  E.  O.  Elnlght 
Co.,  156  U.  S.  15,  39  L.  330,  15  S.  Ct  255,  60  Fed.  310,  holding  anti- 
monopoly  act  of  1890  applies  only  to  interstate  and  foreign  com- 
merce. 

Coasting  Ucenae  is  a  warrant  to  traverse  waters  bounding  coasts 
of  United  States,  and  conveys  no  privilege  to  use,  free  of  tolls, 
canals  and  improved  water-courses  of  a  State,  p.  575. 

Cited  and  followed  in  New  York  v.  Independent,  etc.,  Co.,  22  Fed. 
802,  holding  coasting  license  did  not  give  Federal  Jurisdiction  in 
contest  of  ferry  rights. 

Commerce  —  Waters  and  water-courses. —  A  State  law  granting 
exclusive  right  to  navigate  upper  waters  of  a  river  wholly  in  the 
State,  separated  from  tide  water  by  unnavigable  falls,  is  not  re- 
pugnant to  the  Constitution  nor  any  law  of  the  United  States,  pp. 
571-^75. 

Cited  and  followed  in  Withers  v.  Buckley,  20  How.  92,  15  L.  820, 
holding  State  may  improve  tributaries  of  Mississippi  river;  Holyoke, 
etc.,  Co.  V.  Lyman,  15  WalL  520,  21  L.  140,  holding  State  may  re- 
quire owners  of  dams  to  construct  fish  ways;  Woodman  v.  Pitman, 
79  Me.  460,  1  Am.  St.  Rep.  344,  10  Atl.  323,  holding  rights  to  cut 
and  travel  over  ice  In  rivers  under  State  control;  Mullen  v.  Log, 
etc.,  Co.,  90  Me.  567,  38  Atl.  560,  holding  State  has  constitutional 
power  to  grant  superior  privileges  to  use  its  public  rivers;  Com- 
monwealth V.  King,  150  Mass.  225,  22  N.  B.  906,  5  L.  R.  A.  538, 
holding  upper  waters  of  Connecticut  river  not  within  Federal  mari- 
time Jurisdiction;  Commonwealth  v.  Philadelphia,  etc.,  R.  R.  (Ton- 
nage Tax  Cases),  62  Pa.  St  292,  1  Am.  Rep.  403,  holding  State 
has  right  to  compensation  from  all  who  use  her  internal  improve- 
ments; Morse  v.  Home  Ins.  Co.,  30  Wis.  506,  holding  Fox  and 
Wolf  rivers  above  Oshkosh  not  within  Federal  admiralty  Jurisdic- 
tion. Approved  in  Rodemacher  v.  Milwaukee,  etc.,  R.  R.,  41  Iowa, 
304,  20  Am.  Rep.  597,  hol/ling  constitutional,  act  establishing  rail- 
road liability  for  flre;  Navigation,  etc.,  Co.  v.  Dwyer,  29  Tex.  383, 
Intimating  Congress  without  power  to  regulate  liability  of  local 
common  carriers  by  water.  See  valuable  and  extended  note  on 
constitutionality  of  State  regulations  of  interstate  commerce,  27 
Am.  St  Rep.  551,  554,  568. 

Distinguished  in  Jackson  v.  The  Magnolia,  20  How.  298,  15  L. 
911,  holding  Alabama  river  public  highway,   subject  to  Federal 


14  How.  575-<S86  Notes  on  U.  S.  Reports.  2d8 

admiralty  Jurisdiction;  Lord  y.  Steamship  €k>.,  102  U.  8.  544,  26  L. 
226,  holding  yessel  coasting  between  ports  of  same  State  subject 
to  Federal  laws;  Oovlngton,  etc.,  €k>.  t.  Kentucky,  154  U.  S.  210, 
38  li.  066,  14  S.  Ot  1080,  holding  Kentucky  act  fixing  Ohio  river 
bridge  tolls  Inyalid  attempt  to  control  interstate  commerce.  Gritl« 
cised  in  The  Daniel  Ball,  1  Brown  Adm.  107,  F.  O.  8,564,  where 
vessel  carrying  through  traffic  solely  within  State  on  precedent 
held  within  rule. 

14  How.  575-^583,  14  L.  548,  BOTDBN  y.  BUBKB. 

Bvldenee. —  No  special  damage  being  alleged,  refusal  to  admit 
evidence  tending  to  show  it  is  not  error,  p.  582. 

Bes  gestae. —  Demand  for  copies  being  made  through  third  party, 
letters  from  both  parties  to  third  party  are  admissible  as  part  of 
res  gestae,  p.  582. 

Oited  and  followed  in  Frink  v.  Ck>e,  4  G.  Gr.  557,  61  Am.  Dec  143, 
collecting  cases  and  holding  declarations  of  plaintiff  at  time  of  in- 
jury admissible  as  part  of  res  gestse;  Lee  v.  €k>oley,  18  Or.  434,  11 
Pac.  71,  holding  in  seduction  suit,  letters  between  parties  stand  on 
footing  of  conversations.  See  valuable  note  on  res  gestee  in  People 
y.  Yemon,  05  Am.  Dec.  58. 

Patents  are  public  records  of  whose  contents  all  are  bound  to 
take  notice,  and  of  which  commissioner  of  patents  must  give  copies 
to  any  person  demanding  same  on  payment  of  legal  fees,  and  the 
refusal  to  do  so  will  subject  commissionier  to  an  action,  p.  583. 

Demand  accompanied  by  rudeness  and  insult.  Is  not  legal  demand. 

Public  officers  must  be  treated  with  common  decency  and  re- 
spect, p.  583. 

Cited  with  approval  in  Blackinton  v.  Douglass,  3  Fed.  Cas.  538, 
holding  motives  of  public  officer  acting  as  such,  not  subject  to 
attack;  Bierbower  v.  Miller,  80  Neb.  181,  47  N.  W.  3,  dissenting 
opinion,  majority  holding  non-resident  unable  to  remove  suit  for 
less  than  $2,000,  from  State  to  District  Oourt 

Illegal  demand  having  been  made,  legality  of  subsequent  de- 
mand properly  made  is  not  thereby  impaired,  p.  583. 

14  How.  584-586,  14  L.  552,  WALKER  v.  BOBBINS. 

Equity  will  not  relieve  the  defendant  from  a  judgment  at  law, 
recovered  after  he  appeared  and  pleaded,  on  ground  that  marshal 
made  false  return,  p.  586. 

Cited  and  followed  in  Hendrickson  v.  Hinckley,  17  How.  446,  15 
L.  124,  holding  complainant  must  show  an  equitable  defense  un- 
available at  law;  Crim  v.  Handley,  04  U.  S.  658,  24  L.  218,  holding 
absence  of  counsel  or  loss  of  record  insufficient  to  warrant  injunc- 
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tion;  Brown  y.  Bnena  Vista,  95  U.  S.  161,  24  L.  423,  holding  laches 
will  preclude  equitable  relief  from  Judgment  at  law;  Bmbry  y. 
Palmer,  107  U.  S.  11,  27  L.  849,  2  S.  Gt  82,  upholding  Judgment  at 
law  where  defense  might  haye  been  shown  originally;  Ejiox  County 
y.  Harshman,  133  U.  S.  166,  88  L.  588,  10  S.  Gt  258,  holding  defend- 
ant must  haye  been  precluded  from  setting  up  equitable  defense; 
State  Bank  y.  Gampbell,  12  Ind.  45,  applying  rule  where  plaintiff  ac- 
quiesced in  Judgment  for  less  than  amount  claimed;  Steyenson  y. 
Floumoy,  89  Ky.  568,  18  S.  W.  211,  holding  record  showing  defend- 
ant was  before  court  condusiye,  unless  attacked  for  fraud;  Yantil- 
burg  y.  Black,  8  Mont  470,  holding  negligence  in  appealing,  or 
laches,  will  bar  equitable  relief;  Lyme  y.  Allen,  51  N.  H.  245,  re- 
fusing relief  where  there  is  adequate  remedy  at  law;  Jackson  y. 
Patrick,  10  S.  C.  207,  holding  neglect  to  set  up  legal  defense  a  bar 
to  equitable  relief;  Grocker  y.  Allen,  84  8.  G.  461,  463,  27  Am.  St 
Bep.  886,  838,  13  S.  B.  658,  holding  complainant  must  shew  Judg- 
ment for  debt  was  unjust;  Masterson  y.  Ashcom,  54  Tex.  328,  hold- 
ing party  seeking  relief  must  show  equity  in  himself;  Bandall  y.  Gol- 
lins,  58  Tex.  232,  holding  eyidence  to  contradict  officer's  return  must 
be  clear  and  satisfactory;  Preston  y.  Kindrick,  94  Va.  763,  64  Am. 
St  Bep.  779,  27  S.  B.  590,  holding  plaintiff  must  haye  procured 
false  return  to  entitle  defendant  to  equitable  relief;  Hixon  y. 
Oneida  Go.,  82  Wis.  541,  52  N.  W.  458,  applying  rule  to  application 
for  injunction  against  alleged  illegal  tax;  Farwell  Go.  y.  Hilbert,  91 
Wis.  442,  65  N.  W.  173,  30  L.  B.  A.  242,  and  n.,  holding  equity  will 
not  relieye  against  eyen  a  yoid  Judgment  unless  it  is  unjust;  Ford  y. 
Hill,  92  Wis.  193,  53  Am.  St  Bep.  904,  66  N.  W.  116,  holding  Just 
Judgment  taken  without  legal  right  will  not  be  disturbed.  Ap- 
proyed  in  PhiUlps  y.  Negley,  117  U.  S.  675,  29  L.  1015,  6  S.  Gt  905, 
holding  bill  in  equity  proper  remedy  to  set  aside  Judgments  wrong- 
fully obtained;  Gaines  y.  Hale,  26  Ark.  209,  dissenting  opinion,  ma- 
jority holding  Judgment  based  on  cancelled  certificate  for  lands  not 
enforceable;  Phillips  y.  Eyans,  64  Mo.  23,  holding  equity  may 
preyent  fraud  in  proposed  amendment  of  a  return.  See  yaluable 
note  on  Judgments  based  on  false  returns,  19  Am.  Dec.  137.  See 
yaluable  note  on  collateral  attacks  on  Judgments,  23  Am.  St  Bep. 
117.  See  extended  note  on  equitable  relief  against  Judgments,  54 
Am.  St  Bep.  245. 

Distinguished  in  Boss  y.  Banta,  140  Ind.  134,  34  N.  E.  869,  hold- 
ing Judgment  based  on  another  subsequently  reversed  reviewable 
tn  equity.  Griticised  in  Johnson  v.  Gregory,  4  Wash.  Ill,  31  Am. 
St  Bep.  908,  29  Pac  831,  holding  no  difference  exists  between  plain- 
tiff's procurement  of  fraudulent  return,  or  otherwise. 

14  How.  586-^S89,  14  L.  653,  HTJFF  y.  HUTGHINSON. 

Circuit  Court  has  Jurisdiction  of  action  by  marshal  on  attach- 
ment bond  given  for  benefit  of  citizens  of  another  State,  although 
defendants  are  citizens  of  State  of  nominal  plaintiff,  p.  587. 
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Cited  and  followed  In  Bice  y.  Houston,  13  WalL  67,  20  L.  484, 
holding  administrator  taking  residence  in  different  State  may  sne 
in  Circuit  Court;  Patterson  v.  Mater,  26  Fed.  32,  holding  fiarty 
beneficially  interested  in  replevin  bond  may  sue  in  Federal  courts; 
Wade  y.  Wortsman,  29  Fed.  757,  holding  citizenship  of  marshal 
does  not  affect  Jurisdiction  in  suit  on  forthcoming  bond.  Approved 
in  Flodda  v.  Georgia,  17  How.  499,  15  L.  196,  dissenting  opinion, 
majority  holding  attorney-general  may  appear  in  suit  between  States 
without  making  United  States  technical  party;  Goshorn  v.  Alex- 
ander, 2  Bond,  162,  F.  O.  5,630,  holding  non-resident  plaintiff  may 
enforce  State  statutory  remedy  in  Federal  courts;  Glover  v.  Shep- 
perd,  21  Fed.  4S4,  holding  Federal  Jurisdiction  unaffected  by  assign- 
ment of  claim  after  suit  brought 

Distinguished  in  New  Orleans  v.  Gaines,  138  XT.  S.  607,  84  L.  1106, 
11  S.  Ct.  431,  holding  person  subrogated  to  rights  not  within  rule 
prohibiting  assignment  to  gain  Federal  Jurisdiction. 

There  is  no  variance  between  a  bond  running  to  the  marshal  for 
the  State  of  Wisconsin  and  a  declaration  on  it  as  running  to  the 
marshal  of  the  district  of  Wisconsin,  since  the  State  and  district  of 
Wisconsin  are  the  same,  p.  588. 

Writ  of  attachment  need  not  be  introduced  in  evidence  in  suit 
on  attachment  bond  conditioned  on  Judgment  to  be  obtained  but  its 
admission  is  not  error,  p.  588. 

Where  Judgment  haef  been  rendered  in  attachment  by  court  hav- 
ing Jurisdiction,  no  objection  can  be  made  to  those  proceedings  in 
action  on  the  atachment  bond,  p.  588. 

Cited  and  followed  in  Christmas  v.  Bussel,  5  Wall.  305,  18  L.  480, 
collecting  cases,  and  holding  Judgments  of  State  courts  conclusive 
in  other  States  on  same  matters;  Lamp,  etc.,  Co.  v.  Brass,  etc.,  Co., 
91  XJ.  S.  061,  23  L.  338,  collecting  cases  and  holding  decree  in  bank- 
ruptcy not  collaterally  assailable;  Amory  v.  Amory,  3  Biss.  271,  F. 
C.  334,  holding  Judgments  of  State  court  unimpeachable  in  United 
States  co^rts;  Drury  v.  Ewing,  1  Bond,  544,  F.  C.  4,095,  holding  de- 
cree of  injunction  unimpeachable  collaterally  except  for  fraud  or 
lack  of  Jurisdiction;  Galpin  v.  Page,  1  Sawy.  319,  F.  0.  5,205,  hold- 
ing record  must  affirmatively  show  lack  of  Jurisdiction  to  warrant 
collateral  attack;  Pullman,  etc.,  Co.  v.  Washburn,  66  Fed.  797,  hold- 
ing Judgment  not  attackable  collaterally  except  for  fraud  or  lack  of 
Jurisdiction;  Ex  parte  Holman,  28  Iowa,  103,  4  Am.  Rep.  167,  hold- 
ing mandamus  order  not  attackable  collaterally  on  habeas  corpus 
proceedings;  Chaff e  v.  Hooper,  54  Vt  515,  holding  Judgment  for 
sum  greater  than  ad  damnum  not  void  not  collaterally  impeachable. 
Approved  in  Tiffany  v.  Glover,  3  G.  Greene,  407,  dissenting  opinion, 
majority  holding  return  on  writ  constitutes  foundation  of  subse- 
quent proceedings  against  property  on  attachment. 

Distinguished  in  Hornor  v.  Hanks,  22  AiVl  587,  holding  Federal 
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Judgment  against  representative  of  deceased  person  enforceable 
only  through  Probate  Courts. 

ITndertaking  on  attachment  given  to  marshal  and  his  sucessor  In 
office,  he  having  been  succeeded,  suit  may  be  maintained  In  the 
name  of  either,  the  name  being  merely  formal,  p.  588. 

District  Court  having  general  jurisdiction  on  attachment  suits, 
declaration  on  attachment  bond  need  not  show  such  jurisdiction, 
p.  589. 

Arrest  of  Judgment  In  suit  on  attachment  bond  will  not  be 
granted  for  Informality  of  entering  verdict  for  amount  actually  due 
instead  of  for  penalty  of  bond,  p.  589. 

Damages  covering  Interest  in  excess  of  ad  damnum  clause  of 
declaration  for  debt  are  not  improper,  p.  589. 

14  How.  58&-610,  14  L.  554,  60ESELE  v.  BIMELEB. 

Equity  will  not  order  partition  of  property  of  a  mutual  associa- 
tion at  the  suit  of  descendents  of  one  of  Its  members  who  re- 
nounced all  interest  In  Its  property  in  consideration  of  comfortable 
support  given  him  during  his  life,  pp.  C03,  6(H,  605. 

Cited  and  followed  in  Gaselys  v.  Separatists  Soc,  etc.,  13  Ohio 
8t  156,  holding  contract  of  renunciation  valid. 

While  equity  will  not  enforce  a  forfeiture,  yet  where  property 
is  conveyed  under  a  fair  contract  for  a  valuable  consideration,  the 
holding  such  a  conveyance  valid  is  not  decreeing  a  forfeiture,  pp. 
607-608. 

Ferpetultiee. —  Articles  of  association  whereby  each  member  re- 
nounces his  right  to  property  acquired  by  the  association,  and  pro- 
viding for  its  government  and  continuance  for  an  unlimited  time, 
under  the  will  of  a  majority  of  its  members,  clo  not  constitute  a 
perpetuity,  pp.  608,  609. 

Cited  and  followed  in  Schwartz  v.  Duss,  93  Fed.  530,  holding 
withdrawing  member  bound  by  agreement  of  renunciation  of  all 
claims;  in  Pulitzer  v.  Livingston,  89  Me.  367,  36  Atl.  638,  holding  in- 
terest destructible  at  will,  or  vested,  not  within  prohibitions  against 
perpetuities;  Hunt  v.  Wright,  47  N.  H.  400,  93  Am.  Dec.  453,  holding 
similarly  as  to  property  vested  in  members  of  association  in  com- 
mon; Burt  V.  Oneida  Community,  137  N.  Y.  355,  33  N.  B.  308,  19 
L.  B.  A.  299,  applying  rule  to  similar  facts. 

14  How.  610-624,  14  L.  563,  DEACON  v.  OLIVEB. 

Filibustering. —  The  transaction  of  the  Baltimore  Mexican  (Com- 
pany, in  furnishing  means  to  General  Mlna  to  fit  out  a  warlike  ex- 
pedition against  Mexico,  then  a  dependency  of  Spain,  was  illegal 
and  punishable  as  a  misdemeanor,  p.  622. 
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Oited  in  Williams  t.  Gibbes,  20  How.  536,  15  L.  1013,  and  Mayer 
y.  White,  24  How.  320,  16  L.  658,  as  giving  a  history  of  the  ti*ansac- 
tions  of  that  company. 

Void  contracts  cannot  be  treated  as  a  thing  of  yalne,  nor  made 
the  foundation  of  a  debt,  p.  622. 

Fledge. —  The  assignee  of  a  chose  in  action,  assigned  to  secure 
payment  of  a  debt,  is  still  the  creditor,  not  the  debtor  of  the 
assignor,  p.  623. 

Garnishment. —  The  pledgee  of  a  chose  in  action  is  not  subject 
to  garnishment  by  another  creditor  of  the  pledgor,  nor  bound  to 
answer  what  claims  of  the  common  debtor  he  holds  as  security, 
p.  624. 


XV  HOWARD. 


Ifi  How.  1-0.  14  L.  576.  UNITED  STATES  v.  DAVENPORT. 

Spanish  grants,  made  In  1795  and  1708,  to  land  in  Texas  within 
country  known  as  "  neutral  territory."  are  valid,  p.  0. 

Cited  in  United  States  y.  Perot.  08  U.  S.  420.  25  L.  252,  as  au- 
tbority  for  validity  of  such  grants  made  between  1700  and  1800. 

Evidence. —  Properly  authenticated  copies  of  record  of  Spanish 
grant  may  be  sufficient  evidence  to  establish  title,  p.  7. 

Cited  and  rule  approved  in  United  States  v.  Sutter,  21  How.  175. 
16  L.  120,  and  United  States  v.  VaUejo,  1  Black,  555,  17  L.  235,  in 
both  of  which  copy  of  record  of  Mexican  grant  was  admitted  to 
prove  grant 

Spanish  grants. —  Quaere,  whether  grants  for  purpose  of  grazing 
cattle  were  anything  more  than  licenses  to  use  land,  p.  7. 

Cited  to  this  point  in  Zia  v.  United  States,  168  U.  S.  208,  42  L. 
436,  18  S.  Ct  44,  as  authority  for  holding  under  Spanish  laws  in- 
corporeal right  akin  to  common-law  right  of  commons  might  be 
granted. 

Miscellaneous. —  Cited  in  Muse  v.  Arlington  Co.,  68  Fed.  645, 
as  showing  ceremony  by  which  possession  was  given  under 
Spanish  law.  Referred  to  for  facts,  United  States  v.  Patterson,  15 
How.  12,  13,  14  L.  570,  a  case  involving  about  the  same  points. 
Cited,  arguendo,  separate  opinion,  United  States  v.  D'Auterieve, 
15  How.  30,  14  L.  587,  on  question  of  pleading. 

15  How.  10-13, 14  L.  578,  UNITED  STATES  v.  PATTERSON. 

Jndgment  —  Public  lands. —  Proof  that  one  claiming  confirma- 
tion of  title  to  Spanish  public  land  as  assignee  of  B.,  deceased,  not 
being  clear  or  sufficient,  decree  of  confirmation  was  so  framed  as 
to  confirm  title  for  the  benefit  of  B.'s  legal  representatives,  p.  17. 

Cited  in  United  States  v.  Sutter,  21  How.  182, 16  L.  123,  People  v. 
Hullan,  65  CaL  307,  4  Pac.  348,  Trumpler  v.  Trumpler,  123  CaL  254, 

55  Pac  1010,  and  Crescent  Canal  Co.  v.  Montgomery,  124  Cal.  143, 

56  Pac.  801,  as  authority  for  holding  grantee  or  assignee  of  claim 
may  prosecute  it  for  confirmation  in  name  of  original  claimant 

803 


15  How.  14-^  Notes  on  U.  S.  Reports.  804 

Lixaitatlons  of  actions  —  Public  lands. —  Party  wbo  has  per- 
mitted time,  prescribed  by  act  of  Congress,  for  asserting  his  claim 
under  Spanish  grant,  to  expire,  cannot  thereafter  intervene  in  the 
Supreme  Court  in  a  suit  by  another  seeking  to  quiet  his  title  as 
against  the  United  States  to  the  same  lands,  p.  12. 

Cited  and  applied  in  United  States  t.  Innerarity,  19  Wall.  697,  22 
L.  203,  where  parties,  by  intervention,  sought  to  establish  a  right 
barred  by  the  statute  of  limitations. 

15  How.  14-30,  14  L.  580,  UNITED  STATES  v.  D'AUTERIEVB. 

Spanish  grant. —  Confirmation  denied  to  a  claim  which  amounted 
to  proof  of  legal  title,  if  anything,  since  the  acts  of  1824  and  1844^ 
authorized  suits  for  confirmation  only  in  case  of  equitable  interests, 
pp.  20-29. 

Referred  to  in  Dauterleve  v.  United  States,  101  U.  S.  701,  703, 
25  L.  869,  870,  a  case  Involving  same  grant  Erroneously  dted  in 
In  re  Cooper,  22  N.  Y.  85. 

15  How.  81-36,  14  L.  587,  UNITED  STATES  v.  ROSELIUS. 

Spanish  grants. —  Where  part  of  claim  for  land  under  Spanish 
title  is  confirmed  by  United  States,  and  accepted  by  grantee,  with- 
out any  saving  of  his  claim,  this  will  be  considered  as  satisfaction 
of  whole  claim,  p.  34. 

Cited  and  principle  applied  in  Arguello  v.  United  States,  18  How. 
546,  15  L.  481,  in  determining  rights  of  claimant  under  Mexican 
grant. 

Public  lands. —  Under  act  of  1824,  compensation  for  land  sold  by 
United  States  could  not  be  made  if  the  petitioner  claimed  under  a 
perfect  title,  p.  84. 

District  Court. —  Jurisdiction  of  District  Courts  in  confirming 
Spanish  and  French  land  claims  discussed,  p.  35. 

15  How.  36-38,  14  L.  590,  UNITED  STATES  v.  ROSELIUS. 

District  Court  has  no  jurisdiction,  under  acts  of  1824  and  1844, 
of  cause  to  try  title  to  land  in  Louisiana,  sold  under  judicial  sale  in 
1760,  where  one  in  possession  and  those  under  whom  he  claims  have 
been  in  possession  ever  since  sale,  p.  38. 

Cited  and  applied  in  Dent  v.  Emmeger,  14  Wall.  812,  20  L.  839, 
holding  titles  perfected  before  cession  of  territory  of  Louisiana 
were  not  affected  by  change  of  sovereignty;  to  same  effect,  Chavez 
V.  Sanchez,  7  N.  Mex.  70,  32  Pac.  140,  as  to  territory  ceded  by 
Mexico. 

Public  lands.—  A  complete  Spanish  title  will  not  support  petition 
under  act  of  May  26,  1824. 
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16  How.  8S-41,  14  L.  691,  UNITED  STATES  Y.  DUOROS. 

Spanish  and  French  grants. —  A  grant  of  land  In  Louisiana  by 
French  authorities,  made  in  1764,  two  years  after  territory  was 
ceded  to  Spain,  is  void,  p.  89. 

Public  lands. —  Complete  French  title  wiU  not  support  a  petition 
under  act  of  May  26»  1824,  p.  89. 

No  citation. 

16  How.  42-62,  14  L.  692,  BYBB  Y.  POTTEB. 

•Bquity — Fraud. —  Where  bill  alleges  actual  fraud  and  makes 
that  ground  of  prayer  f o»  relief,  complainant  is  not  entitled  to  re- 
coYer  on  a  showing  of  constructiYe  fraud,  p.  66. 

Cited  and  principle  followed  in  Spies  y.  Chicago,  etc,  Co.,  40  Fed. 
39,  6  L.  B.  A.  669,  and  n.,  and  Dashiell  y.  OrosYenor,  66  Fed.  340, 
26  U.  S.  App.  227,  27  L.  B.  A.  71,  where  complainant  haYing  alleged 
a  case  of  fraud  was  not  allowed  to  support  bill  on  other  grounds; 
Lelghton  y.  Grant,  20  Minn.  864,  is  to  same  efTect;  Cochrane  y. 
Halsey,  26  Minn.  61,  where  findings  of  referee  not  being  responslYO 
to  issues  were  held  insufficient;  Tillinghast  y.  Champlin,  4  B.  I.  201, 
67  Am.  Dec.  628,  where  actual  fraud  was  not  alleged,  but  facts 
showed  this  was  real  ground  of  complaint,  recoYery  could  not  be 
had  on  other  grounds.  ApproYed,  arguendo,  in  Place  y.  Minster, 
66  N.  Y.  101,  Badger  y.  Badger,  2  ClifT.  163,  F.  C.  718,  and  Anderson 
Y.  Northrop,  30  Fla.  662, 12  So.  328,  as  authority  for  rule  that  proofs 
must  conform  to  allegations;  French  y.  Shoemaker,  14  Wall.  336,  20 
L.  867,  no  special  application;  Voorhees  y.  Bonesteel,  16  Wall.  29, 
21  L.  271,  holding  equity  will  not  grant  affirmatlYe  relief  on  ground 
of  fraud  unless  it  be  made  a  distinct  allegation  in  bill. 

Distinguished  in  Muzzy  y.  Tompkinson,  2  Wash.  630,  631,  27 
Pac.  461. 

Equity  pleading. —  PositlYe  denials  in  response  to  charging  part 
of  bill  constitute  a  barrier  to  recoYery  by  complainant,  unless  such 
denials  be  OYercome  by  CYidence  aliunde,  p.  67. 

Cited  and  rule  applied  in  Clark  y.  Hackett,  1  ClifT.  279,  F.  C. 
2,823,  holding  the  testimony  of  a  single  witness,  uncorroborated,  is 
insufficient  to  sustain  complaint  under  such  circumstances.  Cited, 
arguendo,  Hoyt  y.  Spri^gue,  12  Fed.  Cas.  767,  without  particular 
application. 

Equity  —  Fraud. —  Mere  inadequacy  of  consideration  Is  not  per 
se  ground  to  aYoid  a  bargain  in  equity,  p.  60. 

Cited  and  principle  applied  in  Moffett  y.  Bochester,  91  Fed.  32,  In 
holding  equity  has  no  power  to  rescind  a  contract  solely  on  ground 
of  mistake  of  one  party;  State  y.  Sparrow,  89  Mich.  268,  where  it 
was  claimed  State  had  not  recelYed  adequate  consideration  for 
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lands  sold;  Matthews  v.  Crockett,  82  Ya.  390,  where  attempt  was 
made  to  set  aside  a  sale  of  bonds.  Approved  in  Mann  v.  Russe, 
101  Tenn.  599,  49  S.  W.  836,  holding  further  as  to  when  presump- 
tion of  fraud  arises.  Cited,  arguendo,  Lumley  v.  Wabash  Co.,  71 
Fed.  27,  in  discussion  as  to  when  courts  will  relieve  from  mistakes; 
Blake  v.  Pine  Mountain  Co.,  76  Fed.  639,  43  U.  S.  App.  490,  no 
special  application. 

Distinguished  in  Hunt  v.  Fisher,  29  Fed.  809,  where  judicial  sale 
was  set  aside  for  inadequacy  of  price  accompanied  by  fraud. 

Miscellaneous. —  Cited  in  Washington  Ry.  Co.  v.  Bradleys,  10 
WalL  303,  19  L.  895,  not  in  point  Referred  to  in  Williams  v. 
Mitchell,  80  Ala.  306,  but  no  application  of  any  point  decided. 

15  How.  62-137,  14  L.  601,  O'RBILLY  y.  MORSB. 

Patents. —  When  want  of  novelty  is  relied  on  as  defense  to  action 
for  infringement  of  patent  It  must  be  set  up  in  pleadings,  p.  110. 

Cited  for  this  principle,  and  followed  in  Brown  v.  Hall,  6  Blatchf . 
405,  F.  C.  2,008,  and  Pitts  v.  Edmonds,  1  Biss.  173,  F.  C.  11,191,  suits 
in  equity;  Odiome  v.  Denny,  18  Fed.  Cas.  581,  where  court  refused 
to  consider  evidence  of  prior  patent  of  which  no  notice  had  been 
given  in  pleadings.. 

Xvidence. —  Statement  of  fact  as  to  date  of  patent  Invention,  con- 
tained in  book  of  foreign  law  reports,  cannot  be  noticed  by  the 
court  on  appeal,  being  no  part  of  the  record,  p.  110. 

Patents. —  A  claimant  is  not  entitled  to  a  patent  for  an  invention 
which  has  previously  been  invented  by  another  in  a  foreign  coun- 
try, and  has  been  described  in  a  printed  publication,  p.  110. 

Cited  and  relied  upon  in  Illingworth  v.  Spaulding,  9  Fed.  612, 
holding  use  of  unpatented  invention  in  foreign  country  does  not 
prevent  the  acquisition  of  patent  therefor  in  this  country.  Ap- 
proved, arguendo,  Keene  v.  Wheately,  14  Fed.  Cas.  193,  and  applied 
in  determining  rights  under  copyright  laws. 

Patents. —  Inquiries  made,  or  information  or  advice  received  by 
patentee  from  men  of  science,  do  not  impair  his  claim  to  a  patent  he 
has  actually  made,  p.  111. 

Reaffirmed  in  Corser  v.  Brattleboro  Co.,  93  Fed.  808,  suggestions 
of  invention  by  others  do  not  impair  validity  of  patent 

Patents. —  It  will  be  presumed  when  patent  is  reissued  that  it 
does  not  cover  more  than  the  original  invention,  p.  112. 

Cited  as  authority  for  rule  in  Morris  v.  Royer,  2  Bond,  72,  73, 
F.  C.  9,835,  but  holding,  parts  of  machine  described  or  distinctly  re- 
ferred to,  but  not  claimed,  in  original  patent,  may  be  claimed  in 
reissue;  Sickles  v.  Evans,  2  Cliff.  222,  F.  C.  12,839,  it  appearing  re- 
issue  was  not  for  same  Invention  as  that  embraced  in  original 
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patent,  reissue  was  held  void;  Goodyear  v.  ProYidence  Co.,  2  Cliff. 
374,  F.  C.  6,583,  and  Crompton  y.  Belknap  Mills,  6  Fed.  Cas.  844, 
S.  C,  30  Fed.  Cas.  1,062,  are  to  same  effect;  Consolidated  Roller  Mill 
Co.  T.  Coombs,  39  Fed.  38,  holding  no  one  can  take  out  a  patent  and 
after  same  is  issued,  without  reservation  in  original  application, 
obtain  a  second  patent,  with  broader  claims,  for  same  device. 

The  following  cite  the  principal  case  as  authority  for  holding  the 
decision  of  the  commissioner  of  patents  as  to  matters  coming  before 
him  on  the  reissue  of  a  patent  is  conclusive,  unless  it  appears  on 
face  of  patent  that  he  has  exceeded  his  authority:  Seymour  y. 
Osborne,  11  Wall.  644,  20  L.  38,  Hussey  v.  Bradley,  6  Blatchf .  141, 
F.  O.  6,946,  Chicago  Fruit  Co.  v.  Busch,  2  Biss.  478,  F.  C.  2,669, 
Hotfheins  y.  Brandt,  12  Fed.  Cas.  298,  and  Parham  y.  American 
Buttonhole  Co.,  18  Fed.  Cas.  1098,  holding  decision  of  commissioner 
forecloses  all  inquiry  into  existence  or  sufficiency  of  facts  prescribed 
as  necessary  to  authorize  him  to  grant  reissue;  Whitely  v.  Swayne, 
29  Fed.  Cas.  1047,  and  Smith  y.  Merriam,  6  Fed  718.  Cited,  ar- 
ganedo,  Hussey  y.  McCormick,  1  Biss.  307,  F.  0.  6,948,  and  Milligan 
Co.  v.  Upton,  4  CUff.  289,  F.  O.  9,607. 

Patents. —  An  American  patent  is  not  rendered  void  because  it 
does  not  bear  same  date  as  foreign  patent  by  same  patentee,  for 
same  thing,  p.  112. 

Cited  and  followed  in  Bate  R.  Co.  y.  Hammond,  129  17.  S.  169,  32 
L.  650,  9  S.  Ct  229,  holding  validity  of  United  States  patent  is  not 
4iffected  by  failure  to  state  on  face  thereof  that  it  is  limited  in  dura- 
tion in  accordance  with  a  foreign  patent  issued  for  same  invention 
to  same  patentee;  to  same  effect,  Canan  v.  Pound  Co.,  23  Blatchf. 
176,  23  Fed.  186.  Approved  in  Telephone  Cases,  126  U.  S.  572, 
31  li.  1002,  8  S.  Ct  802,  no  special  application.  Cited,  arguendo. 
New  American  File  Co.  v.  Nicholson  Co.,  8  Fed.  820. 

Patents. —  A  claim  to  the  exclusive  right  to  use  the  motive  power 
of  the  electric  or  galvanic  current  for  making  or  printing  intelligible 
characters  at  a  distance,  is  too  broad  and  is  not  patentable,  p.  113. 

Cited  and  principle  applied  in  Burr  v.  Duryee,  1  Wall.  676,  17  L. 
^69,  where  court  holds  patents  will  not  be  granted  for  mere  ab- 
stract principles  or  ideas;  to  same  effect.  New  Process  Co.  v.  Maus,  20 
Fed.  730,  and  Shaw  Co.  v.  Lovejoy,  7  Blatchf.  234,  F.  C.  12,727,  where 
claim  for  patent  to  apparatus  for  recovering  gold  and  silver  from 
waste  solutions  was  held  too  vague  and  general  and  was  not  sus* 
talned;  Rapid  Service  Co.  v.  Taylor,  43  Fed.  260,  where  attempt  was 
made  to  obtain  patent  on  principle  of  propelling  a  carrier  by  an 
Impetus  given  at  end  of  wire;  Hoke  Bngraving  Co.  v.  Schraub- 
stadter,  47  Fed.  607,  where  inventor  drew  his  claim  not  only  so  as  to 
include  his  invention,  but  also  so  as  to  include  any  other  invention 
which  would  produce  the  same  result  Principle  approved,  ar- 
gunedo,  Pahner  v.  Gatling  Gun  Co.,  19  Blatchf.  896,  8  Fed.  616, 
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Singer  t.  Walmsley,  22  Fed.  Gas.  210,  211,  and  Ronssean  r.  Peck,  66 
Fed.  761.  Cited,  arguendo,  Ransom  ▼.  New  York,  20  Fed.  Gas.  290. 
Distinguished  in  Union  Gollar  Go.  y.  White,  24  Fed.  Gas.  679, 
where,  under  facts,  claim  was  held  not  to  be  for  mere  abstract  re- 
sult; Arkell  y.  Hurd  Paper  Go.,  7  Blatchf.  477,  F.  G.  632,  holding, 
where  patent  is  granted  for  softening  and  making  pliable  upper 
part  of  paper  bags,  a  bag  which  has  upper  end  unsoftened,  but  has 
strip  around  it,  at  short  distance  from  top,  softened  and  made 
pliable,  is  an  infringement  of  such  patent;  Brush  Blectric  Go.  t. 
Electric  Go.,  52  Fed.  975,  976,  where  claim  for  all  forms  of 
mechanism  constructed  to  produce  a  particular  result  was  construed 
to  apply  to  means  described  in  specifications  referred  to  in  claim,  or 
their  substantial  equivalents. 

Patent. —  A  particular  process  for  applying  a  principle  in  physical 
science  is  patentable,  pp.  116,  117. 

This  rule  is  applied  in  Tilghman  v.  Proctor,  102  U.  S.  725,  726^ 
26  L.  286,  287,  and  in  the  Telephone  Gases,  126  U.  S.  534,  15  Fed. 
453,  31  L.  989,  8  S.  Gt  782;  affirming  S.  G.,  22  Blatchf.  558,  22  Fed. 
328,  in  holding  letters-patent  may  issue  for  particular  process  of 
using  electric  power;  Morley  Sewing  Machine  Go.  t.  Lancaster,  129 
U.  S.  278,  32  L.  721,  9  S.  Ct  304,  where  the  use  of  a  machine  employ- 
ing the  same  set  of  mechanisms  as  a  prior  patented  machine,  each 
mechanism,  individually  considered,  being  a  proper  equivalent  for 
the  corresponding  mechanisms  in  the  prior  machine,  was  held  an 
infringement;  Piper  v.  Brown,  1  Holmes,  22,  F.  G.  11,180,  where 
process  for  preserving  fish  was  held  patentable;  Roberts  v.  Dickey, 
20  Fed.  Gas.  885,  where  process  for  turning  geological  truth  to 
practical  account  was  held  patentable.  Approved,  arguendo, 
Gowles  Smelting  Go.  v.  Lowery,  79  Fed.  352,  47  U.  S.  App.  531. 
Gited,  arguendo,  in  reviewing  authorities,  Risdon  Iron  Works  v. 
Medant,  158  U.  S.  73,  74,  76,  77,  39  L.  901,  902,  903,  15  S.  Gt  747,  748, 
749,  holding  a  patent  for  a  process  in  manufacture,  and  not  for 
mechanism  employed,  nor  for  finished  product,  is  void;  Gelluloid 
Go.  V.  Grane  Go.,  36  Fed.  113.  Referred  to  as  bearing  on  general 
subject,  Appleton  Go.  v.  Star  Co.,  60  Fed.  413,  18  U.  S.  App.  492,  and 
Gamegle  Steel  Go.  v.  Gambrla  Co.,  89  Fed.  755. 

Distinguished  in  Lamson  v.  Martin,  159  Mass.  563,  35  N.  E.  80, 
where  claim  for  invention  was  for  combination  in  new  form  of  well- 
known  mechanical  devices. 

Patents. —  Whoever  discovers  that  a  useful  result  will  be  pro- 
duced, in  any  art,  machine,  manufacture,  or  composition  of  matter, 
by  use  of  certain  means,  is  entitled  to  a  patent  for  it,  provided  he 
specifies  the  means  he  uses  in  such  a  manner  that  any  one  skilled 
in  the  science  to  which  it  appertains,  can,  by  using  the  means 
specified,  and  no  other,  produce  precisely  the  result  he  describes, 
p.  119. 
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This  rule  has  been  approved  and  followed  in  American  Tin  Go.  t. 
OakYille  C3o.,  3  Blatchf.  191,  F.  C.  313,  and  Burr  v.  Cowperthwait,  4 
Blatchf.  167,  F.  C.  2,188,  holding  where  same  result  is  obtained  by 
means  other  than  those  set  out  in  specifications  there  is  no  infringe- 
ment of  patent;  Union  Switch  Go.  y.  Philadelphia,  etc.,  Ry.  Go., 
87  Fed,  918,  is  to  same  effect;  United  Nickel  Go.  v.  Pendleton,  21 
Blatchf.  235,  15  Fed.  746,  747,  ,where  process  for  electroplating 
metals  was  held  patentable;  Kennedy  y.  Solar  Refining  Go.,  69  Fed. 
724,  where  claimant  haying  omitted  from  claim  an  essential  part  of 
his  inyention,'this  was  held  fatal  to  claim.  Gited,  arguendo.  Potter 
y.  Holland,  4  Blatchf.  244,  F.  G.  11,330,  holding  validity  of  patent  is 
not  to  be  determined  by  amount  of  invention  required  to  produce 
what  it  covers;  McKay  v.  Jackman,  20  Blatchf.  472,  12  Fed. 
619,  United  Nickel  Go.  v.  Melchoir,  17  Fed.  843,  and  Brush  Blectric 
Co.  y.  Electric  Imp.  Go.,  62  Fed.  971,  without  special  application. 
Gited,  arguendo,  dissenting  opinion,  Westinghouse  v.  Boyden  Brake 
Co.,  170  U.  S.  679,  42  L.  1151,  18  S.  Gt  726,  affirming  S.  G.,  70  Fed. 
831,  25  U.  S.  App.  475,  where  principal  cases  are  reviewed. 

Patents. —  If  the  result  claimed  by  patentee  cannot  be  accom- 
plished by  use  of  means  he  describes  by  one  skilled  in  the  science  or 
art  to  which  patent  appertains,  the  patent  is  void,  p.  119. 

Gited  approvingly,  arguendo,  MitcheU  v.  Tilghman,  19  WalL  396, 
22  L.  137. 

A  patent  embraces  nothing  more  than  the  Improvement  described 
and  claimed  as  new,  p.  119. 

Gited  and  relied  upon  in  Mitchell  v.  Tilghman,  19  WalL  392,  22 
L.  136,  holding  where  one  accomplishes  the  same  result  without 
following  the  same  process  he  is  not  an  infringer. 

Patents. —  If  disclaimer  Is  not  entered  before  commencement  of 
suit  for  infringement,  patentee  is  not  entitled  to  costs  against  the 
wrongdoer,  p.  121. 

Approved  and  followed  In  Gage  r.  Herring,  107  U.  S.  646,  27  L. 
604,  2  S.  Gt  824,  and  Burdett  v.  Estey,  15  Blatchf.  864,  F.  G.  2,145. 
Approved,  arguendo,  Giant  Powder  Go.  v.  Nitro  Powder  Go.,  10 
Sawy.  27,  19  Fed.  512. 

Patents. —  A  delay  in  entering  a  disclaimer  is  not  unreasonable, 
where  the.  objectionable  claim  has  been  sanctioned  by  head  of 
patent  office,  and  is  the  subject  of  an  undetermined  controversy  in 
the  courts,  p.  121. 

Gited  with  approval  in  Seymour  v.  McGormick,  19  How.  106,  15 
L.  562,  where  court  holds  that  what  constitutes  unreasonable  delay 
in  entering  disclaimer  is  a  matter  of  law;  Burdett  v.  Estey,  15 
Blatchf.  364,  F.  G.  2,145,  ruling  similarly;  Stutz  v.  Armstrong,  20 
Fed.  848,  holding,  in  case  of  contested  claims  disclaimer  need  not  be 
filed  until  court  has  passed  on  claim;  to  same  effect,  Mathews  v. 


15  How.  62-137  Notes  on  U.  S.  Reports.  810 

Flower,  25  Fed.  834.    Cited  In  note  on  "reasonable  time,  when  a 
question  of  law,"  17  Am.  Dec.  548. 

Distinguished  In  Office  Specialty  Co.  v.  Globe  Co.,  66  Fed.  605, 
where  there  was  a  delay  of  four  years  In  filing  disclaimer  after  claim 
had  been  adjudged  Invalid. 

Fatenta.—  If  patentee  claims  more  than  he  Is  entitied  to,  patent 
may  still  be  good  for  what  Is  really  his.  If  a  disclaimer  is  entered 
without  unreasonable  delay,  p.  121. 

Cited  In  Dunbar  v.  Myers,  94  U.  S.  194,  24  L.  87,  as  authority  for 
holding  matters  properly  disclaimed  form  no  part  of  the  invention; 
Tale  Lock  qo.  v.  Scovllle  Co.,  18  Blatchf.  258,  3  Fed.  298,  where 
claimant  was  allowed  to  disclaim  claims  after  they  had  been  ad- 
judged void.  Approved,  arguendo,  Tyler  v.  Galloway,  20  Blatchf. 
447,  12  Fed.  569.  Cited,  without  special  application.  In  Aiken  v. 
Dolan,  1  Fed.  Cas.  237,  American  Paper  Co.  v.  Heft,  1  Fed.  Cas.  743, 
and  Electrical  Accumulator  Co.  v.  Jullen  Co.»  38  Fed.  136.  Cited  In 
Perry  v.  Starrett,  19  Fed.  Cas.  297,  holding  It  essential  to  show  an 
intent  to  claim  more  than  was  really  Invented  In  order  to  render 
patent  void. 

Distinguished  in  dissenting  opinion,  Sllsby  v.  Foote,  20  How.  388, 
389,  15  li.  956,  957,  majority  apparentiy  holding  there  was  no  un- 
reasonable delay  in  entering  disclaimer. 

Patents. —  A  person  has  a  right  to  a  new  patent  upon  an  Improve- 
ment made  by  him  upon  his  former  patent  or  to  annex  It  to  the 
original,  p.  122. 

Cited  and  applied  in  Thompson  Electric  Co.  v.  Ohio  Co.,  80  Fed. 
724,  54  U.  S.  App.  25,  holding  patent  may  issue  for  Improvement  on 
earlier  invention  either  to  original  inventor  or  stranger. 

Patents. —  The  mere  change  of  the  form  of  the  machine  in  some 
of  its  unessential  parts,  and  not  varying  it  essentially,  or  its  mode 
of  operation  or  organization,  does  not  make  new  machine  a  new 
Invention;  Columbian  telegraph  held  an  Infringement  of  Morse 
telegraph  on  this  ground,  p.  123. 

Cited  and  applied  in  Butz  Thermo-Electric  Co.  v.  Jacobs  Electric 
Co.,  36  Fed.  196,  where  use  of  machine  so  changed  was  held  in- 
fringement on  patent;  Jones  Co.  v.  Munger  Co.,  49  Fed.  66,  2  U.  S. 
App.  55,  where  certain  parts  of  new  machine  were  held  to  be  mere 
equivalents  of  parts  in  old  machine,  and  not  new  Inventions; 
Eisdon  Iron  Works  v.  Trent,  92  Fed.  389. 

Miscellaneous. —  Referred  to  in  Smith  v.  Ely,  15  How.  141,  14  L. 
635,  as  deciding  all  points  raised  by  certificate  in  that  case;  Grold 
Stock  Co.  V.  Telegram  Co.,  23  Blatchf.  204,  23  Fed.  343,  and 
American  Bell  Telephone  Co.  v.  Spencer,  8  Fed.  512,  without  ap- 
plication of  any  point  decided.  Erroneously  cited,  Burden  v.  Corn- 
ing, 4  Fed.  Cas.  707.    Explained  In  McMillan  v.  Rees,  1  Fed.  724» 
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726.  Cited  In  Railway  Register  Co.  v.  Broadway,  etc.,  Ry.  Co.,  26 
Fed.  527,  and  Ruffler  Co.  v.  Avery  Co.,  28  Fed.  194,  for  what  point 
not  clear. 

Cited  as  instance  where  appeal  was  taken  to  Supreme  Court  on 
question  of  costs.  The  City  of  Augusta,  80  Fed.  804.  Cited  in 
Fraser  v.  Gates,  118  la  111,  1  N.  B.  823,  for  general  discussion  of 
patent  law. 

15  How.  137-142,  14  L.  634,  SMITH  v.  ELY. 

Patents. —  A  case  presenting  the  same  ultimate  questions  as  the 
preceding,  viz.,  ralidlty  of  Morse  telegraph  patents,  but  coming  be- 
fore Supreme  Court  on  certain  questions  of  pleading,  remanded  to 
Circuit  Court  for  further  pleading  or  abandonment  by  the  parties, 
p.  142. 

Cited  to  this  effect  in  Bate  R.  Co.  y.  Hammond,  129  U.  S.  160, 
82  L.  690,  9  S.  Ct.  229. 

15  How.  143-159,  14  L.  636,  BROOMB  v.  UNITBD  STATBS. 

Principal  and  surety. —  Where  surety  on  bond  of  collector  of 
customs  died  before  bond  was  approved  by  comptroller  of  treasury, 
it  was  properly  left  to  Jury  to  ascertain  whether  collector  and  sure- 
ties had  parted  with  bond  to  be  sent  to  Washington  prior  to  death 
of  surety,  p.  157. 

Cited  to  this  point  in  McClaskey  v.  Barr,  79  Fed.  414,  in  holding 
liability  of  surety  on  bond  for  costs  does  not  terminate  with  his 
death;  Yoris  v.  State,  47  Ind.  349,  where  estate  of  surety  on  guar- 
dian's bond  was  held  liable  for  default  of  guardian  occurring  sub- 
sequent to  death  of  surety. 

Bonds  —  Principal  and  surety. —  Although  bond  of  collector  of 
customs  is  required  to  be  approved  by  comptroller  of  treasury,  still 
It  begins  to  be  effective  from  moment  collector  and  sureties  part 
with  it  in  course  of  transmission,  and  Is  binding  though  surety  dies 
before  it  is  received  or  approved,  p.  157. 

Cited  in  County  Commissioners  v.  Brisbln,  17  Minn.  455,  holding 
the  tender  of  his  bond  by  sheriff-elect  to  commissioners  for  ap- 
proval, constitutes  a  delivery.  Cited  in  collection  of  authorities. 
Ex  parte  Mitchell,  39  Ala.  447,  as  bearing  on  question  as  to  when 
acceptance  of  bond  will  be  presumed;  to  same  effect,  McLean  y. 
State,  8  Heisk.  242. 

Distinguished  in  United  States  v.  Le  Baron,  19  How.  76,  15  L. 
626,  holding  bond  of  deputy  postmaster  takes  effect  from  time  It  is 
accepted  by  postmaster-general,  and  not  from  day  of  its  date. 

Collector  of  cnatonui  Is  often  a  disbursing  officer,  and  he  and  his 
sureties  are  liable  for  money  received  for  purpose  of  disbursing  it 
in  expenses  of  office,  p.  158. 
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Cited  approYlngly  on  this  point  in  Gaussen  y.  United  States,  07  U. 
S.  5d2,  24  L.  1010,  affirming  S.  0.,  2  Woods,  98,  F.  0.  15,192.  Oited 
in  Simons  y.  County  of  Jackson,  63  Tex.  431,  as  an  authority  for 
holding,  a  surety  on  an  official  bond  may  be  held  liable  for  funds 
received  by  his  principal,  which  funds,  at  time  bond  was  executed, 
it  was  not  contemplated  should  come  under  his  charge. 

Miscellaneous. —  Erroneously  cited,  Harrison  y.  Augusta,  78  Ga^ 
449,  State  y.  Sooy,  39  N.  J.  L.  542,  and  Bayard  y.  Hargroye.  45  Ga. 
350. 

15  How.  ieO-161,  14  L.  643,  PHELPS  y.  BCAYBB. 

Bill  of  exceptions. —  It  must  appear  by  certificate  of  Judge  who 
authenticates  bill  of  exceptions,  that  exceptions  were  taken  in  open 
court,  although  bill  need  not  be  formally  drawn  and  signed  be- 
fore lury  retires,  p.  161. 

Cited  and  rule  applied.  United  States  y.  Breitling,  20  How.  254, 
15  L.  902,  in  holding  exceptions  properly  before  appellate  court, 
where  bill  was  signed  after  adjournment  of  trial  court;  Dredge 
y.  Forsyth,  2  Black,  568,  17  L.  255,  time  within  which  bill  must  be 
formally  drawn  and  presented  depends  on  rules  of  trial  court;  Stan- 
ton y.  Embrey,  93  U.  S.  555,  23  L.  985,  In  construing  statute  relative 
to  procedure  on  appeals  from  Supreme  Court  of  District  of  Colum- 
bia; McKown  y.  Powers,  86  Me.  294,  29  Atl.  1080,  holding  further 
as  to  form  of  bill  of  exceptions.  Cited  in  Suydam  y.  Williamson, 
20  How.  438,  15  L.  982,  in  holding  bill  of  exceptions  must  always 
be  signed  and  sealed  by  Judge.  Approved,  arguendo,  Locke  y. 
United  States,  2  ClilT.  583,  1^.  C.  8,442,  and  Yicksburg,  etc,  Ry.  Co. 
y.  Ragsdale,  51  Miss.  460. 

Modified,  New  Orleans,  etc.,  Ry.  Co.  y.  Jopes,  142  U.  S.  22,  85  L. 
922,  12  S.  Ct  110,  holding,  where  bill  of  exceptions  is  signed  during 
term,  and  purports  to  contain  recital  of  what  took  place  at  trial, 
it  will  be  presumed  that  all  things  stated  took  place  at  trial 

Appeal  and  error. —  The  transcript  must  show  that  instructions 
complained  of  were  excepted  to  while  Jury  were  at  the  bar,  p.  161. 

Cited  and  rule  applied.  Stone  y.  United  States,  64  Fed.  677,  29  U. 
S.  App.  32,  where  court  refused  to  review  assignment  of  error  when 
record  did  not  show  affirmatively  timely  exceptions  were  taken;  to 
same  effect.  Little  Rock  Granite  Co.  v.  Dallas  County,  66  Fed.  523, 
30  U.  S.  App.  55,  and  Johnson  v.  Garber,  73  Fed.  525,  43  U.  S.  App. 
107,  although  omission  to  take  exceptions  at  trial  were  in  conformity 
with  practice  of  trial  court,  though  not  embodied  in  a  rule;  Mer- 
chants, etc.,  Bank  v.  McGraw,  76  Fed.  936,  48  U.  S.  App.  66,  and 
New  England  Furniture  Co.  v.  Catholicon  Co.,  79  Fed.  296,  49  U.  S. 
App.  80,  where  record  affirmatively  showed  no  exceptions  were 
taken  until  after  jury  retired;  Western  Union  Co.  v.  Baker,  85  Fed. 
691,  56  U.  S.  App.  603,  where  court  refused  to  consider  exceptions 
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for  reasons  stated  above,  although  It  appeared  by  practice  and  rule 
of  trial  court  exceptions  wero  not  allowed  to  be  taken  In  presence 
of  Jury;  Montgomery  v.  Gilmer,  33  Ala.  134,  70  Am.  Dec.  667,  God- 
win V.  Bryan,  16  Fla.  399,  Southern  Express  Co.  v.  Van  Meter,  17 
Fla.  795,  and  McKlnney  ▼.  Springer,  6  Ind.  454,  holding  to  make 
ruling  of  State  Circuit  Court  subject  to  review  in  State  Supreme 
Court,  exception  must  have  been  taken  when  it  was  made.  Ap- 
proved, arguendo,  Dunnlngton  v.  Prick  Company,  60  Ark.  257,  80 
S.  W.  213,  and  Coker  v.  Hayes,  16  Fla.  379.  Cited  in  McAnaw  v. 
Matthls,  129  Mo.  150,  31  S.  W.  345,  for  reason  for  rule. 

Appeal  and  error. —  An  exception  taken  to  instructions  on  day 
following  rendering  of  verdict  is  not  properly  before  appellate  court, 
p.  16L 

Cited  and  foUowed  in  United  States  v.  Carey,  110  U.  S.  52,  28  L. 
67,  3  S.  Ct  425,  where  exception  to  evidence  was  taken  for  first 
time  after  trial  on  tendering  bill  to  Judge  for  signature;  dissent- 
ing opinion,  Bram  v.  United  States,  168  U.  S.  571,  42  L.  583,  18  S. 
Ct  198,  majority  holding  where  objection  was  taken  to  admission 
of  testimony  It  was  not  necessary  that  it  should  be  renewed  at 
termination  of,  and  that  question  as  to  its  admissibility  was  prop- 
erly before  appellate  court  Cited,  Mays  v.  Fritton,  20  Wall.  418, 
22  L.  890,  holding  questtons  within  Jurisdiction  of  trial  court  cannot 
be  raised  for  first  time  in  appellate  court 

Distinguished  In  Baltimore,  etc.,  Assn.  v.  Grant,  41  Md.  564,  565, 
566,  567,  where  exceptions  were  properly  taken  at  trial,  but  bill 
was  not  signed  until  sometime  afterwards. 

15  How.  162-179,  14  L.  644,  BISPHAM  v.  PRICS. 

Account  stated. —  After  settlement  of  partnership  accounts  by 
arbitration,  and  award  had  been  acquiesced  in  for  years,  many 
items  having  been  estimated,  no  action  Ues  to  recover  the  amount 
of  one  of  such  items  on  which  less  has  been  paid  than  was  suih 
posed  would  be,  p.  178. 

Cited  in  note,  55  Am.  St  Bep.  519. 

Limitations  of  actions. —  If  the  exception  In  statute  as  to  mer- 
chants' accounts  applies  to  the  accounts  of  partners  inter  sese  at 
all,  it  does  not  apply  to  stated  accounts  between  them,  p.  178. 

Cited  to  this  effect  in  Cowdrey  v.  Gilliam,  60  Mo.  94,  holding  ac- 
tion between  partners  relative  to  firm  property,  after  dissolution, 
are  subject  to  statute  of  limitations;  note,  55  Am.  Dec  587. 

15  How.  179-189,  14  L.  652,  BEVINS  v.  BAM8EY. 

Clerks  of  courts. —  In  an  action  against  a  clerk  on  his  ofllclal 
bond,  where  breach  alleged  was  that  he  had  surrendered  goods 
without  taking  sufficient  bond,  a  plea,  that  bond  taken  had  been 
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assigned  to  plaintiffs,  who  had  brought  snlt  to  recover  large  suma 
thereon,  is  sufficient,  p.  188. 

Cited  and  principle  applied  in  Lick  y.  Madden,  36  OaL  214,  d5  Am. 
Dec.  180,  holding  if  damages  would  have  been  sustained  notwith- 
standing malconduct  of  officer,  officer  cannot  be  held  responsible. 
Cited  in  Colwell  y.  Springfield  Co.,  24  Fed.  632,  application  not 
clear. 

16  How.  189-197,  14  L.  656,  ROCKHIIili  T.  HANNA. 

Execution. —  Where  Judgments  are  equal  liens,  the  lien  of  a  Judg- 
ment creditor  who  first  causes  a  fi.  fa.  to  be  issued  is  prior  to  that 
of  other  Judgment  creditors,  although  others,  previous  to  issuance 
of  fi.  fa.,  had  caused  a  ca.  sa.  to  be  issued  against  Judgment  debtor^ 
p.  196.    ' 

The  following  cases  cite  this  case  as  authority  for  holding  Judg- 
ment creditor,  who  by  diligence  first  seeks  to  enforce  Judgment,, 
obtains  priority  over  other  creditors;  Freedman's  Trust  Co.  v.  Earle, 
110  U.  S.  717,  28  L.  304,  4  S.  Ct  230,  Smith  v.  Lind,  29  IlL  31,  Blston 
V.  Castor,  101  Ind.  487,  51  Am.  Rep.  755,  Bruce  v.  Vogel,  38  Mo.  106^ 
and  Shirley  v.  Brown,  80  Mo.  248.  Cited,  arguendo,  Jenks  v.  Hor- 
ton,  114  Mich.  52,  72  N.  W.  22,  without  particular  application.  See 
notes,  5  Am.  Dec.  346,  and  12  Am.  Dec.  577. 

Judgments. — The  arrest  of  a  Judgment  debtor  under  a  ca.  sa. 
waives  and  extinguishes  all  other  remedies  against  his  goods  while 
imprisonment  continues,  p.  196. 

Cited  and  applied  in  Kennedy  v.  Duncklee,  1  Gray,  68,  holding  an 
execution,  issued  while  Judgment  debtor  is  imprisoned  under  a 
commitment  on  a  prior  execution  upon  same  Judgment,  is  void. 

Insolvency. —  Indiana  act  discharging  the  person  of  the  debtor 
from  imprisonment  does  not  retroact  so  as  to  displace  previously 
vested  Judgment  liens  against  debtor's  property,  p.  197. 

16  How.  19S-211,  14  L.  660,  KANOUSB  v.  MARTIN. 

Courts. — The  term  "  matter  in  dispute,"  used  in  section  12  of  Ju- 
diciary act,  refers  to  amount  claimed  by  plaintiff,  p.  207. 

Cited  and  this  construction  adopted  in  Moore  v.  Edgefield,  32 
Fed.  499,  and  West  v.  Woods,  18  Fed.  665,  holding,  in  courts  of 
first  instance,  plaintiff's  declaration  in  presenting  his  claim  is  sole 
test  by  which  Jurisdiction  is  to  be  decided;  Hill  v.  Gordon,  45  Fed. 
277,  and  Yarde  v.  Baltimore,  etc.,  Ry.  Co.,  57  Fed.  914,  915,  hold- 
ing, where  plaintiff  asks  for  damages  in  no  particular  amount,  de- 
fendant cannot  secure  a  removal  of  cause  by  averring  in  his  peti- 
tion the  matter  in  dispute  exceeds  $2,000;  Barber  v.  Kennedy,  18 
Minn.  227,  where  similar  terms  in  State  act  were  construed;  State 
V.  Dolby,  49  N.  H.  487,  6  Am.  Rep.  591,  where  amount  set  out  in 
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oomplaiiit  was  held  to  goyem  question  of  Jurisdiction  In  prosecu- 
tion for  larceny  In  jwllce  court;  Streeter  y.  Connecticut  Co.,  65  N. 
H.  201,  18  Atl.  651,  where  refusal  of  court  to  admit  evidence  as  to 
amount  In  dispute,  for  purpose  of  determining  Its  jurisdiction,  was 
sustained;  Building  &  Loan  Assn.  y.  Price,  18  Tex.  Cly.  App.  873,  46 
8.  W.  94.  Cited,  arguendo,  Bank  of  Arapahoe  y.  Bradley,  72  Fed. 
871,  86  U.  S.  App.  519,  and  Jones  y.  Rowley,  73  Fed.  289,  quaere, 
whether,  when  suit  Is  for  large  tract  of  land,  and  defendant  In 
possession  claims  only  small  portion  and  disclaims  as  to  rest,  the 
amount  In  dispute  Is  yalld  of  whole  tract,  or  only  part  claimed  by 
defendant 

Bemoval  of  caiuMs. —  After  defendant  has  filed  his  petition  and 
bond  for  removal  to  Federal  court,  on  ground  of  diverse  citizenship. 
State  court  has  no  Jurisdiction  to  permit  plaintiff  to  amend  record 
so  as  to  reduce  the  amount  In  dispute  below  the  Federal  Jurisdic- 
tional sum,  p.  208. 

Cited  and  principle  applied  In  Akerly  y.  Yllas,  2  Biss.  113,  1  Abb. 
(U.  S.)  286,  F.  C.  119,  holding,  where  record  and  petition  clearly 
show  party  Is  entitled  to  have  cause  removed,  the  Judge  of  State 
court  has  no  discretion  in  matter;  to  same  effect.  Hatch  v.  Chicago, 
etc.,  Ry.  Co.,  6  Blatchf .  118,  F.  C.  6,204,  and  Broadnax  v.  Eisner, 
18  Blatchf.  870,  F.  C.  1,909;  and,  further,  If  defendant  does  all  that 
Is  necessary  to  secure  removal,  he  can,  whether  State  court  malces 
order  or  not,  perfect  removal  by  entering  Federal  court  at  proper 
time;  Wilson  v.  Western  Union  Co.,  84  Fed.  562,  holding,  where  case 
is  removable,  Jurisdiction  of  Federal  court  attaches  on  filing  of 
required  petition  and  bond  in  State  court;  Brigham  v.  Thompson 
Lumber  Co.,  55  Fed.  884,  order  of  State  court  either  granting  or 
refusing  petition  for  removal  cannot  affect  Jurisdiction  of  Federal 
court;  Jones  v.  Foreman,  66  Ga.  381,  where  court  refused  to  permit 
plaintiff  to  amend  his  complaint  after  petition  had  been  filed  by 
defendant  to  remove  cause;  Wlnslow  v.  Collins,  110  N.  C.  121,  122, 
14  S.  E.  513,  and  Stanley  v.  C,  R.  I.  &  P.  Ry.  Co.,  62  Mo.  511,  cases 
similar  In  facts  to  principal  case;  Beery  v.  Chicago,  etc.,  Ry.  Co.,  64 
Mo.  534,  535,  where  court  held  plaintiff  could  not  take  nonsuit  In 
State  court  after  defendant  had  filed  sufficient  petition  and  bond 
for  removal  of  cause;  Bell  v.  Dix,  49  N.  Y.  237,  right  to  remove 
cause  does  not  depend  on  any  act  or  assent  of  State  court.  Ap- 
proved, arguendo,  Clarkson  v.  Manson,  18  Blatchf.  449,  4  Fed.  262, 
Huskins  v.  Cincinnati,  etc.,  Ry.  Co.,  37  Fed.  506,  8  L.  R.  A.  548, 
and  note,  Cookeriy  v.  Great  Northern  Ry.  Co.,  70  Fed.  280,  and 
tJpton  V.  New  Jersey  R.  R.  Co.,  25  N.  J.  Eq.  376,  where  court  holds 
that  when  Jurisdiction  of  State  court  has  once  attached  to  suit,  no 
subsequent  change  In  condition  or  residence  of  party  can  oust  It. 
Cited  without  particular  application  in  Walte  v.  Phoenix  Ins.  Co., 
62  Fed.  770,  and  State  v.  Doyle,  40  Wis.  189,  22  Am.  Rep.  695. 

Distinguished  In  Thompson  v.  Butler,  95  U.  S.  696,  24  L.  542, 
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where  plaintiff  after  yerdlct,  but  before  Judgment,  with  consent  of 
defendant,  remitted  such  part  of  verdict  as  to  make  Judgment  for 
an  amount  less  than  was  necessary  to  give  Supreme  Court  Jurisdic- 
tion; Blrdseye  y.  Shaeffer,  37  Fed.  826,  removing  cause  does  not 
absolutely  take  away  State  court's  Jurisdiction,  but  merely  holds 
it  in  abeyance  while  cause  is  In  Federal  courts;  Laird  v.  Railroad, 
55  N.  H.  878,  379,  20  Am.  Rep.  217,  219,  where  petition  to  remove 
cause,  filed  after  parties  had  both  become  residents  of  same  State, 
was  denied. 

Bemx>val  of  causes. —  After  refusal  of  State  court  to  remove 
cause,  defendant  is  not  bound  to  plead  to  its  Jurisdiction,  since  its 
right  to  proceed  In  cause  ceased  on  his  filing  a  sufficient  petition 
and  bond  for  removal,  p.  209. 

Cited  and  principle  applied  in  Insurance  Co.  v.  Dunn,  19  Wall. 
224,  22  L.  69,  holding,  after  suit  has  been  properly  removed  to  Fed- 
eral court,  State  court  has  no  longer  Jurisdiction  over  it,  and  fact 
that  party  appeared  therein  and  contested  suit  will  not  prejudice 
his  rights;  to  same  effect.  Railroad  Co.  v.  Mississippi,  102  U.  S.  136, 
26  L.  96,  Railroad  Co.  v.  Koontz,  104  U.  S.  14,  26  L.  646,  Fisk  v. 
Union  Pacific  Co.,  6  Blatchf.  380,  F.  C.  4,827,  and  Taylor  v.  Shew, 
54  N.  Y.  77,  proceedings  in  State  court  after  defendant  has  per- 
fected his  right  of  removal  are  coram  non  Judice;  to  same  effect, 
Ellerman  v.  New  Orleans,  etc.,  Ry.  Co.,  2  Woods,  125,  F.  C.  4,382, 
Dennis  v.  County  of  Alachua,  8  Woods,  690,  F.  C.  3,791,  and  Littie 
Rock,  etc.,  Ry.  Co.  v.  Iredell,  50  Ark.  389,  8  S.  W.  22,  holding  State 
court  has  no  Jurisdiction  to  try  an  issue  of  fact  on  petition  to  re- 
move cause;  Rosenfield  v.  Adams  Express  Co.,  21  La.  Ann.  234,  pro- 
ceedings taken  in  State  court  after  erroneously  denying  application 
to  remove  cause,  are  void;  to  same  effect,  Herryford  v.  ^tna  Ins. 
Co.,  42  Mo.  151,  153,  and  Baltimore,  etc.,  Ry.  Co.  v.  Fulton,  59 
Ohio  St  578,  53  N.  E.  265,  44  L.  R.  A.  521,  holding,  after  cause  is 
properly  removed  to  Federal  court,  and  Is  there  disposed  of  other- 
wise than  on  merits,  it  cannot  be  recommenced  in  State  court; 
dissenting  opinion,  Johnson  v.  Brewers'  Assn.,  51  Wis.  582,  9  N.  W. 
659,  majority  holding  a  Judgment  rendered  by  court  after  erro- 
neously refusing  an  application  to  remove  cause,  is  not  absolutely 
void.  Cited  In  Ramsey  v.  Coolbaugh,  13  Iowa,  172,  without  special 
application;  in  dissenting  opinion,  Dunn  v.  Burlington,  etc.,  Ry.  Co., 
35  Minn.  83,  27  N.  W.  453,  in  general  collection  of  authorities;  Tod 
V.  Farfleld,  15  Ohio  St  388,  where  constitutionality  of  act  providing 
for  removal  of  causes  arising  under  acts  done  by  command  of  the 
president  during  the  war  of  the  rebellion  was  affirmed.  See  note, 
23  Am.  Rep.  143,  144,  containing  extract  from  monograph  of  Judge 
Dillon  on  "  Removal  of  Causes." 

Distinguished  in  Indianapolis,  etc.,  Ry.  Co.  v.  Rlsley,  50  Ind.  63, 
where  it  appeared  defendant's  petition  for  removal  did  not  set  out 
sufficient  cause;  to  same  effect,  Holden  v.  Insurance  Co.,  46  N.  Y. 
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4,  7  Am.  Rep.  280,  and  White  v.  Holt,  20  W.  Ya.  807,  it  rests  with 
court  to  whom  application  for  removal  is  made  to  determine 
whether  petition  sets  out  sufficient  cause. 

Removal  of  causes. —  State  appellate  court  has  Jurisdiction  to 
hear  an  appeal  from  order  of  lower  court  refusing  to  grant  a  peti* 
tion  for  remoyal  of  cause  to  Federal  courts,  p.  210. 

Cited  with  approval  in  Burson  y.  National  Bank,  40  Ind.  177,  18 
Am.  Rep.  288,  and  Akerly  v.  Vilas,  24  Wis.  169,  170,  1  Am.  Rep.  170, 
171,  in  both  of  which  appeal  was  taken  from  order  granting  peti- 
tion for  removal;  Henen  v.  B.  &  O.  Ry.  Co.,  17  W.  Va.  890,  891,  894, 
holding  order  of  inferior  State  court  removing  cause  to  Federal 
court  is  reviewable  by  writ  of  error  by  State  Court  of  Appeals. 

Distinguished  in  Durham  v.  Southern  Co.,  46  Tex.  188,  holding 
no  appeal  Ues  from  order  removing  cause,  since  there  is  no  final 
Judgment  in  contemplation  of  law. 

Removal  of  causes. —  If  a  State  court  entertains  Jurisdiction  of 
a  cause  after  a  petition  and  bond  for  removal  have  been  llled«  the 
Judgment  of  highest  State  courts  affirming  such  action  is  review- 
able by  the  Federal  Supreme  Court,  p.  210. 

Cited  and  rule  affirmed  in  Hough  v.  Western  Co.,  1  Biss.  427,  F. 
C.  6,724,  where  United  States  Circuit  Court  holds  it  has  no  power 
to  re'view  decision  of  State  court  refusing  to  allow  petition  to  re- 
move cause.  Cited  in  Galpln  v.  Crltchlow,  112  Mass.  346,  where 
it  was  held  cause  could  not  be  removed  to  Federal  court  after  it 
had  been  tried  in  State  court  on  its  merits,  although  such  trial  had 
resulted  in  disagreement  of  Jury. 

Explained  and  distinguished  in  Pennsylvania  Co.  v.  Bender,  148 
17.  S.  260,  37  L.  442,  13  S.  Ct  593,  holding,  when  petition  for  removal 
is  defective  and  Is  denied  by  State  court,  which  proceeds  to  trial 
and  Judgment  on  merits,  and  cause  is  taken  to  State  appellate 
court,  where  Judgment  below  is  affirmed,  no  Federal  question 
arises. 

Miscellaneous. —  Erroneously  cited  in  Edwards  v.  Elliott,  21 
WalL  552.  22  L.  490,  Scott  v.  Hull,  14  Ind.  138,  and  Du  Vlver  v. 
Hopkins,  116  Mass.  128,  17  Am.  Rep.  145. 

15  How.  212-232,  14  L.  665,  BROOKS  v.  FISKB. 

Patents. —  In  determining  the  scope  of  a  patent,  the  claim  is  not 
to  be  taken  alone,  but  in  connection  with  specifications  and  draw- 
ings; the  latter  are  to  be  examined  for  purpose  of  interpreting 
claim,  p.  215. 

.Cited  and  rule  applied  in  Bates  v.  Coe,  98  U.  S.  38,  25  L.  71, 
Holly  V.  Yergennes  Co.,  18  Blatchf.  330,  4  Fed.  78,  and  Gottfried 
V.  Best  Brewing  Co.,  10  Fed.  Cas.  853. 

Patents. —  Where  a  machine  has  different  known  parts,  and  a 
particular  result  is  obtained  by  a  union  of  them  all,  arranged  with 
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reference  to  each  other,  the  nse  of  certain  of  these  parts  with 
others  substantially  different,  although  same  result  is  obtained, 
does  not  make  the  same  machine,  and  there  is  no  infringement, 
p.  219. 

Cited  and  followed  in  €U)uld  v.  Bees,  15  WalL  194,  21  L.  41,  where 
similar  state  of  facts  were  presented  to  court;  Beedy  y.  Scott,  23 
WalL  367,  23  L.  Ill,  in  sustaining  the  action  of  an  arbitrator  who 
had  adopted  this  rule  as  a  rule  of  decision  in  determining  whether 
a  patent  had  been  infringed;  Huber  v.  N.  O.  Nelson  Co.,  148  U.  S. 
291,  37  L.  454,  13  S.  Ct  610,  holding  a  claim  for  a  reissue  which 
leaves  out  an  essential  element  of  the  combination  as  shown  by 
original  patent,  is  invalid;  Nicholson  Pavement  Co.  v.  Hatch,  4 
Sawy.  696,  F.  C.  10,251,  where  use  of  part  of  complainant's  patent 
in  connection  with  new  discoveries  was  held  no  infringement;  Hill 
V.  Sawyer,  24  Blatchf.  435,  31  Fed.  286,  where  some  of  plaintiff's 
combinations  were  combined  with  new  ones,  held  no  infringement; 
Hale  V.  Stimpson,  11  Fed.  Cas.  188.  Cited,  arguendo.  Gill  v.  Wells, 
22  WalL  28,  22  L.  711,  holding  further  as  to  when  substituted  parts 
are  equivalent  to  parts  already  patented;  MiUer  v.  ESagle  Mfg.  Co., 
151  U.  S.  208,  38  L.  131,  14  S.  Ct  319. 

Miscellaneous. —  Cited  in  Goodyear  v.  Providence  Co.,  2  Cliff.  376, 
F.  C.  5,583,  as  bearing  on  question  as  to  proof  necessary  to  show 
fraud  in  obtaining  patents;  Whitely  v.  Swayne,  29  Fed.  Cas.  1049, 
without  application  of  any  point  decided. 

15  How.  233-252,  14  L.  674,  NOBTHBBN  IND.  B.  B.  CO.  v.  BflCHI- 
GAN  CENTBAL  B.  B.  CO. 

Circuit  Court. —  The  right  of  a  defendant  sued  in  Circuit  Court 
to  be  sued  in  district  of  his  residence  may  be  waived,  p.  242. 

Cited  and  applied  in  Wilmer  v.  Atlanta,  etc.,  By.  Co.,  2  Woods, 
455,  F.  C.  17,776,  holding  defendant  corporation  had  waived  its 
privilege  to  be  sued  in  district  of  its  residence. 

Circuit  Court. —  When  subject-matter  of  controversy  is  local,  as, 
a  suit  to  retain  or  obtain  compensation  for  a  nuisance  or  tort  to 
real  property,  which  lies  beyond  the  limit  of  the  district,  no  Juris- 
diction attaches  to  Circuit  Court  sitting  within  district;  so  one  rail- 
road cannot  sue  another  to  restrain  the  other  from  crossing  its  line, 
in  a  district  other  than  that  where  the  particular  property  lies, 
p.  242. 

Cited  and  principle  applied  in  Carpenter  v.  Strange,  141  U.  S.  106, 
35  L.  648,  11  S.  Ct  966,  holding  Supreme  Court  of  New  York  had 
no  authority  to  decree  a  deed  to  land  in  Tennessee  void;  Ellen  wood 
V.  Marietta  Co.,  158  U.  S.  107,  39  L.  914,  16  S.  Ct  771,  in  affirming 
action  of  Circuit  Court  for  district  of  Ohio  in  striking  from  its 
docket  action  for  trespass  on  lands  in  West  Virginia;  United  States 
V.  Southern  Pac.  Co.,  63  Fed.  485,  in  suit  by  United  States  to  quiet 
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title,  court  of  district  in  which  land  is  situated  has  Jurisdiction, 
although  defendants  be  not  residents  of  that  district;  Eaton,  etc., 
Ry.  Co.  v.  Hunt,  20  Ind.  465,  holding  Ohio  courts  have  no  Jurisdic- 
tion to  foreclose  mortgage  on  property  located  in  Indiana;  Texas, 
etc.,  Ry.  Co.  v.  Gay,  86  Tex.  586,  587,  26  S.  W.  608,  604,  25  L.  R.  A. 
56,  57,  in  holding  court  cannot  confer  on  receiver  power  outside  of 
territory  over  which  it  has  Jurisdiction.  Cited,  arguendo,  Compton 
y.  Jessup,  68  Fed.  805,  81  U.  S.  App.  486,  and  Baltimore  Assn.  y. 
Alderson,  90  Fed.  147.    See  note,  76  Am.  Dec.  671. 

Equity. —  Chancery  haying  authority  to  act  in  personam,  may  in- 
directly act  upon  real  estate  situate  in  a  foreign  country  by  reason 
of  its  authority  oyer  the  person,  p.  243. 

Cited  and  applied  in  Wilmer  y.  Atlanta,  etc.,  Ry.  Co.,  2  Woods, 
419,  F.  0.  17,775,  holding  Circuit  Court  for  district  of  Georgia  has 
Jurisdiction  to  appoint  a  receiyer  for  entire  line  of  company's  road, 
whether  within  or  without  State;  United  States  y.  Maxwell  Land 
Co.,  5  N.  Mex.  804,  21  Pac.  155,  3  L.  R.  A.  752,  where  It  was  held 
the  United  States  Circuit  Court,  sitting  in  Colorado,  had  Jurisdic- 
tion of  bill  to  set  aside,  on  ground  of  fraud,  patent  to  land  in  New 
Mexico,  the  court  haying  obtained  Jurisdiction  of  defendants. 
Cited,  arguendo,  Texas,  etc.,  Ry.  Co.  y.  Gay,  86  Tex.  589,  592,  26 
S.  W.  605,  606,  25  L.  R.  A.  58,  59,  and  Chapman  y.  Railroad  Co., 
26  W.  Va.  309.  Explained  in  Lynde  y.  Columbus,  etc.,  Ry.  Co.,  57 
Fed.  997,  holding  decree  of  State  court  foreclosing  mortgage  on 
railroad  situated  partly  in  two  States  has  no  extra-territorial  opera- 
tion, i.  e.,  its  mere  Judgment  is  not  bar  to  suit  in  other  State,  be- 
tween same  parties,  to  foreclose  same  mortgage  there;  Miller  y. 
Birdsong,  7  Baxt  537. 

CiTcnit  Court  cannot  entertain  jurisdiction  of  a  cause,  when  the 
relief  asked  would  yltally  affect  a  person  who  cannot  be  made  a 
party  because  of  residence  without  the  district,  p.  246. 

Cited  and  followed  in  Florence  Machine  Co.  y.  Singer  Co.,  8 
Blatchf.  128,  F.  C.  4,884,  and  Brigham  y.  Luddington,  12  Blatchf. 
241,  F.  C.  1,874,  where  bill  was  dismissed  because  certain  interested 
parties  were  not  made  defendants,  although  if  they  had  been,  the 
Jurisdiction  of  court  would  haye  been  ousted;  Myers  y.  Dorr,  13 
Blatchf.  28,  F.  C.  9,988.  Cited,  arguendo,  Barney  y.  Baltimore,  6 
WalL  286,  18  L.  827,  and  Litchfield  y.  The  Register,  1  Woolw.  306, 
F.  C.  8,388,  holding  parties,  whose  interest  in  suit  and  relief  sought 
Is  so  bound  up  with  that  of  other  parties  that  their  legal  presence 
in  proceedings  is  absolutely  necessary,  must  be  brought  before 
court,  or  It  will  refuse  to  entertain  suit 

Miscellaneous. —  Cited  in  dissenting  opinion,  Marshall  y.  Balti- 
more, etc.,  Ry.  Co.,  16  How.  350,  14  L.  968,  as  not  deciding  the  ques- 
tion as  to  power  of  corporations  to  sue  in  Federal  courts  beyond 
state  of  their  location.  Erroneously  cited,  Phoenix  Ins.  Co.  y.  Com- 
monwealth, 5  Bush,  78,  96  Am.  Dec.  833. 
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15  How.  252-272,  14  L.  683,  CORNING  v.  BURDEN. 

Patents. —  The  distinction  between  a  patent  for  the  product  of  a 
process,  and  one  for  product  of  a  machine  discussed,  pp.  267,  269. 

The  following  cases  cite  this  case,  arguendo,  for  this  discussion: 
Excelsior  Needle  Co.  y.  Union  Co.,  23  Blatchf.  151,  32  Fed.  223, 
Pittsburgh  Reduction  Co.  v.  Cowles  Co.,  55  Fed.  816,  Chicago  Sugar 
Co.  T.  Glucose  Co.,  84  Fed.  d81,  56  U.  S.  App.  186,  Carnegie  Steel 
Co.  Y.  Cambria  Co.,  89  Fed.  754,  and  Badlsche  t.  Kalle,  94  Fed.  171. 

Patents. —  The  means  or  method  of  obtaining  a  result,  when  not 
effected  by  mechanism  or  mechanical  combinations,  is  patentable  as 
a  process,  p.  268. 

This  rule  dted  and  adopted  in  the  following:  New  Process  Co. 
y.  Maus,  122  U.  S.  427,  30  L.  1198,  7  S.  Ct  1313,  reyerslng  S.  C,  20 
Fed.  729,  where  process  for  making  beer  was  held  patentable;  Tele- 
phone Cases,  126  U.  S.  533,  31  L.  989,  8  S.  Ct  781,  affirming  S.  C, 
15  Fed.  453,  in  sustaining  the  patent  for  the  process  of  transmitting 
speech  by  electricity;  Piper  v.  Brown,  1  Holmes^  22,  F.  C.  11,180, 
where  process  for  preserving  fish  was  held  patentable;  Bridge  y. 
Brown,  1  Holmes,  58,  F.  C.  1,857,  a  patent  for  a  new  and  useful 
process,  covers  all  machinery  or  apparatus  which  will  accomplish 
the  same  purpose  in  substantially  the  same  way;  New  Process  Co. 
V.  Koch,  21  Fed.  582,  holding  where  patent  for  a  machine  whose 
use  necessarily  involves  the  production  of  a  certain  process,  no 
other  person  can  acquire  a  patent  for  such  process;  Celluloid  Co.  v. 
Zylonlte  Co.,  81  Fed.  910,  where  process  for  making  celluloid  was 
held  patentable  novelty. 

Approved,  arguendo,  Tllghman  y.  Proctor,  102  U.  S.  722,  26  L. 
285,  and  Boyd  v.  Cherry,  4  McCrary,  74,  50  Fed.  282.  Cited  with- 
out special  application  In  Bonsack  Co.  v.  Elliot,  63  Fed.  837. 

Modified  in  Melvin  v.  Potter  &  Co.,  91  Fed.  152,  holding  it  not 
essential  to  patentability  that  process  effect  a  chemical  change  in 
substance  operated  upon.  Distinguished  in  Wells  Glass  Co.  v.  Hen- 
derson, 67  Fed.  935,  34  U.  S.  App.  19,  holding,  purely  mechanical  pro- 
cess, involving  no  chemical  or  other  elemental  action  which  Is  sep- 
arable from  function  of  mechanical  devices  used  to  produce  result, 
is  not  patentable;  Phillips  v.  Kochert,  31  Fed.  40,  where  plaintiff's 
claim  for  patent  on  process  failed  for  want  of  novelty;  also,  to  same 
effect,  Appleton  Co.  v.  Star  Co.,  60  Fed.  413,  18  U.  S.  App.  492. 

A  patent  cannot  be  had  for  the  function  or  abstract  effect  of  a 
machine,  p.  268. 

Cited  and  applied  In  Risdon  Locomotive  Works  y.  Medart,  158 
U.  S.  77,  89  L.  903,  15  S.  Ct  749,  where  operation  of  a  machine  for 
more  perfect  manufacture  of  certain  pulleys  was  held  not  patent- 
able; McKay  v.  Jackman,  20  Blatchf.  471,  12  Fed.  618,  where  the 
process  of  sewing  shoes  in  a  particular  method  was  held  not  to  be 
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an  invention,  although  the  machine  for  so  sewing  was;  Gage  v. 
Kellogg,  23  Fed.  894,  holding  there  cannot  be  in  same  patent  a 
claim  for  a  machine  and  a  claim  for  the  process  of  using  machine; 
Pratt  y.  Thompson  Co.,  83  Fed.  518,  holding  process  for  cleaning 
nuts,  not  patentable,  since  it  consists  in  application  of  old  substan- 
ces by  new  machine,  and  no  claim  is  made  for  machine.  Approved, 
arguendo,  Knapp  v.  Moras,  150  TJ.  S.  228,  87  L.  1062,  14  S.  Ot  84. 
Cited  in  Magin  v.  Karle,  150  U.  S.  392,  37  L.  1120,  14  S.  Gt.  155, 
where  court  holds  a  particular  ai^iMuratus  for  cooling  and  drawing 
beer  not  a  patentable  novelty.  Approved,  arguendo,  Westinghouse 
V.  Boyden  Brake  Co.,  170  U.  S.  555,  42  L.  1143,  18  S.  Gt  715,  Burden 
V.  Gomlng,  4  Fed.  Gas.  707,  Union  Gas-Engine  Go.  v.  Doak,  88  Fed. 
89,  and  Sodete  Pasteur  v.  Allen,  84  Fed.  828.  Gited  in  Taber 
Photograph  Go.  v.  Marceau,  87  Fed.  873,  where  court  holds  infringe- 
ment is  determined,  not  by  result  accomplished,  but  by  means  em- 
ployed in  attaining  result  Gited,  arguendo,  without  special  appli- 
cation, in  Blakesley  Co.  v.  Connecticut  Co.,  78  Fed.  481. 

Distinguished  in  Arkell  v.  Hurd  Bag  Co.,  7  Blatchf.  477,  F.  G.  532, 
holding,  a  paper  bag  made  with  a  peculiar  flexible  top  is  a  patent- 
able invention. 

A  patent  should  be  construed  liberally,  so  as  to  sustain  the  Just 
claim  of  the  inventor,  p.  269. 

Gited  and  followed  in  Winans  v.  Denmead,  15  How.  342,  14  L. 
722,  in  construing  specifications;  also,  Bubber  Go.  v.  Goodyear,  9 
WalL  795,  19  L.  568,  and  Singer  v.  Walmsley,  22  Fed.  Gas.  211. 

Patents  —  Bvideoioe. —  In  action  for  infringement  of  patent,  the 
opinions  of  experts  as  to  construction  of  patent  is  inadmissible, 
p.  270. 

Gited  and  applied  in  Day  v.  SteUman,  7  Fed.  Gas.  264,  holding  the 
legal  construction  of  a  written  instrument  is  a  matter  for  the  court 

Patents  —  EvldeoLoe. —  In  action  for  infringement,  defendant 
should  be  allowed  to  read  in  evidence  his  patent,  although  it  is 
Junior  to  plaintiffs,  p.  271. 

Cited  and  principle  relied  upon  in  Miller  v.  Eagle  Co.,  151  U.  S. 
208,  38  li.  131,  14  S.  Gt  319,  holding  the  Issuance  of  a  patent  creates 
a  prima  facie  presumption  of  a  patentable  novelty;  Amer.  Pin.  Go. 
V.  OakviUe  Co.,  3  Blatchf.  195,  F.  C.  313,  Holfhelns  v.  Brandt,  12 
Fed.  Gas.  295,  and  Worswick  v.  City  of  Kansas,  38  Fed.  247,  are 
to  same  effect;  Bansome  v.  Hyatt,  69  Fed.  149,  29  U.  S.  App.  715, 
holding  in  action  for  infringement,  where  alleged  infringing  ma- 
chine is  made  under  subsequent  patent,  defendant  is  entitied  to 
instruction  that  issuance  of  such  patent  creates  prima  fade  pre- 
sumption of  patentable  difference;  to  same  effect,  Wilgus  v.  Ger- 
main, 72  Fed.  776,  44  U.  S.  App.  369.  Gited  without  spedal  applica- 
tion in  Nash  v.  Lull,  102  Mass.  62,  3  Am.  Bep.  437. 
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In  effect  denied,  Blanchard  y.  Putnam,  8  WalL  425,  19  L.  435, 
where,  in  action  for  Infringement,  It  was  held  Incompetent  for  de- 
fendant to  offer  evidence  to  show  that  he  Is  licensee  of  owner  of 
another  patent,  and  that  his  machine  Is  constructed  in  accordance 
therewith;  and  In  dissenting  opinion,  S.  C,  p.  430,  19  L.  437. 
Cited,  apparently  erroneously,  for  contrary  doctrine,  Qoodyear  Co. 
T.  Gardiner,  3  Cliff.  413,  F.  C.  5,591.  Rule  denied  in  Norton  y.  Eagle 
Co.,  59  Fed.  138. 

Miscellaneous. —  Cited  in  Brown  y.  Texas  Cactus  Co.,  64  Tex.  899, 
without  application  of,  and  point  decided. 

15  How.  272-281,  14  L.  692,  OARROW  y.  DAVIS. 

Fraud  without  damage  is  no  ground  for  relief,  p.  277. 

Modified  in  cases  where  fiduciary  relations  exist  between  parties, 
Hennlnger  y.  Heald,  52  N.  J.  Eq.  435,  29  Atl.  192,  and  Clarke  y. 
Deveaux,  1  S.  C.  185,  holding  a  trustee's  purchase  from  himself,  of 
trust  property,  will  be  set  aside  at  mere  option  of  cestui  que  trust. 

Vendor  and  purchaser  —  Fraud. —  Vendees,  who  had  lost  their 
rights  under  a  contract  of  purchase,  by  long-continued  default,  em- 
ployed A.  to  buy  for  them  thereafter,  believing  vendor  would  sell 
more  cheaply  to  them  than  strangers.  Bill  by  vendees  against  A. 
and  B.,  his  alleged  fraudulent  assignee,  dismissed,  because  neither 
pleading  nor  proof  showed  that  the  vendor  did  in  fact  sell  to  them 
for  less  than  market  price,  and  so  did  not  show  any  damage  through 
A.  and  B.'s  fraud,  pp.  277-280. 

Equity  —  Fraud. —  The  unsupjwrted  testimony  of  a  single  wit- 
ness is  not  sufficient  to  overbalance  the  credit  given  to  a  verified 
answer  positively  denying  fraud,  p.  280. 

Cited  in  note  on  ''What  is  Sufficient  Proof  of  Fraud,*'  65  Am. 
Dec.  163. 

15  How.  281-804,  14  L.  696,  BCAONIAC  V.  THOMSON. 

Equity. —  Wherever  rights  of  parties  are  clearly  defined  and  es- 
tablished by  law,  equity  has  no  power  to  change  those  rights,  but 
in  all  such  Instances  the  maxim  equltas  sequitur  legem  is  appli- 
cable, p.  299. 

Cited  and  applied  in  Hedges  v.  Dixon  County,  150  TJ.  S.  192,  87  L. 
1048,  14  S.  Ct  74,  in  holding,  where  contract  is  void  at  law  for  want 
of  power  to  make,  equity  has  neither  Jurisdiction  to  enforce  it,  nor 
in  absence  of  fraud,  accident,  or  mistake  to  so  modify  It  as  to  make 
it  legal,  and  then  enforce  it;  Fuller  v.  Montague,  59  Fed.  218,  16 
U.  S.  App.  891,  holding,  equity  will  not  assume  jurisdiction  of  a 
cause  when  proper  remedy  is  at  law. 

Judgment. —  The  taking  of  the  body  of  a  Judgment  debtor  under 
A  ca.  sa.  operates  as  a  complete  satisfaction  of  the  Judgment,  not- 
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withstanding  that  the  debtor  Is  released  by  consent  of  creditor,  and 
notwithstanding  that  the  release  is  upon  condition  that  the  credit- 
or's rights  are  not  prejudiced  thereby,  p.  301. 

Cited  and  followed  in  Bamford  v.  Keefer,  68  Pa.  St  891,  where, 
as  in  principal  case,  defendant  was  discharged  from  Imprisonment 
at  request  of  plaintllf.  Cited,  arguendo,  Steam  Cutter  Co.  v.  Shel- 
don, 22  Blatchf.  487,  21  Fed.  878,  as  authority  for  holding  satlsfac* 
tion  need  not  be  in  money. 

Execution. —  The  discharge  of  a  debtor  held  under  a  ca.  sa.,  by 
consent  of  the  creditor,  implies  an  acknowledgment  of  satisfaction, 
p.  302. 

Miscellaneous. —  Cited  in  Yoorheea  y.  Bonesteel,  16  WalL  29,  21 
L.  271,  but  not  in  point 

15  How.  304r<322,  14  L.  705,  OURRAN  T.  STATE  OF  ARKANSAS. 

Corporations. —  If  funds  of  insolyent  corporation  have  been  dis- 
tributed among  stockholders,  or  gone  into  hands  of  others  than 
bona  fide  creditors  or  purchasers,  such  holders  take  property 
charged  with  a  trust  in  fayor  of  creditors,  which  equity  will  en- 
force, p.  307. 

This  proposition  was  cited  approvingly  in  the  following  cases: 
Railroad  Co.  y.  Howard,  7  WalL  410,  19  L.  120,  where  a  sale  under 
foreclosure  of  mortgage  made  by  arrangement  between  mortgagees 
and  stockholders  of  Insolvent  corporation  was  held  fraudulent  as 
to  other  creditors;  Barings  y.  Dabney,  19  WalL  9,  10,  11,  12,  22  L. 
95,  holding  assets  of  insolvent  bank,  of  which  State  was  sole  stock- 
holder, cannot  be  appropriated  by  legislature  to  pay  State  debts,  to 
the  exclusion  of  creditors  of  bank;  Richmond  v.  Irons,  121  U.  S.  45, 
80  L.  870,  7  S.  Ct  795,  suit  brought  by  one  creditor  Is  necessarily 
for  benefit  of  all;  Fogg  y.  Blair,  133  U.  S.  541,  83  L.  724,  10  S.  Ct 
341^  and  McMahon  v.  Morrison,  16  Ind.  174,  79  Am.  Dec.  428,  where 
corporation  property  passed  to  bona  fide  purchaser;  Bacon  v. 
Robertson,  18  How.  486,  15  L.  503,  stockholders  may  maintain  bill 
in  equity  to  compel  trustee  of  insolvent  corporation  to  distribute 
surplus  funds  after  payment  of  company's  debts;  Union  Bank  v. 
Douglass,  1  McCrary,  90,  F.  0.  14,375,  where  stockholders  were  held 
not  entitled  to  any  share  of  capital  stock  until  debts  of  corporation 
are  paid;  Bradley  y.  Farwell,  1  Holmes,  441,  F.  0. 1,779,  and  Corbett 
V.  Woodward,  5  Sawy.  417,  F.  0.  8,223,  where  transfer  of  assets  of 
insolvent  corporation  to  partnership,  of  which  one  director  was  a 
member,  was  set  aside;  Cleveland  y.  La  Crosse  Co.,  5  Fed.  Cas.  1031, 
where  transfer  of  corporation  land  to  two  of  its  directors  was  held 
void  as  to  creditors;  Winters  v.  Armstrong,  87  Fed.  521,  where  sub-  * 
scribers  to  illegal  increase  of  stock  of  banking  corporation  was  held 
entitled  to  have  amount  thereof  allowed  as  claim  against  assets  of 
bank  in  receiver's  hands;  Baltimore,  etc.,  TeL  Co.  v.  Interstate  Co., 


15  How.  304-322  Notes  on  U.  S.  Reports.  824 

54  Fed.  54,  8  TJ.  S.  App.  340,  where  creditor  of  insolvent  corporation 
recovered  from  stockholder  who  had  received  proceeds  of  sale  of 
corporation  property;  Jones  v.  Agricultural  Co.,  38  Ark.  25,  a  di- 
rector of  a  corporation  is  conclusively  presumed  to  know  its  pecuni- 
ary condition,  and  his  purchase  of  its  assets  will  not  be  bona  fide; 
Bruner  v.  Brown,  139  Ind.  603,  38  N.  E.  319,  and  National  Trust  Go. 
V.  Miller,  33  N.  J.  Eq.  163,  where  officers  of  corporation  sought  by 
mortgage  to  transfer  property  in  fraud  of  creditors;  Bartlett  v» 
Drew,  57  N.  Y.  590,  where  assets  were  divided  among  stockholders 
before  debts  were  paid;  Marr  v.  Bank,  4  Gold.  479,  holding  officers 
of  corporation  may  defend  right  of  creditors  to  assets  of  corpora- 
tion in  their  officers'  hands;  Vance  v.  McNabb  Go.,  92  Tenn.  57,  60, 
20  S.  W.  426,  427,  where  creditors  were  allowed  to  follow  assets  of 
old  corporation  into  hands  of  new  corporation  which  had  been 
brought  into  existence  through  agency  of  officers  of  old  corporation 
for  sole  purpose  of  transferring  its  assets.  Approved,  arguendo,  in 
Gentral  Georgia  Ry.  Go.  v.  Paul.  93  Fed.  885. 

Glted  In  Shields  v.  Ohio,  95  U.  S.  324,  24  L.  359,  and  Lothrop  v. 
Stedman,  13  Blatchf .  144,  42  Gonn.  592,  F.  G.  8,519,  as  authority  for 
holding  equity  takes  charge  of  all  property  of  dissolved  corporation 
and  administers  it  for  benefit  of  creditors  and  stockholders;  to  same 
effect  are,  Wallamet  Go.  v.  Klttrldge,  5  Sawy.  50,  F.  G.  17,105,  also 
S.  G.,  29  Fed.  Gas.  85,  but  different  opinion;  In  re  Independent  Ins. 
Co.,  2  Low.  99,  6  N.  B.  R.  171,  F.  G.  7,018,  holding  the  common-law 
doctrine  that  property  of  dissolved  corporation  reverts  to  State  Is 
obsolete;  Hay  den  v.  Thompson,  71  Fed.  63,  36  U.  S.  App.  361,  hold- 
ing equity  has  Jurisdiction  of  suit  by  receiver  of  insolvent  national 
bank  against  Its  stockholders  to  recover  dividends  unlawfully  paid 
at  time  bank  was  in  part  insolvent;  Sldell  ▼.  Missouri  Pac.  Go.,  78 
Fed.  726,  51  U.  S.  App.  6,  Nelson  v.  Hubbard,  96  Ala.  244,  11  So. 
430,  17  L.  R.  A.  377,  and  Shamokln  Valley  Ry.  Go.  v.  Halone,  85 
Pa.  St.  36,  equity  will  not  permit  a  trust  to  fail  for  want  of  a 
trustee;  Howe  v.  Robinson,  20  Fla.  356,  creditors  of  dissolved  in- 
solvent corporation  will  be  granted  relief  In  equity  without  proceed- 
ing at  law  to  Judgment,  execution  and  return  nulla  bona;  Muscatine 
Turn  Verein  v.  Funck,  18  Iowa,  472,  Lyman  v.  Bonney,  101  Mass. 
563,  and  Stewart  v.  Lee  Ins.  Go.,  64  Miss,  510,  1  So.  746,  where  bill 
in  equity  was  maintained  against  officers  of  insurance  company, 
who  had  funds  in  their  hands  to  pay  plaintiff's  claim  on  company 
for  loss,  and  which  they  have  fraudulently  applied  to  other  pur- 
poses. Approved,  arguendo,  Scammon  v.  Kimball,  92  U.  S.  368,  23 
L.  485,  where  banker,  a  director  of  insurance  company,  was  held 
entitled  to  set-off  against  claim  for  money  deposited  by  corporation 
with  him,  the  amount  due  In  policies  Issued  to  him;  Johnson  v. 
Laflin,  6  Dill.  83,  F.  G.  7,393,  Belmont  Go.  v.  Columbia  Go.,  46  Fed. 
10,  and  Llpplncott  v.  Shaw  Go.,  25  Fed.  586,  where  authorities  are 
collected;  Simmons  v.  Gamp,  71  Ga.  60,  Schleider  v.  Dielman,  44  La. 
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Ann.  470,  10  So.  037,  and  State  v.  Bank,  5  Baxt.  100,  112.  See  mono- 
graphic notes,  00  Am.  Dec.  764,  50  Am.  Rep.  466,  3  Am.  St  Rep.  813, 
7  Am.  St  Rep.  725,  and  57  Am.  St  Rep.  70,  81. 

Distinguished  in  Breed  v.  Glaseow  Inv.  Co.,  71  Fed.  007,  where  by 
operation  of  statute  one  creditor  was  given  a  preferred  lien;  Robin- 
son V.  Bank  of  Darlen,  18  Ga.  87,  and  Yon  Glahn  y.  De  Rosset  81 
N.  C.  474,  on  statutory  grounds;  Swann  y.  Summers,  10  W.  Ya.  131, 
132,  where  creditors  sought  to  enforce  their  claims  in  action  at 
law;  Powell  y.  North  Mo.  Ry.  Co.,  42  Mo.  60,  where  transfer  was 
made  to  bona  fide  purchaser. 

Ck>rporations. —  The  assets  of  an  insolyent  corporation  are  a  fund 
for  the  payment  of  its  debts,  and  if  held  by  corporation  may  be 
taken  on  legal  process;  so  a  State  law  depriying  creditors  of  this 
right  and  otherwise  appropriating  the  assets  violates  the  obligation 
of  their  contracts,  p.  307. 

Cited  with  approval  in  Electric  Light  Co.  v.  Electric  Light  Co., 
116  N.  C.  120,  21  S.  E.  052,  holding  as  between  itself  and  creditors 
a  corporation  is  simply  a  debtor,  and  relation  of  trustee  and  cestui 
^ue  trust  does  not  exist  Cited  in  Farwell  Co.  v.  Sweetsser,  10  Colo. 
App.  424,  51  Pac.  1014,  and  Weyeth  &  Co.  v.  .Tames,  etc.,  Co.,  15 
Utah,  131,  47  Pac.  611,  holding  insolvent  corporation  so  long  as  it 
retains  control  of  its  assets  may  make  a  bona  fide  assignment  in 
favor  of  creditors;  for  opposite  rule,  see  Rouse  v.  Merchants'  Bank, 
46  Ohio  St  503,  15  Am.  St  Rep.  640,  22  N.  E.  206,  5  L.  R.  A.  382, 
snd  Lyons,  etc.,  Hardware  Co.  y.  Manufacturing  Co.,  86  Tex.  160, 
163,  24  S.  W.  22,  23,  22  L.  R.  A.  814,  815,  and  note;  Mercantile  Co.  v. 
Mt  Pleasant  Oo.-op.,  12  Utah,  232,  42  Pac.  872,  holding  insolvent 
•corporation  which  has  ceased  to  carry  on  business  cannot  prefer 
creditors;  Haywood  y.  Lincoln  Lumber  Co.,  64  Wis.  646,  26  N.  W. 
186,  directors  of  insolvent  corporation,  who  are  also  creditors 
thereof,  cannot  secure  to  themselves  any  preference  or  advantage 
over  other  creditors. 

This  rule  is  extended  in  Sawyer  v.  Hoag,  17  Wall.  621,  21  L.  736, 
where  It  is  stated  the  capital  stock  of  a  corporation,  especially  the 
unpaid  subscriptions  to  such  stock,  constitutes  a  trust  fund  for 
benefit  of  general  creditors  of  corporation:  to  same  effect  are  the 
following:  Sanger  v.  Upton,  01  U.  S.  61,  23  L.  222,  where  unpaid 
stock  subscriptions  were  held  liable  for  corporation  debts;  dissent- 
ing opinion,  Meriwether  v.  Garrett  102  U.  S.  530,  26  L.  210,  holding 
assets  of  corporation  Is  trust  fund  for  payment  of  corporation 
debts;  Farrington  y.  Tennessee,  05  U.  S.  687,  24  L.  560,  holding 
corporation  does  not  possess  inherent  power  to  increase  or  diminish 
Its  capital  stock;  Trustees  Mutual  Building  Fund  v.  Bosseiux,  4 
Hughes,  408,  411,  8  Fed.  836,  837,  directors  of  banks  and  other 
moneyed  corporations  hold  relation  to  stockholders,  depositors  and 
creditors  of  trustees  to  cestuls  que  trust:  Wilbur  v.  Stockholders,  20 
Fed.  Cas.  1100,  and  Glenn  v.  AbeU,  30  Fed.  11,  holding  liability  of 


15  How.  304-322  Notes  on  U.  S.  Reports.  820 

subscriber  to  corporate  stock  for  unpaid  subscription  Is  provable 
debt  in  bankruptcy  against  estate  of  such  subscriber;  Olapp  t, 
Peterson,  104  111.  31,  and  McKay  v.  Elwood,  12  Wash.  584,  41  Pac. 
921,  shareholders  of  a  corporation  are  conclusively  charged  with 
notice  of  trust  character  which  attaches  to  its  capital  stock;  Beach 
V.  Miller,  130  lU.  171,  17  Am.  St  Rep.  295,  22  N.  E.  466,  Williams  ▼. 
Jones,  23  Mo.  App.  143,  Montgomery  v.  Phillips,  53  N.  J.  Eq.  217, 
31  Atl.  623,  and  Regenstein  v.  Pearlstein,  30  S.  G.  206,  8  S.  E.  855, 
where  directors  of  insolvent  corporation  were  held  to  be  trustees' 
of  its  funds  for  its  creditors;  to  same  effect,  Clinkscales  ▼.  Pendle- 
ton Co.,  9  S.  O.  323,  dissenting  opinion,  State  ▼.  B.  &  O.  Ry.  Co.,  48 
Md.  93,  and  Cotton  Mills  v.  Cotton  Mills,  115  N.  C.  481,  20  S.  E.  772, 
holding  unpaid  subscriptions  to  capital  stock  may  be  collected  to 
extent  necessary  to  pay  unpaid  debts  of  corporation;  Chaffee  v. 
Railroad  Co.,  55  Vt  126,  and  Lamb  v.  Laughlin,  25  W.  Ya.  310,  811, 
without  special  application.  The  rule  in  Sawyer  v.  Hoag,  supra,  is 
modified  in  Wabash,  etc.,  Co.  v.  Ham,  114  U.  S.  594,  29  L.  238,  6  S. 
Ct  1084,  holding  property  of  corporation  is  trust  fund  in  sense  that 
when  corporation  is  dissolved  or  becomes  insolvent,  its  creditors 
are  entitled  in  equity  to  have  their  debts  paid  before  any  distribu- 
tion among  stockholders;  Gould  v.  Little  Rock,  etc.,  Ry.  Co.,  52 
Fed.  684,  is  to  same  effect.  See  monographic  notes,  43  Am.  Dec. 
695,  52  Am.  Dec.  427,  and  3  Am.  St  Rep.  808.  Approved,  arguendo, 
Sutton  Co.  V.  Hutchinson,  63  Fed.  500,  24  U.  S.  App.  145. 

Corporations. —  A  State  by  becoming  interested  with  others  in  a 
corx>oration,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
the  corporation  any  of  its  rights  of  sovereignty,  p.  309. 

Cited  and  applied  in  Davis  v.  Gray,  16  Wall.  232,  21  L.  457,  hold« 
ing,  when  State,  as  party  to  a  contract,  is  properly  brought  into  a 
forum  of  litigation,  she  cannot  assert  any  right  or  immunity  as  in- 
cident to  her  sovereignty;  to  same  effect,  Cooke  v.  United  States, 
12  Blatchf.  59,  F.  C.  3,178,  and  McComb  v.  Board  of  Liquidation,  2 
Woods,  53,  F.  C.  8,707;  Southern  Ry.  Co.  v.  North  Carolina  Ry.  Co., 
81  Fed.  600,  where  State  becomes  owner  of  stock  in  railroad  corpo- 
ration it  places  itself  on  equality  with  private  stockholders;  Mar- 
shall V.  Western,  etc.,  Ry.,  92  N.  C.  327,  to  same  effect;  Winona» 
etc.,  Ry.  Co.  v.  County  of  Deuel,  3  Dak.  Ter.  22,  12  N.  W.  568,  hold- 
ing a  State  having  created  a  corporation  and  granted  certain 
franchise  rights  may  Itself  subsequently  hold  same  as  a  natural 
person  without  merger;  Shipley  v.  Terre  Haute,  74  Ind.  300,  a  city 
having  become  a  stockholder  in  a  railroad  corporation  stands  on 
same  plane  as  ordinary  shareholders;  Brady  v.  State,  26  Md.  303, 
and  Durham  v.  Railroad,  108  N.  C.  402,  12  S.  E.  1041,  because  the 
charter  of  a  corporation  provides  that  the  State  shall  be  a  stock- 
holder, this  does  not  make  statute  creating  corporation  public  in 
its  nature.  Cited,  arguendo,  Newton  v.  Commissioners,  100  U.  S. 
557,  25  L.  710,  as  authority  for  holding  State  may  lay  aside  its 
sovereignty. 
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Gonrts. —  The  Supreme  Court  of  the  State  of  Arkansas  having 
decided  that  the  State  may  be  sued,  the  United  States  Supreme 
Ck)urt  will  be  goyemed  thereby,  since  this  is  a  matter  of  local  law, 
p.  309. 

Cited  in  Hans  v.  Louisiana,  134  U.  S.  17,  33  L.  848,  10  S.  Ct  508, 
as  authority  for  holding  State  may  be  sued  by  its  own  consent; 
Brlggs  y.  Light  Boats,  11  Allen,  176,  Board  of  Public  Works  y. 
Gannt,  76  Ya.  470,  Ex  parte  Green,  20  Ala.  60,  61,  and  Troy,  etc., 
Ry.  Co.  y.  Commonwealth,  127  Mass.  46,  where  it  is  held  State  can- 
not be  proceeded  against  in  its  own  courts  without  its  consent; 
Dayis  y.  Gray,  16  WalL  221,  21  L.  453,  holding,  Circuit  Court  may 
enjoin  State  officer  from  executing  an  unconstitutional  State  law 
if  such  execution  will  violate  rights  of  complainant;  Drake  y. 
Doyle,  40  Wis.  214,  215,  where  note  in  Dayis  y.  Gray,  supra,  is 
denied. 

Oorporations. —  After  repeal  of  charter  by  legislature^  no  Judg- 
ment can  be  rendered  against  corporation  in  action  at  law,  but  such 
repeal  does  not  prevent  creditors  and  stockholders  from  asserting 
their  rights  against  its  property  in  chancery,  p.  312. 

Cited  and  relied  upon  in  Beckwith  v.  City  of  Racine,  7  Biss.  147, 
F.  C.  1,213,  holding  where  municipal  corporation  is  legislated  out 
of  existence,  and  its  territory  assigned  to  another  corporation,  the 
latter  must  pay  existing  debts  of  former;  Edison  Light  Co.  v.  New 
Haven  Co.,  85  Fed.  237,  where  one  corporation  is  consolidated 
with  another,  old  corporation  still  retains  power  to  wind  up  its 
affairs;  Smith  v.  Huckabee,  53  Ala.  195,  and  Whitney  v.  Sheboygan 
Co.,  25  Wis.  207,  8  Am.  Rep.  47,  holding  obligation  of  corporation's 
contracts  is  not  affected  by  repeal  of  its  charter;  Opinion  of  Jus- 
tices, 66  N.  H.  639,  33  AtL  1081;  Dow  v.  Raih-oad,  67  N.  H.  87,  36 
Atl.  529,  and  Bolles  v.  Crescent  Chemical  Co.,  58  N.  J.  Eq.  616,  32 
AtL  1061,  as  authority  for  holding  common-law  rule,  that  on  death 
of  corporation  its  real  property  reverts  to  original  grantors  or  their 
heirs,  does  not  obtain  in  this  country.  Approved,  arguendo,  Avery 
v.  Boston  Safe  Co.,  72  Fed.  701,  703,  Gamett  v.  City  of  Memphis. 
6  Fed.  869,  and  Farmers*  Trust  Co.  v.  Funk,  49  Neb.  362,  68  N.  W. 
622.  See  monographic  notes  on  "dissolution  of  corporations,"  8 
Am.  Dec.  140,  12  Am.  Dec.  241,  243,  and  7  Am.  St  Rep.  719. 

Distinguished  in  Thornton  v.  Marginal  Ry.  Co.,  123  Mass.  34,  on 
statutory  grounds;  Miller  v.  Coal  Co.,  31  W.  Va.  838,  13  Am.  St  Rep. 
906,  8  S.  E.  601,  holding  action  at  law  may  be  maintained  against  a 
coriK>ration  for  a  tort  committed  by  it  after  its  charter  had  expired. 

Bills  of  credit — Bills  issued  by  State  banks  are  not  bills  of 
credit,  p.  818. 

Referred  to  in  Philadelphia  By.  Co.  v.  Morrison,  19  Fed.  Cas.  488, 
in  defining  bill  of  credit  See  note  on  general  subject,  25  Am. 
Dec.  7a 
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DistlnfiTuished  in  Bragg  y.  Tuffts,  49  Ark.  563,  6  S.  W.  162,  where 
bills  were  issued  by  State  treasurer. 

Constitutional  law. —  Where  remedial  statute  is  so  changed  that 
means  of  enforcing  a  duty  under  a  contract  is  materially  impaired, 
the  statute  is  void,  p.  310. 

Cited  approvingly  and  relied  upon  in  Robards  y.  Brown,  40  Ark. 
428,  where  statute  extending  time  for  redemption  under  foreclosure 
was  held  void;  to  same  effect,  Scobey  y.  Gibson,  17  Ind.  574,  79  Am. 
Dec.  492;  also  cited,  arguendo,  in  dissenting  opinion  same  case, 
pp.  578,  584;  Travellers'  Ins.  Co.  v.  Brouse,  83  Ind.  66,  where  act  took 
from  purchaser  of  land  sold  under  execution,  right  to  rents  and 
profits  during  year  of  redemption;  Watkins  y.  Glenn,  55  Kan.  431, 
40  Pac.  319,  holding  act  concerning  sale  and  redemption  of  mort- 
gaged real  estate  can  have  no  retroactive  effect;  and  Phinney  v. 
Phinney,  81  Me.  464,  465,  10  Am.  St.  Bep.  272,  273,  17  AtL  408,  409, 
4  L.  B.  A.  851,  to  same  effect;  Coffman  y.  Bank,  40  Miss.  34,  90  Am. 
Dec.  316,  holding  "  stay  law  "  statute  which  took  away  all  remedy 
for  two  years,  void;  Lessley  v.  Phlpps,  49  Miss.  800,  an  act  ma- 
terially increasing  the  amount  of  property  exempt  from  execution, 
materially  impairs  the  remedy  as  to  existing  contracts;  Goodale  v. 
Fennell,  27  Ohio  St  432,  22  Am.  Rep.  326,  where  statute  authorized 
municipality  to  improve  streets  and  to  make  assessments  to  pay 
therefor,  a  subsequent  statute  taking  away  power  of  assessment, 
after  improvements  had  been  made,  was  held  invalid;  Bunn  v. 
Gorgas,  41  Pa.  St  446,  Taylor  v.  Stearns,  18  Gratt.  288,  State  v. 
Carew,  13  Rich.  Law,  514,  91  Am.  Dec.  253,  and  Lester  v.  Hunter, 
30  Tex.  700,  98  Am.  Deo.  501,  all  holding  stay  law  unconstitutional; 
dissenting  opinion,  In  re  Penniman,  11  R.  I.  354,  majority  holding 
act  abolishing  imprisonment  for  debt  affects  creditor's  remedy,  but 
does  not  impair  obligation  of  contract;  State  v.  Bank,  1  S.  C.  79, 
where  act  withdrawing  property  of  debtor  from  operation  of  all 
legal  process  by  his  creditors,  was  held  void;  Goggans  v.  Turnip- 
seed,  1  S.  C.  83,  98  Am.  Dec.  398,  holding  act,  providing  certain  de- 
mands not  heretofore  bearing  interest  shall  bear  interest  void  as 
to  demands  existing  when  act  was  passed;  Hannum  v.  Mclnturf, 
0  Baxt.  230,  holding  homestead  exemption  cannot  be  sustained  as 
against  debts  created  before  adoption  of  constitutional  provision 
providing  for. 

Cited,  arguendo,  Bugbee  v.  Howard,  32  Ala.  716,  as  recognizing 
this  principle;  Ex  parte  Pollard,  40  Ala.  87,  106,  and  Von  Baumbach 
V.  Bade,  9  Wis.  581,  76  Am.  Dec.  290,  where  act  regulating  Judicial 
proceedings,  knovm  as  "  stay  law,"  is  held  not  invalid  as  impairing 
obligation  of  contract;  Klrtland  v.  Molton,  41  Ala.  560,  where 
statute  permitting  parol  evidence  to  show  consideration  in  con- 
tracts, was  held  not  in  conflict  with  constitutional  restriction  on 
legislation  impairing  obligation  of  contracts;  dissenting  opinion, 
Aycock  V.  Martin,  37  Ga.  179,  the  majority  holding  a  "  stay  law  " 
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cnconstitTitiozial;  Hardeman  y.  Downer,  39  Ga.  427,  where  validity 
of  exemption  law  is  affirmed.  Cited  in  Richardson  y.  Akin,  87  111. 
141,  where  act  repealing  act  making  stockholders  of  private  corpo- 
rations liable  to  creditors  to  amoount  of  their  stock,  was  held  not 
open  to  constitutional  objection.  Approved,  arguendo.  King  y. 
Hopkins,  57  N.  H.  353,  and  Dow  v.  Railroad,  67  N.  H.  39,  36  AtL  530. 
Cited,  arguendo,  Rader  v.  Road  District,  36  N.  J.  L.  277,  281,  holding 
the  mere  repeal  of  the  charter  of  a  corporation  cannot  be  objected 
to  as  impairing  the  obligation  of  a  contract;  Long  y.  Walker,  105 
N.  C.  99, 10  S.  E.  860,  and  Granella  v.  Bigelow,  96  Wis.  199,  71  N.  W. 
115.    See  monographic  note,  reviewing  authorities,  10  Am.  Dec.  186. 

Comrtitational  law. —  The  obligation  of  a  contract  in  the  sense  In 
which  these  words  are  used  in  the  Constitution,  is  that  duty  of  per- 
forming  it  which  is  recognized  and  enforced  by  law,  p.  319. 

Cited  to  this  point  in  Taylor  v.  Steams,  18  Oratt  271. 

Constitatlonal  law. —  Where  charter  of  bank,  of  which  State  was 
principal  stockholder,  contained  a  pledge  that  certain  funds  de« 
posited  therein  should  be  devoted  to  payment  of  its  debts,  this  con« 
tstituted  a  contract  with  creditors  which  legislature  could  not  im- 
pair by  withdrawing  these  funds,  and  appropriating  to  other  uses, 
p.  320. 

Cited  approvingly  and  this  holding  relied  upon  in  Hawthorne  v. 
Calef,  2  WalL  21, 17  L.  779,  where  an  act  repealing  a  former  statute, 
which  made  the  stock  of  stockholders  in  corporations  liable  for  com* 
pany's  debts,  was  held  void  as  to  creditors  existing  at  time  of  repeal; 
Upton  y.  Hansbrough,  3  Hiss.  424,  F.  C.  16,801,  a  hiw  which  should 
deprive  creditors  of  a  corporation  of  all  legal  remedy  would  be  in- 
valid; United  States  v.  Jefferson  County,  5  Dill.  318,  1  McCrary,  365, 
F.  C.  15,472,  holding,  where  statute  authorizes  county  to  issue  bonds 
and  makes  it  duty  of  County  Court  to  levy  tax  to  pay  same,  this 
power  of  taxation  becomes  part  of  obligation  of  contract,  which 
cannot  be  impaired  by  subsequent  legislation;  to  same  effect.  Main* 
haut  V.  New  Orleans,  2  Woods,  112,  F.  C.  8,939;  Mllner  v.  Pensacola, 
2  Woods,  642,  F.  C.  9,619,  holding  legislature  cannot  repeal  charter 
of  municipal  corporation  if  effect  thereof  is  to  invade  rights  of  cred- 
itors and  cancel  its  indebtedness;  McElvain  v.  Mudd,  44  Ala.  63,  4 
Am.  Rep.  116,  where  statute  providing  that  certain  contracts,  where 
consideration  was  Confederate  currency  for  purchase  of  slaves, 
should  be  invalid,  was  held  void;  dissenting  opinion,  Hardeman  v. 
Downer,  39  Ga.  457,  the  majority  holding  homestead  and  exemp- 
tion laws  are  not  necessarily  void  as  to  existing  contracts;  Brooklyn 
Park  Com.  v.  Armstrong,  45  N.  Y.  246,  6  Am.  Rep.  78,  holding  an 
act  permitting  park  commissioners  to  convey  lands  is  invalid  if  it 
operates  to  divest  the  lien  of  bonds  for  payment  of  which  land  is 
pledged;  Dabney  v.  Bank,  3  S.  C.  158,  a  case  similar  in  facts  to  prin- 
cipal case;  State,  and  Watson  v.  Bank,  5  Baxt  65,  where  common 
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school  fund  was  made  part  of  capital  of  bank  it  became  assets  of 
bank  to  which  creditors  had  right  to  look,  and  an  act  appropriating 
snch  assets  is  invalid.  Cited,  arguendo,  dissenting  opinion,  Keith  v. 
Clark,  97  U.  S.  471,  24  L.  1077,  Lothrop  v.  Stedman,  13  Blatchf.  143, 
S.  C,  42  Conn.  591.  F.  C.  8,619,  Fnrman  v.  Nlchol,  8  Cold.  449,  451, 
and  Conover  t.  Hull,  10  Wash.  682,  45  Am.  St  Rep.  818,  39  Pac.  169, 
without  particular  application. 

Distinguished,  Breitung  y.  Lindauer,  37  Mich.  230,  231. 

Miscellaneous. —  Cited  in  dissenting  opinion,  Veazle  Bank  ▼. 
Fenno,  8  WalL  553,  19  L.  489,  as  authority  for  holding  States  possess 
power  to  grant  charters  to  State  banks.  Erroneously  cited,  For- 
stall  y.  Consolidated  Assn.,  34  La.  Ann.  774.  Cited  incidentally, 
without  application  of  any  questions  decided.  United  States  y. 
Union  Pac.  Co.,  11  Blatchf.  394,  F.  C.  16,598,  Opdyke  y.  Pacific 
Ry.  Co.,  3  Dill.  73,  F.  C.  10,546,  Hardy  y.  Norfolk  Co.,  80  Va.  417, 
and  Lowry  y.  Thompson,  25  S.  C.  426,  1  S.  £.  148.  Cited  in  State  y. 
Bank  of  Washington,  18  Ark.  569,  holding  it  not  necessary  that  hold- 
ers of  State  bonds  should  prove  a  demand  of  payment  of  interest  in 
order  to  fix  liability  of  State;  Beebe  y.  State,  6  Ind.  517,  63  Am.  Dec 
405,  as  recognizing  principle  that  power  rests  with  courts  to  review 
and  decide  upon  exercise  of  legislative  discretion,  so  far  as  to  deter- 
mine whether  Constitution  has  been  violated.  Cited  in  Lawson  y. 
Jeffries,  47  Miss.  707,  12  Am.  Rep.  355,  as  bearing  on  question  as  to 
power  of  legislature  to  perform  judicial  acts. 

15  How.  323-329, 14  L.  714,  ANDBRSON  y.  BOCK. 

Adverse  possession. —  After  a  deed  of  premises  in  question,  a  sub* 
sequent  deed  from  same  grantor  to  another  grantee,  In  which  the 
grantee  acknowledges  that  possession  has  been  delivered,  is  not 
sufllcient  .to  found  title  by  prescription  in  second  grantee,  p.  329. 

16  How.  330-348,  14  L.  717,  WINANS  v.  DENMBAD. 

Patents. —  Specifications  are  to  be  construed  liberally,  so  as  to 
promote  the  progress  of  useful  arts,  and  to  allow  inventors  to  re- 
tain to  their  own  use  what  they  have  created,  p.  341. 

Rule  approved  in  Tonduer  v.  Chambers,  37  Fed.  337,  Consolidated 
Mill  Co.  y.  Coombs,  39  Fed.  30,  and  Westinghouse  v.  New  York  Air 
Brake  Co.,  59  Fed.  596,  the  technical  claims  in  a  patent  are  to  be 
construed  with  reference  to  the  state  of  the  art,  and  so  as  to  give 
patentee  full  benefit  of  his  invention;  Brush  Electric  Co.  v.  Electric 
Imp.  Co.,  52  Fed.  974,  Mast  Co.  v.  Iowa  Co.,  68  Fed.  219,  Camp- 
bell Printing  Co.  v.  Duplex  Co.,  86  Fed.  334,  Burke  v.  Partridge,  58 
N.  H.  351,  and  Bundy  Mfg.  Co.  v.  Detroit  Co.,  94  Fed.  539. 

Letters-patent  may  include  only  the  particular  form  described 
and  claimed,  especially  where  form  and  substance  are  inseparable, 
p.  343. 
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Cited  and  followed  In  Werner  y.  King,  96  U.  S.  230,  24  L.  614,  If 
particnlar  form  be  inseparable  from  successful  operation  of  ma* 
chine,  the  attainment  of  same  object  by  machine  different  in  form  is 
no  infringement.  Approved,  arguendo,  Parham  t.  Am.  Button  Hole 
Ck>.,  18  Fed.  Cas.  1100. 

Distinguished  in  Murphy  y.  Eastham,  1  Holmes,  116,  F.  G.  9,940, 
and  Lovell  v.  Johnson,  82  Fed.  208,  where  form  was  held  not  to  be 
of  essence  of  iuYeution. 

Patents. —  New  and  more  extended  application  of  a  thing  pat- 
ented, inyolying  change  only  of  form  or  substitution  of  equivalents 
doing  same  thing  with  better  effects,  is  not  patentable;  but  original 
patent  covers  also  such  variations  of  form,  though  not  specified  in 
the  patent,  as  substantially  embody  the  original  mode  of  operation 
to  the  attainment  of  the  same  result,  p.  343. 

Cited  and  rule  adopted  in  the  following:  Western  Electric  Co.  v. 
La  Rue,  139  U.  S.  606,  85  L.  296,  11  S.  Ct  672,  affirming  S.  C,  24 
Blatchf.  26,  28  Fed.  90,  where  telegraph  sounder  was  held  to  be  a 
mere  change  In  form  from  one  patented,  and  the  use  of  it  an  in- 
fringement on  the  patent  right;  Hoyt  y.  Home,  145  U.  S.  309,  36 
L.  716,  12  S.  Ct  925,  where  an  improvement  in  a  rag  engine  was 
held  mere  change  in  form  from  device  already  patented;  Johnson  v. 
Onion,  3  Hughes,  294,  F.  C.  7,401,  and  Whitney  v.  Mowry,  2  Bond,  65, 
F.  C.  17,592,  where  process  of  annealing  was  held  to  be  substantially 
the  same  as  that  for  which  patent  had  Issued;  Sargent  v.  Lamed,  2 
Curt  349,  F.  0.  12,364,  holding  mere  change  of  mechanical  struc- 
ture not  patentable;  Union  Bag  Co.  v.  Pultz  Co.,  15  Blatchf.  168, 
F.  0.  14,392,  where  a  paper  cutting  machine,  which  was  a  mere  im- 
provement on  one  patented,  was  held  an  infringement;  Pearl  v. 
Ocean  Mills,  19  Fed.  Cas.  59,  where  old  machine  is  merely  changed 
in  form,  applicant  for  patent  must  show  that  some  new  or  ma- 
terially improved  result  is  obtained;  Whipple  v.  Middlesex  Co.,  29 
Fed.  Cas.  942,  upon  question  of  infringement,  if  the  result  be  the 
same  in  kind,  it  is  not  necessary  that  it  be  the  same  in  degree; 
Mann's  Car  Co.  v.  Monarch  Car  Co.,  34  Fed.  134,  where  use  of  a 
car-ventilating  apparatus,  which  differed  only  in  form  from  patented 
apparatus,  was  held  an  infringement;  Grler  v.  Castle,  17  Fed.  524, 
holding  to  copy  a  principle  or  mode  of  operation  described  is  an 
infringement  although  such  copy  is  totally  unlike  the  original  in 
form  or  proportions;  Mast  Co.  v.  Rude  Bros.,  53  Fed.  124,  and 
Harmon  v.  Struthers,  57  Fed.  639,  where  patent  for  new  form  of 
old  invention  was  held  void  for  want  of  novelty;  Beach  v.  Am.  Box- 
Machine  Co.,  63  Fed.  606,  where  two  machines  perform  the  same 
work  in  substantially  the  same  way,  infringement  is  not  avoided  by 
fact  that  one  machine  does  little  more,  or  little  less  than  other; 
Devlin  v.  Paynter,  64  Fed.  400,  28  U.  S.  App.  115,  where  substantial 
equivalent  was  held  an  infringement;  Travers  v.  Am.  Cordage  Co., 
64  Fed.  774,  one  who  appropriates  the  essentials  of  a  patented  pro- 
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cess  does  not  escape  infringement  by  nsing  process  in  connection 
with  improYements  subsequently  adopted  by  inventor;  Bobbins  y. 
Dueber  Co.,  71  Fed.  191,  and  Soclete  Cleret  v.  Rehfuss,  76  Fed.  6G0, 
merely  reversing  order  of  mechanism  described  and  claimed  in  pat- 
ent, without  change  in  principle  of  operation,  or  result,  will  not 
avoid  infringement;  Cowles  Electric  CJo.  v.  Lowery,  79  Fed.  352, 
47  XT.  S.  App.  531,  and  Reece  Button  Hole  Co.  v.  Globe  Co.,  61  Fed. 
963,  964,  965,  968,  21  U.  S.  App.  244,  where  patentee  claims  for  a 
combination  or  orocess  embodying  the  use  of  certain  elements,  his 
claim  will  include  such  combinations  and  processes  as  adopt  sub- 
stantially the  same  means;  to  same  effect,  Thompson  v.  Second  Ave. 
Traction  Co.,  93  Fed.  826;  Beach  v.  Hobbs,  92  Fed.  151,  where  im- 
provements in  box-making  machine  were  held  to  be  eQuivalents  of 
parts  patented,  and  their  use  without  consent  of  original  patentee 
an  infringement  on  his  patent;  and  for  similar  holding  where  im- 
provements were  made  in  ore-crushing  machine,  see  Risdon  Iron 
Works  V.  Trent,  92  Fed.  389,  Jackson  v.  Allen,  120  Mass.  75,  where 
instruction  to  jury  in  conformity  with  this  rule  was  sustained. 

The  following  cite  this  case  for  rule,  that  when  patentee  describes 
an  invention,  and  claims  it  as  described,  he  is  understood  to  claim, 
and  does  by  law  actually  cover,  not  only  the  precise  forms  he  has 
described,  but  all  other  forms  which  embody  his  invention;  Frost 
Co.  V.  Silverman,  62  Fed.  465,  Hoe  v.  Scott,  65  Fed.  609,  McCormick 
Harvester  Co.  v.  Aultman  Co.,  69  Fed.  394,  37  U.  S.  App.  299,  and 
Heap  V.  Greene,  91  Fed.  794.  Approved,  arguendo,  in  Eddy  v. 
Dennis,  95  U.  S.  569,  24  L.  365;  dissenting  opinion,  Westinghouse  v. 
Boyden  Brake  Co.,  170  XJ.  S.  575,  42  L.  1150,  18  S.  Ct  725,  Singer  v. 
Walmsley,  22  Fed.  Cas.  211,  212,  where  it  is  discussed  at  some 
length;  Norton  v.  Jensen,  49  Fed.  866,  7  U.  S.  App.  103.  McCormick 
Harvester  Co.  v.  Aultman  Co..  69  Fed.  387,  37  XJ.  S.  App.  299.  and  Long 
V.  Pope  Co.,  75  Fed.  838,  33  XJ.  S.  App.  551.  Cited,  without  special 
application,  in  Amer.  Pin  Co.  v.  Oakville  Co.,  3  Blatchf.  193,  F.  C. 
313,  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727,  and  Independent 
Electric  Co.  v.  Jeffrey  Co.,  76  Fed.  991. 

Distinguished  in  Sewall  v.  Jones,  91  XJ.  S.  188,  23  L.  277,  and 
Milllgan  Co.  v.  Upton,  4  Cliff.  252,  F.  C.  9,607,  on  ground  that  patent 
claimed  to  be  infringed  was  void  for  want  of  novelty. 

Patents. —  In  action  for  infringement,  question  whether  the  thing 
patented  has  been  constructed,  used  or  sold  by  defendants,  is  for 
Jury,  p.  344. 

Miscellaneous. —  Cited  in  Hugglns  v.  Hubby,  12  Fed.  Cas.  828,  as 
to  rules  of  inquiry  in  determining  nature  of  thing  patented. 

15  How.  848-854,  14  L.  724,  WALWORTH  v.  KNEBLAND. 

Supreme  Court  has  no  jurisdiction  of  an  appeal  from  State  court, 
where  State  court  has  ordered  appellant  to  convey  certain  land,  and 


833  Notes  on  U.  S.  Reports.  15  How.  354-415 

he  brings  canse  up  on  ground  that  his  contract  for  conveyance  was 
contrary  to  laws  of  United  States,  p.  353. 

Cited  In  Conde  v.  York,  168  U.  S.  649,  42  L.  613,  18  S.  Ct  236,  hold- 
ing title  or  right  denied  by  State  court  must  be  a  title  or  right  of 
plaintiff  In  error,  and  not  a  third  person,  and  statute  or  authority 
must  be  dlrectiy  In  Issue. 

16  How.  354r-357,  14  L.  727,  CARTER  v.  BENNETT. 

Supreme  Court  has  no  Jurisdiction  of  an  appeal  from  State  Su- 
preme  Court,  where  latter  has  overruled  a  motion  In  arrest  of 
judgment,  and  record  does  not  show  that  In  so  doing.  It  passed  on 
or  construed  the  Federal  Constitution  or  a  Federal  law,  p.  356. 

Judgment. —  A  motion  In  arrest  of  Judgment  can  only  be  main- 
tained for  a  defect  apparent  on  the  face  of  the  record,  p.  356. 

Cited  and  relied  upon  In  Bond  v.  Dustin,  112  U.  S.  608,  28  L.  836, 
5  S.  Ct.  2d8,  holding  evidence  Is  no  part  of  record  for  this  purpose; 
Brown  v.  Massachusetts,  144  U.  S.  580,  36  L.  550,  12  S.  Ct.  759,  and 
United  States  v.  Barnhart,  9  Sawy.  163,  17  Fed.  581,  where  court  re- 
fused to  consider  stipulation  filed  during  trial  which  admitted  cer- 
tain facts;  Kentucky  Ins.  Co.  v.  Hamilton,  63  Fed.  102,  22  U.  S.  App. 
548,  and  State  v.  Bledsoe,  47  Ark.  234,  1  S.  W.  150,  holding  defects  in 
proof  cannot  be  reached  on  motion  In  arrest  of  judgment.  Cited, 
arguendo,  Van  Stone  v.  Stlllwell  Co.,  142  U.  S.  135,  35  L.  964,  12 
S.  Ct  183,  without  particular  application. 

Circuit  Court. —  An  objection  to  jurisdiction  of  Circuit  Court,  on 
ground  of  lack  of  diverse  citizenship  in  parties,  is  taken  by  way  of 
plea  In  abatement;  a  plea  in  bar  waives  this  irregularity,  p.  357. 

Miscellaneous.— Cited  In  Shuford  v.  Cain,  1  Abb.  (U.  S.)  309,  F. 
C.  12,823,  as  to  distinction  In  effect  between  judgments  void  and 
voidable. 

15  How.  358-366,  14  L.  732,  FORSYTH  v.  REYNOLDS. 

Public  lands. —  Land  grants  to  settiers  In  Michigan,  pursuant  to 
Jay's  Treaty,  prior  to  surrender  of  the  western  posts  by  British, 
were  not  donations  so  as  to  exclude  grantees  from  the  benefit  of 
acts  of  Congress  of  May  15,  1820,  and  March  3,  1823,  p.  366. 

Cited  to  this  point  In  People  v.  Jones,  6  Mich.  188,  in  discussion 
as  to  what  constitutes  a  complete  dedication  to  a  public  use;  Crane 
V.  Reeder,  21  Mich.  63,  64,  4  Am.  Rep.  435,  436,  in  discussing  rights 
and  disabilities  of  aliens  In  northwest  territory  under  Jay's  Treaty 
and  acts  of  Congress;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  273. 

15  How.  367-415,  14  L.  732,  McDONOUGH  v.  MURDOCH. 

Wills. —  Directions  as  to  the  management  of  a  bequest  when 
merely  subsidiary  to  the  general  objects  of  the  will,  whether  legal 
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and  practicable,  or  otherwise,  can  exert  no  influence  over  the  ques* 
tion  of  its  validity;  so  where  testator,  after  devising  his  property  to 
certain  municipalities  for  charitable  uses,  adds  certain  unlawful 
directions  or  suggestions,  these  will  be  disregarded  and  the  princi- 
pal intent  will  be  effectuated,  p.  404. 

Trusts  —  Municipal  oorporationB. —  The  city  of  New  Orleans  has 
power  to  receive  a  bequest  in  trust  for  purposes  of  founding  an  in- 
stitution for  the  education  of  the  poor  In  that  city,  p.  404. 

Cited  and  principle  applied  In  the  following:  Perln  y.  Carey,  24 
How.  506,  16  L.  711,  where  city  of  Cincinnati  was  held  capable  of 
taking  in  trust  devises  and  bequests  for  charitable  uses;  Russell  v. 
Allen,  107  U.  S.  160,  171,  27  L.  309,  400,  2  S.  Ct  332,  334.  Pennoyer 
V.  Wadhams,  20  Or.  284,  25  Pac.  723,  11  L.  R.  A.  213,  and  In  re 
Johns*  WIU,  30  Or.  516,  620,  47  Pac.  348,  360,  36  L.  R.  A.  240,  260, 
where  bequest  to  certain  trustees  for  founding  of  Institution  for  pur- 
poses of  education  was  held  charitable  gift,  valid  against  donor's 
heirs,  although  institution  was  neither  established  nor  incorporated 
in  lifetime  of  donor;  Skinner  v.  Harrison  Township,  116  Ind.  143, 
18  N.  E.  531,  2  L.  R.  A.  139,  and  State  v.  Smith,  16  Lea,  667,  holding 
school  tovmshlp  empowered  to  accept  bequest  for  educational  pur- 
poses; Phillips  V.  Harrow,  93  Iowa,  102,  61  N.  W.  437,  holding  mu- 
nicipal corporation  may  take  devise  In  trust  to  maintain  foundling 
hospital;  Bamum  v.  Mayor,  62  Md.  290,  293,  294,  a  similar  case; 
Regents  v.  Detroit  Young  Men's  Society,  12  Mich.  161,  affirming 
right  of  university  regents  to  take,  hold  and  convey  real  estate; 
Brown  v.  Brown,  7  Or.  298,  holding  a  will  devising  property  to  a 
municipal  corporation  not  void  on  ground  that  it  created  a  per- 
petuity; Raley  v.  Umatilla  County,  15  Or.  177,  3  Am.  St.  Rep.  147, 
13  Pac.  893,  where  county  was  held  capable  of  receiving  and  hold- 
ing land;  Franklin  v.  Aimfield,  2  Sneed,  346,  where  devise  of  prop- 
erty to  trustee  for  purpose  of  establishing  and  maintaining  an  In- 
stitution of  learning  was  held  a  valid  charity.  Approved,  arguendo, 
dissenting  opinion.  United  States  v.  Railroad  Co.,  17  WalL  335,  21  L. 
602,  the  majority  holding  private  property  of  municipal  corporation 
not  subject  to  taxation  by  Congress.  The  following  cases  cite  this 
case,  arguendo,  in  discussion  of  rule  against  perpetuities  and  the  ap- 
plication thereof  to  devises  tb  charitable  corporations:  Jones  v.  Ha- 
bersham, 107  U.  S.  179,  185,  189,  27  L.  403,  406,  407,  2  S.  Ct  341,  346, 
349,  affirming  S.  C,  3  Woods,  477,  F.  0.  7,465,  Storrs  School  v. 
Whitney,  54  Conn.  347,  348,  351,  8  Atl.  144,  145,  OdeU  v.  Odell,  10 
Allen,  9;  Penny  v.  Croul,  76  Mich.  481,  43  N.  W.  652,  5  L.  R.  A.  863, 
and  Almy  v.  Jones,  17  R.  I.  267,  21  AtL  617,  12  L.  R.  A.  416,  and  n.,  a 
trust  for  charitable  uses  may  depend  for  Its  going  Into  effect  upon 
a  condition  to  be  performed  by  others,  which  may  or  may  not  be 
performed  within  period  allowed  by  rule  against  perpetuities. 

Cited  in  Jackson  v.  Phillips,  14  Allen,  554,  566,  in  discussion  as 
to  what  objects  will  be  sustained  as  charitable  uses;  and  to  same 
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effect  In  Paschal  v.  Acklin,  27  Tex.  200,  where  a  bequest  in  favor 
of  the  poor  of  Sumner  county  was  held  sufficient  description  to  sus- 
tain a  charity.  See  monographic  note  on  "Charitable  Uses  or 
Trusts/'  63  Am.  St  Bep.  250. 

Distinguished  in  People  v.  Ashbumer,  55  Oal.  523,  in  determining 
nature  of  grant  made  by  United  States  to  State  of  California  in 
granting  Yosemite  Valley;  Becker  v.  La  Crosse,  99  Wis.  420,  67  Am. 
St  Bep.  878,  75  N.  W.  86,  40  L.  B.  A.  831,  holding  municipal  cor- 
poration of  one  State  has  no  power  to  accept  prlyilege  granted  by 
another  State  to  construct  and  maintain  highway  therein. 

Wills. —  The  ciyil  and  common  law  relating  to  bequests  and  de- 
vises to  corporations  discussed,  pp.  405,  409. 

Wills. —  It  is  within  the  power  of  a  testator  to  declare  the  uses 
to  which  a  legacy  made  to  a  city  is  to  be  applied,  provided  it  be  for 
purposes  within  range  of  powers  and  duties  of  city,  p.  410. 

Cited  in  Sickles  v.  New  Orleans,  80  Fed.  873,  52  U.  S.  App.  158, 
where  equity  doctrine  of  cy  pres  is  applied. 

Wills. —  Under  the  Louisiana  code,  an  illegal  condition  in  a  will 
prohibiting  the  alienation  or  diversion  of  the  estate  bequeathed,  or 
any  deviation  from  testator's  scheme,  will  not  invalidate  it,  p.  411. 

Perpetuities. —  Common-law  rules  respecting  restraints  on  aliena- 
tion discussed,  p.  412. 

The  following  cite  this  case  as  authority  for  holding  in  devise 
of  land  in  fee  simple,  a  condition  against  all  alienation  is  void:  Pot- 
ter V.  Couch,  141  U.  S.  315,  35  L.  732,  11  S.  Ct  1010,  Jones  v.  Port 
Huron  Co.,  171  111.  507,  49  N.  B.  701,  and  Henderson  v.  Harness,  176 
IlL  308,  52  N.  E.  70. 

ated  in  Quincy  v.  Attorney-General,  16Q  Mass.  434,  35  N.  E.  1067, 
in  construction  of  a  condition  in  a  wilL 

Municipal  corporation. —  All  property  of,  is  held  for  public  use, 
p.  413. 

Cited  and  applied  in  Darling  v.  Mayor,  51  Md.  12,  holding  execu- 
tion on  judgment  against  municipal  corporation,  will  not  lie. 

Corporations. —  Comity  between  States  authorizes  a  corporation 
to  exercise  its  charter  powers  within  another  State,  but  it  does  not 
permit  the  exercise  of  a  power  where  the  policy  of  that  State,  dis- 
tinctly marked  by  legislative  enactments  or  constitutional  provis- 
ion, forbids  it,  p.  418. 

Cited  and  rule  adopted  in  Clarke  v.  Central  By.  Co.,  50  Fed.  346, 
15  L.  B.  A.  687,  and  n.,  where  foreign  corporation  was  held  not  em- 
powered to  exercise  powers  which  were  prohibited  to  domestic. 

Miscellaneous. —  Cited  in  Flanders  v.  Thompson,  3  Woods,  11,  F. 
C.  4,853,  and  Cohen  &  Co.  v.  Morris  Co.,  70  6a.  319,  not  in  point 
Cited  in  Society  for  Orphan  Boys  v.  New  Orleans,  12  La,  Ann.  63, 
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for  copy  of  McDonough  will.    Cited  Incidentally  in  New  Orleans 
Y.  Baltimore,  15  La.  Ann.  627,  and  note,  61  Am.  Dec  262. 

15  How.  415-420,  14  L.  753,  WYLIB  v.  OOXB. 

Contracts  —  Attorney  and  client. —  Where  owner  of  claim  against 
Mexico  engaged  attorney  to  prosecute  same  and  contracted  to  pay 
him  for  his  senrices  a  certain  proportion  of  amount  recovered,  and 
services  were  rendered,  the  death  of  owner  did  not  dissolve  con* 
tract,  but  agreed  compensation  became  lien  on  money  when  re« 
covered;  and  by  virtue  of  this  lien  attorney  may  go  into  equity  to 
enforce  his  claim,  p.  419. 

Cited  and  applied  in  Wright  v.  Tebbitts,  91  U.  S.  254,  23  L.  321« 
and  Manning  v.  Sprague,  148  Mass.  22,  12  Am.  St  Rep.  511,  18  N.  E. 
674,  1  L.  R.  A«  518,  both  holding  an  agreement  by  an  attomey-at- 
law  to  prosecute  a  claim  before  a  commission  called  together  in 
pursuance  of  a  treaty,  not  illegal  or  against  public  policy;  Stanton 
V.  Embrey,  93  XJ.  S.  556,  23  L.  985,  and  Reece  v.  Kyle,  49  Ohio  St 
486,  31  N.  E.  750,  16  L.  R.  A.  727,  a  contract  between  attorney  and 
client  for  contingent  compensation  Is  valid;  Do  well  v.  Cardwell,  4 
Sawy.  227,  234,  F.  C.  4,039,  holding  agent  employed  to  collect  claim 
against  United  States  has  lien  upon  fund  for  his  compensation; 
Puett  V.  Beard,  86  Ind.  174,  44  Am.  Rep.  281,  where  it  was  held  the 
lien  of  an  attorney  for  services  in  procuring  a  judgment  is  superior 
in  equity  to  right  of  judgment  debtor  to  set  off  a  judgment  held 
by  him  by  assignment;  Justice  v.  Justice,  115  Ind.  208,  16  N.  E.  618, 
holding  attorney's  lien  for  services  superior  to  that  of  a  judgment 
creditor  whose  lien  attached  after  contract  for  attorney's  services 
was  entered  into;  In  re  Zenon,  34  La.  Ann.  1191,  and  Morgan  v. 
Gibson,  42  Mo.  App.  243,  cases  similar  in  facts.  Approved,  arguendo. 
Ball  V.  Halsell,  161  U.  S.  80,  40  L.  624,  16  S.  Ct  556,  and  dissenting 
opinion,  Ensor  v.  Bolgiano,  67  Md.  202,  9  Ati.  532.  Cited  in  Massa- 
chusetts &  Southern  Co.  v.  Township  of  Gill  Creek,  48  Fed.  147, 
Koons  V.  Beach,  147  Ind.  143,  46  N.  B.  587,  United  States  v.  Boyd, 
79  Fed.  860,  and  Fowler  v.  Lewis,  36  W.  Va.  161,  14  S.  B.  464,  in 
discussion  as  to  nature  and  extent  of  attorney's  lien;  Fairbanks  v. 
Sargent  104  N.  Y.  118,  9  N.  B.  876,  and  S.  C,  on  second  appeal, 
117  N.  Y.  330,  22  N.  E.  1040,  6  L.  R.  A.  477,  as  bearing  on  question 
as  to  when  equitable  assignment  will  be  inferred.  See  note  on  gen- 
eral state  of  law  concerning  champerty,  8  McCrary,  71.  See  mono- 
graphic note  on  "  Attorneys'  Liens,"  31  Am.  Dec.  756. 

Distinguished  in  County  of  Chester  v.  Barber,  97  Pa,  St  463, 
where  county  commissioners  contracted  to  pay  counsel  an  unreason- 
ably large  contingent  fee. 

Equity  will  exercise  jurisdiction  over  a  case  if  a  more  adequate 
remedy  can  be  thus  obtained  than  in  a  court  of  law,  p.  420. 

Cited  and  relied  upon  in  Townsend  v.  Vanderwerker,  160  U.  S. 
179,  40  L.  385,  16  S.  Ct  260,  where  bill,  in  addition  to  recovery  of 
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money,  sons^ht  to  establish  a  trust  In  complainant's  favor;  Hay  v. 
Alexandria,  etc..  By.  Co.,  1  Haghes,  172,  F.  G.  6,254,  to  oust  eqnlty 
Jurisdiction  remedy  must  be  as  plain,  adequate  and  complete  at  law; 
Plummer  y.  Connecticut  Ins.  Co.,  1  Holmes,  270,  F.  C.  11,232,  bill 
in  equity  is  not  demurrable,  on  ground  of  remedy  at  law,  when  it 
appears  remedy  at  law  can  only  be  prosecuted  by  large  number  of 
actions;  Goddard  v.  Wilde,  17  Fed.  846,  where  party  was  restrained 
from  selling  his  patent  in  violation  of  a  contract;  Society  of  Shakers 
V.  Watson,  68  Fed.  738,  37  XJ.  S.  App.  141,  where  suit  in  equity  was 
maintained  for  enforcement  of  a  promissory  note  given  by  an  un- 
incorporated society.  Approved,  arguendo,  Nashville,  etc.,  Ry.  Co. 
V.  McConnell,  82  Fed.  70.  Cited  in  Seymour  v.  Freer,  8  Wall.  214, 
19  L.  310,  in  discussion  as  to  when  equity  will  follow  trust  funds 
transferred  by  trustee  and  enforce  trust;  Hill  v.  Whitcomb,  1 
Holmes,  322,  F.  C.  6,502,  but  case  goes  off  on  other  grounds. 

Distinguished  in  Gowdy  v.  Green,  60  Fed.  866,  holding  equity 
Jurisdiction  of  Federal  court  cannot  take  cognizance  of  suit  by 
colored  persons  to  restrain  State  officers  from  acting  under  State 
statute  claimed  to  violate  Federal  Constitution. 

Appeal  and  error. —  Want  of  Jurisdiction  cannot  be  alleged  in  an 
appellate  court  unless  it  appears  on  face  of  proceedings,  p.  420. 

Reaffirmed  in  the  following:  Reynes  v.  Dumont,  130  XJ.  S.  305, 
32  L.  946,  9  S.  Ct  497,  where  objection  of  want  of  Jurisdiction  in 
equity  because  of  adequate  remedy  at  law  was  not  made  until 
hearing  on  appeal;  Tyler  v.  Savage,  143  tJ.  S.  97,  36  L.  89,  12  S.  Ct. 
346,  Insley  v.  United  States,  150  XJ.  S.  515,  37  L.  1165,  14  S.  Ct  159, 
and  Preteca  v.  Maxwell  Grant  Co.,  50  Fed.  676,  4  XJ.  S.  App.  326. 

Distinguished  in  Dumont  v.  Fry,  12  Fed.  22,  where  it  appeared 
on  face  of  bill  that  remedy  was  at  law. 

15  How.  421-425,  14  L.  755,  MURRAY  v.  GIBSON. 

Statutory  conatruction. —  Statutes  should  never  be  allowed  a 
retroactive  operation  where  this  is  not  required  by  express  com* 
mand  or  unavoidable  implication,  p.  423. 

Cited  and  principle  applied  in  Chew  Heong  v.  United  States,  112 
U.  S.  559,  28  L.  778,  5  S.  Ct  266,  in  holding  provision  in  Chinese 
exclusion  act  requiring  Chinese  laborers  to  present  certificate  show- 
ing right  to  enter  the  United  States,  does  not  apply  to  such  Chinese 
as  had  departed  within  two  years  prior  to  its  enactment;  McCor< 
mick  V.  Eliot,  43  Fed.  473,  in  construing  State  statute  of  limita- 
tions; Fuller  V.  United  States,  48  Fed.  655,  in  construing  act  amend- 
ing act  giving  certain  disabled  exHBoldlers  artificial  limbs  at  speci- 
fied times;  Central  Trust  Co.  v.  Sheffield,  etc.,  Ry.  Co.,  60  Fed.  16» 
statute  regulating  manner  in  which  property  shall  be  sold  under 
decrees  of  United  States  courts  is  prospective  only;  McClellan  y. 
Pyeatt,  66  Fed.  846,  ^2  U.  S.  App.  104,  act  of  Congress  putting  stat- 
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nte  of  frauds  Into  operation  In  Indian  Territory  has  no  retroactiye 
effect;  Northwestern  Ins.  Co.  v.  Seaman,  80  Fed.  359,  act  providing 
no  Federal  Judge  shall  **  hereafter  "  appoint  to  any  office  or  duty  in 
courts  a  person  related  to  him  within  degree  of  first  cousin,  does  not 
invalidate  an  appointment  previously  made;  Garfield  v.  Bemls,  2 
Allen,  447,  holding  act  giving  remedy  against  estates  of  deceased 
persons  in  certain  cases  does  not  apply  to  claims  barred  by  statute 
of  limitations;  Bucher  v.  Fitchburg  Ry.  Co.,  131  Mass.  157,  where 
statute  providing  that  "  travelling  on  the  Lord's  day  "  shall  not  be 
defense  to  action  for  injury  against  common  carrier,  was  held  to 
be  prospective  in  effect;  Wilson  v.  Red  Wing  District,  22  Minn.  490, 
to  act  to  protect  bona  fide  occupants  of  real  estate;  Powers  v.  St. 
Paul,  36  Minn.  89,  30  N.  W.  434,  to  statutes  of  limitations;  People 
y.  Supervisors,  43  N.  Y.  134,  to  statute  permitting  boards  of  super- 
visors to  pay  bounties  to  volunteers.  Cited  In  Fiske  v.  Briggs,  6 
R.  I.  563,  where  it  appeared  to  be  intent  of  legislature  that  statute 
of  limitations  have  retroactive  effect  Approved,  arguendo,  Potter 
V.  Rio  Arriba  Co.,  4  N.  Mex.  326,  17  Pac.  613.  Cited,  without 
special  application,  in  Yaughan  v.  East  Tenn.,  etc.,  Ry.  Co.,  1  Flipp. 
626,  F.  C.  16,898.  Cited,  arguendo,  dissenting  opinion,  Mitchell  v. 
Wells,  37  Miss.  275. 

Distinguished  in  Manley  v.  Olney,  32  Fed.  709,  holding  rules  of 
■statutory  construction,  where  vested  rights  are  concerned,  do  not 
apply  in  case  where  Jurisdiction  of  Federal  court  to  entertain  a 
removal  case  has  been  cut  off  by  act  of  Congress;  Southern  Wire 
Co.  V.  St  L.  Bridge  Co.,  38  Mo.  App.  198,  and  Fitzgerald  v.  Fitzger- 
ald Construction  Co..  41  Neb.  462,  59  N.  W.  862,  holding  provision  in 
interstate  commerce  act  prohibiting  discrimination  applicable  to 
•contracts  made  before  its  enactment 

Statutes  —  Judgments. —  A  statute  limiting  the  time  during 
which  a  foreign  Judgment  may  be  offered  in  evidence  has  no  appll- 
<!ation  to  Judgments  rendered  before  its  passage,  p.  425. 

Cited  and  applied  in  McKean  v.  Archer,  52  Fed.  793,  and  MasUn 
V.  Hiett  37  W.  Va.  20,  16  S.  B.  438.  to  statute  limiting  time  for 
bringing  action  on  promissory  notes;  King  v.  Tlrrell,  2  Gray,  333.  an 
act  limiting  the  time  within  which  an  action  may  be  brought  against 
an  administrator,  does  not  apply  retroactively.  Cited,  arguendo,  in 
Pereles  v.  Watertown,  6  Blss.  82,  F.  C.  10,980,  where  a  statute  not 
allowing  a  reasonable  time  in  which  to  bring  suits  was  held  void. 
Cited,  without  particular  application,  in  United  States  v.  Dustin, 
25  Fed.  Cas.  947.     Explained  in  Furlong  v.  State,  58  Miss.  735. 

Modified  and  explained  in  Sohn  v.  W^aterson,  17  Wall.  600,  21  L. 
739,  and  State  v.  Clark,  7  Ind.  469,  holding  a  statute  of  limitations, 
so  far  as  it  affects  rights  of  action  In  existence  when  passed,  will 
begin  when  cause  of  action  is  first  subject  to  Its  operation;  Cleve- 
land Ins.  Co.  V.  Reed,  1  Blss.  186,  187,  F.  C.  2,889,  where  statute 
ilraiting  time  for  bringing  foreclosure  proceedings  was  applied  to 
debt  accrued  before  its  passage. 
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Supreme  Court,  in  construing  State  statutes,  will  adopt  the  inter- 
pretation given  by  the  highest  tribunals  of  the  several  States,  unless 
such  construction  be  In  conflict  with  Federal  Constitution,  p.  425. 

This  rule  was  followed  in  Dibble  v.  Bellingham  Co.,  163  U.  S.  74, 
41  L.  76,  16  S.  Ct  943,  in  construing  State  statute  of  limitations. 

Miscellaneous. —  Cited  in  People  v.  Bond,  10  CaL  572,  and  Atlantic, 
etc..  By.  Co.  v.  Mingus,  7  N.  Mex.  375,  34  Pac.  597,  not  in  point 

15  How.  426-433,  14  L.  757,  DEN  V.  JERSEY  COMPANY. 

Navigable  waters. —  The  soil  under  public  navigable  waters  of 
East  New  Jersey  belongs  to  the  State  and  not  to  the  original  pro* 
prietors  or  their  assignees,  p.  432. 

Cited  and  followed  in  Smith  v.  Maryland,  18  How.  74,  75,  15  L. 
271,  where  soil  below  low-water  mark  in  Chesapeake  bay,  within 
boundaries  of  State  of  Maryland,  is  held  to  belong  to  that  State, 
but  subject  to  public  right  of  taking  shell-fish  therefrom;  Hardin  v. 
Jordan,  140  U.  S.  882,  35  L.  433,  11  S.  Ct.  812,  grants  by  United 
States  of  public  lands  bounded  on  navigable  waters  are  to  be  con- 
strued, as  to  their  effect,  according  to  law  of  State  In  which  lands 
lie;  Shively  v.  Bowlby,  152  U.  S.  17,  18,  38  L.  338,  14  S.  Ct.  554, 
affirming  S.  C,  22  Or.  426,  30  Pac.  159,  where  grant  by  Federal 
government  of  land  bounded  by  Columbia  river  was  held  to  pass 
no  title  to  lands  below  high- water  mark,  as  against  subsequent 
grant  by  State  of  Oregon;  Church  v.  Meeker,  34  Conn.  428,  holding 
title  to  sea  shores  of  Connecticut  passed  by  charter  of  Charles  II.  to 
governor  and  company  of  that  colony;  Concord  Co.  v.  Robertson, 
66  N.  H.  13,  25  Atl.  724,  18  L.  R.  A.  686,  holding  large  natural  ponds 
are  held  by  State  in  trust  for  public  use;  Stevens  v.  Paterson,  etc., 
By.  Co.,  34  N.  J.  L.  537,  3  Am.  Rep.  271,  and  Am.  Dock  Co.  v. 
Trustees,  39  N.  J.  Eq.  412,  reaffirming  holding.  Cited,  arguendo,  in 
County  of  St  Clair  v.  Lovingston,  23  Wall.  68,  23  L.  63,  the  shores 
of  navigable  waters  and  soil  thereunder  were  not  granted  to  the 
United  States  by  the  Constitution,  but  were  reserved  to  the  States 
respectively;  Manchester  v.  Massachusetts,  139  U.  S.  260,  35  L.  165, 
11  S.  Ct  563,  affirming  S.  C,  152  Mass.  244,  23  Am.  St.  Rep.  832,  25 
N.  E.  117,  9  L.  R.  A.  242,  where  power  of  Massachusetts  to  regulate 
fisheries  in  Buzzard's  bay  is  admitted;  Austin  v.  Rutland  Ry.  Co., 
21  Blatchf.  363,  17  Fed.  470,  In  explaining  rights  of  riparian  owners 
in  respect  to  erecting  docks  In  Lake  Champlaln;  State  v.  Illinois 
Cent  By.  Co.,  33  Fed.  755,  as  authority  for  holding  State  of  Illinois 
owner  of  soil  covered  by  waters  of  Lake  Michigan;  Pacific  Gas  Imp. 
Co.  v.  EUert,  64  Fed.  436,  and  Renwick  v.  D.  &  U.  W.  R.  Co.,  49  Iowa, 
669,  holding  it  competent  for  State  to  provide  that  railway  should 
not  appropriate  land  between  high  and  low-water  mark  without 
giving  compensation  to  riparian  owner;  Commonwealth  v.  Bailey, 
13  Allen,  542,  legislature  has  power  to  prescribe  regulations  for 
taking  of  clams  from  their  beds;  Hickey  v.  Hazard,  3  Mo.  App.  484, 
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one  having  staked  off  unappropriated  ice  on  navigable  river,  and 
having  expended  money  to  make  it  valuable  as  a  commercial  com- 
modity, has  sufficient  possession  to  support  action  for  trespass;  Wil- 
low River  Club  v.  Wade,  100  Wis.  04,  115,  70  N.  W.  274,  281,  42  L. 
R.  A.  313,  329,  where  a  stream  navigable  in  times  of  high  water  for 
purposes  of  floating  logs,  but  at  other  times  unnavigable,  is  held 
a  navigable  stream,  and  that  one  who  keeps  within  Dmits  of  stream 
may  exercise  right  of  fishing  without  being  guilty  of  trespass.  See 
notes,  16  Am.  Rep.  527,  23  Am.  St.  Rep.  838,  and  53  Am.  St.  Rep. 
293,  the  two  latter  being  extended  monographic  notes  reviewing  the 
authorities. 

15  How.  433-451,  14  L.  761,  FOLEY  v.  HARRISON. 

Land  grants. —  Act  of  Congress  of  1841,  declaring  there  shall  be 
granted  to  each  State  a  certain  amount  of  land,  did  not  convey  the 
fee  to  any  lands  whatever,  but  left  United  States  land  system  in 
full  operation  so  as  to  prevent  conflicting  entries,  and  patentee  of 
the  United  States  has  the  legal  title  rather  than  the  State's  grantee, 
pp.  447,  451. 

Cited  and  applied  in  Godwin  v.  Davis,  74  Miss.  744,  21  So.  764, 
holding  title  to  these  lands  vested  in  State  on  selection,  by  its 
direction,  of  lands  subject  to  location  under  the  act;  Shepley  v. 
Cowan,  91  U.  S.  333,  23  L.  425,  affirming  S.  C,  52  Mo.  570,  where 
settler  sought  to  acquire  a  right  of  pre-emption  before  State  sought 
to  select  lands  under  grant,  settlers  acquired  better  right  to  prem- 
ises. Cited,  arguendo,  Sanger  v.  Sargent,  8  Sawy.  94,  F.  C.  12,319, 
in  discussion  as  to  when  right  of  railroad  company  attaches  to  land 
granted  to  aid  in  construction  of  road;  Hannibal,  etc.,  Ry.  Co.  v. 
Smith,  41  Mo.  334,  and  Klein  v.  Argenbright,  26  Iowa,  496,  with- 
out particular  application.  Explained,  McNee  v.  Donahue,  142  U. 
S.  591,  35  L.  1124,  12  S.  Ct  212. 

Distinguished  in  Doll  v.  Meador,  16  Cal.  314,  and  Van  Valken- 
burg  V.  McCloud,  21  Cal.  335,  holding  under  last  clause  of  act,  as 
to  new  States,  act  operates  as  a  present  grant  immediately  on  tlieir 
admission  to  the  Union;  to  the  same  effect  are  Higgins  v.  Houghton, 
25  CaL  255,  and  Sherman  v.  Buick,  45  Cal.  668,  both  cases  holding 
further,  that  title  of  State  under  act  of  1853  to  sections  16  and  36 
of  public  lands  vested  absolutely  upon  the  survey  thereof. 

Judgment  rendered  by  special  tribunal  created  by  Congress,  as 
by  the  commissioner  of  the  general  land  office  under  act  of  1846, 
when  no  provision  is  made  for  appeal  to  any  other  jurisdiction, 
is  final  and  conclusive  as  to  matters  decided,  p.  448. 

Cited  and  applied  in  Rubber  Co.  v.  Goodyear,  9  Wall.  798,  19  L. 
569,  affirming  S.  C,  2  Cliff.  375,  F.  C.  5,583,  and  Am.  Wood  Co.  v. 
Glens  Falls  Co.,  8  Blatchf.  516,  F.  C.  321,  where  decision  of  com- 
missioner of  patents  as  to  matters  reserved  to  him  was  held  final; 


341  Notes  on  U.  S.  Reports.  15  How.  451-467 

United  States  y.  California  Land  Go.»  148  U.  S.  44,  37  L.  360,  13 
S.  Ct  463,  when  full  jurisdiction  over  a  subject  in  which  United 
States  Is  interested  is  delegated  to  officer  or  tribunal  by  statute,  his 
or  its  determination  within  limit  of  his  authority  is  conclusive  in 
absence  of  fraud;  In  re  Day,  27  Fed.  680,  holding  decision  of  com- 
missioner of  emigration  as  to  whether  an  emigrant  is  likely  to 
become  a  public  charge,  cannot  be  reviewed  on  habeas  corpus; 
Smiley  v.  Sampson,  1  Neb.  70,  where  decision  of  register  and  re- 
ceiver of  land  office  as  to  questions  of  settlement  and  improvement 
between  different  pre-emption  claimants,  was  held  conclusive.  Cited, 
arguendo,  in  Den  v.  Hoboken  I^and  Co.,  18  How.  284,  15  L.  378,  as 
authority  for  holding,  acts  of  executive  officers,  done  under  author- 
ity of  Congress,  in  determining  claims  to  land  by  inhabitants  of 
ceded  territory,  are  conclusive;  Caldwell  v.  Wilson,  121  N.  C.  454,  28 
S.  B.  556,  in  determining  what  constitutes  "due  process  of  law." 
Cited,  without  particular  application,  In  Wiggins  v.  Guier,  13  La. 
Ann.  359. 

Modified  in  United  States  v.  Doherty,  27  Fed.  732,  holding  acts 
of  special  tribunals  may  be  reviewed  collaterally  as  respects  their 
jurisdiction  and  as  regards  acts  in  excess  of  power. 

Miscellaneous. —  Cited  incidentally  in  Stimson  Land  Co.  ▼.  Hol- 
lister,  75  Fed.  045,  and  Diller  v.  Hawley,  81  Fed.  654,  48  U.  S.  App. 
470,  the  latter  holding  the  secretary  of  interior,  acting  alone,  may 
review  a  judgment  of  the  commissioner  of  land  office  as  to  an  entry 
in  a  local  land  office,  and  if  it  appears  fraudulent,  may  cancel  same; 
this  doctrine  is  apparently  exposed  to  the  ruling  in  the  former 
case.  Cited  in  Keman  y.  Griffith,  27  Cal.  80,  and  Gaston  y.  Stott, 
5  Or.  57,  but  apparently  erroneously. 

15  How.  451-467,  14  L.  768,  CORNING  y.  TBOY  IRON  AND  NAIL 
FACTORY. 

Appeal  axid  error. —  D^eadant  cannot  appeal  from  decree  in  his 
favor  because  judge  has  given  no  reasons,  or  recited  insufficient  ones 
for  a  judgment  admitted  by  appelUnt  to  be  correct,  p.  465. 

Cited  and  relied  upon  in  Caston  y.  Caston,  54  Miss.  514,  holding 
complainant  cannot  appeal  from  decree  in  his  favor  which  has  been 
affirmed  on  respondent's  appeal.  Cited  in  general  collection  of  au- 
thorities, in  Polhemus  v.  Ann  Arbor  Bank,  27  Mich.  50,  holding  the 
true  subject  of  complaint  by  plaintiff  in  error  is  the  final  result 
of  the  ruling  of  court  below,  and  not  the  reasons  by  which  it  reached 
its  conclusions. 

Appeal  and  error. —  A  second  appeal  will  not  be  allowed  on  ques* 
tlons  wfaich  were  open  to  diiq;rate  in  first,  p.  466. 

Cited  and  followed  In  Lowell  y.  Ball  &  Co.,  58  Tex.  567,  holding 
no  appeal  lies  from  judgment  of  District  Court  rendered  in  ac« 
cordance  with  mandate  of  Supreme  Court  Approved,  without 
special  application.  In  Bums  y.  Ledbetter,  56  Tex.  283,  but  holding 
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further  rule  is  not  inflexible  in  Texas;  Mutual  Reserve  Assn.  y. 
Beatty,  93  Fed.  754,  where  case  has  been  before  an  appellate  court, 
and  reversed,  the  decision  becomes  the  law  of  the  case,  and  same 
questions  will  not  be  again  reviewed  on  subsequent  appeaL 

Modified  in  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  hold- 
ing on  second  writ  of  error  appeUate  court  is  not  bound  upon  points 
which  might  have  been  raised  on  first  appeal,  but  were  not. 

Appeal  and  error. —  Until  court  below  has  acted  on  mandate  of 
Supreme  Oourt,  there  is  nothing  to  base  a  second  appeal  upon,  p.. 
466. 

Cited  and  applied  in  Roberts  v.  Ck>oper,  20  How.  481,  15  L.  974, 
and  Tyler  v.  Maguire,  17  WalL  284,  21  L.  583,  in  holding  second  writ 
of  error  brings  up  for  revision  nothing  but  proceedings  subsequent 
to  mandate  of  Supreme  Ck>urt;  to  same  effect  are  Supervisors  v. 
Kennicott,  94  U.  S.  499,  24  L.  260,  Gaines  v.  Rugg,  148  U.  S.  242, 
37  L.  437,  13  S.  Gt  616,  Republican  Min.  Ck>.  v.  Tyler  Min.  Co., 
79  Fed.  735,  48  U.  S.  App.  218,  and  Dodge  v.  Gaylord,  53  Ind.  369, 
where  rule  is  applied  to  appeal  in  State  court  Cited  in  Sander- 
son V.  Sanderson,  20  Fla.  299,  as  containing  discussion  upon  general 
subject  of  extent  to  which  a  case  is  to  be  reviewed  upon  second 
appeaL 
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Criminal  law  —  United  States. —  A  crime  committed  against  the 
laws  of  the  United  States,  beyond  the  limits  of  a  State,  is  not  local, 
and  may  be  tried  at  such  place  as  Congress  may  designate,  p.  488. 

Cited  and  applied  in  Jones  v.  United  States,  137  U.  S.  211,  34 
L.  695,  11  S.  Ct  83,  where  court  holds  an  offense  committed  on  a 
guano  island  appertaining  to  the  United  States,  may  be  tried  in 
United  States  court  for  district  into  which  offender  is  first  brought; 
Cook  V.  United  States,  138  U.  S.  181,  182,  34  L.  913,  11  S.  Ct  274, 
275,  where  rule  was  applied  to  an  ofTense  committed  in  **  No  Man's 
Land,"  a  part  of  the  Indian  Territory.  Cited,  arguendo,  in  United 
States  V.  Jackalow,  1  Black,  486,  17  L.  226,  where  necessary  allega- 
tions to  show  United  States  Circuit  Court  has  jurisdiction  of  an 
offense  not  committed  within  its  district,  are  stated;  United  States 
V.  Mays,  1  Idaho,  766. 

Distinguished  in  United  States  ▼.  Peterson,  64  Fed.  147,  where 
offense  was  committed  on  that  part  of  Lake  Huron  lying  within 
State  of  Michigan,  the  United  States  District  Court  for  Wisconsin 
had  no  Jurisdiction  of  indictment 

Constitational  law. —  The  sixth  amendment,  respecting  the  place 
of  trial  of  criminal  offenses,  applies  only  to  crimes  committed  within 
a  State,  p.  487. 

Tbe  Circuit  Court  for  Arkansas  having  power  to  try  offenses 
committed  in  Indian  Territory,  the  act  of  1851,  dividing  the  district, 
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did  not  take  away  the  power  of  court  for  eastern  district  of  Ar- 
kansas to  try  an  offense  committed  within  the  Indian  country  In 
the  newly  created  western  district,  the  indictment  for  which  was 
pending  in  the  original  court  at  the  time  of  the  division,  p.  488. 

Cited  and  principle  applied  in  United  States  y.  Maxon,  5  Blatchf. 
302,  F.  G.  15,748,  and  Quiver  v.  Woodruff  County,  5  DHL  898,  F.  O. 
3,409,  holding  under  sixth  amendment  to  Constitution,  an  accused 
must  be  tried  in  district  in  which  he  resided  at  time  of  committing 
offense;  Ex  parte  Kyle,  07  Fed.  808,  holding,  when  Jurisdiction  of 
Cherokee  court  lias  once  attached,  in  case  where  citizen  of  that 
country  is  charged  with  larceny,  It  is  not  divested  on  such  citizen 
becoming  naturalized  as  citizen  of  United  States;  Trapier  v.  Waldo, 
10  S.  C.  285,  after  jurisdiction  of  court  vests  it  cannot  be  divested 
by  subsequent  events.  Cited  in  Ex  parte  Crow  Dog,  109  U.  S.  559, 
27  li.  1082,  3  S.  Ct  398,  and  United  States  v.  Monte,  3  N.  Mex.  128, 
3  Pac.  47,  where  court  holds  territorial  District  Courts  for  pur* 
poses  of  United  States  cases  possess  all  the  jurisdiction  of  the 
Circuit  and  District  Courts  of  the  United  States;  People  v.  Stokes, 
108  Cal.  195,  42  Am.  St  Bep.  104,  37  Pac.  208,  where  court  holds 
newly-created  county  has  jurisdiction  of  defendant  charged  with 
offense  committed  prior  to  creation  of  county,  but  upon  territory 
within  its  boundary  lines;  Riddle  v.  Reese,  53  S.  C.  202,  31  S.  B. 
224,  where  court  held  it  within  power  of  legislature  to  divest  a 
court  of  jurisdiction  previously  acquired.  Cited,  without  special 
application,  in  Commonwealth  v.  Gay,  153  Mass.  214,  20  N.  E.  572. 

Miscellaneous. —  Cited  incidentally  in  Beekman  v.  Hudson  River 
Ry.  Co.,  35  Fed.  8. 

15  How.  494-625,  14  L.  787,  KEARNEY  v.  TAYLOR. 

Betroactive  laws. —  Where  courts  have  decided  that  the  practice 
of  giving  deeds  of  land  sold  by  order  of  courts  to  parties  other  than 
actual  bidders  is  irregular,  it  Is  within  power  of  legislature  to  enact 
laws  curing  defects  in  title  due  to  such  practice,  p.  517. 

Cited  and  applied  in  Randall  v.  Kreiger,  23  Wall.  149,  23  L.  120, 
wbere  act  of  legislature  was  held  to  cure  defective  acknowledgment 
of  power  of  attorney  and  to  give  validity  to  deed  given  under  same; 
Weed  V.  Donovan,  114  Mass.  183,  holding  legislature  can  confirm 
deed  made  by  executor,  when  sole  objection  to  efficacy  Is  that 
grantor  had  not  been  so  appointed  as  to  authorize  him  to  execute 
power  of  sale  conferred  by  will;  Huffman  v.  Alderson,  9  W.  Va.  027, 
In  construing  statute  permitting  period  of  civil  war  to  be  de- 
ducted from  operation  of  statute  of  limitations.  Cited  in  Johnson 
T.  Taylor,  00  Tex.  309,  without  special  application;  Drehman  v. 
Stifle,  8  Wall.  003,  19  L.  510,  as  authority  for  holding  State  legls* 
latures  may  pass  retroactive  laws;  Norris  v.  Thompson,  19  N.  J. 
Eq.  810,  In  discussion  as  to  constitutionality  of  statutes  altering 
law  of  descents  and  entailments. 
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Distinguished  in  Maxwell  v.  Goetschius,  40  N.  J.  L.  391,  29  Am. 
Rep.  248,  where  act  of  legislature  purporting  to  validate  a  sale  made 
by  a  court  having  no  Jurisdiction,  was  held  nugatory;  Forster  v. 
Forster,  129  Mass.  565,  holding  law  unconstitutional  which  made 
valid  tax  sale  previously  held  void  by  courts  because  ot  defect 
in  notice. 

Judicial  sales  are  not  invalidated  from  the  mere  fact  that  the 
successful  bidder  was  a  company  whose  members  might  have  bid 
separately  and  In  connection  with  one  another,  had  it  not  been 
for  the  association,  p.  520. 

Cited  and  applied  in  Thames  v.  Miller,  2  Woods,  569,  F.  G.  13,860, 
holding  sale  will  not  be  set  aside  because  several  execution  cred- 
itors combined  to  bid  off  property,  when  it  appeared  property 
was  bid  off  for  its  full  value;  Terbell  v.  Lee,  40  Fed.  42,  and  Hop- 
kins V.  Ensign,  122  N.  Y.  150,  25  N.  E.  307,  9  L.  R.  A.  733,  and  n., 
where  agreement  between  purchasers  at  sale  was  held  to  be  legiti- 
mate; United  States  v.  Addyston  Co.,  85  Fed.  293,  54  U.  S.  App. 
764,  where  an  agreement  not  to  bid  against  each  other  at  a  public 
letting  was  held  void;  Smith  v.  Ullman,  58  Md.  190,  42  Am.  Rep. 
331,  the  mere  uniting  together  in  good  faith  of  parties  for  purpose 
of  purchasing  property  at  public  auction,  is  neither  contrary  to 
law  nor  morals.  Cited,  arguendo,  dissenting  opinion,  in  Stryker  v. 
Vanderbilt,  25  N.  J.  L.  502.  See  note  on  '* Auction  Sales,"  96  Am. 
Dec.  270,  where  authorities  are  collected  and  reviewed. 

Distinguished  in  Hyer  v.  Richmond  Co.,  168  U.  S.  478,  42  L.  549. 
18  S.  Ct.  117,  where  it  was  alleged  improper  methods  were  used 
by  different  corporations  to  secure  a  franchise. 

Auctioneer  cannot  be  purchaser  or  Interested  in  purchase  of 
property  which  he  is  selling,  p.  523. 

Distinguished  in  Dupuy  v.  Delaware  Co.,  63  Fed.  684,  where  auc* 
tioneer  had  interest  as  seller,  not  as  purchaser. 

15  How.  525-538,  14  L.  800,  DELAURIERE  v.  BMISON. 

Statutory  construction. —  The  acts  of  Congress  relating  to  land 
daims  in  Missouri,  under  Spanish  concessions,  reviewed  and  con* 
strued,  pp.  535-538. 

This  case  has  not  been  dted. 

15  How.  589-546,  14  L.  805,  ADAMS  v.  OTTBRBACK. 

Bills  and  notes. — Notice  given  the  indorser  of  a  promissory  note 
of  its  non-payment  four  days  after  it  became  due  is  not  in  time, 
p.  545. 

Cited  to  this  point  in  Carey,  etc.,  Lumber  Co.  v.  Bank,  86  Tex. 
800,  801,  24  S.  W.  260,  protest  must  be  made  on  last  day  of  grace. 

Customs  and  usag^e. —  To  constitute  a  usage,  a  practice  must  be 
in  vogue  generally  at  a  particular  place,  p.  545. 
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Cited  and  principle  followed  in  Chesapeake  Bank  y.  Swain,  29  Md. 
501,  to  establish  usage,  it  must  be  shown  custom  was  well  estab- 
lished, uniform,  general  and  notorious;  Luce  y.  Dorchester  Ins. 
Co.,  106  Mass.  802,  7  Am.  Rep.  525,  where  evidence  of  practice  oy 
insurance  company  to  charge  extra  premiums  upon  unoccupied 
dwellings  was  held  Inadmissible  without  proof  of  plaintitTs  knowl- 
edge thereof;  Pevey  v.  Schulenburg,  33  Minn.  47,  21  N.  W.  845, 
where  evidence  that  peculiar  practice  had  been  adopted  by  certain 
business  house,  was  held  insufficient  to  constitute  the  usage  a  local 
or  particular  custom;  Burbridge  v.  Gumbel,  72  Miss.  379,  16  So.  793, 
and  when  custom  is  general  in  a  particular  business,  it  will  be  pre- 
sumed that  obligations  touching  the  business  were  assumed  with 
feference  thereto;  Grissom  v.  Commercial  Bank,  87  Tenn.  354,  10 
Am.  St  Rep.  672,  10  S.  W.  776,  holding  custom  of  bank  to  be  bind- 
ing, must  be  general  as  to  place,  and  not  confined  to  any  particular 
bank. 

Distinguished  in  Norris  v.  Fowler,  87  N.  O.  11,  where  evidence 
of  usage  of  one  in  conducting  his  business,  where  known  to  party 
dealing  with  him,  was  held  competent  evidence  to  show  terms  of 
contract  between  them. 

Customs  and  usages. —  Four  instances  in  two  years,  of  notice  of 
non-payment  of  promissory  note  being  given  indorser  on  Monday, 
when  same  fell  due  on  Sunday,  is  not  sufficient  evidence  of  a  usage 
to  change  general  rule  that  such  notice  must  be  given  on  Satur- 
day, p.  546. 

Cited  and  applied  in  Herring  ▼.  Skaggs,  73  AJa.  454,  a  usage  can* 
not  be  proved  by  showing  it  was  observed  In  a  few  particular 
instances  of  dealing.  Cited,  arguendo,  In  Adams  v.  Manufacturers* 
Ins.  Co.,  17  Fed.  683,  holding  usage  among  Insurance  brokers  in 
order  to  btnd  insured,  must  be  known  by  him;  Cltisens'  Bank  v. 
Third  Nat  Bank,  19  Ind.  App.  79,  49  N.  B.  176,  usage  can  only  regu- 
late tbe  manner  of  performance  of  required  acts;  it  cannot  excuse 
non-peiformanoe.    See  note,  18  Am.  Rep.  207. 

15  How.  64^-660,  14  L.  809,  LIVINGSTON  v.  WOODWORTH. 

Appeal  and  error. —  An  objection  to  the  joinder  of  an  assignor 
with  an  assignee  as  complainant  in  a  bill,  cannot  be  taken  for  first 
time  In  appellate  court,  p.  557. 

Cited  in  Vaiden  v.  Stubblefield,  28  Gratt  157,  where  American 
rule  as  to  effect  of  failure  to  take  objection  at  proper  time  to  mis- 
Joinder  of  parties  in  equity  is  stated. 

Account  —  Equity. —  Defendant  having  consented  to  a  decree  or- 
dering an  account  taken  of  gains  and  profits,  according  to  prayer 
of  bill,  is  not  precluded  from  objecting  to  account  upon  ground  that 
It  went  beyond  order,  p.  658. 
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Patents. —  Equity  cannot  give  a  decree  for  prospective  profits, 
which  the  infringer  by  diligence  might  have  secured,  by  way  of 
damages,  or  as  a  punishment  for  infringement,  p.  559. 

This  rule  is  approved  in  the  following:  Root  v.  Railway  Co.,  105 
U.  S.  203,  26  L.  080,  and  Goodyear  v.  AUyn,  6  Blatchf.  36.  F.  C. 
5,555,  holding,  in  suit  in  equity  for  infringement  of  patent,  plaintiff 
cannot  recover  damages.  Approved,  arguendo,  in  Bllzabeth  v.  Pave- 
ment Co.,  97  IT.  S.  139,  24  L.  1006. 

Distinguished  in  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13  Blatchf. 
157,  F.  C.  8,949,  on  statutory  grounds. 

Patents. —  Measure  of  damages  in  equity  for  Infringement  of 
patent.  Is  actual  gains  and  profits  acquired  by  infringer,  p.  560. 

Cited  approvingly  and  principle  followed  in  Dean  v.  Mason,  20 
How.  203,  16  L.  878,  holding  no  account  should  be  taken  of  profits 
infringer  might  have  made  by  exercise  of  reasonable  diligence; 
Rubber  Co.  v.  Goodyear,  9  Wall.  802,  19  L.  570,  and  Birdsall  v. 
Coolldge,  93  U.  S.  70,  23  L.  806,  but  holding  in  action  at  law,  court 
may  enter  Judgment  on  verdict  for  any  sum  not  exceeding  three 
times  the  amount  awarded  by  verdict;  Dobson  v.  Hartford  Carpet 
Co.,  114  U.  S.  445,  29  L.  179,  5  S.  Ct  948,  where  court  held  It  error 
to  allow  damages  for  infringement  when  there  was  no  evidence 
to  show  value  had  been  added  to  article  sold,  because  of  using 
patented  design;  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L.  666,  8 
S.  Ct  898,  Carew  v.  Boston  Elastic  Co.,  3  Cliff.  369,  F^  C.  2,397, 
Perry  v.  Corning,  6  Blatchf.  136,  F.  C.  11,003,  and  Burdett  v.  Bstey, 
19  Blatchf.  6,  3  Fed.  570.  Approved,  arguendo,  in  Root  v.  Railway 
Co.,  105  U.  S.  194,  26  L.  977,  where  jurisdiction  of  courts  of  equity 
to  afford  relief  for  infringement  of  patents  is  discussed;  Creamer 
V.  Bowers,  35  Fed.  207,  holding  rule  of  damages  depends  somewhat 
on  circumstances  of  each  case.  Cited,  without  particular  appllca* 
tlon,  in  Sayles  v.  Richmond  Co.,  3  Hughes,  177,  F.  C.  12,424. 

Miscellaneous. —  Erroneously  cited  in  Wellings  v.  La  Ban,  36  Fed. 
304.  Cited  incidentally  In  Holt  y.  Sliver,  169  Biass.  456,  48  N.  B. 
838. 
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Parties. —  In  a  bill  in  equity  to  recover  legacy  from  busband  of 
testator's  daughter  and  devisee,  tbe  latter  should  be  Joined  as  party 
defendant,  p.  8. 

Cited  and  rule  applied  in  State  v.  Burke,  83  La.  Ann.  505,  holding 
that  the  State  was  proper  defendant,  but  could  not  be  sued  without 
its  consent  Oited  in  Brendel  y.  Charch,  82  Fed.  262,  holding  that 
action  for  legacy  is  of  equitable  cognizance. 

Equity  practice. —  On  hearing  of  a  cause,  even  upon  appeal,  an 
order  may  be  made  for  cause  to  stand  over,  with  liberty  to  plaintiff 
to  amend  by  adding  proper  parties,  if  it  appears  that  plaintiff  Is 
entitled  to  relief  but  for  that  defect,  p.  8. 

Cited  and  rule  approved  in  May  v.  Le  Claire,  11  Wall.  227,  20  L. 
52,  disposing  of  appeal,  although  record  was  in  a  defective  and  con- 
fused condition;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  67,  67 
U.  S.  App.  741,  directing  necessary  parties  to  be  added  by  amend- 
ment; Church  V.  Holcomb,  45  Mich.  89,  7  N.  W.  172,  allowing 
amendment  of  bill  so  as  to  pray  for  a  decree  of  foreclosure;  Ogden 
V.  Thornton,  30  N.  J.  Eq.  573,  allowing  plaintiff  to  amend  bill  to 
enforce  vendor's  lien;  Perea  v.  Gallegos,  5  N.  Mex.  110,  4  N.  Mez. 
337,  20  Fac.  109,  and  Berry  v.  Hull,  6  N.  Mex.  656,  30  Pac.  939.  al- 
lowing  amendments  to  bill  so  as  to  conform  to  facts,  after  hearing 
of  testimony;  Harrigan  v.  Bacon,  57  Vt  646,  allowing  complainant  to 
amend  bill  seeking  to  compel  discharge  of  mortgage.  See  for  gen* 
eral  discussion  of  subject,  50  Am.  St.  Rep.  738,  n.,  citing  principal 
case. 

Wills. —  Where  testator  gives  several  legacies,  and  creates  no 
express  trust  to  pay  them,  but  makes  general  residuary  disposition 
of  whole  estate,  the  real  estate  will  be  charged  with  legacies,  p.  10. 

Cited  and  doctrine  applied  in  Pulliam  v.  PuUiam,  10  Fed.  40,  F. 
C.  11,463a,  charging  real  estate  of  testator  with  his  debts;  Allegheny 
Nat  Bk.  V.  Hays,  12  Fed.  664,  holding  real  estate  constructively 
charged  with  legacies;  Walker  v.  Atmore,  50  Fed.  647,  3  U.  S.  App. 
131  (affirming  S.  C,  46  Fed.  431),  applying  rule  where  residue  of 
estate  was  given  subject  to  payment  of  legacy;  Foscue  v.  Lyon,  55 
Ala.  449,  holding  bequest  payable  after  debts,  but  in  preference 
to  devisees  or  residuary  legatees;  In  re  Newcomb,  98  Iowa,  181, 
67  N.  W.  589,  charging  residuary  real  estate  with  payment  of 
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legacies,  payable  in  first  instance  ont  of  personal  estate;  Thayer  v. 
Finnegan,  184  Mass.  61,  45  Am.  Rep.  286,  holding  legacy  for  ex- 
penses of  education  of  legatee  a  charge  upon  real  estate;  Knotts  t. 
Bailey,  54  Miss.  238,  28  Am.  Bep.  850,  and  Snyder  y.  Warbasse,  11 
N.  J.  Eq.  468,  applying  rule,  where  both  personal  and  real  estate 
were  blended  in  disposition  to  residuary  devisee;  Turner  y.  Gibb, 
48  N.  J.  Eq.  529,  22  Atl.  581,  collecting  authorities  and  charging 
real  estate  covered  by  residuary  clause,  with  legacies  to  nine  per- 
sons. The  following  cases  affirm  the  rule  and  charge  residuary 
real  estate  with  legacies  or  debts:  Hoyt  y.  Hoyt,  85  N.  Y.  149; 
Moore  v.  Dimond,  5  B.  I.  126,  Gould  y.  Winthrop,  6  B.  I.  324,  In 
re  Mathewson,  12  B.  I.  146,  Phillips  y.  Clark,  18  B.  I.  631,  29  Atl. 
689,  Moore  y.  Beckwith,  14  Ohio  St  138,  Hutchinson  y.  Gilbert,  86 
Tenn.  469,  7  S.  W.  128,  and  Crouch  y.  Davis,  23  Gi-att.  95.  Cited 
generally  in  Pulliam  y.  Pulliam,  10  Fed.  45,  47,  F.  0.  11,463a,  hold- 
ing that  executor  must  dispose  of  legacies  according  to  terms  of 
will;  Mayberry  y.  Grady,  67  Ala.  161,  where  testator  made  separate 
disposition  of  personal  and  real  estate  and  charged  separate  funds. 
Cited,  with  review  of  authorities  on  subject  of  legacies,  in  8  Am. 
St  Bep.  723. 

Distinguished  in  Sowles  v.  First  Nat  Bk.,  54  Fed.  566,  holding 
that  legatee,  as  such,  had  no  lien  upon  property  in  hands  of  ex- 
ecutor; Lee  v.  Lee.  88  Va.  809,  14  S.  B.  535,  holding  that  it  was 
intention  of  testator  to  have  legacy  paid  out  of  personalty  only. 

Wills. —  Generally  the  personal  estate  is  the  first  fund  for  pay- 
ment of  debts  and  legacies,  p.  10. 

Cited  with  approval  in  Taylor  y.  Harwell,  65  Ala.  10,  holding  that 
legacy  payable  out  of  rents  and  profits  will  not  charge  the  land. 

Wills. —  Where  it  appears  that  testator  intended  to  charge  both 
real  and  personal  estate  with  legacies,  an  averment  that  there  Is 
not  sufficient  personal  property  to  pay  I^;acy,  is  unnecessary,  p.  10. 

Cited  and  approved  in  Allegheny  Nat.  Bk.  y.  Hays,  12  Fed.  665, 
where  real  estate  was  chargeable  with  legacies. 

Wills. —  Where  land  was  devised,  charged  with  a  legacy,  and 
ownership  determined  by  decree  of  Federal  court,  the  legatee  may 
proceed  against  the  land  in  rem,  without  waiting  for  partition  in 
pursuance  of  decree,  p.  12. 

Cited  and  doctrine  approved  and  followed  In  Green  y.  Byrnes,  46 
Ark.  467,  holding  that  no  administration  was  necessary  to  collect 
a  legacy  charged  upon  land. 

Xquity. —  Although  court  cannot  order  land  sold,  sitoated  in 
another  sovereignty,  for  payment  of  its  decree,  it  may  act  efficiently 
to  cause  defendant  to  pay  any  such  decree,  p.  13. 

Bule  approved  and  applied  in  the  following  citing  cases:  French 
y.  Hay,  22  WaU.  253,  22  L.  858,  restraining  one  from  enforcing  de- 
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cree  obtained  in  State  conrt,  bnt  afterwards  annulled  by  Federal 
coart;  Bnllock  v.  Bullock,  51  N.  J.  Bq.  446,  27  Atl.  436,  refusing  to 
compel  defendant  to  mortgage  real  estate  as  directed  by  a  decree  for 
alimony  obtained  in  a  sister  State;  Texas  &  Pacific  Ry.  Go.  v.  Gay, 
86  Tex.  592,  26  S.  W.  606,  25  L.  R.  A.  59,  reviewing  authorities  and 
holding  that  Federal  court  in  Louisiana  had  not  jurisdiction  of  prop* 
erty  in  Texas,  such  as  conferred  power  to  appoint  receiver,  etc. 
Cited  with  approval  in  dissenting  opinion  in  State  y.  Jacksonville^ 
etc.,  R.  R.  Co.,  15  Fla.  294,  majority  holding  that  Federal  court  in 
Florida  cannot  take  possession  of  property  beyond  the  limits  of 
its  circuit 

16  How.  14-29,  14  L.  824.  TURNER  v.  YATES. 

Trial. —  When  contract  is  to  be  gathered  from  commercial  cor- 
respondence, which  refers  to  material  extraneous  facts,  the  evidence 
should  be  referred  to  the  Jury;  but  if  it  is  to  be  determined  by  cor- 
respondence alone,  the  court  should  inform  the  Jury  of  the  effect  of 
the  evidence  on  this  point,  p.  23. 

Cited  and  rule  approved  and  applied  in  Hamilton  v.  Liverpool, 
etc.,  Ins.  Co.,  136  U.  S.  255,  34  L.  424,  10  S.  Ct.  960,  holding  question 
of  appraisal  and  award  under  insurance  policy  was  rightly  decided 
by  court  from  the  correspondence;  Scanlan  v.  Hodges,  52  Fed.  360, 
10  U.  S.  App.  352,  holding  that  letters  expressed  the  contract  of  the 
parties;  Cheney  v.  Eastern  Trans.  Line,  59  Md.  566,  holding  that 
letters  made  an  effectual  contract  of  sale  of  hull  of  steamer;  Dudgeon 
V.  Haggart,  17  Mich.  280,  holding  that  it  was  the  duty  of  the  court 
to  Interpret  and  construe  certain  instruments  as  parts  of  a  single 
transaction.  Approved,  without  application  of  rule,  in  Drakely  v. 
Gregg,  8  WalL  268,  19  L.  414,  where  correspondence  tended  to  prove 
ratification  of  contract 

Bvidence. —  Where  original  invoice  was  in  consignee's  hands  In 
London,  and  no  effort  was  made  to  produce  it,  parol  evidence  of 
its  contents  was  properly  excluded,  p.  26. 

Cited  and  rule  applied  in  Wood  v.  CuUen,  13  Minn.  396,  rejecting 
evidence  of  contents  of  an  agreement  where  its  possession  was 
traced  to  one  residing  out  of  the  State;  Kirchner  v.  Laughlin,  6  N. 
Mex.  308,  28  Pac.  507,  excluding  evidence  of  letter  on  mere  show- 
ing that  it  was  in  hands  of  a  non-resident;  Kearney  v.  Mayor,  92 
N.  Y.  621,  and  Wiseman  v.  N.  P.  R.  R.  Co.,  20  Or.  431,  23  Am.  St. 
Rep.  139,  26  Pac.  275,  applying  rule  and  excluding  secondary  evi- 
dence where  original  documents  might  have  been  produced. 

Ihridence. —  It  is  the  universal  usage  to  send  an  invoice  with  a 
consignment  to  the  consignee,  and  it  is  to  be  presumed  that  con- 
signor has  done  what  his  duty  required,  p.  26. 

Doctrine  approved  and  applied  in  Twenty-eight  Cases  Wine,  2 
Ben.  65,  F.  C.  14,281,  holding  that  reappraisement  is  prima  facie 
evidence  of  previous  entry  by  customs  officer. 
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Bvidenee. —  Declarations  of  an  attorney  made  to  the  attorney  of 
the  other  parties  In  their  presence,  are  admissible,  and  the  parties 
are  bound  by  their  acts  and  admissions,  p.  28. 

Cited  and  followed  in  Bonner  v.  Marx,  51  Miss.  144,  admitting 
declarations  of  a  party  to  the  action. 

Exceptions  must  be  taken  and  reserved  at  the  trial,  but  may  be 
drawn  out  In  form  afterwards  and  signed  according  to  practice  of 
court  where  trial  Is  held,  p.  29. 

Cited  and  rule  applied  in  United  States  y.  Breltling,  20  How.  254, 

15  L.  902,  holding  that  lower  court  had  power  to  suspend  its  rules 
and  sign  bill  after  adjournment;  Dredge  y.  Forsyth,  2  Black,  568, 

17  L.  255,  where  bill  was  filed  after  verdict  on  a  subsequent  day 
in  same  term;  Mays  v.  Frltton,  20  Wall.  418,  11  Bank.  Reg.  232,  22 
L.  390,  holding  that  objection  to  jurisdiction,  not  taken  in  court 
below,  was  unavailable  on  appeal;  Stanton  v.  Embrey,  93  U.  S.  555, 
23  L.  985,  where  exceptions  were  regularly  taken,  bill  signed  and 
filed;  Hanna  v.  Maas,  122  TJ.  S.  26,  30  L.  1118,  7  S.  Ct.  1056,  holding 
bill  of  exceptions  entirely  insufficient  in  form  and  matter;  Merchants' 
Bxch.  Bk.  V.  McGraw,  76  Fed.  936,  48  U.  S.  App.  66,  collecting  au- 
thorities and  holding  exceptions  properly  taken  after  trial  to  in- 
structions given  jury  in  absence  of  counsel;  Marine  City  Stave  Co. 
V.  Herreshoff  Mfg.  Co.,  32  Fed.  824,  holding  that  bill  was  not  pre- 
sented in  due  time;  Johnson  v.  Garber,  73  Fed.  526,  43  U.  S.  App. 
107,  and  Western  Union  Tel.  Co.  v.  Baker,  85  Fed.  691,  56  U.  S. 
App.  603,  court  refusing  to  review  exceptions  taken  after  verdict; 
Newman  v.  Virginia,  etc.,  Co.,  80  Fed.  232,  42  U.  8.  App.  466,  court 
considering  only  such  points  as  were  ruled  upon  and  excepted  to 
in  court  below;  McKlnney  v.  Springer,  6  Ind.  454,  where  no  except 
tlons  were  taken  to  Instructions  asked  for,  but  not  taken;  Simonton 
V.  Huntington,  etc.,  Co.,  12  Ind.  380,  where  bill  was  not  filed  in  time 
fixed  by  the  judge;  Ficksburg,  etc.,  Co.  v.  Ragsdale,  51  Miss.  452, 
concurring  opinion,  p.  461,  holding  that  signing  of  bill  in  vacation 
did  not  violate  statute  or  practice  of  the  court.  Cited  generally  in 
Harvey  v.  Graham,  46  N.  H.  176,  holding  that  question  of  reopening 
case  for  further  Instruction  after  jury  had  retired,  was  addressed 
to  discretion  of  the  court.  . 

EzceptionSy  bill  of.—  Rule  of  Walton  v.  United  States,  9  Wheat. 
657,  6  L.  184,  affirmed,  that  bill  of  exceptions  should  be  signed  nunc 
pro  tunc,  and  should  purport  on  its  face  to  be  the  same  as  if  It  had 
been  reduced  to  form  and  signed  during  the  trial,  p.  29. 

Cited  and  followed  in  Suydam  v.  Williamson,  20  How.  439,  15  L. 
982,  holding  that  bill  of  exceptions  should  be  filed  as  of  the  term 
when  trial  took  place. 

16  How.  30-38,  14  L.  832,  YERGER  v.  JONES. 

Guardian  and  ward. —  Guardian  has  no  power  to  convert  per* 
sonal  property  of  his  ward  into  realty,  and  ward  may  repudiate  con* 
tract  for  purchase  of  land  made  for  his  use,  p.  37. 
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Ouardian  and  ward. —  At  common  law,  and  where  not  modified 
by  statute,  guardian  has  right  to  sell  personal  property  of  ward,  and 
purchaser  who  deals  fairly  is  not  bound  to  inquire  into  state  of 
trust,  nor  is  he  responsible  for  faithful  application  of  the  money,  un- 
less he  knew  that  guardian  intended  to  misapply  the  money  or  was 
by  the  transaction  applying  It  to  his  own  private  purpose,  pp.  37,  38. 

Olted  and  applied  in  Garter  t.  Natk>nal  Banic,  71  Me.  452,  36  Am. 
Rep.  341,  holding  pledge  of  stock  belonging  to  estate  made  by 
executor,  apparently  for  benefit  of  estate,  is  valid.  See  also  valuable 
note  in  11  Am.  Dec.  387.  Cited  generally  in  Moore  v.  Hazelton,  9 
Allen,  103,  compelling  accounting  between  guardian  and  ward  where 
former  is  Indebted  to  latter,  and  is  not  discharged,  although  ward 
is  of  age. 

Ouardian  and  ward. — Where  person  acting  as  guardian,  without 
legal  authority.  Is  Indebted  to  ward  and  contracts  to  purchase  land 
from  third  party  for  ward's  use,  ward  cannot  recover  value  of  per- 
sonalty  of  guardian,  given  to  vendor  in  part  payment,  p.  38. 

16  How.  88-47.  14  L.  835,  CONRAD  ▼.  GRIFFEY. 

A  witness  cannot  be  impeached  by  showing  that  he  had  made  con- 
tradictory statements  from  those  sworn  to,  unless  on  his  examina- 
tion he  was  asked  whether  he  had  not  made  such  statements  to  the 
persons  by  whom  the  proof  was  expected  to  be  given,  p.  46. 

This  holding  is  approved  and  applied  in  following  citing  cases: 
Mattox  V.  United  States,  156  U.  S.  246,  39  L.  412,  15  S.  Ct  341,  ex- 
clnding  at  second  trial  statements  made  by  witness  since  deceased 
contradicting  his  testimony  at  first  trial;  The  Steamer  T.  W.  Ever- 
man,  2  Hughes,  24,  F.  C.  7,591,  refusing  to  allow  witness'  deposi- 
tion to  be  impeached  by  evidence  of  contradictory  statement  made 
by  him;  Doe  v.  Wilkinson,  35  Ala.  471,  applying  rule  where  evidence 
sought  to  be  Impeached  Is  no  form  of  deposition;  Bradford  v.  Bar« 
clay,  39  Ala.  37,  refusing  to  allow  witness  orally  examined  to  be 
impeached  by  reading  his  former  deposition;  Railway  Co.  v.  Sweet, 
67  Ark.  297,  21  S.  W.  588,  holding,  where  one  party  agrees  that 
other's  witness  would  testify  as  stated,  first  party  cannot  offer  evi- 
dence of  contradictory  statement  by  such  witness;  Aneals  v.  People, 
134  IlL  414,  25  N.  E.  1026,  sustaining  exclusion  of  contradictory 
statement  by  witness  where  he  had  not  been  questioned  concerning 
same;  Samuels  v.  Grifi^th,  13  Iowa,  109,  holding  where  two  deposi- 
tions of  same  witness  are  taken,  second  cannot  be  impeached  by  first, 
nnless  foundation  Is  laid  in  second;  State  v.  Yickers,  47  La.  Ann. 
1576,  18  So.  640,  refusing  to  allow  prosecution  to  impeach  its  own 
witness  by  proof  of  Inconsistent  evidence  at  former  hearing;  Ryer- 
Bon  y.  Abington,  102  Mass.  531,  holding,  where  witness  has  denied 
making  contradictory  statement,  evidence  of  latter  is  inadmissible 
since  statute  requires  circumstances  of  supposed  statement  to  be 
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mentioned;  State  v.  Devlin,  7  Mo.  App.  36,  refusing  to  admit  affi- 
davit of  witness  to  contradict  his  testimony  where  only  foundation 
laid  was  identity  of  signature;  State  v.  Wright,  75  N.  C.  440,  refusing 
to  allow  witness  to  be  impeached  where  foundation  was  not  laid 
in  her  examination;  Runyau  v.  Price,  15  Ohio  St.  12,  86  Am.  Dec 
467,  holding  In  will  contest,  testimony  of  deceased  witness  at  the 
probate  cannot  be  Impeached  by  proof  of  Inconsistent  statement; 
Unis  y.  Charlton,  12  Gratt  495,  refusing  to  permit  Impeachment  of 
deposition  by  proof  of  contradicting  statements;  Thompson  v.  Wash- 
ington Ter.,  1  Wash.  Ter.  554,  excluding  evidence  of  contradictory 
statements  by  witness  where  no  foundation  is  laid.  See  also  very 
valuable  discussion  and  collection  of  cases  in  73  Am.  Dec.  763,  767, 
note.  Approved  in  The  Charles  Morgan,  115  U.  S.  77,  29  L.  319,  5  S. 
Ct.  1176,  allowing  witnesses'  testimony  to  be  impeached  by  deposi- 
tions in  prior  action,  to  which  their  attention  was  called  on  cross- 
examination;  Griffith  V.  State,  37  Ark.  329,  330,  permitting  magis- 
trate, before  whom  testimony  was  talten,  to  amend  his  return  ta 
show  that  proper  foundation  was  laid;  State  v.  Jones,  29  S.  C.  228, 
7  S.  E.  310,  holding  in  murder  trial  witness  may  be  contradicted  by 
his  evidence  at  inquest,  provided  foundation  be  laid. 

Distinguished  in  dissenting  opinion  in  Mattox  v.  United  States,. 
156  U.  S.  253,  39  L.  414,  15  S.  Ct  343,  majority  holding  testimony 
of  witness  at  first  trial  cannot  be  impeached  by  contradictory  state- 
ments, although  witness  has  since  died. 

Evidence. —  Declarations  of  witness,  whether  oral  or  written,  made 
subsequent  to  taking  of  his  testimony  under  commission,  contra- 
dicting such  testimony,  is  Inadmissible;  the  only  way  to  take  ad- 
vantage of  such  declarations  is  to  sue  out  second  commission,  pp^ 
46,  47. 

Evidence. —  A  written  statement  or  deposition  is  as  susceptible 
of  explanation  as  verbal  statements,  p.  47. 

Approved  and  applied  in  New  York,  etc.,  R.  R.  v.  Kellam,  83  Va. 
860,  3  S.  B.  707,  permitting  Impeachment  of  witness  by  production 
of  his  written  deposition  after  proper  foundation  laid. 

16  How.  48-65,  14  L.  839,  BURGESS  v.  GRAY. 

Courts. —  Without  act  of  Congress,  State  court  has  no  jurisdiction 
to  try  equitable  and  inchoate  tities  to  land  in  Missouri  under  the 
treaty  with  France,  p.  62. 

Approved  and  rule  applied  in  Tobln  v.  Walklnshaw,  1  McAll.  164^ 
F.  C.  14,069,  holding  court  cannot  entertain  ejectment  where  plain- 
tiff claims  under  Inchoate  Mexican  grant;  Grant  v.  Jaramillo,  6  N. 
Mex.  318,  28  Pac.  510,  granting  ejectment  against  defendant  claim- 
ing land  under  inchoate  Spanish  title. 

Distinguished  in  Stewart  v.  Trennler,  49  Ala.  504,  entertalnlnir 
ejectment  where  plaintiff's  titie  has  been  completed  by  confirmation* 
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Tubllo  lands. —  Act  of  Marcb  2,  1807»  did  not,  proprio  vlgore,  vest 
legal  title  In  claimants  under  French  grants;  a  favorable  decision  of 
the  commissioner  and  a  patent  were  still  necessary  to  convey  title, 
p.  63. 

Cited  with  approval  and  applied  in  Le  Bean  v.  Armitage,  47  M6. 
139,  holding  incomplete  title,  merely  confirmed  by  above  act,  is  not 
matter  of  evidence  in  defense  to  ejectment;  Smith  v.  Madison,  67 
Mo.  704,  holding  statute  of  limitations  does  not  run  in  favor  of 
holder  of  incomplete  Spanish  title  until  date  of  patent  issued  to 
him.  Approved  in  Le  Beau  v.  Gaven,  37  Mo.  558,  holding,  how- 
ever, incomplete  title  is  sufficient  to  exempt  land  from  subsequent 
grant  Cited  generally  in  Bryan  v.  Kennett,  113  U.  S.  191,  28  L.  912, 
6  S.  Ct  412,  holding  that  interest  in  incomplete  Spanish  grant  could 
be  mortgaged  or  reached  by  judicial  process;  Tyler  v.  Wells,  2  Mo. 
App.  537.  Approved  in  dissenting  opinion,  Keller  v.  Brickey,  78  lU. 
136,  majority  holding  act  of  Congress  of  September  28,  1850,  vested 
title  to  swamp  land  ipso  facto  in  State. 

Fublio  lands. —  Decision  of  recorder  of  land  titles  is  final  against 
claimant  unless  reversed  by  Congress;  Missouri  State  court  has  no 
power  to  revise  his  decision  for  error,  p.  64. 

Cited  with  approval  and  applied  in  Den  v.  Hoboken  Land,  etc., 
Co.,  18  How.  284,  15  L.  378,  holding  distress  warrant  issued  by 
treasury  solicitor  is  conclusive  evidence  of  facts  recited  therein; 
Horn  V.  Wayne  Circuit  Judge,  39  Mich.  20,  refusing  to  review  ac- 
tion of  county  clerk  approving  bonds  for  release  of  seizsed  vessel; 
Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  B.  556,  refusing  to  review 
act  of  governor  removing  from  office  State  railroad  commissioner. 

Public  landflL — Act  of  April  12,  1814,  confirmed  claims  rejected 
by  recorder  on  sole  ground  that  land  was  not  inhabited  by  claim- 
ant on  December  20,  1803;  where  report  of  recorder  does  not  show 
that  rejection  was  on  this  specific  ground,  act  does  not  confirm 
claim,  p.  64. 

Public  lands. —  Mere  i;>ossession  of  public  lands,  without  title,  does 
not  enable  party  to  sue  one  who  enters  upon  same,  more  especially 
when  party  entering  derives  his  title  from  proper  officers  of  gov- 
ernment, p.  65. 

Approved  and  applied  in  Oaksmith  v.  Johnston,  92  U.  S.  347,  23  L. 
683,  denying  recovery  In  ejectment  to  plaintiff  who  relies  upon  forty 
years'  possession  of  public  lands. 

16  How.  65-81,  14  L.  847,  PENNINGTON  v.  GIBSON. 

Xquity. —  Whenever  the  parties  to  a  suit  are  within  the  jurisdic- 
tion of  a  court  of  equity,  the  final  decree  of  that  court  is  as  binding 
tLS  would  be  the  judgment  of  a  court  of  law  upon  parties  and  inter- 
ests within  its  cognizance,  p.  76. 
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Cited  and  principle  applied  in  Nations  ▼.  Johnson,  24  How.  203, 
16  L.  631,  holding  record  of  decree  conclusive  proof  of  title  to,  and 
value  of,  slaves;  Glenn  v.  Williams,  60  Md.  113,  giving  full  faith 
and  credit  to  a  decree  obtained  in  courts  of  Virginia;  Donnell  v.% 
Wright  147  Mo.  646,  49  S.  W.  875,  holding  decree  adjudging  tax 
deed  valid,  was-  a  binding  adjudication  both  as  to  the  defects  urged 
against  it  and  those  that  might  have  been  urged. 

Equity. —  Some  decisions  of  courts  of  equity  can  be  enforced  only 
by  their  own  authority  and  proceedings,  but  whenever  an  action 
of  debt  can  be  maintained  upon  a  Judgment  at  law  for  a  sum  of 
money,  the  like  action  can  be  maintained  upon  a  decree  in  equity 
for  an  ascertained  amount,  p.  77. 

Cited  and  rule  applied  in  Mellin  v.  Horllck,  31  Fed.  867,  allowing 
action  to  recover  on  a  decree  of  an  Bngllsh  court;  Knapp  v.  Knapp, 
59  Fed.  642,  allowing  action  of  debt  upon  decree  for  alimony  in 
State  court;  Davidson  v.  Nebaker,  21  Ind.  335,  83  Am.  Dec.  350,  hold- 
ing that  action  will  lie  to  recover  on  a  domestic  Judgment;  Hockaday 
V.  Lawther,  17  Mo.  App.  644,  holding  that  no  action  at  law  lies  on  a 
decree  establishing  a  lien  on  real  property;  Brisbane  v.  Dobson,  50 
Mo.  App.  175,  and  Kunze  v.  Kunze,  94  Wis.  58,  59  Am.  St.  Rep.  858, 
68  N.  W.  392,  allovring  action  at  law  on  decree  for  alimony  obtained 
in  another  State;  Stuart  A  Co.  v.  Hurt,  88  Ya.  345,  13  S.  B.  439,  an 
action  on  a  decree  directing  an  account  charging  defendants  with 
rent,  etc.    Cited  in  brief  note  in  11  Am.  Dec.  724. 

Distinguished  in  Corbin  v.  Graves,  27  Fed.  645,  where  decree  did 
not  define  the  amount  of  the  liability  of  defendant,  and,  there- 
fore, action  on  decree  not  allowed;  Boyle  v.  Schindel,  52  Md.  4,  5, 
holding  action  will  not  lie  to  recover  a  sum  of  money  decreed  to  be 
paid  by  a  court  of  equity  in  same  Jurisdiction;  Allen  v.  Allen,  100 
Mass.  374,  holding  that  within  Commonwealth,  a  decree  for  alimony 
could  only  be  enforced  by  Supreme  Court;  Mutual  Fire  Ins.  Co.  v. 
Newton,  50  N.  J.  L.  574,  14  Atl.  758,  holding  suit  barred  by  decree, 
for  same  subject-matter  obtained  in  same  Jurisdiction. 

Judgment. —  Verdict  and  Judgment  of  a  court  of  record,  or  a 
decree  in  chancery,  put  an  end  to  all  further  controvery  concerning 
points  decided  between  parties  to  such  suit,  p.  77. 

Cited  to  this  point  and  followed  in  The  Johnson  Co.  v.  Wharton, 
152  U.  S.  258,  38  L.  433,  14  S.  Ct  610,  holding  action  barred  by  prior 
suit  for  recovery  of  royalties;  Dowell  v.  Applegate,  152  U.  S.  344, 
38  K  469,  14  S.  Ct  618,  holding  that  title  acquired  under  decree  of 
Federal  court  could  not  be  again  questioned  by  same  parties;  Last 
Chance  Mining  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  862,  35 
S.  Ct  735,  holding  that  a  prior  Judgment  was  conclusive  on  question 
of  priority  of  location  of  claims;  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  397,  42  L.  211,  17  S.  Ct.  914,  holding  that  prior  decisions 
on  question  of  exemption  of  bank  from  taxation  were  res  adjudlcata. 
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Cited  generally  in  Lynde  v.  Columbus,  etc.,  Ry.  Co.,  57  Fed.  995, 
holding  that  plea  of  prior  Judgment  is  not  bad  for  failing  to  aver 
that  court  had  acquired  Jurisdiction  over  the  parties.  Cited,  without 
particular  application,  in  Hilton  v.  Guyot,  159  U.  S.  183,  40  L.  115, 
16  S.  Ct  151,  holding  Judgment  obtained  in  foreign  country  only 
prima  facie  evidence  of  the  truth  of  matter  adjudged. 

Courts. —  In  courts  of  limited  Jurisdiction,  it  is  necessary  to  aver 
Jurisdictional  facts,  but  with  regard  to  courts  of  general  Jurisdic- 
tion, the  presumption  is  in  favor  of  their  right  to  hold  pleas,  p.  81. 

Cited  with  approval  and  followed  in  Huxley  v.  Harrold,  62  Mo. 
523,  holding  that  law  would  intend  that  writ  was  issued  and  levied, 
and  that  consequently  Jurisdiction  existed;  Rogers  v.  Odell,  39  N.  H. 
461,  holding  that,  in  pleading  Judgment  of  superior  coui-t  in  Massa- 
chusetts, it  is  unnecessary  to  aver  Jurisdiction;  Smith  v.  Montoya, 
3  N.  Mex.  20  (42),  1  Pac.  178,  overruling  objection  to  admission  of 
record  of  a  Judgment  of  general  Jurisdiction. 

Judicial  notice. —  Federal  courts  will  take  notice  of  the  laws  and 
Judicial  decisions  of  the  several  States  of  the  Union,  and  it  is  un- 
necessary to  allege  them,  p.  81. 

Rule  affirmed  and  applied  in  the  following  citing  cases:  Cheever 
v.  Wilson,  9  Wall.  121,  19  L.  607,  court  looking  Into  laws  of  Indiana 
and  proceedings  of  a  divorce  suit  in  that  State;  Lamar  v.  Mlcou, 
114  U.  S.  223,  29  L.  95,  5  S.  Ct.  859,  holding  that  State  laws  need 
not  be  pleaded  nor  proved;  United  States  v.  Wright,  28  Fed.  Cas. 
792,  holding  that  it  was  unnecessary  to  aver  that  offense  was  not 
punishable  by  act  of  Congress,  and  was  punishable  by  State  laws. 
Cited,  without  particular  application,  in  Johnston  v.  Western  Unl6n 
Tel.  Co.,  33  Fed.  364,  holding  that  in  certain  cases.  State  statutes 
and  decisions  form  rules  governing  civil  actions  in  Federal  courts. 

Limited  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  537,  6  S.  Ct. 
245,  holding  on  writ  of  error  from  State  court,  that  the  Federal 
court  does  not  take  Judicial  notice  of  laws  of  another  State,  unless 
made  part  of  the  record. 

16  How.  82-86.  14  L.  864,  FOURNIQUBT  v.  PERKINS 

Equity. —  At  a  final  hearing,  all  previous  Interlocutory  orders  in 
relation  to  the  merits  are  open  for  revision,  and  under  control  of  the 
court,  p.  86. 

This  holding  has  been  extensively  indorsed  and  followed:  New 
Orleans  v.  Paine,  147  U.  S.  266,  37  L.  164,  13  S.  Ct  306,  holding  that 
proceedings  of  secretary  of  interior  are  open  to  review  or  reversal 
by  himself,  until  matter  is  closed  by  final  action;  Latta  ▼.  Kilboum, 
150  U.  S.  540,  37  L.  1175,  14  S.  Ct  207,  holding  that  order  referring 
account  to  master  was  of  an  interlocutory  character  and  open  to 
revision;  Rogers  v.  Marshall,  4  McCrary,  309,  15  Fed.  194,  195,  re- 
versing an  Interlocutory  decree  setting  aside  conveyance,  before  the 
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final  hearing;  Clark  v.  Blair,  4  McCrary,  313,  14  Fed.  814,  court  open- 
ing for  reconsideration  a  question  passed  upon  at  first  hearing; 
American  Diamond  Drill  Co.  v.  SulUyan  Machine  Co.,  22  Blatchf. 
2d9,  21  Fed.  75,  where  interlocutory  decree  was  reversed  upon  final 
hearing  upon  changed  view  of  the  law;  Wooster  v.  Handy,  22 
Blatchf.  310,  21  Fed.  53,  holding  that  court  had  power  to  vacate  its 
own  interlocutory  decree;  Steam  Stone  Cutter  v.  Sheldon,  22  Blatchf. 
488,  21  Fed.  878,  dismissing  bill,  although  there  had  been  an  inter- 
locutory decree  for  the  orator;  Beed  v.  Lawrence,  29  Fed.  922,  recom- 
mending to  parties  that  they  go  back  and  revise  prior  proceedings; 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  40  Fed.  477,  holding  that 
court  may  correct  errors  of  master  affecting  the  merits  before  final 
decree;  Linder  v.  Lewis,  4  Fed.  319,  F.  C.  8,363,  holding  that  final 
hearing  is  proper  stage  for  correcting  of  former  decision  in  the  case; 
PuUiam  v.  PuUiam,  10  Fed.  55,  F.  C.  11,463a,  holding  that  petition 
for  rehearing  is  unnecessary  to  review  interlocutory  decree;  Har- 
mon V.  Struthers,  48  Fed.  261,  holding  that  a  decree  was  interlocu- 
tory, and  did  not  preclude  inquiry  Into  the  validity  of  a  patent  In 
a  second  suit;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41 
Fed.  796,  holding  that  District  Court  could  reverse  its  decisions  at 
reference,  and  before  bill  was  dismissed;  Columbus  Watch  Co.  v. 
Bobbins,  52  Fed.  339,  6  U.  S.  App.  275,  Holding  that  on  appeal  from 
an  interlocutory  decree,  the  appellate  court  could  not  dispose  of  the 
whole  case;  Pittsburgh,  etc..  By.  v.  Baltimore,  etc.,  B.  B.,  61  Fed. 
708,  22  U.  S.  App.  359,  holding  matters  settled  by  interlocutory 
decree  reviewable  on  appeal  from  final  decree;  Blythe  v.  Hincldey, 
84  Fed.  234,  239,  holding  that  certain  undetermined  questions  fixed 
a  'decree  as  interlocutory,  and  therefore  revisable;  Pleasants  v. 
Southern  B.  B.  Co.,  93  Fed.  97,  holding  order  not  final  fixing  fees 
of  master  in  chancery  in  advance;  Thompson  v.  White,  76  Cal.  383, 
18  Pac.  400,  holding  that  interlocutory  decree  could  be  modified  on 
final  hearing,  according  to  old  equity  practice;  Gibson  v.  Bees,  50 
111.  410,  and  Quayle  v.  Guild,  91  111.  390,  reconsidering  prior  decretal 
orders;  Love  v.  McComas,  14  La.  Ann.  201,  affirming  a  final  Judg- 
ment reversing  an  interlocutory  decree;  Forbes  v.  Tucker  man,  115 
Mass.  120,  holding  an  order  referring  account  to  master  to  be  inter- 
locutory, and  that  final  decree  may  be  the  other  way;  Brown  v.  Min- 
nesota, etc,  Co.,  44  Minn.  325,  46  N.  W.  561,  holding  order  of  an  ad- 
ministrative character  and  open  to  revision,  not  final,  and  not  ap- 
pealable; Bent  V.  Miranda,  8  N.  Mex.  85,  86,  42  Pac.  93,  holding  first 
decree  in  partition,  ascertaining  the  moieties,  only  interlocutory,  and 
subject  to  be  vacated  at  later  term;  Fussell  v.  Hennessy,  14  B.  I. 
555,  holding  that  defendant  did  not  waive  defense  of  statute  of  lim- 
itations by  not  arguing  it  before  interlocutory  decree. 

Approved,  but  without  application,  in  Chase  v.  Driver,  92  Fed. 
783,  holding  decree  ordering  sale  to  be  final,  and,  therefore,  not  re- 
viewable on  an  appeal  from  a  subsequent  order;  St.  Louis,  etc..  By. 
V.  Jackson,  95  Fed.  571,  to  point  that  final  decree  is  not  reviewable 
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on  appeal  from  subsequent  orders  or  decrees.  Approved  In  dissent- 
ing opinions,  Ghappell  v.  Funk,  57  Md.  481,  majority  holding  that 
order  overruling  demurrer  was  in  nature  of  final  decree,  and  ap- 
pealable; Quidnick  Co.  v.  Ghafee,  13  R.  I.  401,  majority  holding 
that  a  decree  ordering  sale  of  property  by  trustee  was  final. 

Distinguished  In  Johnston  v.  Hanner,  2  LfCa,  10,  holding  that  in 
Tennessee  an  interlocutory  decree  cannot  be  corrected  on  final 
bearing. 

16  How.  86-98,  14  L.  856,  McGABB  v.  WORTHINGTON 

Public  lands. —  Act  of  March  3,  1807,  required  notice  of  all  claims 
to  lands  in  Missouri  to  be  filed  prior  to  July  1,  1806,  and  the  act  of 
May  26,  1824,  authorizing  proceedings  to  try  validity  of  claims,  did 
not  affect  legal  titles  acquired  by  purchase  from  the  government, 
p.  96. 

Publie  lands. — Where  one  filed  his  claim  before  patent  issued 
to  another,  but  his  suit  pended  in  courts  for  ten  years,  a  decree  in 
his  favor  according  to  act  of  May  24,  1828,  could  in  nowise  affect 
title  of  adverse  claimant,  p.  97. 

Approved  in  Stelnbach  v.  Moore,  30  Gal.  508,  holding  that  survey 
or  a  Juridical  possession  was  necessary  in  order  to  complete  a  Mex- 
ican land  grant  Gited  as  authority  without  applying  rule,  Trenler 
V.  Stewart,  101  U.  S.  808,  25  L.  1024,  affirming  S.  G.,  49  Ala.  504,  505, 
holding  that  validity  of  titles  in  dispute  did  not  depend  upon  action 
of  Gongress.  Gited,  without  particular  application,  in  Yicksburg, 
otc.  Go.  V.  Elmore,  46  La.  Ann.  1243,  15  So.  704. 

16  How.  98-104,  14  L.  861,  SIZBR  v.  MANT. 

Appeal  and  error. —  None  of  the  questions  which  were  before 
the  court  on  a  first  writ  of  error  can  be  reheard  or  re-examined 
upon  a  second,  p.  103. 

Gited  and  rule  applied  in  Roberts  y.  Gooper,  20  How.  481,  15  L. 
974,  reviewing  only  such  questions  as  were  peculiar  to  second  trial 
and  appeal;  Tyler  v.  Maguire,  17  Wall.  284,  21  L.  583,  holding  that 
question  of  Jurisdiction  could  not  be  raised  on  second  writ  of  error; 
Supervisors  v.  Kennicott,  94  U.  S.  499,  24  L.  260,  where  validity  of 
bonds  in  favor  of  bona  fide  holder  had  been  passed  upon  on  former 
appeal;  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  where  ques- 
tion whether  or  not  one  was  a  fellow  servant  was  not  before  the 
<!ourt  on  first  appeal;  Republican  Min.  Go.  v.  Tyler  Mln.  Go.,  79  Fed. 
735,  48  U.  S.  App.  218,  refusing,  on  second  appeal,  to  consider 
oxtralateral  right  to  follow  mineral  veins  determined  upon  first  ap- 
peal; Mutual,  etc.,  Assn.  v.  Beatty,  93  Fed.  754,  refusing  to  review 
questions  determined  upon  first  appeal;  Dodge  v.  Qaylord,  53  Ind. 
360,  and  Braden  y.  Graves,  85  Ind.  96,  reviewing  authorities,  and 
holding  that  first  decision  remained  the  law  of  the  case  where  the 
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facts  were  identical.    Cited  generally  In  note,  21  Am.  Dec.  119,  and 
more  particularly  in  note,  91  Am.  Dec.  195. 

Appeal  and  error. —  Writ  of  error  will  not  lie  where  the  only 
question  is  the  amount  of  costs  to  be  taxed,  and  the  amount  al- 
lowed is  less  than  $2,000.  The  rule  is  the  same  in  patent  cases  as 
in  others,  p.  103. 

Circuit  Court  may  allow  costs  to  be  taxed  after  receipt  of  man- 
date from  the  Fedei-al  Supreme  Court,  and  to  be  entered  nunc  pro 
tunc  as  a  part  of  original  judgment,  p.  104. 

Cited  as  authority  and  rule  followed  in  Cobum  v.  Schroeder,  19 
Blatchf .  494,  8  Fed.  522,  holding  that  costs  may  be  taxed  after  the 
decree.  Approved  in  Craig  v.  The  Steamer  Hartford,  McAll.  93, 
F.  C.  3,333,  holding  that  a  decree  may  be  final  without  reference 
to  costs. 

16  How.   104-106,   14  L,   863,   PIQUIGNOT  v.   PENNSYLVANIA 
RAILROAD  CO. 

Appeal  and  error. —  Under  judiciary  act  of  1789,  Supreme  Court 
cannot,  on  writ  of  error,  reverse  judgment  of  court  below  for  error 
in  ruling  any  plea  in  abatement  other  than  to  the  court's  jurisdic- 
tion, p.  106. 

Cited  and  rule  approved  and  applied  in  Stephens  v.  Monongahela 
Bank,  111  U.  S.  198,  28  L.  400,  4  S.  Ct.  336,  holding  judgment  on 
plea  of  another  action  pending,  not  subject  to  revision;  Mansfield,, 
etc.,  Co.  V.  Swan,  111  U.  S.  384,  28  L.  464,  4  S.  Ct  512,  reversing 
judgment  where  jurisdiction  did  not  appear  from  record;  Van 
Antwerp  v.  Hulburd,  7  Blatchf.  443,  F.  C.  16,826,  dismissing  bill 
for  want  of  jurisdiction  without  passing  on  suflaciency  of  plea;  Green 
V.  Underwood,  86  Fed.  430,  57  U.  S.  App.  541,  applying  rule,  but 
reversing  judgment  on  other  grounds.  Approved,  without  particu- 
lar application,  in  Cook  v.  Burnley,  11  Wall.  668,  20  L.  30,  holding 
suit  commenced  in  State  court  was  no  bar  to  the  action  in  Federal 
court.  Approved  in  dissenting  opinion,  Dred  Scott  v.  Sandford,  19" 
How.  567,  15  li.  768,  where  majority  also  reviewed  on  appeal  a 
plea  to  the  jurisdiction  in  abatement. 

Courts. —  Where  complaint  described  plaintiff  as  a  citizen  of 
France,  but  there  was  no  averment  of  incorporation  of  defendant, 
or  its  domicile,  or  of  citizenship  of  its  corporators,  the  omission  wa» 
fatal  to  the  jurisdiction,  pp.  105,  100. 

Cited  generally  with  approval  in  Hinckley  v.  Byrne,  Deady,  227, 
F.  C.  6,510,  holding  that  action  between  aliens  cannot  be  maintained 
in  Federal  courts.  Approved,  without  application  of  rule,  in  Grand 
Trunk  R.  R.  Co.  v.  Tennant,  66  Fed.  923,  21  U.  S.  App.  682,  holding^ 
declaration  sufficient  that  defendant  was  a  corporation,  and  describ- 
ing it  as  a  company  of  Canada;  New  Orleans  Mail  Co.  v.  Flanders,. 
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12  Wall.  135,  20  L.  251,  holding  bill  properly  dismissed  where  both 
parties,  as  appeared  on  face  of  pleadings,  were  citizens  of  same 
State. 

16  How.  106-114,  14  L.  865,  ROBERTSON  v.  COULTER, 

Supreme  Court  cannot  take  Jurisdiction  of  an  appeal  from  State 
court,  where  the  only  question  presented  was  as  to  the  powers  of  a 
trustee  appointed  by  virtue  of  a  State  statute,  pp.  113,  114. 

*  Not  cited. 

16  How.  114-135,  14  L.  868,  CHAPMAN  v.  SMITH. 

Judgment  for  sheriff,  in  proceedings  under  Alabama  statute,  to 
inquire  into  charges  of  neglect  in  levying  execution,  is  a  good  de- 
fense to  a  suit  on  his  official  bond  charging  him  with  breach  of 
duty  in  same  case,  p.  133. 

Cited  as  authority  and  followed  in  Walker  v.  Fuller,  29  Ark.  465, 
holding  a  mandamus  executed  by  process  of  attachment  a  bar  to 
subsequent  proceedings  covering  same  matter,  and  between  same 
parties;  Lynch  v.  Swanton,  53  Me.  102,  where  question  whether  or 
not  defendant  was  a  member  of  a  firm  had  been  determined  in 
another  suit;  Peay  v.  Salt  Lake  City,  11  Utah,  341,  40  Pac.  209,  hold- 
ing that,  although  proof  did  not  conform  to  complaint,  defendant 
would  be  precluded  from  afterwards  asserting  his  rights,  if  judg- 
ment was  allowed  to  stand.  Approved,  without  applying  rule,  in 
Rosema  v.  Porter,  112  Mich.  15,  70  N.  W.  317,  holding  Judgment  in 
assumpsit  for  care  of  a  horse  was  not  res  adjudicata  of  a  further 
claim  for  a  different  period. 

Return  of  execution,  nulla  bona,  throws  the  burden  on  sheriff, 
in  a  suit  for  false  return,  to  show  that  goods  were  not  defendant^ 
and,  therefore,  not  liable  to  execution,  p.  134. 

10  How.  135-142.  14  L.  876,   STAFFORD  v.  UNION  BANK  OF 
LOUISIANA. 

.Where  an  appeal  from  decree  of  foreclosure  is  taken  during  one 
term  of  the  Supreme  Court,  appellant  is  not  bound  to  file  the  record 
until  the  next  term,  p.  138. 

Where  appeal  has  not  been  entered  on  docket,  and  appellant  has 
until  following  term  to  enter  it,  motion  to  dismiss  or  to  award  a 
procedendo  cannot  be  entertained,  p.  138. 

Approved  and  applied  in  Wingate  v.  Haywood,  40  N.  H.  447, 
setting  aside  Judgment  in  case  not  entered  in  court  at  time  of  stat- 
ute reserving  Jurisdiction  of  entered  cases. 

Where  appeal  or  writ  of  error  is  to  operate  as  supersedeas,  bond 
must  be  for  the  amount  of  Judgment  or  decree,  and  the  Judge  has 
no  discretion  in  the  matter,  p.  139. 
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Cited  with  approval  and  rule  applied  in  following  cases:  French 
V.  Shoemaker,  12  WalL  99,  20  L.  271«  holding,  where  nothing  to  con- 
trary appears  in  record,  court  will  presume  bond  to  be  sufficient; 
Mason  v.  Germaine,  1  Mont  281,  ordering  execution  of  Judgment 
appealed  from,  where  bond  does  not  secure  payment  of  Judgment 
Cited  generally  in  Butchers'  Assn.  y.  Slaughter-House  Co.,  1  Woods, 
04,  F.  C.  2,234,  holding  appeal  bond  operates  as  supersedeas  without 
further  order  of  court;  Harris  v.  Wheeler,  8  Blatchf.  83,  F.  C.  6,130, 
inferring  from  above  rule  that  Judgment  is  not  rendered  in  admi- 
ralty until  award  of  damages  is  made.  Cited,  but  without  particu- 
lar application,  in  United  States  v.  Dashlel,  3  WalL  701,  18  L.  270, 
holding  writ  of  error  will  not  be  dismissed  because  appellant  issues 
execution  and  obtains  partial  satisfaction.  Approved  in  dissenting 
opinion  in  Telegraph  Co.  v.  Eyser,  19  Wall.  429,  430,  22  L.  44,  45, 
majority  holding  writ  of  error  operates  as  supersedeas  if  served 
and  bond  filed  within  sixty  days  after  rendition  of  Judgment 

Overruled  in  Jerome  v.  McCarter,  21  Wall.  29,  22  L.  616,  holding 
rule  was  changed  and  amount  of  bond  fixed  at  discretion  of  Judge 
below  is  conclusive;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387, 
27  L.  613,  2  S.  Ct  919,  reviewing  cases  and  holding  in  action  on 
appeal  bond  in  foreclosure,  recovery  could  not  be  had  for  use  of 
mortgaged  proi>erty  pending  appeaL 

On  appeal  from  decree  of  foreclosure,  fact  that  receiver  and 
hirer  of  mortgaged  slaves  have  both  given  security  for  safe-keeping 
of  them,  does  not  affect  amount  of  necessary  bond,  p.  140. 

Approved  and  applied  in  Schenck  v.  Peay,  1  Dill.  270,  F.  C.  12,451, 
refusing  on  appeal  to  order  receiver  to  deliver  property  in  dispute 
into  possession  of  appellants;  American  Pavement  Co.  v.  Elizabeth, 
1  Fed.  Cas.  702,  holding  fact  that  bond  of  one  defendant  is  ample 
security  will  not  excuse  further  bonds. 

16  How.  142-144,  14  L,  879,  DAVENPORT  V.  FLETCHEB. 

Appeal  and  error. —  Where  Judgment  is  not  properly  described 
by  giving  individual  names  of  parties  to  the  Judgment,  writ  of  erfor 
will  be  dismissed  on  motion,  p.  144. 

Approved  In  Estis  v.  Trabue,  128  IT.  S.  229,  32  L.  438,  9  a  Ot  59, 
holding  defective  writ  designating  parties  by  firm  names  may  be 
amended  where  record  shows  individual  names;  Walton  v.  Mari- 
etta Chair  Co..  157  U.  S.  346,  39  L.  727,  15  S.  Ct  627,  allowing  writ 
to  be  amended  by  substituting  name  of  succeeding  administrator; 
Kentucky  S.  M.  Co.  v.  Day,  2  Sawy.  470,  F.  C.  7,719,  quashing  ser- 
vice of  subpoena  upon  persons  sued  in  equity,  and  served  under 
fictitious  names.  Rule  extended  in  The  Protector,  11  Wall.  86, 
20  L.  48,  dismissing  appeal  in  admiralty  for  defect  of  title  of 
parties. 
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Appeal  and  error. —  Where  bond  on  writ  of  error  Is  s:lven  to  a 
person  not  a  party  to  judgment,  but  merely  assignee  thereof,  writ 
will  be  dismissed  on  motion,  p.  144. 

Appeal  and  error. —  Where  citation  is  issued  to  person  not  a  party 
to  judgment,  but  merely  transferee  thereof*  writ  of  error  will  be 
dismissed  on  motion,  p.  144. 

Approved  and  applied  in  McClane  v.  Boone,  6. Wall.  246,  18  L.  836, 
dismissing  writ  where  death  of  defendant  had  been  suggested,  and 
his  representatives  substituted. 

Miscellaneous.— Simpson  v.  Greeley,  20  Wall.  158,  22  L.  339, 
Estis  V.  Trabue,  128  U.  S.  230,  32  L.  438,  0  S.  Gt  60,  and  Whitlock 
V.  WiUard,  18  Fla.  158,  erroneously  citing  to  point  that  all  affected 
parties  must  join  in  writ  of  error;  Growder  v.  Morgan,  72  Ala.  540, 
erroneous. 

16  How.  144-160,  14  L.  880,  ADAMS  t.  LAW. 

Appeal  and  error. —  Where  appeal  operates  as  supersedeas,  the 
court  has  no  discretion  as  to  the  mode  of  taking  security  and  time 
of  perfecting  it;  the  twenty-third  section  of  judiciary  act  must  be 
strictly  complied  with,  p.  148. 

Gited  generally  to  this  point  in  Slaughter-House  Gases,  10  Wall. 
291,  19  L.  920,  holding  writ  of  error  to  Supreme  Gourt  of  State  does 
not  operate  as  supersedeas  upon  inferior  State  court. 

Appeal  and  error. —  Where  appeal  is  prayed  on  same  day  the 
decree  is  entered,  but  bond  is  not  given  until  nearly  a  year  later, 
supersedeas  will  not  be  granted,  since  appeal  was  not  perfected  ten 
days  after  entry  of  decree,  as  is  required,  p.  148. 

Approved  and  principle  relied  upon  in  Kitchen  v.  Randolph,  93 
U.  S.  88,  23  L.  811,  vacating  supersedeas  where  bond  was  not  filed 
within  sixty  days,  as  required  by  act  of  1872;  First  National  Bank 
V.  McAndrews,  7  Mont  438,  17  Pac.  556,  vacating  order  fixing 
amount  of  supersedeas  bond  made  after  lapse  of  time  within  which 
to  file  such  bond. 

Gited  generally  in  Anson  v.  Blue  Ridge  R.  R.  Go.,  23  How.  2,  16 
Li.  518,  allowing  appellants  time  to  file  bond  for  costs,  and  prevent 
dismissal  of  appeal;  Telegraph  Go.  v.  Eyser,  19  Wall.  427,  22  L.  44, 
holding,  under  act  of  June  1,  1872,  writ  of  error  operates  as  super- 
sedeas if  bond  is  executed  within  sixty  days;  Gunn  v.  Black,  60  Fed. 
160,  19  U.  S.  App.  489,  holding,  after  lower  court  has  ordered  execu- 
tion of  its  decree,  appellate  court  has  no  jurisdiction  over  appeal 
from  such  order.  Approved  in  dissenting  opinion.  Telegraph  Go. 
V.  Eyser,  19  WalL  430,  22  L.  45,  majority  holding,  under  act  of  June 
1,  1872,  writ  of  error  is  supersedeas,  if  bond  is  executed  in  sixty 
days.  Gited,  arguendo,  in  Ex  parte  Dunn,  6  S.  G.  309,  citing  exam- 
ples where  Federal  courts  have  passed  on  question  whether  writ  of 
error  is  supersedeas. 
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Appeal  and  error. —  Where  decree  is  rendered  in  absence  of  coun- 
sel, and  he  is  unable,  because  of  surprise,  to  perfect  appeal  in  time  to 
supersede  decree,  court  will  not  grant,  under  circumstances,  appel- 
lee's motion  for  procedendo,  p.  148. 

Appeal  and  error. — Where  failure  of  record  to  show  that  appeal 
is  taken  by  *'  defendants  "  is  due  to  clerical  omission,  appeal  will  not 
be  dismissed  for  failure  to  make  real  parties  interested,  parties  to 
same,  p.  149. 

Approved  and  applied  in  Citizens'  Bank  t.  Farwell,  56  Fed.  572, 
12  IT.  S.  App.  400,  refusing  to  reverse  case  for  clerical  misprision  In 
record  of  **  Harmon,"  for  "  Hannon.' 


f> 


16  How.  150-163,  14  L.  883,  STUART  V.  MAXWELL. 

A  revenue  law  of  the  United  States  must  be  construed  with  ref- 
erence to  acts  In  pari  materia,  of  which  it  forms  only  one  part;  the 
entire  existing  system  must  be  looked  at  in  deciding  question  of 
implied  repeal  because  of  repugnancy,  p.  160. 

Approved  and  relied  upon  In  United  States  v.  €lxty-seven  Pkgs. 
Dry  Goods,  17  How.  03,  15  L.  56,  holding  act  of  1799,  providing  for 
forfeiture  of  goods  fraudulently  invoiced,  was  not  repealed  by 
later  acts;  Arthur  v.  Lahey,  96  U.  S.  117,  24  L.  767,  holding  "  thread 
laces  "  are  to  be  assessed  according  to  act  naming  them  specifically, 
although  later  act  places  higher  duty  on  silk  generally. 

Customs  duties. —  The  twentieth  section  of  tariff  act  of  1842,  pro- 
viding general  rule  for  assessing  goods  made  of  two  or  more  ma- 
terials, was  not  repealed  by  tariff  act  of  1846,  establishing  rate  for 
goods  not  otherwise  provided  for,  p.  161. 

Approved  and  relied  upon  in  Smythe  v.  Fiske,  23  WalL  381,  23 
L.  49,  holding,  if  silk  neckties  were  otherwise  unprovided  for,  they 
should  be  charged  as  silk,  under  act  of  1842;  Cohen  v.  Phelps,  2 
Sawy.  532,  534,  F.  G.  2,964,  holding  act  of  1842  determines  under 
which  head  of  articles,  in  act  of  1864,  iron  fish-plates  are  to  be 
classed;  Field  v.  Schell,  5  Blatchf.  3,  4,  F.  G.  4,772,  holding,  under 
act  of  1842,  caustic  soda  was  liable  to  same  duty  as  soda  ash; 
Lloyd  V.  McWllllams,  31  Fed.  263,  264,  265,  holding  alizarine  as- 
sistant, composed  chiefly  of  castor  oil,  is  subject  to  same  duty  as 
said  olL 

The  tariff  act  of  1846,  by  providing  duty  on  manufactures  of 
cotton,  also  provided,  under  twentieth  section  of  act  of  1842,  for 
goods  made  partly  of  cotton;  therefore,  such  goods  do  not  come 
within  "  nonenumerated  "  class,  p.  162. 

Approved  and  ruling  followed  in  Fisk  v.  Arthur,  103  U.  S.  433, 
434,  26  L.  521,  holding  shirtings  made  of  linen  and  cotton  are  sub- 
ject to  duty  placed  on  cotton  goods;  Arthur  v.  Fox,  108  U.  S.  127, 
128,  129,  27  L.  676,  677,  2  S.  Gt  372,  373,  374,  imposing  on  goods  made 
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of  cowhalr  and  cotton  same  duty  as  is  placed  on  those  made  of 
goathair  and  cotton;  Mason  y.  Robertson,  139  U.  S.  627,  628,  35  L. 
294,  11  S.  Gt  669,  670,  holding  bichronate  of  soda  is  subject  to  duty 
placed  on  "all  chemical  compounds  and  salts;**  Liebenroth  v. 
Robertson,  144  V.  S.  41,  36  L.  338,  12  S.  Gt  609,  holding  photographic 
albums  are  dutiable  as  manufactures  of  paper,  and  not  of  leather; 
€k>hen  v.  Phelps,  2  Sawy.  532,  534,  F.  G.  2,964,  holding  iron  fish- 
plates are  subject  to  duty  imposed  on  iron  railroad  chains;  Lloyd 
Y.  McWiUiams,  31  Fed.  263,  264;  265,  holding  alizarine  assistant, 
composed  chiefly  of  castor  oil,  is  dutiable  under  head  of  castor  oil; 
Aloe  T.  Ghurchill,  44  Fed.  51,  holding  opera  glasses  are  dutiable  as 
**  articles  composed  in  part  of  metal." 

Miscellaneous. —  Arthur  y.  Unkart,  96  U.  S.  120,  24  L.  769,  citing 
to  point  that  act  of  1842,  by  Its  terms,  applies  only  to  non-enumerated 
articles. 

16  How.  164-202,  14  L.  889,  GROSS  Y.  HARRISON. 

CuBtoms  duties. —  Until  ratification  of  treaty  with  Mexico,  OaU- 
fomia  had  not  been  ceded,  but  the  United  States  had  belligerent 
rights,  and  could  rightfully  collect  duties,  p.  191. 

Gited  and  followed  in  The  Grapeshot,  9  Wall.  133,  19  L.  653, 
holding  that  president  rightfully  established  a  proyisional  court  in 
Louisiana  during  ciyil  war;  New  Orleans  y.  Steamship  Go.,  20 
WalL  394,  22  L.  358,  holding  appointment  of  a  mayor  of  a  con- 
quered city  to  be  YaUd;  Hamilton  y.  DiUin,  21  Wall.  87,  22  L.  531, 
holding  that  president  and  Gongress  had  power  to  permit  partial 
intercourse  with  an  enemy  and  impose  a  tribute;  The  Amy  War- 
wick, 2  Sprague,  134,  F.  G.  341,  holding  that  president  has  right  to 
make  maritime  captures  In  war  and  submit  them  to  Judicial  inves- 
tigation; United  States  y.  Reiter,  27  Fed.  Gas.  772,  777,  778,  holding 
that  president  had  right  to  establish  provisional  court  in  Louisiana 
in  time  of  war,  while  government  held  the  territory;  United  States 
Y.  The  Tropic  Wind,  28  Fed.  Gas.  220,  holding  that  president  had 
right  to  declare  a  blockade;  Mechanics  &  Traders'  Bank  v.  Union 
Bank,  25  La.  Ann.  389,  where  provisional  court  had  been  established 
by  United  States  in  exercise  of  war  powers;  Garter  v.  Territory,  1 
N.  Mex.  335,  upholding  temporary  civil  government  in  New  Mex- 
ico before  ratification  of  treaty;  Rutledge  v.  Fogg,  3  Gold.  560,  91 
Am.  Dec.  303,  sustaining  levy  of  taxes  made  under  authority  of 
military  governor  of  Tennessee  during  civil  war;  Hefferman  v. 
Porter,  6  Gold.  396,  98  Am.  Dec.  462,  holding  Judgment  of  a  civil 
commission  created  under  belligerent  military  occupation  to  be  res 
adjudicata;  Dillard  y.  Alexander,  9  Helsk.  725,  holding  contract 
valid  between  citizens  of  Mississippi  and  Kentucky,  while  Gonfed- 
eracy  held  belligerent  occupation  of  latter  State;  Daniel  y.  Hutch- 
eson,  86  Tex.  62,  22  S.  W.  937,  holding  that  United  States  had  power 
to  impose  military  rule  upon  Texas  under  reconstruction   laws; 
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Griffin  T.  Cunningham,  20  Gratt  120,  holding  that  decisions  of 
military  judges  in  Virginia,  appointed  during  civH  war,  and  holding 
oyer,  were  valid  and  binding. 

Cited  also,  generally  with  approval,  in  McGuire  t.  Buckley,  58 
Ala.  128,  holding  that  overthrow  of  Confederacy  did  not,  ipso  facto, 
supplant  the  existing  civil  administration  in  Alabama;  Hart  v.  Bur- 
nett, 15  Cal.  559,  holding  that  conquest  of  California  did  not  confer 
title  to  lands,  held  by  pueblos,  upon  the  United  States;  Perkins  v. 
Rogers,  35  Ind.  166,  9  Am.  Rep.  673,  holding  that  occupation  of  New 
Orleans  during  the  war  permitted  commercial  intercourse  only  so 
far  as  licensed  by  the  president  Cited,  arguendo,  in  dissenting 
opinions,  Coleman  v.  Tennessee,  97  U.  S.  536,  24  L.  1129,  majority 
holding  that  military  occupation  of  Tennessee  during  the  war  gave 
exclusive  jurisdiction  to  military  tribunals;  Dow  v.  Johnson,  100 
U.  S.  183,  25  L.  641,  majority  holding  that  court  of  a  hostile  State 
had  no  jurisdiction  over  an  officer  of  the  United  States  army  serv- 
ing in  that  State. 

Customs  duties. —  Between  date  of  treaty  with  Mexico,  and*  no- 
tice of  its  ratification  to  military  governor  of  California,  the  latter 
had  right  to  collect  duties,  as  war  tariJEf,  under  instructions  from 
president,  p.  192. 

Territories. —  Congress  has  power  to  make  all  needful  rules  and 
regulations  respecting  territory  belonging  to  the  United  States,  and 
to  admit  new  States  into  the  Union  within  certain  constitutional 
limitations,  p.  103. 

Cited  and  followed  in  Murphy  v.  Ramsey,  114  U.  S.  45,  29  L.  57, 
5  S.  Ct.  764,  holding  act  of  Congress,  abridging  rights  of  electors 
in  Utah,  to  be  constitutional;  Shively  v.  Bowlby,  152  U.  S.  48,  38 
L.  349,  14  S.  Ct  566,  holding  Congress  has  power  to  make  grants 
of  lands  below  high-water  mark  of  navigable  waters  in  any  Ter- 
ritory; Endleman  v.  United  States,  86  Fed.  459,  57  U.  S.  App.  6, 
holding  act  valid  limiting  sale  of  intoxicating  liquors  in  Alaska. 
Cited  with  approval  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43, 
F.  C.  16,151,  holding  act  of  Congress  constitutional  protecting  per- 
sons of  color  in  their  civil  rights.  Approved,  without  applying  rule, 
in  concurring  opinions,  Dred  Scott  v.  Sandford,  19  How.  501,  523, 
15  L.  740,  749,  court  holding  that  Congress  had  no  power  to  pro- 
hibit the  taking  of  slaves  into  a  Territory.  Approved  in  dissenting 
opinion,  Treadway  v.  Schnaubar,  1  Dak.  Ter.  265,  46  N.  W.  474, 
majority  holding  that  an  act  of  Congress  could  not  legalize  a  void 
act  of  territorial  legislature. 

Customs  duties. —  After  notice  of  ratiflcation,  and  until  operation 
of  act  of  Congress  providing  revenue  system,  the  civil  govern- 
ment of  California,  organized  from  right  of  conquest,  did  not  cease, 
and  duties  were  legally  demanded  and  collected,  p.  195. 

Cited  and  rule  approved  and  followed  in  United  States  v.  Collier, 
3  Blatchf.  341,  F.  C.  14,833,  holding  that  revenue  law  of  1849  re- 
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malned  in  force  in  California  until  new  system  was  put  In  opera- 
tion; United  States  v.  Relter,  27  Fed.  Cas.  777,  holding  valid,  es- 
tablishment of  provisional  court  in  Louisiana  by  the  president,  dur- 
ing war. 

Beveniie  laws  of  Congress,  applied  instantly  to  California, 
whether  in  collection  district,  or  not,  upon  its  cession  to  United 
States,  there  being  nothing  in  treaty  with  Mexico  with  respect  to 
commerce,  p.  197. 

16  How.  203-242.  14  L.  906,  CHOUTEAU  v.  MOLONT. 

Spanish  land  grants. —  Where  documents,  executed  by  Indians 
and  Spanish  governors,  and  accompanying  circumstances,  point  to 
an  intention  to  grant  a  privilege  to  work,  and  search  for,  mines  on 
Indian  lands,  and  words  of  description  are  doubtful,  no  conveyance 
of  lands  is  efTeeted,  pp.  228,  229,  237. 

Cited  with  approval  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
where  description  was  uncertain  and  defective. 

Public  lands. —  A  grantee,  even  in  looseness  with  which  grants 
were  made  in  Louisiana  territory,  cannot,  by  his  own  declaration, 
enlarge  a  specification,  defective  in  particulars  of  quantity  and 
boundaries,  p.  229. 

Spanish  grants  and  concessions  were  incomplete  without  an  order 
for  survey  from  governor  of  province,  p.  236. 

Cited  and  followed  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
647,  where  no  survey  was  made  or  returned. 

Indians  had  right  of  occupancy  under  Spanish  rule,  and  could 
sell  only  in  conformity  to  laws  of  that  country,  and  grants  from 
crown  were  subject  to  rights  of  Indian  occupancy,  pp.  237,  240. 

Cited  and  approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  646, 
holding  that  Indian  title  was  not  extinguishable,  and  party  could 
not  interfere  with  it 

Indians  within  Spanish  dominions  were  considered  in  state  of 
tutelage,  and  were  protected  as  under  a  legal  disability,  pp.  237,  238. 

Mines  were  a  part  of  the  royal  patrimony  of  the  crown,  and  lining 
could  grant  privilege  to  work  the  mines,  p.  240. 

Cited  in  note,  63  Am.  Dec.  103,  on  the  point  that  this  preroga- 
tive does  not  exist  in  United  States. 

Spanish  grants,  made  in  accordance  with  laws  of  Spain,  are 
alone  conclusive  against  United  States,  under  treaty  transferring 
Louisiana,  p.  240. 

Cited  and  rule  applied  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed. 
642,  where  there  was  no  survey  or  accurate  description  sufficient 
to  complete  title. 
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16  How.  242-246.  14  L.  922,  DEXISE  v.  RUGGLES. 

French  grant  could  Dot  pass  title  where  Jury  had  to  find  lines 
by  conjecture  from  calls  of  grant,  and  lines  and  comers  so  estab- 
lished did  not  close  survey,  p.  245. 

Cited  and  rule  applied  In  Muse  v.  Arlington  Hotel  Co.,  68  Fed. 
642,  where  grant  was  not  separated  by  distinctive  calls  sufficient 
to  admit  of  survey. 

16  How.  247-250,  14  L.  923,  THORP  v.  RAYMOND. 

Statute  of  limitations  in  New  York  does  not  run  against  a  feme 
covert,  or  against  estate  of  one  under  disability  of  insanity,  until 
death,  when  it  continues  until  then,  and  heirs-at-law  have  ten 
years  after  that  to  bring  ejectment,  p.  249. 

Cited  as  authority  in  Riggs  v.  Fuller,  54  Ala.  149,  where  statute 
allowed  minor  three  years  to  bring  real  action  after  he  attained 
majority;  Dodge  v.  Gallatin,  130  N.  Y.  132,  29  N.  B.  Ill,  where 
heirs  failed  to  bring  action  within  ten  years,  under  New  York  stat- 
ute; Henry  v.  Carson,  59  Pa.  St.  304,  holding  suit  barred  where  ten 
years  had  run  against  heirs,  and  more  than  twenty-one  years  ad- 
verse possession. 

Bight  of  entry  is  barred  if  adverse  possession.  Including  the  ten 
years  after  disability  removed,  continues  for  twenty  years,  and 
right  of  title  is  barred  if  it  continues  twenty-flve  years,  Including 
these  ten,  p.  249. 

Cited  and  followed  in  Riggs  v.  Fuller,  54  Ala.  149,  where,  under 
Alabama  statute,  adverse  possession  continued  ten  years,  including 
three  after  disability  of  plaintiff  was  removed. 

Limitations  of  actions. —  Successive,  or  cumulative  disabilities 
are  not  allowable  under  New  York  law  in  either  case,  p.  250. 

Cited  and  doctrine  approved  and  applied  in  McDonald  v.  Hovey, 
110  U.  S.  624,  28  L.  270,  4  S.  Ct.  144,  reviewing  authorities  and 
holding  that  where  disability  of  imprisonment  did  not  exist  when 
right  of  appeal  accrued,  it  could  not  interrupt  time  for  taking  the 
appeal;  Davis  t.  Coblens,  174  U.  S.  725,  19  S.  Ct  835,  holding  that 
any  possible  disability  of  heir  could  not  have  arrested  running  of 
statute;  Bast  Tennessee,  etc.,  Co.  v.  Wiggin,  68  Fed.  450,  37  U.  S. 
App.  129,  holding  that  disability  of  heir  beyond  limits  of  United 
States  could  not  be  added  to  that  of  ancestor  to  save  right  of  action; 
Dowell  V.  Tucker,  46  Ark.  452,  holding  disabilities  of  minors  cannot 
be  added  to  that  of  thehr  mother  to  suspend  operation  of  statute; 
Nutter  V.  De  Rochemont,  46  N.  H.  82,  holding  that  infancy  and 
coverture  could  not  be  connected  to  extend  time.  Cited  in  note, 
15  Am.  Dec  449. 
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16  How.  251-262,  14  L.  925,  MAILLARD  v.  LAWRENCE. 

Customs  duties. —  Shawls,  of  whatever  material  composed,  are 
wearing  apparel  within  meaning  of  Schedule  0,  of  act  of  1846,  and 
subject  to  duty  of  30  per  cent  ad  valorem,  p.  261. 

Cited  and  approved  In  United  States  v.  Washington  Mills,  2 
Cliff.  605,  F.  O.  16,647,  holding  shawls,  etc.,  liable  to  Internal  reve- 
nue tax  In  addition  to  tax  on  yam  from  which  they  were  made. 

Evidence. —  Words  novel  or  obscure,  as  In  terms  of  art,  may  be 
explained  by  reference  to  art  or  science  to  which  they  are  appro- 
priate, but  meaning  of  language  familiar  to  all  classes  cannot  be 
wrested  from  Its  established  Import,  p.  261. 

Cited  and  followed  in  Greenleaf  v.  Goodrich,  101  U.  S.  284,  25 
li.  847,  holding  that  phrase  **  of  similar  description,"  was  not  a  tech* 
nical  term. 

Statutes. —  Popular  or  received  import  of  words  furnishes  the 
general  rule  for  interpretation  of  public  laws,  as  well  as  of  private 
transactions,  p.  261. 

The  following  citing  cases  have  Indorsed  and  followed  this  rule: 
Arthur  v.  Morrison.  96  U.  S.  Ill,  24  L.  765  (affirming  S.  C,  13 
Blatchf.  199,  F.  C.  9,842),  holding  that  designation  *' crape  veils," 
does  not  come  within  meaning  of  ''silk  veils,"  in  the  statute; 
Greenleaf  v.  Goodrich,  101  U.  S.  284,  25  L.  847  (affirming  S.  C,  1 
Hask.  589,  F.  C.  5,778),  holding  phrase  "  of  similar  description,"  not 
a  commercial  term,  and  it  was  for  Jury  to  determine  its  meaning; 
Sonn  V.  Magone,  159  U.  S.  421,  40  L.  204,  16  S.  Ct  69,  holding  ordi- 
nary use  of  words  "  seeds,"  and  "  vegietables,"  the  guide  for  classi- 
fication; Magone  v.  Wiederer,  159  U.  S.  561,  40  L.  260,  16  S.  Ct  124, 
holding  that  exclusive  use  was  not  correct  criterion  to  determine 
classification  of  dutiable  articles;  Glover  v.  United  States,  164  U.  S. 
297,  41  L.  441,  17  S.  Ct.  97,  construing  words  "legal  owner"  In 
statute.  In  their  general  acceptation;  United  States  v.  Washington 
Mills,  2  CUfl.  605,  F.  C.  16,647,  as  to  meaning  of  words  "  articles  of 
dress  for  wear; "  The  Saratoga,  9  Fed.  325,  interpreting  word 
"  seizure,"  In  act  of  February  8,  1881,  exempting  vessels  in  certain 
cases;  Forbes  Lithograph,  etc.,  Co.  v.  Worthlngton,  25  Fed.  900,  hold- 
ing that  lithographed  iron  sheets  did  not  come  within  classifica- 
tion *' printed  matter;"  Ullmann  v.  Hedden,  38  Fed.  96,  holding 
that  cotton  canvas  was  "cloth,"  within  meaning  of  revenue  law; 
Bogle  V.  Magone,  40  Fed.  227,  228,  applying  rule  as  to  meaning  of 
"pickles  and  sauces  of  all  kinds,"  and  held  to  include  fish  pastes; 
United  States  v.  Thompson,  41  Fed.  29,  holding  that  a  milliner  Is 
not  a  "  professional  artist,"  within  exception  of  act  prohibiting  im- 
migration of  contract  laborers;  In  re  Blumenthal,  49  Fed.  228,  hold- 
ing wood  pencils  filled  with  crayon  material  dutiable  as  filled 
pencils  of  wood,  and  not  as  crayons;  In  re  McDonough,  49  Fed.  360, 
holding  that  term  "  spirituous  liquor  "  does  not  Include  beer;  United 
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States  V.  Debs,  64  Fed.  749,  construing  words  "  conspiracy,"  **  com- 
merce," and  the  phrase  *'  restraint  of  trade,'*  in  act  of  July  2,  1890; 
Moulton  V.  McLean,  5  Colo.  App.  464,  89  Pac.  82,  and  Gomstock  y. 
Gage,  91  111.  338,  both  holding  that  deposit  In  bank  is  not  Included 
in  word  "  loan,"  in  statute  prohibiting  use  of  public  money  by  an 
officer  for  his  own  gain;  Leavenworth  y.  Miller,  7  Kan.  502,  508,  12 
Am.  Rep.  437,  441,  construing  words  "legislative  power,"  in  State 
Constitution,  according  to  generally  understood  meaning;  Hale  v. 
Everett,  53  N.  H.  82,  16  Am.  Rep.  127,  construing  words  "  Christian  " 
and  " Protestant"  in  State  Constitution;  State  v.  Mayor,  40  Atl.  627 
(N.  J.),  holding  that  word  "  line  "  in  statute  means  a  row  of  words 
extending  across  column,  and  not  the  printers'  agate  line;  Chamber- 
lain V.  Western  Trans.  Co.,  44  N.  Y.  309,  4  Am.  Rep.  684,  holding 
that  word  "  goods  "  included  baggage  in  act  limiting  common  car- 
rier's liability;  Pocahontas  Coal  Co.  v.  Electric  Light  Co.,  118  N.  C. 
236,  24  8.  E.  23,  holding  coal  for  running  a  concern  embraced  in 
the  term  "  material  furnished,"  within  meaning  of  statute;  Postal 
Telegraph  Co.  v.  Norfolk,  etc.,  R.  R.  Co.,  88  Va.  925,  14  S.  E.  805, 
construing  words  "  along  and  parallel  to,"  in  grant  of  way  to  tele- 
graph company;  Smith  v.  United  States,  1  Wash.  Ter.  269,  holding 
that  word  "  State "  did  not  include  Territory,  in  acts  regulating 
rates  of  pilotage.  Cited,  arguendo,  in  Norfolk  &  W.  R.  R.  Co.  v. 
Prindle,  82  Va.  130,  holding  that  word  **  purchase  "  in  statute  must 
be  given  its  legal  signification  in  English  and  American  law. 

Distinguished  in  Cadwalader  v.  Zeh,  151  U.  S.  176,  177,  38  L. 
118,  14  S.  Ct  290,  holding  that  evidence  that  word  "  toys "  had  a 
trade  signification  different  from  ordinary  meaning,  properly  went 
to  jury;  Wellbacher  y.  Merritt,  37  Fed.  88,  holding  similarly  as  to 
words  **  gum  substitute,  or  burnt  starch,"  in  tariff  law. 

Customs  duties. —  An  article  is  not  changed  in  its  nature  because 
it  is  afterwards  diverted  from  its  primal  and  regular  use  and  de- 
sign, p.  262. 

Cited  with  approval  in  Magone  v.  Wiederer,  159  U.  S.  561,  40  L. 
260,  16  S.  Ct  124,  holding  that  exclusive  use  is  not  correct  criterion 
for  classifying  dutiable  articles;  Meyer  v.  Cadwalader,  89  Fed.  970, 
60  U.  S.  App.  553,  holding  that  predominant  use  should  determine 
classification  of  dutiable  articles. 

Miscellaneous. —  Cited  erroneously  in  Western  R.  R.  Co.  t.  Youngs 
51  Ga.  492. 

16  How.  263-274,  14  L.  931,  BARTLBTT  v.  KANE. 

Officers. —  Where  power  or  jurisdiction  requiring  exercise  of  dis- 
cretion is  delegated  to  public  officer  or  tribunal,  the  acts  of  such 
officer  or  tribunal  are  binding  as  to  subject-matter,  and  appraise- 
ment of  collector  of  customs  under  tariff  act  of  1842  comes  within 
the  rule,  p.  272. 
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Cited  and  doctrine  approved  and  affirmed  in  the  following  cases: 
Belcher  y.  Linn,  24  How.  522,  16  L.  757,  holding  that  value  of  im- 
portations certified  to  the  collector  constituted  the  true  dutiable 
value;  Kimball  v.  The  Collector,  10  WalL  453,  10  L.  968,  holding 
decision  of  appraisers  tinal  where  no  appeal  was  taken;  Hilton  v. 
Merritt,  110  U.  S.  105,  107,  28  L.  85,  86,  3  S.  Ct.  553,  655,  holding 
appraisement  of  collector  conclusive.  The  following  cases  hold 
appraisement  of  customs  officer  binding  upon  importer:  Earnshaw 
v.  United  States,  146  U.  S.  66,  36  L.  889,  13  S.  Ct.  15  (affirming  S.  C, 
12  Fed.  287),  Schmaire  v.  Maxwell,  3  Blatchf.  409,  411,  412,  F.  C. 
12,460,  Harding  v.  Whitney,  4  Cliff.  100,  F.  C.  6,052,  Saxonville 
Mills  V.  Russell,  1  Fed.  123,  and  United  States  v.  Leng,  18  Fed. 
20,  23,  all  holding  decision  of  secretary  of  the  treasury  upon  appeal, 
final  and  conclusive  upon  government,  and  not  subject  to  reversal; 
Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  375,  F.  C.  5,583,  hold- 
ing decision  of  commissioner  of  patents  must  be  regarded  as  final 
In  all  collateral  proceedings;  United  States  v.  McDowell,  21  Fed. 
564,  565,  holding  government  bound  by  the  appraisement  of  col- 
lector; In  re  Day,  27  Fed.  682,  refusing  to  review  decision  of  com- 
missioner of  immigration;  Doll  v.  Evans,  7  Fed.  Cas.  857,  as  to 
power  of  assessor  of  internal  revenue;  United  States  v.  Sowers,  27 
Fed.  Cas.  1277,  holding  decision  of  collector  final  in  absence  of 
appeal. 

Distinguished  in  Bailey  v.  Goodrich,  2  Cliff.  600,  F.  0.  735,  hold- 
ing rule  did  not  apply  to  Importations  subject  to  specific  duties,  not 
requiring  appraisement  for  same  purposes. 

Officers. —  Party  claiming  rights  under  acts  done  by  public  offi- 
cers can  only  raise  question  of  power  in  officer  or  fraud  in  party, 
except  as  provided  for  by  an  appeal,  p.  272. 

Courts  have  not  power  to  interfere  with  ordinary  duties  of  execu- 
tive departments  of  government,  p.  272. 

Cited  and  followed  in  United  States  t.  M'Dowell,  21  Fed.  565,  re> 
fusing  to  review  decision  of  appraiser  and  collector  of  revenue; 
In  re  Day,  27  Fed.  682,  refusing  to  interfere  with  powers  of  com- 
missioner of  immigration. 

Customs  duties. —  Importer  could  not  dispute  appraisement  where 
he  refused  to  produce  letters  and  withdrew  his  appeal,  p.  272. 

Cited  and  rule  applied  in  Lehmaier  v.  Maxwell,  15  Fed.  Cas.  251^ 
holding  appeal  abandoned  where  importer  gave  no  notice  of  dis- 
satisfaction with  appraisement. 

Customs  duties. —  Provision  for  return  of  duties  upon  re-exporta- 
tion does  not  include,  in  its  purview,  any  return  of  fines  imposed' 
for  undervaluation  of  import  by  act  of  July  30,  1846,  p.  274. 

Cited  with  approval  in  Stairs  v.  Peaslee,  18  How.  529,  15  L.  477, 
where  penal  duty  was  exacted  for  undervaluation;  Passavant  v. 
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United  States,  148  U.  S.  221,  37  L.  429,  13  S.  Ct  676,  imposing  pen- 
alty under  act  of  1890;  United  States  v.  Segars,  1  Abb.  (U.  S.)  421, 
n.,  ¥.  C.  16,249,  holding  bond  for  duties  must  be  for  market  value 
of  goods  without  deducting  the  regular  duties;  Doll  v.  Evans,  7 
Fed.  Gas.  857,  and  State  v.  Moss,  69  Mo.  603,  both  holding  act  con- 
stitutional, imposing  penalty  for  return  of  false  valuation. 

Distinguished  in  Krlesler  v.  Morton,  2  Curt  240,  F.  C.  7,934,  hold- 
ing that  act  of  February  26.  1845,  allows  importer  to  bring  action, 
after  protest,  to  recover  back  penal  duties  assessed  u^der  act  of 
1846. 

16  How.  275-288.  14  L.  936,  CARROLL  v.  LESSEE  OF  CARROLL. 

"Wills. —  By  common  law  of  Maryland,  lands  of  which  testator 
was  not  seized  at  time  of  making  his  will,  could  not  be  devised 
thereby,  and  the  act  of  February  22,  1850,  did  not  change  the  rule 
as  to  wills  executed  before  June  1,  1850,  p.  280. 

Cited  and  rule  applied  in  Gibbon  v.  Gibbon,  40  Ga.  677,  holding 
that  will  made  before  the  code  would  not  pass  after-acquired  lands; 
John  V.  Doe,  33  Md.  522,  holding  that  the  code  did  not  change  the 
<»mmon-law  rule.  Cited,  arguendo,  in  Blackboum  v.  Tucker,  72 
Miss.  746,  17  So.  739,  holding  that  constitutional  provision  prohibit- 
ing devises  to  charitable  uses,  operated  on  wills  made  before  its 
adoption.  Cited,  without  applying  rule,  in  Waterman  v.  Greene, 
12  R.  I.  485,  collecting  conflicting  authorities,  and  construing  will. 

Denied  in  Alexander  v.  Worthlngton,  6  Md.  478,  holding  that  above 
act  did  change  the  rule  where  testator  died  after  June  1,  1850,  and 
the  will  did  not  express  contrary  intent 

Stare  decisis. —  The  rule  which  makes  the  laws  of  the  several 
States  the  rules  of  decision  in  trials  at  common  law,  is  held  with 
•constant  reference  to  the  rule  of  stare  decisis,  p.  286. 

Criticised  in  Alexander  y.  Worthlngton,  6  Md.  487,  488,  holding 
that  question  involved  had  been  settled  by  previous  decision  of 
State  court 

Courts  —  Stare  decisis. —  An  opinion  expressed  on  a  question  not 
necessarily  before  the  court  is  not  a  decision,  and,  therefore,  not 
binding  authority  upon  the  Federal  courts  under  the  rule  requir- 
ing them  to  follow  the  local  adjudication  upon  local  law,  p.  287. 

Cited  and  principle  followed  in  Northern  Bank  v.  Porter  Town- 
ship, 110  U.  S.  615,  28  L.  261,  4  S.  Ct  257,  holding  corporation  not 
estopped  by  recitals  in  bonds  from  denying  legislative  authority  to 
Issue  them;  St  Louis  R.  R.  v.  Terre  Haute  R.  R.,  145  U.  S.  404,  36 
L.  753,  12  S.  Ct  956,  holding  that  court  was  not  bound  by  opinion 
on  questions  discussed,  but  not  necessary  to  judgment  in  another 
case  over  same  subject-matter;  Pollock  v.  Farmers,  etc.,  Co.,  157 
U.  S.  676,  39  L.  817,  15  S.  Ct.  687,  refusing  to  follow  prior  decisions 
on  the  subject  of  income  taxes;  United  States  v.  Rhodes,  1  Abb. 
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(U,  8.)  42,  P.  C.  16,151,  holding  that  the  court  was  not  bound  by 
conclusions  reached  in  Scott  v.  Sanford,  on  point  not  before  that 
court;  Hovey  v.  Home  Ins.  Co.,  12  Fed.  Cas.  606,  10  Bank.  Reg.  229, 
holding  decision  cited  to  be  confined  to  case  made  by  the  proof; 
Hudson  V.  Schwab,  12  Fed.  Cas.  816,  18  N.  B.  R.  480,  applying  rule 
to  dicta  as  to  powers  of  Federal  courts  in  bankruptcy  matters; 
Donnelly  v.  United  States  Cordage  Co.,  66  Fed.  615,  where  authority 
cited  did  not  apply  as  to  single  point  decided;  Matz  v.  Chicago,  etc., 
Co.,  85  Fed.  183,  holding  that  dicta  In  decisions  of  State  court  on 
construction  of  State  statutes  are  not  binding  on  Circuit  Court; 
Stowe  V.  Belfast  Sav.  Bank,  02  Fed.  100,  refusing  to  follow  inci- 
dental expressions  of  opinion  by  State  court  on  subject  of  comity; 
Becker  t.  Sandusky  City  Bank,  1  Minn.  319,  holding  a  dictum  of 
Judge  Story  contrary  to  sound  law;  Humphrey  v.  Havens,  12  Minn. 
307,  as  to  prior  views  expressed  in  favor  of  propriety  of  examin- 
ing testimony  taken  before  referee;  Tnitch  v.  Bunnell,  11  Or.  59, 
holding  decree,  void  for  want  of  Jurisdiction,  forms  no  precedent, 
and  opinion  is  extra-judicial;  State  v.  Doyle,  40  Wis.  190,  22  Am. 
Rep.  696,  following  Supreme  Court  decision  on  matter  therein  de- 
cided, but  criticising  obiter  dicta. 

Cited  also  as  authority  in  Banholzer  v.  New  York  Life  Ins.  Co., 
78  N.  W.  245  (Minn.),  holding  that  authority  cited  did  not  apply 
to  case  at  bar;  Williams  v.  NefT,  52  Pa.  St.  335,  holding  that  a 
lapsed  legacy  vested  in  the  heir-at-law.  Cited  in  Instructive  note 
on  stare  decisis  in  27  Am.  Dec.  633.  Approved  in  dissenting  opin- 
ions in  Dred  Scott  v.  Sandford,  19  How.  590,  15  L.  777,  majority 
having  passed  upon  the  merits,  although  dismissing  case  for  want 
of  Jurisdiction;  Pollock  v.  Farmers,  etc.,  Co.,  157  U.  S.  647,  39  L. 
!  842,  15  S.  Ct  687,  majority  refusing  to  follow  prior  decisions  on 

subject  of  income  taxes;  Francis  v.  Gant,  80  Ky.  205,  206,  majority 
following  authority  of  State  court  on  subject  of  diligence  required 
of  assignee  of  a  note  to  recover  from  debtor;  Coler  v.  Board  of 
County  Commrs.,  6  N.  Mex.  150,  27  Pac.  635,  majority  following 
weight  of  authority  on  question  of  validity  of  municipal  bonds. 

Limited  and  criticised  In  Alexander  v.  Worthington,  5  Md.  488, 
holding  that  a  decision  In  Maryland  is  binding  If  point  Involved  is 
investigated  and  considered  in  its  fullest  extent 

16  How.  288-313,  14  L.  942,  SMITH  v.  SWORMSTBDT. 

Pleading. —  Where  parties  interested  are  numerous,  and  suit  is 
for  object  common  to  all,  one  may  maintain  a  bill  In  behalf  of  all, 
and  against  a  portion  of  a  numerous  body  of  defendants  represent- 
ing a  common  interest.  So  held  in  a  suit  to  divide  common  property 
of  Methodist  church  after  a  separation  into  two  bodies,  p.  302. 

Rule  approved  and  relied  upon  in  the  following  citing  cases: 
Bacon  v.  Robertson,  18  How.  489,  15  L.  504,  where  stockholders 
of  a  bank  had  common  Interest;  United  States  v.  Old  Settlers,  148 
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n.  8.  480,  37  L.  529,  13  S.  Gt  671,  permitting  commisslonen  to  sue 
in  behalf  of  Cherokee  Indians,  to  settle  claims  under  treaty;  Terry 
V.  Bank,  20  Fed.  781,  allowing  claims  of  such  stockholders  as  had 
contributed  the  amount  of  their  liability  to  fund  for  creditors; 
Gamble  v.  San  Diego,  79  Fed.  500,  allowing  plea  in  abatement  set- 
ting up  suit  brought  by  one  in  behalf  of  non-resident  taxpayers; 
American  Steel  &  Wire  Co.  v.  Wire  Drawers,  etc.  Unions,  90  Fed. 
006,  where  leaders  of  strike  were  sued  as  representing  the  or- 
ganization; Wheelock  v.  First  Presb.  Church,  119  Cal.  481,  51  Pac. 
843,  where  certain  selected  members  were  made  parties  plain tlfT 
and  defendant  in  suit  over  church  property;  Bates  ▼.  Houston,  66 
Ga.  202,  allowing  suit  by  trustees  and  officers  in  behalf  of  church 
and  its  members;  Macon  R.  R.  Co.  y.  Gibson,  85  Ga.  24,  21  Am.  St. 
Rep.  146,  11  S.  E.  446,  applying  rule  where  two  citizens  brought 
suit  in  behalf  of  themselves  and  all  their  fellow  citizens  of  the 
town;  Harmon  y.  Auditor,  123  111.  132,  5  Am.  St.  Rep.  506,  13  N.  B. 
164,  holding  suit  to  try  validity  of  municipal  bonds  barred  by  a 
former  suit  Instituted  in  behalf  of  complainants;  Mason  y.  York* 
etc.,  R.  R.  Co.,  52  Me.  109,  suit  by  one  bondholder  for  benefit  of 
all;  Hammond  v.  Tarver,  89  Tex.  294,  34  S.  W.  730,  holding  that  one 
may  sue  for  all  having  common  Interest  In  foreclosure  of  mort- 
gage. Cited  in  note,  reviewing  authorities,  68  Am.  St.  Rep.  871. 
Approved  also,  but  without  application  of  rule,  in  Ayres  v.  Carver, 

17  How.  594,  15  L.  180,  where  court  could  not  see  any  estate  in 
common  authorizing  absent  defendants  to  be  represented  by  those 
served.  Cited  generally  In  Pond  v.  Vermont,  etc.,  R.  R.  Co.,  12 
Blatchf.  287.  F.  C.  11,265,  holding  court  had  equity  Jurisdiction  of 
suit  to  restrain  corporation,  at  instance  of  stockholders,  from  mis- 
use of  its  property;  Williams  v.  County  Court,  26  W.  Va.  526,  hold- 
ing, in  a  suit  to  declare  dog  tax  Illegal,  that  bill  must  aver  that  it 
was  in  behalf  of  plaintiff  and  all  others  of  similar  Interest.  Ap- 
proved in  dissenting  opinion  in  Floyd  v.  Gilbreath,  27  Ark.  703,  ma- 
jority dismissing  a  bill  to  restrain  a  collection  of  a  special  tax,  on 
other  grounds. 

Pleading. —  Where  a  few  are  selected  to  represent  numerous  par- 
ties, care  must  be  taken  that  the  persons  on  the  record  fairly  repre- 
sent rights  involved,  so  that  they  may  be  fairly  and  honestly  tried, 
p.  302. 

Cited  and  approved  in  American  Steel  &  Wire  Co.  v.  Wire  Draw- 
ers, etc.,  IJnions,  90  Fed.  606,  permitting  suit  against  leaders  of  a 
strike. 

Rellg^ioufl  societies. —  General  conference  of  Methodist  Episcopal 
church  was  competent  to  make  division  of  the  church,  and  division 
carried  with  it  division  of  the  common  property,  and  particularly 
of  the  book  concern,  pp.  306,  308. 

Cited  and  followed  In  Wheelock  v.  First  Presb.  Church,  119  Cal. 
484,  51  Pac.  844,  directing  division  of  property  where  Incorporated 
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church  was  dissolved  by  action  of  presbytery;  Diocese  y.  Diocese, 
102  N.  G.  466,  9  S.  E.  314,  3  L.  B.  A.  630,  holding  that  proiterty 
deylsed  shonld  be  equally  divided  between  two  parts  of  original 
diocese;  Reeves  y.  Walker,  8  Baxt  280,  and  Brooke  v.  Shacklett,  13 
Gratt.  324,  both  holding  principal  case  conclusive  as  to  legality  of 
division  of  Methodist  church,  and  as  to  their  being  independent 
organizations;  Boxwell  v.  Affleck,  79  Va.  406,  holding  principal  case 
conclusive  as  to  rights  of  property.  Cited  in  note  on  subject  of 
chancery  Jurisdiction  over  religious  societies,  68  Am.  8t  Rep.  866. 
Cited  generally  in  dissenting  opinion  in  Watson  v.  Avery,  2  Bush, 
396,  majority  holding  legal  tribunals  bound  only  by  decisions  of 
church  bodies  on  questions  of  discipline,  faith,  etc.  Approved  in 
dissenting  opinion  In  Hale  v.  Everett,  63  N.  H.  266,  majority  hold- 
ing that  a  sect  seceding  from  doctrines,  etc.,  forfeit  rights  to 
property. 

Distinguished  in  Goodman  v.  Jedidjah  Lodge,  67  Md.  127,  9  Atl. 
18,  holding  that  members  withdrawing  from  a  lodge  and  refusing  to 
pay  dues  forfeited  their  endowment  policies;  Hale  v.  Everett,  63 
N.  H.  80,  16  Am.  Rep.  124,  where  neither  division  adhered  to  doc- 
trines of  original  organization;  Adams  v.  Douglas  Go.,  1  Fed.  Gas. 
112. 

16  How.  314-^4,  14  L.  963,  MARSHALL  v.  BALTIMORE  &  OHIO 
R.  R.  CO. 

Courts.—  An  averment  that  plaintilf  is  a  citizen  of  Virginia  and 
defendant  a  body  corporate  by  act  of  assembly  of  Maryland,  is 
sufficient  to  show  Jurisdiction  in  the  Federal  courts,  p.  326. 

This  case  marks  the  final  oscillation  in  the  settlement  of  the  ques- 
tion of  a  corporation's  citizenship  for  Jurisdictional  purposes.  The 
following  have  affirmed  and  relied  upon  it:  Lafayette  Ins.  Go.  v. 
French,  18  How.  406,  16  L.  462,  holding  averment  sufficient  that 
defendants  are  a  corporation,  created  under  laws  of  Indiana,  hav- 
ing principal  place  of  business  in  that  State;  Covington,  etc.,  Co. 
V.  Shepherd,  20  How.  234,  16  L.  899,  holding  allegation  sufficient 
that  corporation  was  a  citizen  of  Indiana;  Philadelphia,  etc.,  R. 
R.  Co.  V.  Quigley,  21  How.  214,  16  L.  77,  where  defendant  was  sued 
as  body  corporate  of  Maryland;  Ohio,  etc.,  R.  R.  Co.  v.  Wheeler,  1 
Black,  200,  17  L.  133,  where  plaintiff  corporation  sued  as  a  citizen 
of  Ohio;  Steamship  Co.  v.  Tugman,  lOG  U.  S.  121.  27  L.  89,  1  S.  Ct. 
69,  removing  action  against  foreign  corporation  to  Federal  court; 
Wheeling  v.  Baltimore,  1  Hughes,  96,  F.  C.  17,502,  where  defendant 
corporation  was  Incorporated  in  another  State  and  sued  as  such; 
Maltz  V.  American  Express  Co.,  1  Flipp.  612,  F.  C.  9,002,  holding 
that  a  corporation  Is  to  be  deemed  a  citizen;  Kerp  v.  Michigan,  etc., 
R.  R.  Co.,  14  Fed.  Gas.  383,  holding  averment  sufficient  that  com- 
pany is  a  corporation  under  and  by  the  laws  of  Pennsylvania; 
Stevens  v.  Phcenix  Ins.  Co.,  41  N.  Y.  153,  holding  that  case  was 
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proper  one  for  Federal  Jurisdiction,  being  against  foreign  corpora- 
tloil;  Rathbone  Oil  Tract  Go.  v.  Ranch,  5  W.  Va.  82,  averment  that 
corporation  was  formed  under  laws  of  State  of  New  York,  held 
sufficient. 

Approved  also,  but  without  application  of  rule,  in  Insurance  CSo. 
V.  Ritchie,  5  WalL  542,  18  L.  541,  holding  corporation  constructively 
a  citizen  of  Massachusetts;  Paul  v.  Virginia,  8  Wall.  178,  19  L.  359, 
holding  that  corporations  are  not  citizens  within  meaning  of  article 
IV,  section  2  of  Federal  Constitution;  Pennsylvania  v.  Quicksilver 
Go.,  10  Wall.  556,  19  L.  999,  holding  allegation  insufficient  that  de- 
fendant is  "  a  body  politic  in  the  law  of,  and  does  business  in  Cali- 
fornia; "  Railroad  Co.  v.  Harris,  12  WalL  82,  20  L.  358,  holding  that 
by  virtue  of  act  of  Congress,  a  corporation  of  Maryland  doing  busi- 
ness in  District  of  Columbia  could  be  sued  in  the  latter;  Case  of 
Sewing  Machine  Cos.,  18  Wall.  575,  21  L.  919,  holding  that  Fed- 
eral court  has  no  Jurisdiction  where  one  of  several  corporations 
defendant  is  citizen  of  same  State  as  plaintiffs;  The  Railroad  Tax 
Case,  8  Sawy.  266,  285,  13  Fed.  745,  760,  holding  corporation  a  citi- 
zen within  meaning  of  fourteenth  amendment;  Dlnsmore  v.  Phila- 
delphia, etc.,  R.  R,  7  Fed.  Cas.  728,  holding  averment  insufficient 
that  association  "  was  formed  in  State  of  New  York  under  laws  of 
New  York; "  Lonergan  v.  Illinois  Central  R.  R.  Co.,  55  Fed.  551, 
finding  averment  insufficient  that  corporation  was  a  citizen  of  Il- 
linois; American  Sugar  Refining  Co.  v.  Johnson,  60  Fed.  509,  13 
U.  S.  App.  681,  holding  contradictory  and  insufficient  averment  that 
corporation  is  "  domiciled  "  in  one  State,  and  a  ''  citizen  '*  of  another; 
State  V.  Milwaukee,  etc.,  R.  R.  Co.,  45  Wis.  594,  an  action  to  vacate 
charter  of  Wisconsin  corporation.  Cited  in  note,  54  Am.  Dec.  538, 
to  the  point  that  a  corporation  is  not  a  citizen  for  all  purposes. 

Courts. —  State  legislation  combining  citizens  into  corporations 
cannot  deprive  others  of  the  constitutional  right,  granted  to  citizens 
of  one  State  to  sue  citizens  of  another  State  in  Federal  courts,  and 
a  corporation  may  be  sued  as  such,  pp.  326-328. 

Cited  and  approved  in  Blston  v.  Piggott,  94  Ind.  23,  holding  that 
corporation  could  sue  in  Federal  court  upon  same  terms  as  indi- 
viduals; Herryford  v.  lEtna,  Ins.  Co.,  42  Mo.  151,  removing  cause 
against  foreign  corporation  into  Federal  court;  Cleveland,  etc.,  R. 
R.  Co.  V.  Keary,  3  Ohio  St  205,  holding  corporation  liable  for  in- 
juries in  same  manner  as  an  individual  would  be  held  liable. 
Cited  generally  in  Road  in  Lancaster,  68  Pa.  St  399,  holding  that 
corporation  is  entitled  to  notice  of  road  view  as  much  as  natural 

persons. 

Denied  in  the  following  dissenting  opinions:  Marshall  v.  Balti- 
more, etc.,  R.  R.,  16  How.  344,  14  L.  966,  and  Dodge  v.  Woolsey,  IS 
How.  364,  15  L.  415,  majority  holding  that  non-resident  stock- 
holder could  bring  the  corporation  before  the  Federal  courts. 
Doubted  in  Dodge  v.  Northwestern,  etc.,  Co.,  13  Minn.  460,  refuslng^ 
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to  remoYe  case  to  Federal  court  on  ground  that  affidavit  was  in- 
sufficient. 

Pleading. —  Necessities  of  trade  require  that  numerous  associates 
and  stockholders  should  act  by  representation  and  have  faculty  of 
contracting,  suing  and  being  sued  in  a  factitious  or  collective 
name,  p.  327. 

Cited  and  approved  in  The  Railroad  Tax  Cases,  8  Sawy.  26d,  285, 
13  Fed.  745,  760,  holding  that  corporation  is  a  citizen  within  mean- 
ing of  section  1  of  fourteenth  amendment;  Liverpool  Navigation 
Co.  V.  Agar,  4  Woods,  203,  14  Fed.  616,  allowing  suit  against  part- 
nership domiciled  in  Louisiana.  Approved  in  dissenting  opinion  in 
Lehigh,  etc.,  Oo.  v.  KeUy.  160  IJ.  S.  352,  40  L.  453,  16  S.  Ct  317, 
majority  denying  right  where  corporation  incorporated  In  another 
State  to  gain  Federal  jurisdiction. 

CorporationB  can  have  no  legal  existence  out  of  the  bounds  of 
sovereignty  by  which  they  are  created,  and  persons  acting  under 
them  are  presumed  to  be  resident  of  the  State  which  is  the  habitat 
of  the  corporation,  p.  328. 

This  holding  has  been  widely  affirmed.  The  following  cite,  ap- 
prove and  rely  upon  it:  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  451, 
86  L.  772,  12  S.  Ot  038,  holding  that  a  Michigan  corporation  could 
not  be  sued  in  Federal  court  in  New  York  by  a  citizen  of  a  different 
State;  St  Louis,  etc.,  R.  R.  v.  James,  161  U.  S.  556,  40  L.  806,  16 
S.  Ct  625,  holding  that  corporation,  for  purposes  of  Jurisdiction, 
was  a  citizen  of  Missouri,  though  doing  business  in  Arkansas; 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  106,  42  L.  067,  18  S.  Ct. 
528,  holding  that  an  English  corporation  could  be  sued  through  its 
agents,  in  Federal  court  of  district  where  it  .did  business;  Hatch 
V.  Chicago,  etc.,  R.  B.  Co.,  6  Blatchf.  112,  F.  0.  6,204,  holding  case 
removable  to  Federal  court  where  corporation  was  created  in,  and 
its  members  citizens  of,  another  State;  Manufacturers,  etc..  Bank 
V.  Baack,  8  Blatchf.  143,  2  Abb.  (U.  S.)  239,  F.  0.  9,052,  holding 
national  bank  resident  of  State  where  located;  Terry  v.  Imperial 
Ins.  Co.,  3  Dill.  409,  F.  0.  13,838,  holding  that  members  of  corpora- 
tion of  Great  Britain  are  presumed  to  be  residents  of  that  king- 
dom; Blackburn  v.  Selma,  etc.,  R.  R.  Co.,  2  Flipp.  531,  F.  C.  1,467, 
holding  members  of  Tennessee  corporation  estopped  to  deny  its 
citizenship  to  defeat  Jurisdiction;  Knott  v.  Southern  Life  Ins.  Co., 
2  Woods,  481,  F.  0.  7,894,  holding  members  of  corporation  could  not 
prove  citizenship  elsewhere  than  of  State  of  its  creation;  Liver- 
pool Navigation  Co.  v.  Agar,  4  Woods,  203,  14  Fed.  616,  applying 
rule  to  partnership  for  purposes  of  Jurisdiction;  Missouri,  etc.,  R. 
R.  Co.  V.  Texas,  etc.,  R.  R.  Co.,  4  Woods,  365,  10  Fed.  500.  where 
plaintiff  and  defendant  corporations  were  incorporated  in  different 
States,  held  Federal  Jurisdiction  attached;  Pacific  R.  R.  v.  Mis- 
souri Pacific  R.  R.,  5  McCrary,  375,  23  Fed.  566,  holding  that  Mis- 
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Bourl  corporation  could  not  become  citizen  of  New  York  by  estab- 
lishing headquarters  in  that  State;  SchoUenberger  v.  Forty-five  For- 
eign Ins.  Cos.,  21  Fed.  Cas.  725,  quashing  service  of  writs  upon 
agents  of  foreign  corporations  doing  business  in  State;  Thomburgh 
y.  Savage  Min.  Co.,  23  Fed.  Cas.  1121,  allowing  suit  in  Federal 
court  in  Nevada  against  California  corporation  doing  business  in 
former  State;  UphofT  v.  Chicago,  etc.,  R.  R.  Co.,  5  Fed.  548,  pre- 
suming members  of  corporation  to  be  citizens  of  Kentucky,  where 
non-resident  corporation  was  adopted  by  that  State;  Zambrlno  v. 
Galveston,  etc.,  R.  R.  Co.,  38  Fed.  451,  reviewing  authorities  and 
holding  action  against  Texas  corporation  is  presumed  to  be  against 
citizens  of  that  State;  Ysleta  v.  Cauda,  67  Fed.  7,  applying  rule  to 
municipal  corporation;  Western  Union  Tel.  Co.  v.  Dickinson,  40  Ind. 
445,  13  Am.  Rep.  296,  and  Treadway  v.  Northwestern  R.  R.  Co.,  21 
Iowa,  358,  removing  cause  to  Federal  court  on  motion  of  non- 
resident corporation;  New  Orleans  v.  Sheppard,  10  La.  Amu  269, 
holding  action  between  city  of  New  Orleans  and  non-resident  may 
be  removed  to  Federal  court;  Adams  Express  Co.  v.  Trego,  35  Md. 
62,  and  Morton  v.  Mutual  Ins.  Co.,  105  Mass.  147,  7  Am.  Rep.  506, 
both  holding  defendant  corporation  a  citizen  of  New  York  for  pur- 
poses of  Federal  jurisdiction:  Boston  Inv.  Co.  v.  Boston,  158  Mass. 
463,  33  N.  B.  581,  holding  that  foreign  corporations  doing  business 
in  State  are  not  inhabitants  within  meaning  of  statute  taxing  the 
latter;  Chicago,  etc.,  R.  R.  v.  Auditor-General,  53  Mich.  91,  18  N. 
W.  592,  holding,  where  corporations  of  different  States  are  con- 
solidated, each  has  its  domicile  in  the  State  creating  it;  Herryford 
v.  ^tna  Ins.  Co.,  42  Mo.  151,  and  Rece  v.  Newjwrt,  etc.,  Co.,  32  W. 
Va.  171,  9  8.  E.  214,  3  L.  R.  A.  575,  n.,  removing  cause  to  Fed- 
eral court;  Home  v.  Boston  &  Maine  R.  R.,  62  N.  H.  455,  holding 
corporation,  with  chartered  powers  from  three  States,  a  citizen  of 
New  Hampshire;  Shelby  v.  Hoffman,  7  Ohio  St  454,  as  to  non- 
resident cori)oration;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  621,  re- 
viewing authorities  and  holding  that  defendant  bank  could  be 
proceeded  against  as  a  non-resident  by  attachment:  State  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  45  Wis.  594,  vacating  charter  of  company 
for  not  maintaining  offices  in  the  State. 

Approved  also  in  The  Railroad  Tax  Cases,  8  Sawy.  266,  285,  13 
Fed.  745,  760,  holding  that  corporation  is  a  citizen  within  mean- 
ing of  section  1  of  fourteenth  amendment;  Clarke  v.  Central  R. 
R.  Co.,  50  Fed.  345,  15  L.  R.  A.  687,  and  n.,  holding  that  foreign 
corporation  could  not  exercise  powers  in  a  State  not  permitted  to 
•domestic  corporations;  rha>nix  Ins.  Co.  v.  Commonwealth,  5  Bush, 
73,  96  Am.  Dec.  333,  but  holding  that  corporations  are  not  citi- 
zens within  protection  of  section  2,  article  4,  Federal  Constitution. 
Oited,  arguendo,  in  dissenting  opinion,  in  Baltimore,  etc.,  R.  R. 
T.  Cary,  28  Ohio  St  219,  majority  holding  defendant  citizen  of 
Maryland  and  entitled  to  removal  of  cause.  Approved  in  dissenting 
opinions  in  Dodge  v.  Woolsey,  18  How.  371,  15  L.  418,  majority 
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holding  State  legislatloxi  imposing  greater  taxes  on  banlcs,  uncon- 
stitutional; Savings  Bank  v.  Nashua,  46  N.  H.  401,  majority  hold- 
ing that  corporation  was  not  a  person  within  meaning  of  State 
revenue  law.  Cited  in  notes,  3  Dill.  274,  F.  C.  17,728,  10  Biss.  127, 
with  list  of  authorities  on  subject  of  citizenship  of  corporations; 
54  Am.  Dec.  538,  to  the  point  that  a  corporation  is  not  a  citizen  for 
all  purposes;  12  Am.  Rep.  546,  exhaustive  treatise  of  the  subject  of 
removal  of  causes  to  Federal  courts;  66  *Am.  Dec.  121,  on  service 
of  process. 

Distinguished  in  Whitman  v.  Hubbell,  24  Blatchf.  241,  30  Fed.  82, 
holding  that  defendant,  sued  as  treasurer  of  partnership,  is  deemed 
a  citizen  of  his  own  State  and  not  that  of  firm;  Wilmer  v.  Atlanta, 
etc.,  B.  R.  Co.,  2  Woods,  455,  F.  C.  17,775,  holding  that  two  States 
might  unite  in  creating  the  same  corporate  body;  United  States  y. 
Southern  Pacific  R.  R.  Co.,  49  Fed.  302,  holding  corporation  for  pur- 
poses of  business  and  Jurisdiction  may  acquire  habitation  in  States 
other  than  that  of  Its  creation;  Assurance  Association  v.  Cole,  26  N. 
J.  L.  868,  holding  that  a  corporator  is  not  a  party  to  an  action 
against  the  corporation. 

Pleading. —  Any  established  form  of  words  used  for  expression 
of  a  particular  fact  is  a  sufficient  averment  of  it  in  law,  p.  329. 

BvidMice. —  Letters  are  competent  evidence  where  they  form 
basis  of  contract  sued  upon  as  part  of  same  transaction,  p.  333. 

Contracts. —  Common  law  will  not  enforce  a  contract  to  do  an 
act  that  Is  illegal,  or  Inconsistent  with  sound  morals  or  public 
policy;  and  a  contract  for  contingent  compensation  for  obtaining 
legislation,  and  to  use  secret  and  sinister  influence  on  legislators,  is 
void,  pp.  834,  336. 

The  citations  of  this  case  collect  a  large  number  of  authorities 
upon  the  foregoing  proposition.  In  the  Federal  courts,  the  follow- 
ing have  affirmed  and  relied  upon  the  rule:  Tool  Co.  v.  Norris,  2 
Wall.  55,  17  L.  871,  holding  agreement  for  compensation  for  pro- 
curing contract  from  the  government  void;  Trist  v.  Child,  21  Wall. 
450,  22  L.  624,  holding  void  a  contract  to  secure  passage  of  a  law 
by  Influence,  without  reference  to  merits  of  claim;  Meguire  v.  Cor- 
wlne,  101  U.  S.  Ill,  25  L.  901,  where  a  contract  for  compensation 
for  securing  appointment  of  one  as  special  counsel  for  United  States 
was  held  void;  Oscanyan  v.  Arms  Co.,  103  U.  S.  274,  26  L.  545,  where 
Turkish  consul-general,  for  compensation,  agreed  to  use  his  in- 
fluence with  his  government  to  secure  purchase  of  defendants' 
arms;  Teal  v.  Walker,  111  U.  S.  252,  28  L.  419,  4  S.  Ct.  425,  holding  . 
contract  by  mortgagor  to  deliver  possession  of  premises  In  default 
of  payment  and  before  foreclosure,  contrary  to  public  policy;  Prime 
V.  Brandon,  etc.,  Co.,  16  Blatchf.  466,  F.  C.  11,421,  refusing  to  aid 
parties  claiming  rights  to  extension  of  patent  obtained  by  deceiv- 
ing patent  office;  Osbom  v.  Nicholson,  1  Dill.  231,  F.  C.  10,595,  and 
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Buckner  v.  Street,  1  DilL  253.  7  N.  B.  B.  260,  F.  C.  2.098.  holding 
contiacts  for  purchase  and  sale  of  slaves  unenforceable;  Thomas 
V.  BrownsvlUe,  etc.,  R.  R.  Co.,  1  McCrary,  397,  2  Fed.  881,  holding 
contract  void  between  railroad  and  construction  company,  where 
two  directors  of  former  were  members  of  latter  company;  Western 
Union  Tel.  Co.  v.  Union  Pacific  R.  R.  Co.,  1  McCrary,  428,  3  Fed.  10, 
holding  that  provision  In  contract  for  transmitting  private  mes< 
sages  of  officers  of  railroad  free,  vitiated  contract;  Cook  v.  Sher- 
man, 4  McCrary,  25,  20  Fed.  169,  declaring  contract  void,  whereby 
officers  of  railroad  were  to  purchase  lands,  with  a  view  to  locating 
depots  and  stations  on  or  near  such  lands;  Hay  ward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  11,  54  U.  S.  App.  051,  652,  contract  for  commis- 
sion for  using  influence,  as  a  disinterested  person,  to  make  sale  of 
pump  to  city  council;  M'Mullen  v.  Hoffman,  69  Fed.  516,  and  S.  C, 
174  U.  8.  655,  19  S.  Ct  845,  holding  invalid,  secret  contract  by 
which  parties  were  to  pretend  to  be  competitive  bidders  for  public 
work;  Weed  v.  Black,  2  McAr.  274,  29  Am.  Rep.  620,  contract  for 
services  for  procuring  passage  of  act  of  Congress. 

State  court  citing  cases  which  affirm  and  apply  the  rule  are: 
Martin  v.  Bartow  Iron  Works,  35  Ga.  328,  holding  stipulation  for 
hire  and  removal  of  slaves  vitiated  contract;  Gillett  v.  Logan 
County,  67  111.  261,  and  Goodrich  v.  Tenney,  144  111.  428,  36  Am.  St. 
Rep.  461,  33  N.  B.  46,  19  L.  R.  A.  375,  and  n.,  holding  contracts  to 
procure  testimony  for  contingent  reward,  pernicious  and  void; 
Doane  v.  Chicago  City  R.  R.  Co.,  160  111.  32,  45  N.  E.  509,  35  L.  R.  A. 
593,  contract  for  purchase  of  abutting  owner's  consent  to  laying 
of  tracks  in  public  street;  Crichfleld  v.  Bermudez  Paving  Co.,  174 
111.  478,  51  N.  B.  556,  42  L.  R.  A.  351,  contract  for  contingent  com- 
pensation for  obtaining  legislation  necessary  to  secure  paving  con- 
tracts; Coquillard  v.  Bearss.  21  Ind.  482,  483,  484.  83  Am.  Dec.  364, 
365,  366,  holding  champertous  and  void,  contract  for  contingent  com- 
pensation for  prosecuting  claim  against  government;  Wlngate  v. 
HarrlRon  School,  59  Ind.  524,  where  school  trustee  was  to  share  In 
proflts  of  work  for  improvement  of  school  property;  Elkhart  County 
Lodge  V.  Crary,  98  Ind.  244,  49  Am.  Rep.  751,  contract  by  which  one 
was  to  use  his  influence  to  secure  location  of  post-office;  Boardman 
V.  Thompson,  25  Iowa,  502,  503,  applying  rule  to  contract  for  con- 
tingent fee  between  attorney  and  client;  Smith  v.  Western  Union 
Tel.  Co.,  84  Ky.  669,  2  S.  W.  485,  refusing  to  compel  one  to  furnish 
reports,  according  to  contract,  to  one  keeping  a  "  bucket  shop; " 
Gil  V.  Williams,  12  La.  Ann.  221,  68  Am.  Dec.  7G9,  holding  void,  con- 
tract for  securing  passage  of  act,  although  no  improper  influences 
were  used;  Bumey  v.  Ludeling,  47  La.  Ann.  96,  16  So.  516,  holding 
contracts  illegal  by  which  railroad,  for  consideration,  agrees  to 
locate  depots  at  certain  places;  Wildey  v.  Collier,  7  Md.  279,  61  Am. 
Dec.  347,  agreement  to  use  efforts  in  obtaining  nolle  prosequi  from 
governor;  Guernsey  v.  Cook,  120  Mass.  502,  contract  by  two  stock- 
holders to  appoint  one  treasurer  In  consideration  of  the  purchase 
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of  part  of  their  stock;  Boston  Bar  Assoc,  t.  Greenhood,  168  Mass. 

185,  46  N.  E.  575,  agreement  to  pay  witnesses  contingent  compensa- 
tion for  giying  and  procuring  evidence  against  valid! tj  of  a  will; 
Buck  V.  First  Nat.  Bk.,  27  Mich.  302,  15  Am.  Rep.  194,  holding 
promise  to  pay  money  in  consideration  of  signing  petition  for  ju- 
dicial clemency,  contrary  to  public  policy;  Quhrk  v.  MuUer,  14  Mont. 
474,  43  Am.  8t  Rep.  650,  36  Pac.  1079,  25  L.  R.  A.  89,  contract  to 
procure  testimony  that  would  win  the  lawsuit;  Dawson  v.  MerrlUe, 
2  Neb.  124,  contract  to  sell  homestead  before  legal  title  was  ac- 
quired; McCann  v.  McLennan,  3  Neb.  28,  holding  that  one  could 
not  recover  back  on  an  illegal,  but  executed  contract,  not  to  bid  at 
public  auction;  Clarke  v.  Omaha,  etc.,  R.  R.  Co.,  5  Neb.  320,  hold- 
ing, contract  to  convey  franchise,  lines,  etc.,  of  railroad  before 
constructed,  is  contrary  to  public  policy;  Gaston  v.  Drake,  14  Nev. 

186,  33  Am.  Rep.  555,  holding  void,  contract  made  before  elec- 
tion, to  share  fees  of  district  attorney;  Sweeney  v.  McLeod,  15  Or. 
337,  15  Pac.  278,  and  Powers  v.  Skinner,  34  Vt  281,  80  Am.  Dec. 
677,  contract  to  perform  lobby  services;  Bowman  v.  Coffroth,  59 
Pa.  St.  23,  agreement  to  procure  discharge  of  a  drafted  man;  Spal- 
ding V.  Ewing,  149  Pa.  St  379,  84  Am.  St  Rep.  611,  24  AU.  220,  15 
L.  R.  A.  729,  contract  to  obtain  legislative  mandate  compelling  post- 
office  department  to  recognize  certain  claims;  Ay  cock  v.  Braun,  66 
Tex.  204,  18  S.  W.  501,  contract  to  remove  necessity  of  adminis- 
trator's bond;  Chippewa,  etc.,  R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co., 
75  Wis.  244,  248,  44  N.  W.  22,  23,  6  L.  R.  A.  607,  608,  reviewing  au- 
thorities and  holding  contract  void,  not  to  make  effort  to  procure 
land  grant  from  legislature,  and  to  assist  another  company,  for 
consideration,  in  obtaining  same. 

Approved,  without  application,  in  Miles  v.  Thome,  38  Cal.  340, 
99  Am.  Dec.  389,  holding  valid,  contract  to  draft  a  bill  for  a  fran- 
chise for  consideration;  Foltz  v.  Cogswell,  86  Cal.  550,  25  Pac.  62, 
contract  for  services  for  advocating  openly  a  bill  before  legislature, 
held  valid;  State  v.  Johnson,  52  Ind.  200,  holding  promise  to  donate 
money  to  State  on  condition  that  governor  locate  school  at  certain 
place,  is  not  against  public  policy;  Denison  v.  Crawford  County,  48 
Iowa,  215,  where  services  of  agent  for  county,  to  procure  legislation, 
were  open  and  legitimate;  M'Bratney  v.  Chandler,  22  Kan.  695,  31 
Am.  Rep.  215,  holding  question  of  legality  of  attorney's  services 
should  have  gone  to  jury;  Barry  v.  Capen,  151  Mass.  101,  23  N.  B. 
736,  holding  contract  valid  to  make  public  argument  before  street 
commissioners  for  compensation;  Lyon  v.  Mitchell,  36  N.  Y.  239, 
93  Am.  Dec.  506,  holding  contract  valid  whereby  agent  was  al- 
lowed compensation  for  selling  vessels  to  government;  Yates  v. 
Robertson,  80  Va.  484,  holding  contract  valid,  by  which  plaintiffs 
prepared  bill  and  assisted  in  obtaining  its  passage  through  legis- 
lature; Houlton  v.  Nichol.  93  Wis.  397.  57  Am.  St  Rep.  929,  67 
N.  W.  716,  33  L.  R.  A.  108.  upholding  contract  for  services  In  getting 
public  lands  opened  for  settlement  under  existing  laws.    Cited  in 
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notes.  3  DllL  887,  P.  0.  16,806,  and  16  Ind.  71.  Olted  generally  in 
Baltimore  v.  Pittsburgh,  etc.,  R.  R.  Co.,  1  Abb.  (U.  S.)  12,  F.  0.  827, 
where  validity  of  act  of  legislature  was  drawn  in  question;  Lord 
V.  Doyle,  1  Cliff.  458,  F.  O.  8,505,  as  to  effect  upon  proof  of  notice,  of 
agreement  to  keep  mortgage  secret;  Murray  v.  Chicago,  etc.,  R  R 
Co.,  62  Fed.  41,  where  action  was  brought  to  recover  back  alleged 
unreasonable  rates  charged  for  transportation  of  freight;  Gatton 
V.  Chicago,  etc.,  R.  R.  Co.,  85  Iowa,  142,  63  N.  W.  589,  28  L.  R.  A. 
566,  holding  that  there  can  be  no  recovery  in  State  court  for  dis- 
criminating rate  in  interstate  shipment.  Cited  as  authority  in  con- 
curring opinion,  Woodworth  v.  Wilson,  11  La.  Ann.  404,  majority 
holding  that  there  was  nothing  immoral  in  contract  by  which  one 
for  consideration  withdrew  application  for  appointment  as  curator. 
Approved,  in  dissenting  opinion,  in  Sandldge  v.  Sanderson,  21  La. 
Ann.  766,  majority  holding  contract  illegal,  only  as  to  that  part 
concerning  sale  of  slaves.  Cited  in  notes,  40  Am.  Dec.  524,  42  Am. 
Dec.  666,  66  Am.  Dec.  507,  with  collection  of  authorities  on  validity 
of  lobbying  contracts;  97  Am.  Dec.  716,  on  subjects  of  bribery  and 
agreements  to  vote  a  certain  way. 

Contracts. —  Act  of  February  26,  1853,  to  prevent  frauds  upon 
treasury  of  the  United  States,  annuls  all  champertous  contracts 
with  agents  of  private  claims,  p.  336. 

Cited  and  affirmed  in  Ball  v.  Halsell,  161  U.  S.  78,  85,  40  L.  623, 
626,  16  S.  Ct.  555,  558,  where  plalntilf  had  agreed  to  prosecute 
claims  for  Indian  depredations  for  one-half  of  amount  allowed  by 
government;  Jones  v.  Blacklldge,  9  Kan.  568,  12  Am.  Rep.  506,  con- 
tract for  prosecuting  claim  for  Injury  to  land. 

Contracts. —  Compensation,  depending  on  success  in  obtaining 
specified  legislation,  cannot  be  demanded,  where  party  failed  to 
perform  that  condition,  p.  337. 

Courts. —  Corporations  are  not  citizens  for  jurisdictional  purposes, 
but  Federal  jurisdiction  depends  on  citizenship  of  individuals  com- 
posing the  corporate  body,  per  Daniels,  J.,  dissenting,  pp.  838-354. 

Cited  in  dissenting  opinion,  Covington,  etc.,  Co.  v.  Shepherd,  21 
How.  120.  1<)  I^.  41.  where  Daniels.  J.,  dissents  on  same  grounds  as 
given  in  principal  case;  Dodge  v.  Woolsey,  18  How.  366,  15  L.  415, 
where  Campbell,  J.,  dissents  on  same  grounds. 

16  How.  354-369,  14  L.  970,  HORNER  v.  BROWN. 

Writ  of  right  to  recover  corporeal  hereditaments  In  fee  simple, 
being  a  matter  of  State  process,  may  be  resorted  to  in  Federal  Cir- 
cuit Court,  though  abolished  in  courts  of  State,  p.  364. 

Approved  in  Derby  v.  Jacques.  1  Cliff.  437,  F.  C.  3,817,  holding 
judgment  in  a  writ  of  entry  In  State  court  a  bar  to  writ  of  right 
in  Federal  court.     Cited  generally  in  Ex  parte  Boyd,  105  U.  S.  651, 
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26  L.  1202,  holding  party  recovering  judgment  In  Federal  court  Is 
entitled  to  same  remedies  as  judgment  creditor  in  State  court;  Bar- 
ber V.  Pittsburgh,  etc.,  B.  B.,  166  U.  S.  100,  41  L.  933.  17  S.  Cf.  491, 
holding  single  decision  of  State  court  on  construction  of  words  of 
particular  devise  Is  not  conclusive  evidence  of  law  of  State,  in  a 
Federal  court.  Cited  in  note,  50  Am.  Dec.  174,  discussing  extent 
of  use  of  writ  in  this  country. 

Judgment  of  nonsuit  decides  nothing  as  to  subject-matter,  and 
plaintiff  may  reassert  it  In  another  suit,  p.  365. 

Approved  and  relied  upon  as  follows:  Manhattan  Life  Ins.  Co. 
V.  Broughton,  109  U.  S.  125,  27  L.  880,  3  8.  Ct  100,  holding  judg- 
ment of  non-suit  could  not  support  plea  of  res  ad  judicata  or  have 
any  weight  as  evidence  at  another  trial;  Gardner  v.  Michigan  Cent. 
R.  R.,  150  U.  S.  356,  37  L.  1109,  14  S.  Ct.  142,  where  plaintiff  was 
non-suited  in  State  court,  after  appeal,  and  new  trial  ordered;  Bad- 
ger V.  Badger,  1  Cliff.  245,  F.  C.  717,  holding  dismissal  of  bill  in 
equity  granted  on  plaintiff's  motion  without  objection,  no  bar  to 
subsequent  action;  Keller  v.  Stolzcnbach,  20  Fed.  48,  holding  decree 
dismissing  bill  for  failure  to  reply  to  plea,  not  conclusive;  Ander- 
son V.  Gregory,  43  Conn.  64,  holding  judgment  of  non-suit  not  a 
bar,  even  where  plea  of  set-off  was  filed  in  prior  suit;  State  v. 
Anderson,  26  Fla.  262,  8  So.  6,  applying  rule  where  a  former  suit 
had  been  dismissed  without  prejudice;  Smith  v.  Floyd  County,  85 
Ga.  423,  11  S.  E.  850,  holding,  under  the  code,  non-suit  no  estoppel; 
I*endergrass  v.  York  Mfg.  Co.,  76  Me.  514,  holding  prior  suit  no  bar, 
dismissed  after  careful  review  of  testimony;  Hayes  v.  Collins,  114 
Mass.  56,  holding  judgment  for  costs  upon  petition  for  review  not 
a  bar  to  a  new  petition;  West  v.  McMuUen,  112  Mo.  410,  20  S.  W. 
629,  holding  order  setting  aside  judgment  of  non-suit  reinstated 
cause  for  trial;  Water  Works  Co.  v.  School  Dist.,  23  Mo.  App.  235, 
holding  order  overruling  motion  to  set  aside  non-suit  is  not  con- 
clusive of  merits;  Cheney  v.  Cooper,  14  Neb.  418,  16  N.  W.  472, 
where  former  suit  pleaded  in  bar  had  been  dismissed  without  a 
hearing  on  merits,  held  no  estoppel;  Robinson  v.  Merchants,  etc., 
Co.,  16  R.  I.  639^  19  Atl.  114,  holding  present  suit  not  barred  by 
prior  judgment  of  non-suit  Cited,  without  particular  application,  in 
Lipplncott  V.  Shaw  Carriage  Co.,  25  Fed.  587.  Cited  in  elaborate 
and  valuable  note,  96  Am.  Dec.  778,  reviewing  authorities  and  dis- 
cussing subject  of  what  facts  are  not  res  adjudlcata. 

Distinguished  in  United  States  v.  Parker,  120  U.  S.  95,  30  L.  604, 
7  S.  Ct.  458,  holding  judgment  of  dismissal,  based  upon  agreement 
of  parties,  a  Judgment  on  the  merits  and  bar  to  another  action; 
Bledsoe  v.  Erwln.  33  La.  Ann.  619,  620,  holding  suit  dismissed  at 
plaintiff's  costs  without  reserve  for  renewal  of  action,  conclusive. 

Judgment. — Non-suit  upon  an  agreed  statement  of  facts  has 
same  effect  as  nonsuit  for  non-appearance,  delay  or  mistake,  p. 
865. 
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Cited  and  followed  as  authority  In  Kelly  t.  Milan,  21  Fed.  863, 
holding  consent  decree  entered  npon  agreed  statement  of  facts,  and 
comf(romlse,  not  binding  as  to  validity  of  bonds  in  question;  Mande- 
vlUe  V.  Beynolds,  68  N.  Y.  543,  holding  plaintiff  not  concluded  by  an 
order  entered  npon  stipulation  of  his  attorney,  showing  satisfac- 
tion of  judgment.  Cited  In  note,  49  Am.  St  Rep.  838,  reviewing 
subject  of  non-suit  and  plea  of  res  adjudicata. 

Limited  in  Derby  v.  Jacques,  1  Cliff.  432,  F.  O.  8,817,  holding  Judg- 
ment on  agreed  statement  of  facts  a  bar  where  it  provided  for  fur- 
ther orders  by  the  court  without  restriction. 

Wills. —  Where  testator  bequeathed  life  estates  to  a  son,  the 
premises  to  descend  to  the  hitter's  heirs,  and  also  other  property 
absolutely,  a  codicil  revoking  that  part  of  will  wherein  any  estate 
is  devised  or  bequeathed  to  the  son,  does  not  revoke  the  devises 
and  bequests  to  the  heirs,  p.  368. 

Miscellaneous. —  Cited  in  dissenting  opinion,  Dred  Scott  v.  San- 
ford,  19  How.  603,  15  L.  783,  discussing  argument  of  counsel  in 
principal  case  on  question  of  State  laws  being  rules  of  decision  in 
Federal  courts. 

16  How.  369-415,  14  L.  977,  PIQTJA  BRANCH  OF  STATB  BANK 
OF  OHIO  V.  KNOOP. 

Constitutional  law  —  taxation. —  Act  of  1845,  of  Ohio,  requiring 
banks  to  set  off  certain  part  of  dividends  for  use  of  the  State,  in 
lieu  of  all  other  taxes,  is  a  contract  as  to  banks  chartered  under  it, 
protected  by  the  Federal  Constitution,  and  not  a  law  merely  pre- 
scribing rule  of  taxation,  pp.  380,  382. 

This  phase  of  the  operation  of  the  Dartmouth  College  doctrine 
has  already  been  discussed  in  the  note  to  the  College  case  (Book 
I,  p.  916  et  seq.)  and  elsewhere.  The  following  citing  cases  show 
how  extensively  this  ruling  has  been  affirmed  and  relied  upon: 
Home  of  the  Friendless  v.  Rouse,  8  Wall.  438,  19  L.  498,  holding 
State  of  Missouri  had  exempted  property  of  corporation  from  taxa- 
tion by  contract;  Davis  v.  Gray,  16  Wall.  232,  21- L.  457  (affirming 
S.  C,  1  Woods,  423,  F.  C.  5,715),  holding  an  act  of  incorporation 
of  railroad,  and  also  land  grant,  to  constitute  contracts;  Farring- 
ton  V.  Tennessee,  95  U.  S.  690,  24  L.  561,  holding  taxes  upon  bank 
irrevocably  fixed  by  charter;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  665,  29  L.  522.  6  8.  Ct.  260,  holding  State  bound 
by  grant  of  exclusive  right  to  supply  gas  to  a  city;  Sala  v.  New 
Orleans,  2  Woods,  194,  F.  C.  12,246,  holding  State  bound  by  act 
Incorporating  bank,  whereby  it  acquired  rights  to  operate  and  sell 
waterworks;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods, 
242,  F.  C.  8,541,  holding  that  charter  to  lottery  company  was  a 
contract  and  could  not  be  repealed;  Arkansas  v.  County  Court,  19 
Ark.  367,  an  act  exempting  swamp  lands  from  taxation  and  ac- 
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cepted,  held  Irrepealable;  English  v.  OUyer,  28  Ark.  334,  holding 
State  and  mnniclpality  bound  to  receive  treasurer's  certificates  in 
payment  for  all  State,  county  and  municipal  taxes;  Winona,  etc., 
R.  B.  V.  County  of  Deuel,  3  Dak.  Ter.  13,  12  N.  W.  564,  holding 
lands  of  railroad  exempt  by  virtue  of  charter;  State  v.  Bank  of 
Smyrna,  2  Houst.  116,  73  Am.  Dec.  701,  holding  bank  exempt  as 
stipulated  in  charter,  but  not  beyond  that;  State  of  Georgia  y. 
Georgia,  etc.,  Ck).,  54  Ga.  426,  holding  stock  of  railroad  exempt  by 
charter  contract;  State  of  Georgia  v.  Western,  etc.,  R.  B.  Co.,  66 
Ga.  567,  holding  State  bound  by  lease  not  to  exact  payment  of  any 
other  sum  of  money  than  monthly  rental;  Franklin  County  Court 
V.  Deposit  Bank,  87  Ky.  382,  9  S.  W.  214,  holding  State  bound  by 
charter  to  bank  to  receive  specific  tax  in  lieu  of  all  other  taxes; 
State  V.  Young,  29  Minn.  539,  9  N.  W.  747,  holding  State  bound 
by  constitutional  amendment  providing  for  loan  to  railroad  com- 
panies of  bonds  of  the  State;  Mechanics*  Bank  v.  City  of  Kansas, 
73  Mo.  558,  holding  banks  exempted  from  paying  certain  taxes  by 
statutory  provision;  State,  etc.,  B.  R.  v.  Douglass,  Beceiver,  34  N.  J. 
L.  85,  holding  tax  regulated  by  charter;  Sebastian  v.  Covington, 
etc.,  Co.,  21  Ohio  St.  459,  holding  act  confirming  charter  to  be  a 
franchise  in  nature  of  a  compact;  State  v.  Bank  of  Commerce,  95 
Tenn.  231,  31  S.  W.  995,  charter  providing  for  tax  in  lieu  of  all  other 
taxes;  Brownsville  v.  Basse,  36  Tex.  501,  holding  that  act  granting 
lands  to  city  could  not  be  repealed:  Houston,  etc.,  R.  R.  Co.  v. 
Commissioner,  36  Tex.  434,  concurring  opinion,  court  holding  State 
bound  by  railroad  charters  to  deliver  deeds  to  certain  sections  of 
land. 

Cited  as  to  legislative  power  over  taxation,  in  elaborate  note,  55 
Am.  Dec.  287,  and  as  to  power  of  granting  immunity  by  contract, 
72  Am.  Dec.  683,  note.  Approved  in  Chenango  Bridge  Co.  v.  Bing- 
hamton,  etc.,  Co.,  27  N.  Y.  92,  holding,  however,  that  certain  ex- 
clusive privileges  claimed  by  plaintiff  had  not  been  granted  by 
charter.  Approved  in  dissenting  opinion,  Chenango  Bridge  Co.  v. 
Binghamton,  etc.,  Co.,  27  N.  Y.  113,  119,  majority  holding  privilege 
claimed  not  within  grant.  Cited,  arguendo,  in  Stone  v.  Farmers* 
Loan,  etc.,  Co.,  116  U.  S.  328,  29  L.  643,  6  S.  Ct  343,  holding  that 
State  had  not  granted  away  its  rights  to  limit  railroad  charges  and 
tolls;  Walcott  v.  People,  17  Mich.  82,  holding  State  had  constitu- 
tional right  to  impose  specific  tax  on  express  company.  Cited  in 
concurring  opinion  in  Camblos  v.  Philadelphia,  etc.,  R.  R.  Co.,  4 
Fed.  Cas.  1107,  construing  railroad  charter.  Cited  generally  in 
Thompson  v.  Commonwealth,  81  Pa.  St.  322,  holding  that  the  abol- 
ishment of  ofiice  of  commissioners  did  not  impair  obligation  of 
contracts  of  indebtedness  incurred  by  State;  McKinney  v.  Memphis, 
etc..  Hotel  Co.,  12  Heisk.  119,  holding  that  rate  of  interest  on  bonds 
should  be  uniform. 

Distinguished  in  Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  440,  14 
L,  1007,  holding  tbat  insurance  companies  were  not  entitled  to  priv- 
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lieges  of  banks  under  act  of  1845;  Williamson  y.  New  Jersey,  130 
U.  S.  190,  32  L.  019,  9  S.  Ct  457,  holding  grant  of  power  of  taxa- 
tion to  township  Is  not  a  contract,  and  is  subject  to  reyocation; 
Shelby  Ctounty  y.  Union,  etc.,  Bank,  161  U.  S.  155,  40  L.  653,  16 
S.  Gt  560,  holding  that  exemption  In  charter,  while  applying  to 
shares  of  stock  In  hands  of  shareholders,  did  not  extend  to  capital 
stock  of  corporation  or  its  surplus;  Floyd  y.  Blandlng,  54  Cal.  46, 
holding  fixing  of  water  front  by  legislature  was  not  a  contract,  and 
line  could  be  changed  by  subsequent  legislation;  Winchester,  etc., 
Turnpike  Co.  y  Croxton,  98  Ky.  746,  34  S.  W.  520,  33  L.  R.  A.  190, 
and  n.,  holding  w^lng  of  toll-rate  by  legislature  was  not  an  abandon- 
ment of  future  regulation;  New  Orleans  y.  Orleans  B.  R.  Co.,  42 
La.  Ann.  5,  21  Am.  St.  Rep.  366,  7  So.  59,  holding  exemption  from 
license  tax  could  not  be  implied  from  fact  that  bonus  was  glyen 
for  franchise;  East  Saginaw  Mfg.  Co.  y.  East  Saginaw,  19  Mich. 
282,  2  Am.  Rep.  91,  holding  act  offering  bounties  to  salt  com- 
panies did  not  create  a  contract;  Manlsteo,  etc.,  R.  R.  Co.  y.  Com- 
missioner of  Railroads,  76  N.  W.  634  (Mich.),  holding  general  hiw 
exempting  railroads  for  limited  time  did  not  create  a  contract; 
Franklin  Society  y.  Manchester,  60  N.  H.  350,  holding  similarly  as 
to  church  property;  Matter  of  Lee's  Bank,  21  N.  Y.  14,  where  legis- 
lature had  reserved  right  to  amend  charter  affecting  stockholders^ 
liability;  People  y.  Roper,  35  N.  Y.  633,  holding  statute  repealable 
exempting  certain  property  without  consideration;  Iron  City  Bank 
y.  Pittsburg,  37  Pa.  St.  346,  where  right  to  amend  charters  was 
reserved  in  Constitution;  Burroughs  y.  Peyton,  16  Gratt  491,  492, 
holding,  one  allowed  to  provide  substitute  In  military  service,  not 
exempt  from  duty  under  subsequent  law. 

A  municipal  corporation,  In  which  is  vested  some  portion  of  the 
administration  of  the  government,  may  be  changed  at  will  of  leg- 
islature, p.  380. 

Cited  and  followed  in  Meyer  v.  Muscatine,  1  Wall  393,  17  L.  567^ 
holding  legislature  had  power  to  authorize  city  to  Issue  bonds; 
Jones  v.  Pensacola,  13  Fed.  Cas.  1005,  holding,  surrender  of  char- 
ter, under  authority  of  legislature,  dissolved  municipal  corpora* 
tlon  of  Pensacola;  Blessing  v.  Galveston,  42  Tex.  658,  holding  legis- 
lature had  power  to  create  local  municipal  tribunals  as  an  essential 
necessity.  Cited  approvingly  In  CooUdge  v.  Brookline,  114  Mass. 
597,  holding  town  had  no  power  to  raise  money  by  taxation  to  pre- 
vent, before  the  legislature,  a  change  in  its  boundaries.  Approved 
in  dissenting  opinions.  Wells  v.  Cole,  27  Ark.  614,  majority  holding 
legislature  cannot  compel  counties  to  receive  State  certificates  of 
indebtedness  In  payment  of  taxes;  Chicago  City  R.  R.  Co.  v.  People, 
73  111.  552,  majority  holding  city  could  waive  condition  as  to  time 
for  completing  railroad,  where  State  had  not  Imposed  the  condition. 

Corporations. —  A  bank  where  stock  is  owned  by  individuals  is 
a  private  corporation,  although  Its  objects  partake  of  public  na> 
ture,  p.  380. 
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A  State,  in  exempting  certain  property  from  taxation,  does  not 
relinquish  a  part  of  Its  sovereign  power,  p.  884. 

Exemption  of  property  from  taxation  is  a  question  of  policy  and 
not  of  power,  p.  3S4. 

Cited  and  followed  in  Wells  v.  Central  Vermont  R  B.  Co.,  14 
Blatchf .  430,  F.  C.  17,390,  holding  statute  valid  exempting  railroad 
property  from  taxation;  State  v.  Bank  of  Smyrna,  2  Houst  116,  73 
Am.  Dec  701,  holding  valid,  stipulations  in  charter  exempting  bank 
from  certain  taxes.  Cited  generally  in  concurring  opinion,  Ohio 
Life  Ins.  Co.  v.  Debolt,  16  How.  446,  14  L.  1009,  court  holding  that 
insurance  companies  were  not  entitled  to  same  exemptions  as 
banks  under  laws  of  Ohio.    Cited  in  note,  72  Am.  Dec.  683. 

Constitutional  law. —  A  right  set  up  under  a  grant  of  privileges 
or  franchises  from  the  State  must  clearly  appear,  and  cannot  be 
presumed,  p.  388. 

Cited  as  authority  in  Arkansas  v.  County  Court,  19  Ark.  366,  con- 
struing grant,  exempting  lands  from  taxation,  in  favor  of  State; 
Burroughs  v.  Peyton,  16  Gratt  494,  grant  of  privilege  to  enable 
one  to  provide  substitute  in  military  service.  Approved  in  dissent- 
ing opinion,  Chenango  Bridge  Co.  v.  Binghamton,  etc.,  Co.,  27  N.  Y. 
114,  majority  finding  in  favor  of  State. 

Constitutional  law. —  State  has  power  to  make  a  contract  which 
shall  bind  it  in  the  future,  but  not  to  annul  or  impair  it,  p.  389. 

Cited  and  principle  followed  in  Von  Hoffman  v.  Qulncy,  4  WalL 
654,  18  L.  410,  holding  State  had  power  to  authorize  municipality 
to  issue  bonds,  and  to  levy  necessary  taxes  to  meet  them;  Tennes- 
see, etc.,  B.  B.  Co.  V.  Moore,  36  Ala.  386,  holding  State  bound  by  a 
contract  to  loan  money  in  aid  of  construction  of  railroad;  Winona, 
etc.,  B.  B.  V.  County  of  Deuel,  3  Dak.  Ter.  13,  12  N.  W.  564,  and 
State  of  Georgia  v.  Georgia,  etc.,  Co.,  54  Ga.  426,  both  holding 
State  had  power  to  exempt  property  from  taxation;  Bank  v.  Al- 
bany, 11  Ind.  141,  holding  exercise  of  power  exempting  bank  from 
taxation  is  constitutional;  Bedlon  v.  Barker,  4  Kan.  387,  96  Am. 
Dec.  179,  contract  to  print  "  General  Statutes  "  for  a  year;  Bobert- 
son  V.  Land  Commissioner,  44  Mich.  278,  6  N.  W.  661,  holding  State 
could  not  alter  terms  of  contract  of  sale,  but  in  absence  of  stipula- 
tion it  might  tax  lands  sold  to  individuals;  Colt  v.  Grand  Baplds, 
115  Mich.  496,  73  N.  W.  812,  holding  city  bound  by  contract  not  to 
assess  land  Injured  by  construction  of  sewer;  Scotland  County  v. 
Missouri,  etc.,  B.  B.  Co.,  65  Mo.  134,  holding  legislature  had  power 
to  exempt  property  from  taxation;  North.  Pac.  B.  B.  v.  Garland,  5 
Mont  187,  3  Pac.  155,  holding  Congress  had  power  to  exempt 
property;  Northern  Pac.  E.  B.  v.  Barnes,  2  N.  Dak.  339,  51  N.  W. 
393.  holding  State  has  power  to  classify  corporations  for  purposes 
of  taxation,  on  basis  of  contract 
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Approved  also,  but  without  application,  In  Salt  Go.  v.  Bast  Sagi- 
naw, 13  WalL  376,  20  L.  618  (affirming  S.  €.,,19  Mich.  282, 283,  2  Am. 
Bep.  91,  92),  holding  that  act  exempting  corporations  from  taxes, 
and  offering  bounties,  was  not  a  contract;  Erie  B.  R  Go.  y.  Penn- 
sylvania, 21  WalL  498,  22  L.  598,  holding  an  act  laying  tax  on 
railroad  was  not  a  contract,  surrendering  power  to  lay  further 
taxes.  Approved  In  concurring  opinion,  Farris  v.  Vannier,  6  Dak. 
Ter.  213,  42  N.  W.  41,  3  L.  R  A.  724,  court  holding  that  legislature 
could  exempt  real  estate  of  unorganized  counties  from  taxation. 
Approved  in  the  following  dissenting  opinions:  Barbour  v.  Louisville 
Board  of  Trade,  82  Ky.  664,  majority  holding  act  exempting  real 
estate  of  board  of  trade  from  taxation  unconstitutional;  Bast  Sagi- 
naw Mfg.  Go.  V.  Bast  Saginaw,  19  Mich.  290,  majority  holding  that 
State  had  not  bound  Itself  not  to  discontinue  exemptions;  Missis- 
sippi Mills  V.  Cook,  66  Miss.,  71,  majority  holding  that  power  to  ex- 
empt corporations  from  taxation  was  limited  by  State  Gonstitu- 
tlon;  Lynn  v.  Polk,  8  Lea,  318,  majority  holding  void  an  act  allow- 
ing coupons  on  State  bonds  to  be  received  in  payment  of  taxes. 

Limited  in  Mott  v.  Pennsylvania  B.  B.,  30  Pa.  St  31,  72  Am.  Dec. 
677,  holding  legislature  did  not  have  power  to  exempt  railroad 
from  taxation  forever. 

Constitutional  law  —  courts. — The  Federal  government  has  no 
power  to  regulate  Internal  concerns  of  a  State,  which  are  subjects 
of  contract,  but  when  contracts  growing  out  of  them  are  Impaired 
by  act  of  State,  the  Federal  court  may  Inquire  whether  act  com- 
plained of  Is  in  violation  of  them,  p.  391. 

Gited  and  principle  followed  In  Davis  v.  Gray,  16  WalL  220,  21 
L.  463,  sustaining  Federal  jurisdiction  where  validity  of  acts  of 
State  of  Texas,  disposing  of  plaintiff's  lands,  was  drawn  in  ques- 
tion; Louisville,  etc.,  B.  B.  Go.  v.  Palmes,  109  U.  S.  256,  27  L.  926, 
3  S.  Gt  201,  holding  that  legislature  of  Florida  had  not  the  power 
to  exempt  its  railroad  property  from  taxation,  hence  no  contract; 
New  Orleans  Water  Works  v.  Louisiana  Sugar  Go.,  125  U.  S.  36,  31 
L.  614,  8  S.  Gt.  751,  denying  jurisdiction  where  State  court  decides 
contract  rights  independently  of  subsequent  State  law;  Saginaw 
Oas  Light  Go.  v.  Saginaw,  28  Fed.  532,  inquiring  into  validity  of  act 
of  municipality  to  which  legislature  had  delegated  powers;  State 
of  Georgia  v.  Atkins,  35  6a.  317,  1  Abb.  (U.  S.)  25,  F.  G.  5,350,  hold- 
ing State  may  sue  In  Federal  court  to  restrain  collection  of  reve- 
nue tax  by  United  States.  Approved  In  Gutting  v.  Gilbert,  5 
Blatchf.  263,  F.  G.  3,519,  an  action  respecting  internal  revenue  law; 
Bond  Debt  Gases,  12  S.  G.  271,  examining  question  of  validity  of 
certain  contracts  In  light  of  Supreme  Gourt  decisions. 

Distinguished  in  State  v.  Doyle,  40  Wis.  212,  213,  214,  holding 
Federal  court  had  no  jurisdiction  to  restrain  secretary  of  State  from 
revoking  license  to  foreign  insurance  company. 
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Courts. —  The  established  construction  of  a  statute  of  a  State  is 
received  as  part  of  the  statute  by  the  Federal  courts,  p.  391. 

Approved  in  dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How. 
604,  15  L.  783,  majority  holding  question  of  freedom  acquired  by 
slaves  settled  by  decisions  of  highest  court  of  Missouri.  Approved 
without  applying  rule  in  Louisville,  etc.,  R.  R.  Co.  v.  Palmes,  109 
U,  S.  256,  27  L.  926,  3  S.  Ct  201,  refusing  to  follow  single  decision 
of  State  court  declaring  corporation  exempt  from  taxation  by 
statute. 

Distinguished  in  Talcott  v.  Township  of  Pine  Grove,  1  Flipp.  128, 
129,  F.  O.  13,735,  refusing  to  follow  State  decision  based  on  reasons 
of  general  operation  and  invalidating  past  contracts. 

Constitutional  law  —  taxation. —  Act  of  1851,  of  Ohio,  under 
which  a  higher  tax  is  assessed  on  bank  than  stipulated  in  its  char- 
ter, granted  under  act  of  1846,  is  a  violation  of  contract,  and  pro 
tanto  void,  p.  392. 

Cited  and  affirmed  in  Dodge  v.  Woolsey,  18  How.  346,  358,  360, 
15  L.  407,  412,  413,  holding  similar  act  unconstitutional  in  action 
brought  by  a  stockholder;  Mechanics,  etc..  Bank  v.  Debolt,  18 
How.  383,  15  L.  460,  and  Mechanics,  etc..  Bank  v.  Thomas,  18 
How.  385,  15  L.  460,  adopting  decision  of  principal  case;  Jefferson 
Branch  Bank  v.  Skelly,  1  Black,  442,  448,  17  L.  177,  179,  Franklin 
Branch  Bank  v.  State,  1  Black,  475,  17  L.  180,  and  Wright  v.  Sill. 

2  Black,  544,  17  L.  333,  affirming  again  unconstitutionality  of  this 
law;  Farrington  v.  Tennessee,  95  U.  S.  690,  24  L.  561,  holding  void 
a  tax  added  to  that  fixed  by  charter  of  bank;  Gray  v.  Davis,  1 
Woods,  424,  F.  C.  5,715,  holding  constitutional  provision  void  an- 
nulling grant  of  land  to  railroad;  Lousiana,  etc.,  Co.  v.  Fltzpatrick, 

3  Woods,  254,  F.  C.  8,541,  holding  charter  to  lottery  company  could 
not  be  repealed;  Corbin  v.  Board  of  Commrs.,  1  McCrary,  527,  3  Fed. 
362,  declaring  void  an  act  destroying  rights  given  by  previous  law 
to  purchaser  at  tax  sale;  Tucker  v.  Russell,  82  Fed.  265,  holding 
inoperative  an  act  altering  manner  of  voting  fixed  in  charter  of 
corporation;  Arkansas  v.  County  Court,  19  Ark.  372,  374,  collecting 
authorities,  and  holding  act  imposing  taxes  on  exempted  swamp 
lands  repugnant  to  Constitution;  Jacoway  v.  Denton,  25  Ark.  646, 
holding  provision  of  Constitution  void  impairing  obligation  of  slave 
contracts;  Edwards  v.  Jagers,  19  Ind.  413,  holding  act  authorizing 
sale  of  seminary  violated  its  charter;  Redlon  v.  Barker,  4  Kan,  384, 
96  Am.  Dec.  177,  holding  act  void  providing  for  award  of  printing 
contract  to  other  than  contractor  under  previous  statute;  State  v. 
Young,  29  Minn.  539,  9  N.  W.  747,  holding  constitutional  amend- 
ment invalid  affecting  the  security  of  State  railroad  bonds;  State 
V.  Auditor,  5  Ohio  St  446,  and  Ross  County  Bank  v.  Lewis,  5  Ohio 
8t  449,  holding  that  certain  acts  violated  rights  acquired  by  banks 
organized  under  above  law  of  1845;  Lynn  v.  Polk,  8  Lea,  177,  259, 
holding  void  "  an  act  to  compromise  and  settle  bonded  indebtedness 
of  State  of  Tennessee." 
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Cited  generally  in  concurring  opinion,  Ohio  Life  Ins.  CJo.  T.  De- 
bolt,  16  How.  447,  14  L.  1010,  court  holding  that  insurance  com- 
panies came  within  operation  of  act  of  1851.  Approved  without 
applying  rule,  Pearsall  v.  Great  Northern  R.  K.,  161  U.  S.  662,  40  L. 
843,  16  S.  Ct  709  (reversing  S.  C,  73  Fed.  936),  holding,  where 
general  power  to  consolidate,  granted  by  charter,  remains  unexe- 
cuted, legislature  may  declare  that  power  shall  not  extend  to  par- 
allel or  competing  lines;  Alpers  v.  San  Francisco,  12  Sawy.  640,  32 
Fed.  508,  holding,  however,  that  court  cannot  restrain  passage  of 
an  unconstitutional  act;  Stevens  v.  St  Mary's  School,  144  111.  352, 
36  Am.  St  Rep.  447,  32  N.  E.  967,  18  L.  R.  A.  837,  and  Des  Moines 
Gas  Co.  V.  Des  Moines,  44  Iowa,  610,  24  Am.  Rep.  759,  holding 
courts  will  not  interfere  with  passage  of  unconstitutional  orders  or 
ordinances;  Jenkins  v.  Charlestown,  5  S.  C.  398,  22  Am.  Rep.  19, 
but  holding  that  there  was  no  implied  contract  that  city  would 
not  tax  its  own  stock.  Cited  as  authority  in  dissenting  opinion, 
Matheny  v.  Golden,  5  Ohio  St  428,  majority  holding  lands  of  uni- 
versity exempted  by  charter  contract 

Distinguished  In  Pennsylvania  College  Cases,  13  WalL  214,  20  L. 
653,  where  there  was  implied  reservation  in  charter  that  it  might 
be  altered  by  act  of  legislature;  Salt  Co.  v.  East  Saginaw,  13  WalL 
376,  378,  20  L.  613,  614,  holding  an  act  exempting  from  taxation, 
and  offering  bounty  to,  all  corporations  of  a  certain  class,  is  not  a 
contract,  and  may  be  repealed  at  any  time;  New  Orleans,  etc.,  R. 
R.  Co.  V.  New  Orleans,  143  U.  8.  195,  36  L.  122,  12  S.  Ct  407,  holding 
ordinance  imposing  license  tax  on  railroad  did  not  impair  obligation 
of  contract  by  which  city  sold  franchise,  etc.;  Grand  Lodge  v.  New 
Orleans,  166  U.  S.  146,  41  L.  952,  17  S,  Ct  524,  holding  Constitution 
repealed  an  act  granting  gratuitous  exemption  from  taxation  to 
masonic  lodge;  Hewitt  v.  New  Tork,  etc.,  R.  R.  Co.,  12  Blatchf.  462, 
F.  C.  6,443,  reviewing  authorities  and  holding  that  by  virtue  of 
Constitution  and  statute  legislature  could  amend  charter  granting 
exemption  from  taxation;  Minot  v.  Philadelphia,  etc.,  R.  R.  Co.,  2 
Abb.  (U.  S.)  337,  F.  C.  9,645,  holding  bonus  given  by  corporation  for 
charter,  does  not  secure  it  from  future  taxation;  Northern  Bank  v. 
Stone,  88  Fed.  423,  where  State  had  reserved  generally  the  right  to 
amend  charters,  held  to  apply  to  extension  of  pre-existing  charters; 
Reed  &  Co.  v.  Beall,  42  Miss.  486,  sustaining  act  taxing  license, 
where  there  was  nothing  in  latter  exempting  them;  Washington 
University  v.  Rowse,  42  Mo.  321,  holding  gratuitous  exemption 
granted  to  university  might  be  revoked  by  subsequent  legislation. 
Doubted  in  House,  ex  parte,  36  Tex.  85,  as  to  whether  people  could 
repeal  exemption  from  Jury  duty  granted  by  charter  to  fire  com- 
pany. 

Dicta  of  Supreme  Court  are  not  binding  on  State  courts,  per 
Catron,  J.,  dissenting,  p.  402. 

Cited  In  note,  48  Am.  Dec.  540. 
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Constitutional  law. —  Sovereign  political  power  is  not  subject  of 
contract,  and  cannot  be  placed  beyond  reach  of  future  legislation, 
per  Catron,  J.,  dissenting,  p.  404. 

Cited  with  approval  in  Ex  parte  Tate,  39  Ala.  261,  holding  Con- 
federate Congress  could  not  grant  irrepealable  exemptions  from 
military  service;  Washington  University  v.  Bowse,  42  Mo.  322,  hold- 
ing that  gratuitous  exemption  granted  university  was  repealable 
at  any  time;  Wilmington,  etc.,  R.  K.  v.  Alsbrook,  110  N.  C.  146,  14 
S.  E.  653,  holding  exemption  of  main  line  did  not  extend  to  branch 
roads.  Cited  generally  In  Dow  v.  Northern  E.  R.,  67  N.  H.  47,  36 
AtL  534,  as  to  powers  of  legislatures  as  agents  of  sovereignty. 
Cited  In  dissenting  opinion,  Clarke  v.  Tyler,  30  Gratt  147,  majority 
holding  fines  could  be  paid  in  State  coupons,  according  to  act  pro- 
viding for  funding  of  public  debt.    Cited  in  note,  72  Am.  Dec.  684. 

Constitutional  law. —  General  regulations  affecting  pubUc  order 
or  administrative  arrangements  of  the  State,  must  overrule  indi- 
vidual calculations;  It  Is  only  where  rights  have  vested  under  laws, 
that  citizen  can  claim  protection,  per  Campbell,  J.,  dissenting,  p. 
408. 

Cited  with  approval  in  Esser  v.  Spaulding,  17  Nev.  305,  30  Pac. 
S99,  holding  that  legislature  had  right  to  direct  application  of 
future  revenues  of  counties,  and  creditor  had  no  vested  rights  in 
funds;  Burroughs  v.  Peyton,  16  Gratt  492,  holding  that  one  provid- 
ing substitute  was  not  ever  after  exempt  from  military  duty;  Mar- 
tin V.  Snowden,  18  Gratt  115,  where  Congress  altered  terms  upon 
which  lands  might  be  redeemed,  held  valid. 

Miscellaneous. —  Cited  in  concurring  opinion,  Ohio  Life  Ins.  Co. 
V.  Debolt,  16  How.  441,  442,  443,  14  L.  1007,  1008,  where  Justice  Ca- 
tron aflOrms  his  views,  stated  in  dissenting  opinion  In  principal  case. 
Cited  In  dissenting  opinion,  Dodge  v.  Woolsey,  18  How.  369,  376, 
15  li.  417,  420,  where  Justice  Campbell  dissents  on  same  grounds 
as  given  In  principal  case  as  to  same  subject-matter.  Cited  and 
•decision  followed  in  toto  in  Mechanics,  etc.,  Bank  v.  Debolt,  18 
How.  383,  15  L.  460,  and  Mechanics'  Bank  v.  Thomas,  18  How.  385, 

15  L.  460.  Cited  on  matter  of  parties  to  suit  in  Hancock  v.  Walsh, 
S  Woods,  360,  F.  0.  6,012,  Lowry  v.  Thompson,  25  S.  C.  431,  1  S.  B. 
152,  dissenting  opinion,  and  New  Orleans  v.  Baltimore,  13  La. 
Ann.  162.  Cited  erroneously  in  Hart  v.  Burke,  33  La.  Ann.  504. 
Cited  in  second  suit  between  same  parties,  Piqua  Bank  v.  Knoup, 
«  Ohio  St  342. 
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DEBOLT. 

States. —  Except  for  powers  surrendered  In  Federal  Constitution, 
the  people  of  the  several  States  are  absolutely  sovereign  within 
their  respective  territories;  they  may  Impose  what  taxes  they  think 
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proper  npon  persons  or  things  within  their  dominion,  and  apportion 
them  according  to  their  discretion,  p.  428. 

Cited  and  doctrine  applied  in  Matheny  y.  Golden,  5  Ohio  St.  367, 
holding  lease  of  land  to  iiniverslty,  with  perpetual  exemption  from 
taxation,  a  valid  contract;  Commonwealth  y.  PhiL,  etc.,  R.  R.  Co., 
62  Pa.  St.  292,  1  Am.  Rep.  403,  holding  that  legislature  had  power 
to  levy  the  tonnage  tax  in  question. 

Limited  in  Ferguson  v.  Landram,  1  Bush,  901,  holding  unconsti- 
tutional an  act  of  legislature  laying  tax  for  national  purposes;  Veo- 
pie  Y.  Roper,  35  N.  T.  633,  holding  an  exemption  from  taxation^ 
granted  without  consideration,  repealable. 

Taxation. —  States  may  exempt  property  from  taxation  by  ordi- 
nary forms  of  legislation  or  by  contract,  p.  428. 

Cited  and  followed  in  Home  of  the  Friendless  y.  Rouse,  8  WalL 
438,  19  L.  498,  holding  plaintiff  corporation  permanently  exempted 
from  taxation;  East  Saginaw  Salt  Co.  y.  East  Saginaw,  13  WalL 
376,  20  L.  613,  sustaining  exemptions,  but  holding  them  repealable 
at  any  time;  Arkansas  y.  Crittenden  County,  19  Ark.  373,  collecting 
cases,  and  holding  yalid  an  act  exempting  swamp  and  overflowed 
land;  Oliver  v.  Memphis,  etc.,  Co.,  30  Ark.  130,  holding  exemption 
of  property  of  railroad  unaffected  by  change  in  Constitution;  Bank 
V.  Albany,  11  Ind.  141,  holding  an  act  exempting  capital  stock  of 
bank,  constitutional;  Matheny  v.  Golden,  5  Ohio  St  367,  holding 
valid  an  exemption  in  favor  of  property  leased  to  university.  See 
valuable  note  on  this  point  in  72  Am.  Dec.  683.  Approved  in  dis- 
senting opinion,  Chenango,  etc.,  Co.  v.  Binghamton,  etc.,  Co.,  27 
N.  Y.  113,  majority  holding  statute  making  it  unlawful  to  build 
bridge  within  certain  bounds  not  a  contract. 

Limited  in  East  Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  282» 
2  Am.  St.  Rep.  91,  holding  exemption  from  taxation,  contained  in 
bounty  law,  revocable;  People  v.  Roper,  35  N.  Y.  633,  holding  re- 
pealable at  will  an  exemption  granted  without  consideration. 
Questioned  in  Iron  Cy.  Bk.  v.  Pittsburg,  37  Pa.  St  346,  holding 
valid  a  law  imposing  further  taxation  than  that  provided  for  in 
charter. 

'States. —  People  of  the  State  may  confer  on  their  public  servants 
and  representatives  all  the  powers  and*  rights  of  sovereignty  which 
they  themselves  possess,  and  their  contracts,  made  within  scope  of 
authority  conferred  by  the  State  Constiti]jtlon,  are  binding,  p.  429. 

Cited  with  approval  and  rule  applied  in  New  Orleans  Gas  Co.  v. 
La.  Light  Co.,  115  U.  S.  670,  673,  29  L.  524,  6  S.  Ct.  263,  264,  holding 
legislative  grant  of  exclusive  right  to  supply  gas,  a  contract  pro- 
tected by  Constitution;  Gray  v.  Davis,  1  Woods,  424,  F.  C.  5,715, 
holding  charter  and  grant  of  lands  to  railroad  a  contract;  Arkansas 
v.  Crittenden  County,  19  Ark.  306,  367,  holding  act  exempting  cer- 
tain  lands  from  taxation,  a  valid  contract;  Indianapolis  v.  Gas  Co.» 
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140  Ind.  117,  49  Am.  St  Rep.  190,  39  N.  B.  437,  27  L.  R.  A.  518,  hold- 
ing municipal  cK)rporation  bound  by  contract  entered  into  by  ordi- 
nance; Matheny  v.  Golden,  5  Ohio  St  307,  holding  subsequent  stat- 
ute did  not  affect  rights  acquired  by  university  under  lease  exempt 
ing  ftom  taxation.  Approved  in  dissenting  opinion,  Ohenango,  etc., 
Co.  V.  Binghamton,  etc.,  Co,,  27  N.  Y.  113,  119,  majority  construing 
statute  forbidding  bridge  building  in  certain  district  not  to  be 
contract 

Limited  in  East  Saginaw,  etc.,  Go.  y.  East  Saginaw,  19  Mich.  282, 
2  Am.  Rep.  91,  holding  an  exemption  from  taxation  In  a  bounty 
law  revocable;  People  v.  Roper,  85  N.  Y.  683,  holding  repealable  at 
will  an  exemption  from  taxation,  granted  without  consideration. 
Questioned  in  Railroad  v.  Alsbrook,  110  N.  C.  147,  14  S.  E.  653,  hold- 
ing exemption  of  ''main  line''  ftom  taxation  did  not  exempt 
branch. 

€k>nstitutlonal  law. —  Legislatures  cannot  deprive  future  legisla- 
ture of  power  of  taxation,  unless  power  to  make  such  a  contract 
is  conferred  by  State  Constitution,  p.  431. 

Approved  in  dissenting  opinion,  Antoni  v.  Wright,  22  Gratt  868, 
majority  holding  a  statute  making  taxes  payable  in  coupons  a  valid 
contract;  Clark  v.  Tyler,  80  Gratt  147,  majority  upholding  validity 
of  same  act 

Distinguished  in  Burroughs  v.  Peyton,  16  Gratt  489,  holding  act 
of  Congress  did  not  attempt  to  exclude  from  further  calls  those  who 
sent  substitutes. 

Supreme  Court  follows  decisions  of  State  courts  in  construction 
of  their  own  Constitution  and  laws,  but  when  they  are  in  conflict, 
It  must  decide  between  them,  p.  431. 

Approved  and  applied  In  Talcott  v.  Pine  Grove,  1  Plipp.  129,  F. 
C.  13,735,  upholding  contract  made  under  laws  treated  valid  by 
State,  though  subsequently  declared  void;  Southern  Pac.  Co.  v. 
Orton,  6  Sawy.  195,  32  Fed.  477,  F.  C.  13.188a,  where  Circuit  Court 
followed  earlier  of  two  conflicting  constructions  by  State  court; 
Braun  v.  Commissioners,  66  Fed.  479,  following  decision  of  State 
court  as  to  obligation  of  county  bonds;  Wilson  v.  Lumber  Co.,  67 
Fed.  682,  following  earlier  of  two  conflicting  constructions  of  mort- 
gage, by  State  court;  Bank  v.  Commissioners,  90  Fed.  10,  where 
bonds,  valid  at  time  of  issue,  were  sustained,  though  consent  judg- 
ment had  been  given  against  them.  Cited  in  valuable  note  in  66 
Am.  St  Rep.  335.  Approved  in  Mott  v.  Penn.,  etc.,  Ry.  Co.,  30  Pa. 
St  33,  72  Am.  Dec.  678,  holding  unconstitutional  an  act  that  at- 
tempted to  exempt  property  from  taxation  "  forever." 

Distinguished  in  Mitchell  v.  Llppincott,  2  Woods,  471,  F.  C.  9,665, 
following  change  of  decision  in  State  court  as  to  "  married  woman's 
law;  **  dissenting  opinion,  Thomas  v.  Fulford,  117  N.  C.  693,  23  S. 
B.  642,  majority  returning  to  ruling  of  earlier  cases,  as  to  contract 
made  under  later. 
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Supreme  Cotirt  must  necessarily  decide  whether  words  used  In 
State  statute  are  words  of  contract,  before  It  can  determine  whether 
obligations  have  been  imi>alred,  p.  438. 

Rule  approved  and  followed  In  Louisville,  etc,  B.  B.  Co.  v.  Palmes, 
109  U.  S.  256,  27  L.  926,  8  S.  Gt  201,  where  State  statute  had 
created  contract,  but  court  held  it  unassignable;  Mobile,  etc.,  R. 
R.  V.  Tennessee,  168  U.  S.  495,  38  L.  796,  14  S.  Ot  971,  coUecting 
cases,  where  court,  to  determine  whether  impaired,  re-examined 
charter  held  below  to  constitute  no  contract;  Douglas  v.  Kentucky, 
168  U.  S.  502,  42  L.  557,  18  S.  Ct  204,  collecting  cases,  and  holding 
a  lottery  grant  not  a  contract;  Talcott  v.  Pine  Grove,  1  Flipp.  129, 
F.  G.  18,735,  holding  valid  a  contract,  though  State  court  had  held 
it  void.    See  valuable  note  in  66  Am.  St  Rep.  885. 

Constitutional  law  —  courts. —  Contracts^  if  valid,  when  made, 
according  to  laws  as  then  construed  by  all  departments  of  govern- 
ment, and  by  the  courts,  cannot  be  impaired  by  any  subsequent 
action  of  legislature  or  decision  of  court  altering  construction  of 
the  law,  p.  432. 

Cited  approvingly  and  principle  followed  in  Gelpcke  v.  Dubuque, 
1  WalL  206,  17  L.  525,  holding  valid,  bonds  issued  during  the  time 
they  were  declared  valid  by  State  decisions;  Olcott  v.  Supervisors, 
16  Wall.  690,  21  L.  386,  holding,  under  like  circumstances,  county 
orders  issued  in  aid  of  railroad  valid;  Douglass  v.  County  of  Pike, 
101  U.  S.  686,  25  L.  971,  and  Taylor  v.  Ypsilanti,  105  U.  S.  71,  26  L. 
1012,  determining  rights  of  parties  according' to  law  as  construed 
when  bonds  in  question  were  put  on  the  market;  Thompson  v.  Per- 
rine,  106  U.  S.  591,  27  L.  299,  1  S.  Gt.  566,  sustaining  validity  of 
bonds  notwithstanding  latest  State  decision  to  contrary;  Burgess  v. 
Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Gt.  22,  collecting  authorities 
and  adopting  construction  of  State  statute  given  by  Circuit  Court, 
where  State  court  had  not  at  the  time  passed  upon  it;  New  Orleans 
Gas  Co.  V.  La.  Light  Co.,  115  U.  S.  673,  29  L.  524,  6  S.  Gt  264, 
holding  contract  Involved  not  impaired  by  subsequent  change  in  Con- 
stitution; Talcott  V.  Pine  Grove,  1  FUpp.  129,  176,  F.  C.  13,735,  hold- 
ing valid  bonds  Issued  under  law  treated  as  valid,  but  subsequently 
declared  void;  Southern  Pac.  Co.  v.  Orton,  6  Sawy.  195,  32  Fed. 
477,  F.  C.  13,188a,  where  court  followed  earlier  of  two  conflict- 
ing decisions  of  State  court;  In  re  Copenhaver,  54  Fed.  664,  holding 
bonds,  legal  at  issue,  unaffected  by  subsequent  legislation  unduly 
restricting  right  to  compel  payment;  Wilson  v.  Lumber  Co.,  67  Fed. 
682,  following  earlier  of  two  conflicting  constructions  of  a  mort- 
gage by  State  court;  Jones  v.  Hotel  Co.,  86  Fed.  372,  holding  con- 
struction of  statute  by  State  court  not  binding,  validity  of  contract 
made  previously  between  citizens  of  different  States  being  involved; 
Bank  v.  Commissioners,  90  Fed.  10,  sustaining  validity  of  bonds, 
valid  when  issued,  though  there  had  been  consent  Judgment  against 
them;  Smitha  v.  Flournoy,  47  Ala.  360,  refusing  to  disturb  a  probate 
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sale  which  had  long  since  been  confirmed;  Davis  v.  Montgomery,  51 
Ala.  146,  23  Am.  Rep.  549,  refusing  to  extend  rule  as  to  city's  liability 
for  torts  to  failure  to  abate  nuisance;  Farrlor  y.  Security  Co.,  92 
Ala.  179,  9  So.  532,  12  L.  R.  A.  857,  and  n.,  following  earlier  of 
conflicting  decisions,  as  to  validity  of  mortgage,  given  under  that 
construction;  Oliver  v.  Memphis,  etc.,  Co.,  30  Ark.  130,  holding  act 
exempting  railroad  from  taxation,  a  contract  unaffected  by  change 
in  constitution;  Ck>unty  Gommrs.  v.  King,  13  Fla.  464,  holding  valid, 
bonds  issued  in  reliance  on  decision  sustaining  authorizing  act; 
Haskett  v.  Maxey,  134  Ind.  191,  33  N.  E.  360,  19  L.  R.  A.  382,  holding 
the  law,  as  construed  at  time  of  sale  of  land,  conclusive  as  to  title 
of  grantor;  Stephenson  y.  Boody,  139  Ind.  66,  38  N.  E.  333,  holding 
that  judicial  construction  settled  at  time  of  conveyance,  determined 
what  title  passed;  Myers  v.  Boyd,  144  Ind.  499,  43  N.  E.  567,  holding 
Interpretation  of  statute  at  time  of  administrator's  sale,  conclusive 
as  to  interest  of  heirs;  Levy  v^Hitsche,  40  La.  Ann.  508,  4  So.  476, 
sustaining  partition,  made  by  court  held  at  the  time  to  have  juris- 
diction; Canal  Company's  Case,  83  Md.  626,  35  Atl.  365,  refusing 
to  order  sale  of  certain  property,  which  sale  would  impair  obliga- 
tions of  contract;  Hall  v.  Wells,  54  Miss.  301,  sustaining  validity 
of  probate  sale,  made  under  statute  at  that  time  held  valid;  Long 
V.  Long,  79  Mo.  656,  refusing  to  overrule  an  erroneous  decision,  as  to 
property  rights  accrued  under  it;  Opinion  of  the  Court,  58  N.  H. 
625,  holding  that  statutory  tax  exemption,  made  under  settled  con- 
struction of  Constitution,  is  not  invalidated  by  change;  Bond  Debt 
Cases,  12  S.  C.  282,  refusing  to  overrule  construction  of  Constitu- 
tion, under  which  contract  was  made;  Hemdon  v.  Moore,  18  S.  C. 
355,  holding  valid,  a  partition  by  court  of  conceded  jurisdiction,  prior 
to  decision  denying  the  power;  Whaley  v.  GaJUard,  21  S.  C.  572, 
upholding  refusal  to  pay  coupons,  such  refusal  toeing  in  accordance 
with  law  at  the  time  made;  Vermont,  etc.,  R,  Co.  v.  Central,  etc., 
R.  Co.,  63  Vt  23,  21  Atl.  267,  10  L.  R.  A.  565,  holding  effective  pay- 
ment of  tax,  construed  legal  at  time  of  payment 

Cited  also  in  note  in  14  Am.  Rep.  288.  Explained  in  dissenting 
opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  216,  17  L.  529,  majority  hold- 
ing contract  valid,  made  under  act  held  valid  by  contemporaneous 
decisions;  Gage  v.  Gage,  66  N.  H.  301,  29  Atl.  552,  28  L.  R.  A.  864, 
and  n.,  majority  holding  tenant  in  common  liable  to  co-tenants,  for 
using  more  than  his  share  of  the  property.  Approved  in  dissenting 
opinion  in  Succession  of  Thompson,  42  La.  Ann.  131,  7  So.  481,  ma- 
jority holding  that  a  probate  sale  of  succession  property  should  be 
set  aside;  Verdin  v.  St.  Louis,  131  Mo.  170,  33  S.  W.  519,  majority 
departing  from  doctrine  of  later  of  conflicting  cases,  though  rights 
accrued  under  it. 

Distinguished  in  Mitchell  v.  Lipplncott,  2  Woods,  471,  F.  0.  9,665, 
following  change  in  decision  of  State  court  as  to  "  married  woman's 
law;  **  Braun  v.  Commissioners,  66  Fed.  479,  following  decision  of 
State  court  that  certain  bonds  did  not  create  general  obligation  of 
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county;  Hlbblts  v.  Jack,  97  Ind.  677,  following  later  ruling  as  to 
devise  of  lands  in  restraint  of  marriage;  Hardinburg  v.  Cravens, 
148  Ind.  9,  47  N.  B.  155,  where  no  rights  were  acquired  under 
earlier  ruling,  and  later  was  followed;  McClure  v.  Owen,  26  Iowa, 
25C,  refusing  to  follow  decision  of  United  States  court  as  to  validity 
of  bonds,  issued  under  former  of  conflicting  decisions;  Jessup  v. 
Carnegie,  80  N.  Y.  448,  36  Am.  Rep.  648,  holding  construction  by 
court  of  sister  State,  of  local  statute,  conclusive  as  to  contracts  made 
under  that  statute.  Limited  in  Ray  v.  Natural  Gas  Co.,  138  Pa. 
St  591,  21  Am.  St.  Rep.  927,  20  Ati.  1007,  12  L.  R.  A.  293,  and  n., 
refusing  to  apply  rule  to  change  In  Judicial  ruling,  where  no  statute 
was  Involved;  McLure  v.  Melton,  24  S.  C.  668,  68  Am.  Rep.  276, 
holding  a  change  in  the  law  as  to  order  of  payment  of  decedent's 
debts,  not  within  rule.  Criticised  in  Storrie  v.  Cortes,  90  Tex.  286, 
287,  38  S.  W.  155, 166,  36  L.  R.  A.  667,^668,  reviewing  authorities  and 
holding  that  contract,  made  under  one  construction  of  Constitution^ 
was  not  impaired  by  overruling  same. 

Public  grants  of  privileges  to  corporations  are  strictly  construed 
against  corporation,  and  in  favor  of  public;  nothing  passes  but 
what  is  granted  in  clear  and  explicit  terms,  p.  435. 

Cited  with  approval  and  rule  applied  in  Rice  v.  Minnesota,  etc., 
R.  R.  Co.,  1  Black,  380,  17  L.  154,  holding  territory  acquired  nothing 
under  act  of  Congress  but  a  mere  naked  trust  or  power  to  dispose  of 
lands;  Minturn  v.  Larue,  McAll.  375,  F.  C.  9.646,  holding  charter  of 
Oakland  did  not  authorize  granting  exclusive  ferry  privileges;  Bank 
of  Ky.  V.  Stone,  88  Fed.  422,  construing  liberally  an  act  to  prevent 
irrevocable  tax  exemptions;  Arkansas  v.  County  Court,  19  Ark. 
366,  holding  act  exempting  certain  lands  from  taxation  a  valid  con- 
tract; Memphis,  eAf.,  Co.  v.  Berry,  41  Ark.  445,  holding  exemption 
from  taxation,  in  charter,  a  contract,  but  not  assignable;  East 
Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  280,  2  Am.  Rep.  89, 
holding  statute  In  question  a  bounty  law  and  not  a  contract;  Cook 
V.  Auditor-General,  79  Mich.  108,  44  N.  W.  422,  holding  that  State 
did  not  assume  burden  of  drainage,  by  swamp  land  acts;  North 
Mo.,  etc.,  Co.  V.  Magulre,  49  Mo.  499,  8  Am.  Rep.  145,  refusing  to 
presume  an  exemption  from  taxation,  when  not  granted  in  terms; 
State  V.  Douglass,  34  N.  J.  L.  85,  holding,  under  local  statute,  that 
corporation  was  exempt  from  assessment  under  subsequent  enact- 
ment; State  V.  Petway,  2  Jones  Eq.  405,  407,  refusing  to  imply,  from 
tax  on  shares  of  stock,  an  exemption  in  favor  of  dividends;  Attor- 
ney-General V.  Bank,  4  Jones  Eq.  290,  holding,  where  charter  re- 
quired certain  yearly  tax  on  shares  of  stock,  further  tax  on  same 
invalid;  Gardner  v.  Hall,  Phlll.  N.  C.  24,  holding  a  tax  on  "  dead- 
head" passengers  not  an  infringement  of  railroad's  charter;  Rail- 
road V.  Alsbrook,  110  N.  C.  149,  14  S.  E.  653,  holding  exemption  of 
"main  line"  from  taxation,  did  not  exempt  branch  road;  Newton 
Y.  Board  of  Commrs.,  26  Ohio  St.  626,  refusing  to  enjoin  removal 
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of  county  seat  from  town  designated  In  act  creating  county;  Jen- 
kins y.  Charleston,  5  S.  C.  305,  22  Am.  Rep.  17,  holding  that  muni- 
cipal corporation  rightfully  taxed  Its  own  bonds;  LoulSTille,  etc., 
R.  Co.  y.  State,  8  Heisk.  794,  holding  that  local  statute,  exempting 
certain  corporations  from  taxation,  did  not  Include  railroads;  Mem- 
phis y.  Farrington,  8  Baxt.  554,  holding  that  exemption  of  ''each 
share  of  capital  stock  subscribed,"  did  not  exempt  shares  in  hands 
of  holder;  Memphis  v.  Bank,  91  Tenn.  550,  19  S.  W.  759,  holding  that 
exemption  of  "each  share  of  stock  subscribed,"  extended  both  to 
the  company  and  shareholder;  Memphis  y.  Insurance  Co.,  91  Tenn. 
562,  19  S.  W.  1043,  holding  exclusiye  tax  on  ''  amount  of  capital  paid 
in,"  did  not  extend  to  shares  of  stock;  Memphis  y.  Bank,  91  Tenn. 
579,  19  S.  W.  1046,  holding  exclusive  tax  on  "capital  stock  paid 
in,"  did  not  extend  to  shares  of  stock;  State  y.  Bank,  95  Tenn.  227, 
31  S.  W.  995,  holding,  unde|^  i>articular  statute,  exclusiye  tax  on 
"each  share  of  capital  stock,"  did  not  extend  to  shares  of  stock; 
Railroad  y.  Harris,  99  Tenn.  693,  43  S.  W.  117,  holding  statute  ex- 
empting from  ad  valorem  did  not  exempt  from  privilege  tax; 
Burroughs  v.  Peyton,  16  Gratt  492,  494,  holding  statute  granting 
exemption  to  those  sending  substitutes  to  war,  no  contract;  Balti- 
more, etc.,  R.  Co.  v.  Supervisors,  8  W.  Ya.  333,  citing  cases  and 
construing  "general  taxation,"  to  include  State,  county  and  local 
taxes. 

Approved  also  in  Dow  v.  Railroad,  67  N.  H.  48,  86  Atl.  584,  review- 
ing authorities  and  holding  that  legislature  could  not  by  charter 
diminish  its  power  of  repeal;  State  v.  Addison,  2  S.  C;  507,  holding 
property  exempt  under  local  ordinance.  Approved  in  the  following 
dissenting  opinions:  Farrington  v.  Tennessee,  95  U.  S.  691,  24  L. 
561,  majority  holding  corporation  exempt  from  taxation  under  pro- 
visions of  charter;  Tompkins  v.  Little  Rock,  etc.,  Co.,  21  Fed.  376, 
majority  holding  there  was  nothing  in  issuing  act,  giving  bond* 
holders  a  lien  on  defendant's  property. 

Distinguished  in  State  v.  Addison,  2  S.  C.  507,  holding  property 
exempt  from  tax  under  local  ordinance. 

Judicial  notice  will  be  taken  of  the  fact,  as  a  matter  of  public 
history,  that  almost  every  bill  for  incorporation  is  drawn  by  the 
incori>orator8,  p.  435. 

Cited  and  doctrine  followed  in  Brown  v.  Piper,  91  U.  S.  42,  23  E. 
202,  the  court  taking  judicial  notice  of  what  was  the  meaning  of 
ice-cream  freezer;  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  561,  F.  C.  6,546, 
court  taking  notice  of  limitation  given  general  terms  of  ordinance 
by  its  practical  construction. 

Banks  and  banUng. —  In  the  legislation  of  Ohio,  the  words 
"banking  institutions,"  or  "banks,"  appear  always  to  be  confined 
to  corporations  authorized  to  issue  bills  or  notes  for  circulation  as 
currency,  p.  438. 
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Cited  and  applied  In  Dearborn  v.  Bank,  42  Ohio  St  622,  51  Am. 
Rep.  855,  constnilng  reference  In  Constitution  to  *'  associations  with 
banking  powers,"  to  refer  only  to  banks  of  issne. 

Constitutional  law. —  The  Ohio  Insurance  Comi>any  is  not  within 
exemption  Arom  taxation  of  special  banking  act  of  1S45,  because 
its  charter  provides  that  no  higher  taxes  should  be  levied  on  its 
capital  stock,  etc.,  than  on  that  of  banking  institutions  in  the  State; 
and  act  of  1851,  therefore,  does  not  impair  the  obligation  of  any 
contract,  pp.  43&-441. 

Cited  as  authority  and  principle  followed  in  North  Missouri  R.  R. 
V.  Maguire,  20  Wall.  61,  22  L.  294,  holding  exemption  could  not  be 
implied  from  act  providing  for  completion  of  railroad;  Gray  v. 
Davis,  1  Woods,  423,  F.  C.  5,715,  holding  grant  of  lands  by  State 
to  railroad,  to  be  a  contract. 

Distinguished  in  New  Orleans  Water  Works  v.  Louisiana  Sugar 
Co.,  125  U.  S.  36,  31  L.  614,  8  S.  Ct.  751,  refusing  to  take  jurisdiction 
of  case  where  question  was  as  to  city  ordinance  passed  in  exer- 
cise of  administrative  power. 

Constitutional  law. —  Legislature  has  not  authority  to  vest  in  a 
corporation  by  contract,  to  be  held  as  a  franchise  and  as  corporate 
property,  a  general  political  power  of  legislation,  so  that  it  cannot 
be  resumed  and  exercised  by  each  future  legislature,  per  Catron, 
J.,  dissenting,  p.  44L 

Cited  and  applied  in  Dow  v.  Railroad,  67  N.  H.  47,  86  Atl.  534, 
reviewing  authorities  and  holding  that  Constitution  of  New  Hamp- 
shire did  not  confer  on  legislature  such  power. 

Miscellaneous. —  Cited  in  State  Bank  v.  Knoop,  16  How.  393,  14 
L.  987,  where  Justk;e  Taney,  concurring,  refers  to  his  opinion  in 
principal  case;  Davis  v.  Gray,  16  Wall.  220,  21  L.  453  (affirming  S.  C, 
1  Woods,  420,  F.  C.  5,715),  and  Hancock  v.  Walsh,  8  Woods,  360, 
F.  C.  6,012,  dtlng  principal  case  as  to  parties;  State  v.  Burke,  33 
La.  Ann.  C04,  citing  principal  case  as  to  making  State  a  party  with- 
out her  consent;  Lowry  v.  Thompson,  25  S.  C.  431,  1  S.  B.  152,  citing 
principal  case  as  to  maldng  State  a  party;  State  v.  Doyle,  40  Wis. 
213,  214,  citing  principal  case  as  to  Jurisdiction  of  inferior  Federal 
courts. 

16  How.  451-469,  14  L.  1012,  GAMACHE  T.  PIQUIGNOT. 

TJnder  acts  of  Congress  of  1812  and  1824,  confirming  titles  to 
town  lots,  etc.,  in  Missouri,  requiring  claimants  to  make  proofs 
within  eighteen  months,  it  is  incompetent  for  recorder  to  issue  cer- 
tlfltete  in  1839,  p.  468. 

Courts. —  Where  act  of  Congress,  under  which  title  is  claimed,  is 
of  peculiarly  local  application,  Federal  court  is  undisposed  to  dis- 
turb State  decision,  p.  468. 
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Miscellaneous. —  Union  Pac.  Ry.  v.  Rollins,  6  Kan.  187,  citing 
principal  case  to  no  point 

16  How.  468-479,  14  L.  1019,  THE  STBAMBOAT  NEW  WORLD  T. 
KING. 

Gommon  carriers  —  Negligence. —  Fact  that  passenger  Injured 
on  steamboat  was  carried  gratuitously  as  "steamboat  man,'*  ac- 
cording to  custom,  does  not  deprive  him  of  right  to  damages  for 
negligence,  p.  473. 

This  holding  Is  approved  and  applied  in  the  following  citing  cases: 
Railroad  Co.  v.  Lockwood,  17  Wall.  374,  21  L.  638,  S.  C,  10  Am. 
Rep.  374,  note,  holding  railroad  liable  for  Injuries  sustained  by 
drover  travelling  on  pass  with  cattle;  Waterbury  v.  New  York 
Central  R.  R.,  21  Blatchf.  316,  17  Fed.  672,  48  Am.  Rep.  1,  note, 
holding  drover  carried  free  b^  engine  of  cattle  train,  may  recover 
damage  if  such  carriage  is  customary;  Whltehouse  v.  Grand  Trunk 
Ry.,  2  Hask.  202,  F.  G.  17,565,  holding  company  liable  for  Injuries 
received  by  passenger  riding  in  engine  with  engineer's  permission; 
Todd  V.  Bark  Tulchen,  2  Fed.  603,  holding  vessel  liable  for  injuries 
received  through  master's  negligence,  by  workman  employed  on 
vessel  by  independent  contractors;  Bryant  v.  Chicago,  etc.,  Ry.,  53 
Fed.  998,  12  U.  S.  App.  115,  holding  railroad  liable  for  Injuries  re- 
ceived by  employee  carried  gratuitously;  Albion  Lumber  Co.  v. 
De  Nobra,  72  Fed.  741,  44  U.  S.  App.  347,  holding  lumber  company 
responsible  to  person  riding  by  invitation  on  derailed  logging  train; 
Fltchburg,  etc.,  R.  Co.  v.  Nichols,  85  Fed.  948,  50  tJ.  S.  App.  302, 
holding.  In  action  by  drover  accompanying  stock,  to  recover  for 
Injuries,  question  of  payment  of  fare  Is  immaterial;  Chicago,  etc., 
R.  R,  Co.  V.  Lee,  92  Fed.  321,  holding  company  liable  for  Injury  to 
an  attendant  of  fine  stock,  though  riding  free;  Mobile,  etc.,  Ry.  v. 
Hopkins,  41  Ala.  502,  94  Am.  Dec.  611,  holding  agreement  in  free 
pass  not  to  hold  railroad  liable  for  negligence,  is  not  binding; 
Florida,  etc.,  Ry.  v.  Hirst,  30  Fla.  40,  32  Am.  St  Rep.  35,  11  So. 
513,  16  L.  R.  A.  639,  and  n.,  holding  fact  that  passenger  rode  in 
express  car,  without  payment  of  fare,  did  not  affect  railroad's  lia- 
bility; Western  R.  R.  v.  Young,  51  Ga.  492,  holding,  where  con- 
ductor agrees  to  stop  for  passenger  at  A.,  although  his  ticket  is 
not  for  that  distance,  failure  to  do  so  binds  company;  Ohio,  etc., 
R.  W.  Co.  V.  Selby,  47  Ind.  487,  17  Am.  Rep.  726,  holding  raih-oad 
is  liable  for  negligence,  although  injured  person  rode  on  free 
drover's  pass,  stipulating  against  liability;  Rose  v.  Des  Moines,  etc., 
R.  R.,  39  Iowa,  249,  254,  holding  raihroad  liable  for  Injuries,  through 
negligence,  to  person  riding  free  by  Invitation;  Thompson  v.  Biall' 
road  Co.,  47  La.  Ann.  1113,  17  So.  504,  holding  railroad  liable  for 
negligence  of  employee,  although  injured  party  rode  free  of  charge 
by  Invitation;  State  v.  Western,  etc.,  R.  R.,  63  Md.  444,  S.  0.,  52  Am. 
Rep.  283,  note,  holding  railroad  liable  for  death  of  employee  riding 
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on  pass;  Todd  v.  Old  Colony,  etc.,  R.  R..  3  Allen,  21,  80  Am.  Dec. 
51,  holding  railroad  liable  for  injuries  to  party  riding  free  by  con- 
sent of  superintendent;  Jacobus  v.  St.  Paul,  etc.,  Ry.,  20  Minn.  128, 
18  Am.  Rep.  362,  holding  railroad  liable  for  injuries  sustained  by 
party  riding  on  free  pass;  Lemon  v.  Ghanslor,  68  Mo.  358,  30  Am. 
Rep.  801,  upholding  charge  to  jury  that  fact  that  party  injured  in 
defective  bark,  rode  free,  made  no  difference;  Berry  v.  Missouri  Pac. 
Ry.,  124  Mo.  280,  25  S.  W.  246,  allowing  recovery  for  death  of  per- 
sons riding  free  on  construction  train,  with  conductor's  consent; 
Siegrlst  v.  Arnot,  10  Mo.  App.  201,  holding  owner  of  carriage  liable 
for  negligence  of  driver  injuring  party  carried  free  of  charge;  Bryan 
V.  Missouri  Pac.  Ry.,  32  Mo.  App.  237,  reviewing  cases  and  holding 
railroad  liable  to  party  riding  on  free  pass,  for  injuries  sustained 
through  negligence;  Pennsylvania  R.  R.  v.  Henderson,  51  Pa.  St. 
325,  holding  railroad  liable  in  damages  to  drover  riding  on  pass 
with  cattle;  Prince  v.  I.  &  G.  N.  Ry.,*64  Tex.  147,  holding  company 
liable  for  injuries  to  party  riding  free  on  hand-car  at  Invitation  of 
employees;  Gulf,  etc.,  Ry.  v.  McGown,  65  Tex.  646,  S.  C,  57  Am. 
Rep.  396,  note,  holding  company  liable  to  person  riding  on  free 
pass,  although  same  stipulates  against  liability;  Pierce  v.  Mil- 
waukee, etc.,  Ry„  23  Wis.  391,  holding  company  liable  for  loss  of 
empty  grain  bag  returned  free  after  carriage  of  grain  over  its 
road. 

Cited  also  In  valuable  note  in  61  Am.  St.  Rep.  87.  Cited  generally 
in  Keep  v.  Indianapolis,  etc.,  R.  R.,  3  McCrary,  215,  note;  Carroll 
V.  Staten  Island  R.  R.,  58  N.  Y.  134,  17  Am.  Rep.  225,  holding  liabil- 
ity of  common  carrier  Is  not  founded  on  breach  of  contract;  dis- 
senting opinion,  Bissell  v.  New  York,  etc.,  R.  R.,  25  N.  Y.  457,  ma- 
jority holding  party  travelling  with  cattle  is  gratuitous  passenger, 
and  company  may  Aipulate  against  liability  to  him.  Approved,  but 
without  application,  in  Quimby  v.  Boston,  etc.,  R.  R.,  150  Mass. 
368,  23  N.  E.  205,  5  L.  R.  A.  848,  holding,  where  pass  stipulates 
against  liability  for  negligence,  such  clause  is  binding.  Cited,  but 
without  application,  in  Kinney  v.  Central  R.  R.,  34  N.  J.  L.  516, 
3  Am.  Rep.  268,  holding  clause  In  free  pass  exempting  railroad  from 
liability  to  user  is  valid;  Perkins  v.  New  York,  etc.,  B.  R.,  24  N.  Y. 
201,  82  Am.  Dec.  284,  denying  damages  for  death  of  free  passenger 
whose  pctss  exempted  company  from  liability. 

Distinguished  in  Flint,  etc.,  R.  R.  v.  Weir,  37  Mich.  115,  26  Am. 
Rep.  502,  holding  common  carrier  need  only  exercise  care  of  or- 
dinary gratuitous  bailee  when  carrying  trunk  free;  Whitehead  v. 
St  Louis,  etc..  Ry.,  22  Mo.  App.  63,  holding,  where  petition  does  not 
show  that  injured  boy  was  rightfuUy  on  freight  car  when  hurt  it 
is  defective;  Annas  v.  Milwaukee,  etc.,  R.  R.,  67  Wis.  54,  30  N.  W. 
286,  holding,  where  railroad  carries  passenger  absolutely  without 
benefit  to  Itself,  It  may  stipulate  against  UabiUty  for  anything  ex- 
cept gross  negUgence.  See  also  note  in  57  Am.  Rep.  390,  quoting 
from  last  case  at  length;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Bishop,  18  Ohio 
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€.  G.  396,  holding  postal  clerk  not  a  passenger  nnder  laws  of  Penn- 
sylvania, and  that  he  could  not  recover  for  injuries  in  Ohio  court 

fihipping. —  Master  of  steamboat  is  agent  of  owner  to  do  only 
what  is  usually  done  in  his  particular  employment,  and  he  has 
authority  to  bind  boat  by  giving  free  passage  to  ''  steamboat  man," 
according  to  general  custom,  p.  473. 

Approved  and  applied  in  The  Bark  Edwin  v.  Naumkeag,  etc.,  Co., 
1  Cliff.  326,  F.  G.  4,301,  sustaining  libel  for  loss  of  goods  delivered 
pursuant  to  contract  of  affreightment  with  master;  Pendleton  v. 
Kinsley,  3  Gllff.  425,  F.  G.  10,922,  holding  that  shipowner  should  be 
held  liable  for  ill-treatment  of  passenger  by  employees  in  capacity 
as  such;  Bryant  v.  Ghlcago,  etc.,  By.,  53  Fed.  999,  12  U.  S.  App.  115, 
holding  railroad  liable  for  injuries  to  employee  riding  gratuitously 
on  car  at  request  of  superintendent.  See  also  collection  of  cases  in 
^  Am.  Dec.  642,  note. 

Distinguished  and  rule  extended  in  McGuire  v.  The  Golden  Gate, 
McAlL  107,  F.  G.  8,815,  holding  owners  liable  to  passengers  in  ac- 
tion in  rem,  for  assault  and  battery  of  master. 

Carriem  conveying  persons  by  steam  should  be  held  to  greatest 
possible  care  and  diligence;  any  negligence  in  such  cases  is  gross, 
p.  474. 

This  holding  has  been  widely  approved  and  followed:  Bailroad 
Co.  V.  Lockwood,  17  WalL  383,  21  L.  641,  S.  G.,  10  Am.  Rep.  378, 
note,  rejecting  classification  of  negligence  in  determining  liability 
of  railroad  to  gratuitous  passenger;  Indianapolis  R.  B.  v.  Horst,  93 
U.  S.  296,  23  L.  899,  holding  person  taking  cattle  train  is  entitled  to 
highest  diligence  regardless  of  nature  of  train;  Pennsylvania  Co.  v. 
Boy,  102  IT.  S.  455,  26  L.  144,  holding  railroad  liable  for  injuries 
suffered  by  breaking  of  berth  in  sleeping  car  cff  another  company; 
The  Reliance,  4  Woods,  428,  S.  C,  2  Fed.  251,  holding  steamboat 
liable  where  presumption  of  negligence  arising  from  explosion,  is 
not  rebutted;  L.  B.,  etc..  By.  v.  Miles,  40  Ark.  320,  48  Am.  Bep. 
11,  holding  railroad  liable  to  person  travelling  on  drover's  pass  and 
injured  by  negligence;  Ballway  Go.  v.  Sweet,  60  Ark.  557,  31  S.  W. 
673,  collecting  cases,  and  holding  instruction  to  jury  embodying  this 
rule  is  correct;  Treadwell  v.  Whittier,  80  GaL  589,  13  Am.  St.  Bep. 
187,  22  Pac.  270,  5  L.  B.  A.  503,  holding  operators  of  passenger  ele- 
vator must  prove  highest  diligence  to  defeat  recovery  for  injuries 
through  accident;  Missouri  Pac.  By.  v.  Holcomb,  44  Kan.  339,  24 
Pac.  469,  holding  railroad  liable  for  damages  to  person  thrown  from 
seat  by  jerking  of  car;  New  Orleans,  etc.,  Ins.  Go.  v.  New  Orleans, 
etc.,  B.  R.,  20  La.  Ann.  303,  holding  carrier  bound  to  exercise  or- 
dinary diligence  regardless  of  agreement,  excluding  risk  for  flire; 
Peniston  v.  Bailroad  Co.,  34  La.  Ann.  780,  44  Am.  Bep.  446,  holding 
railroad  liable  for  failure  to  provide  safe  egress  and  ingress  from 
and  to  trains  at  eating  station;  Edwards  v.  Lord,  49  Me.  281,  hold- 
ing charge  to  jury,  that  railroad  is  liable  if  any  reasonable  care  or 
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skill  could  preyent  accident,  is  not  error;  State  v.  Western  Ifaryland 
R.  R.,  63  Md.  444,  holding  railroad  to  high  degree  of  care  in  favor 
of  employee  riding  on  pass;  Jacobus  v.  St  Paul,  etc.,  Ry.,  20  Minn« 
130,  18  Am.  Rep.  363,  holding  raib^ad  liable  for  injuries,  although 
plaintifTs  pass  stipulated  against  such  liability;  Huelsenkamp  y. 
Citizens'  R.  R.  Co.,  37  Mo.  546,  00  Am.  Dec.  400,  awarding  damages 
for  personal  injuries  to  passenger  on  cars  of  defendant;  Clark  y. 
St  Louis,  etc.,  Ry.,  64  Mo.  447,  holding  carrier  of  goods  cannot 
limit  his  liability  to  use  highest  care  by  special  contract;  Madden 
T.  Missouri  Pac.  Ry.,  50  Mo.  App.  675,  holding  railroad  liable  for 
injuries  caused  by  failure  to  stop  train  at  station  for  sufficient  time; 
Spellman  y.  Lincoln,  etc.,  Co.,  36  Neb.  804,  38  Am.  St  Rep.  755,  55 
N.  W.  271,  20  L.  R.  A.  318,  holding,  where  street  car  is  derailed,  only 
proof  of  highest  diligence  will  defeat  recovery  for  injuries;  Taylor 
y.  Railway,  48  N.  H.  314,  2  Am.  Rep.  232,  reviewing  cases  and 
holding  carrier  of  persons  is  liable  for  slightest  negligence;  Cleve- 
land, etc.,  R.  R.  v.  Curran,  19  Ohio  St  13,  2  Am.  Rep.  366,  holding 
railroad  liable  for  injuries  to  party  riding  on  drover's  pass,  stipu- 
lating against  liability;  Fort  Worth,  etc.,  R.  R.  v.  Stingle,  2  Tex. 
App.  Civ.  619,  sustaining  charge  to  Jury  that  railroad  must  use 
''  utmost  care  and  skill "  In  caring  for  passengers;  Virginia,  etc.,  R. 
R.  V.  Sayers,  26  Gratt  338,  holding  railroad  is  liable  for  cattle  lost 
by  negligence  in  spite  of  stipulation  against  other  liability;  Cogs- 
well V.  West  Street  etc.,  Ry.,  5  Wash.  St  54,  31  Pac.  413,  uphold- 
ing charge  to  Jury  that  railway  is  liable  for  injuries  which  an  ex- 
traordinary degree  of  care  would  prevent;  Maslln  v.  B.  &  O.  R.  R., 
14  W.  Ya.  203,  206,  35  Am.  Rep.  757,  759,  reviewing  cases  and  hold- 
ing railroad  company  cannot  by  special  contract  exempt  itself  from 
liability  for  loss  by  negligence. 

Cited  also  In  valuable  notes  in  82  Am.  Dec.  502,  64  Am.  Dec.  521, 
collecting  cases.  Approved  in  dissenting  opinion  in  Wells  v.  New 
York,  etc.,  R.  R.,  24  N.  T.  193,  majority  holding  clause  in  pass  ex- 
empting railroad  from  liability  to  user,  is  valid.  Cited  generally  in 
Keep  V.  Indianapolis,  etc.,  R.  R.,  3  McCrary,  219,  note. 

Denied  In  International,  etc.,  Ry.  v.  Welch,  86  Tex.  206,  40  Am. 
St.  Rep.  832,  24  S.  W.  392,  holding  charge  that  ''  carrier  must  use 
greatest  possible  care,"  is  error. 

Shipping. —  If  occupation,  such  as  management  of  boilers  and 
machinery  of  steamboat  requires  skiU,  failure  to  exert  needful 
skill,  because  not  possessed  or  from  inattention,  is  gross  negligence, 
p.  475. 

Cited  with  approval  and  rule  applied  in  Au  y.  New  York,  etc.,  R. 
R*.,  29  Fed.  79,  holding  fact  that  conductor  of  train  was  engaged 
in  work  other  than  supervision  of  train,  showed  gross  negligence; 
The  Tom  Lysle,  48  Fed.  693,  setting  off  against  pilot's  claim  for 
wages,  loss  sustained  by  owner  through  his  lack  of  skill;  Wilson  v. 
Charleston  Pilots'  Assn.,  57  Fed.  231,  holding  pilot  is  Uable  for 
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proximate  results  arising  from  his  lack  of  skill,  but  not  remote 
injuries;  Chase  v.  Heaney,  70  111.  270,  holding  searcher  of  records 
liable  for  failure  to  use  due  care  and  skill;  Gagg  v.  Vetter,  41  Ind. 
252,  13  Am.  Rep.  340,  holding  brewing  company  liable  for  loss  hy 
fire  occasioned  by  failure  to  exercise  due  care  in  construction  and 
operation;  Bussey  v.  Mississippi  Valley  CJo.,  24  La.  Ann.  167,  13 
Am.  Rep.  123,  holding  towboat  company  liable  for  loss  due  to  lack 
of  skill  of  employees;  GUI  v.  Middleton,  105  Mass.  480,  7  Am.  Rep. 
550,  holding  landlord  liable  for  injury  through  repairs  made  hy 
him  without  requisite  skill;  Siegrist  v.  Amot,  10  Mo.  App.  207„ 
holding  omission  to  exercise  necessary  skill  in  driving  person  in  car- 
riage, is  gross  negligence;  Bryan  v.  Missouri  Pac.  Ry.,  32  Mo.  App. 
239,  holding  any  negligence  of  railroad  injuring  party  without  fault 
of  his  own,  is  gross. 

K^llgenoe. —  Law  furnishes  no  definition  of  " gross ^  or  "ordi- 
nary "  negligence  which  can  be  applied  in  practice,  but  leaves  Jury 
to  determine  in  each  case  what  duty  was,  and  what  omissions 
amount  to  breach  of  it,  p.  474. 

Cited  approvingly  and  principle  followed  in  Milwaukee,  etc.,  R.  R. 
y.  Arms,  91 17.  S.  494,  23  L.  376,  refusing  to  award  exemplary  dam- 
ages against  railroad  for  so-called  "  gross  negligence;  **  Preston  v. 
Prather,  137  tJ.  S.  609,  34  L.  790,  11  S.  Ct.  163,  holding  what  amounts 
to  gross  negligence  of  bailee  is  question  of  fact  for  court  where- 
Jury  is  waived;  Nelson  v.  The  Gollah,  17  Fed.  Cas.  1320,  holding^ 
tug  liable  for  negligence  causing  tow  to  collide  with  anchored  vessel;. 
Grey's  Exr.  v.  Mobile  Trade  Co.,  55  Ala.  401,  28  Am.  Rep.  733,  hold- 
ing question  whether  fire  destroying  cargo  was  due  to  carrier's  neg- 
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Ilgence  depends  on  nature  of  cargo,  and  usual  perils  of  that  mode 
of  carriage;  Western  U.  Tel.  Co.  v.  Eyser,  2  Colo.  165,  holding  it  gros» 
negligence  to  allow  wire  to  be  suspended  across  street  without 
guards;  Michigan,  etc.,  R.  R.  v.  Heaton,  37  Ind.  454,  10  Am.  Rep.. 
94,  and  Ohio,  etc,  R.  W.  Co.  v.  Selby,  47  Ind.  485,  17  Am.  Rep.  724^ 
both  holding  common  carrier  cannot  stipulate  against  liability  for 
negligence,  slight  or  gross;  Jacobus  v.  St  Paul,  etc.,  Ry.,  20  Minn. 
132,  18  Am.  Rep.  365,  holding  Jury's  finding  of  negligence,  sustalne(i' 
by  sufficient  evidence,  is  conclusive;  Perkins  v.  New  York,  etc.,  R^ 
R.,  24  N.  Y.  207,  82  Am.  Dec.  289,  holding,  where  pass  exempts  rail- 
road from  liability  for  negligence,  all  degrees  of  same  are  included  r 
Mark  v.  Hudson  River,  etc.,  Co.,  103  N.  Y.  36,  8  N.  B.  245,  holding 
failure  to  use  term  "gross  negligence,"  in  charge  to  Jury,  is  not 
error;  McAdoo  v.  Railroad,  105  N.  C.  149,  11  S.  B.  319,  holding 
•*  gross  "  negligence  is  not  such  as  will  warrant  recovery  in  spite  of 
plalntifTs  contributory  neglect;  Cotton  Press  Co.  v.  Bradley,  52  Tex. 
699,  holding  It  error  to  charge  Jury  that  "  gross  negligence  is  greater 
degree  of  negligence  than  ordinary,"  without  defining  same. 

Cited  also  in  note  in  38  Am.  St.  Rep.  782.    Cited  generally  in  Car- 
ter y.  Chambers,  79  Ala.  231,  holding  erroneous  a  charge  that  law 
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required  same  degree  of  diligence  from  driver  and  pedestrian;  Col- 
orado Central  R.  R.  y.  Holmes,  5  Colo.  109,  refusing  recovery  where 
plaintiff  has  been  guilty  of  contributory  negligence,  and  declining 
to  measure  relative  degrees  of  care;  Union  Pac.  Co.  v.  Rollins,  5 
Kan.  179,  holding  railroad  is  liable  for  slaughter  of  trespassing 
cattle  only  when  due  to  gross  negligence;  Gill  v.  Middleton,  105 
Mass.  480,  7  Am.  Rep.  550,  holding  landlord  liable  for  injuries 
through  repairs  made  by  him  without  necessary  skill;  Quimby  v. 
Boston,  etc.,  R.  R.,  150  Mass.  872,  23  N.  E.  207,  5  L.  R.  A.  849, 
holding  pass  stipulating  against  liability  for  negligence  is  valid  and 
prevents  damages  for  negligence  of  any  degree;  Memphis,  etc.,  R. 
R.  V.  Whitfield,  44  Miss.  490,  defining  gross  negligence  for  purpose 
of  warranting  punitive  damages;  Taylor  v.  Railway,  48  N.  H.  313, 
2  Am.  Rep.  230,  holding  carrier  of  persons  is  liable  for  slightest  neg- 
ligence; State  V.  Railroad,  52  N.  H.  557,  upholding  instruction  that 
■"  gross  negligence  is  want  of  slight  care; "  Briggs  v.  Taylor,  28  Vt 
185,  instructing  trial  court  to  charge  jury  that  attaching  officer 
must  use  that  care  which  prudent  men  use  in  their  own  affairs. 
Approved  in  dissenting  opinion  in  Atchison,  etc.,  Ry.  v.  McClurg, 
Z9  Fed.  868,  19  U.  S.  App.  346,  majority  reversing  for  error  in  in- 
structing Jury  on  various  degrees  of  diligence;  Hart  v.  W.  U.  T. 
Co.,  66  Cal.  591,  6  Pac.  645,  majority  holding  company  liable  under 
agreement  only  for  gross  negligence,  causing  mistake  in  unrepeated 
message;  Wells  v.  New  York,  etc.,  R.  R.,  24  N.  Y.  186,  189,  majority 
holding  clause  in  pass  exempting  company  from  liability,  defeats 
recovery  for  any  degree  of  negligence. 

Shipping  —  Negligence. —  Under  act  of  Congress  of  1838,  making 
Injurious  escape  of  steam  prima  facie  evidence  of  negligence,  it  is 
incumbent  on  owners  of  steamboat  whose  boilers  explode  and  in- 
jure passenger  to  disprove  negligence  of  employees,  p.  476. 

Approved  and  relied  upon  in  The  Sydney,  27  Fed.  123,  holding,  in 
Buit  to  recover  for  loss  of  cargo  by  explosion,  owners  must  disprove 
negligence;  Albion  Lumber  Co.  v.  De  Nobra,  72  Fed.  741,  44  U.  S. 
App.  347,  holding  derailment  of  logging  train,  running  at  high  speed, 
is  prima  facie  negligent;  Denver  Tramway  Co.  v.  Reld,  4  Colo.  App. 
69,  35  Pac.  275,  holding  injury  through  defect  in  electric  car  raises 
presumption  of  negligence.  See  also  extensive  note  in  62  Am. 
Dec.  684. 

Distinguished  in  Wilkinson  v.  Johnston,  27  La.  Ann.  380,  holding, 
in  action  by  owners  against  charterer  to  recover  value  of  lost  boat, 
burden  of  proving  negligence  is  on  former. 

Shipping. —  Where,  at  time  of  explosion,  two  rival  boats  were 
racing,  end  engineer  was  agitated,  and  evidence  of  low  pressure  on 
boilers  was  unsatisfactory,  prima  facie  presumption  of  negligence 
is  not  overcome,  p.  477. 
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Admiralty  —  Shipping. —  In  this  case,  libel  against  the  ship  was 
the  remedy  pnrsned  by  a  passenger  for  injuries  from  explosion 
negligently  caused,  pp.  472-477. 

Relied  upon  as  a  precedent  for  this  form  of  remedy  in  The  A. 
Heaton,  43  Fed.  505,  The  Anaces,  93  Fed.  242,  The  Marion  Ghilcott, 
96  Fed.  689,  and  The  City  of  Brussels,  6  Ben.  871,  F.  0.  2,745. 

Miscellaneous. —  Jackson  y.  Steamboat  Magnolia,  20  How.  299, 

15  L.  911,  and  The  Sarah  Jane,  1  Low.  204,  206,  F.  G.  12,349,  citing 
as  instance  of  exercise  of  admiralty  Jurisdiction  where  accident  is 
in  body  of  county;  The  Steamship  Hammonia,  10  Ben.  614,  F.  0. 
6,006,  citing  on  question  of  Jurisdiction;  The  Highland  Light,  Chase 
Dec  151,  F.  C.  6,477,  citing  on  point  of  Jurisdiction;  also  The  Steam- 
boat Cheeseman  v.  Two  Ferryboats,  2  Bond,  868,  F.  C.  2,633. 
Russ  y.  Steamboat  War  Eagle,  14  Iowa,  372,  erroneously  citing  on 
point  of  excessive  damages.  See  also  note  in  45  Am.  Dec  59,  on 
remedy  in  rem  for  personal  injuries;  Hill  y.  The  Golden  Gate,  12 
Fed.  Gas.  165,  citing  on  point  of  Jurisdiction  not  passed  upon  in 
opinion;  Mendell  v.  The  Martin  White,  17  Fed.  Gas.  3,  citing  to  ques- 
tion of  Jurisdiction  in  action  in  rem  for  injuries  receiyed  on  yessel; 
Woolston  y.  The  Jno.  A.  Warner,  30  Fed.  Gas.  609,  citing  as  instance 
where  contract  to  carry  passengers  was  regarded  as  maritime  con- 
tract as  of  course. 

16  How.  480-491,  14  L.  1024,  SEYMOUR  v.  McCORMICK. 

Patents. —  Since  patent  act  of  1836,  only  actual  damages  may 
be  recovered  for  infringement,  the  amount  to  be  assessed  by  Jury 
under  above  instruction  by  court;  but  court  may,  under  proper  cir- 
cumstances, triple  amount  of  verdict  as  punitive  damages,  pp.  489, 
490. 

Approved  and  relied  upon  in  Schwarzel  v.  Holenshade,  2  Bond, 
82,  F.  O.  12,506,  denjring  motion  to  treble  amount  of  Jury's  verdict; 
Brodie  v.  Ophir  S.  M.  Co.,  6  Sawy.  611,  F.  G.  1,919,  refusing  to  give 
Judgment  against  infringer  for  treble  damages  in  absence  of  wan- 
tonness. Approved,  without  application,  in  Tilghman  v.  Proctor, 
125  U.  S.  144,  81  L.  666,  8  8.  Gt  898,  holding  in  equity  patentee 
may  recover  amount  which  invention  has  saved  to  parties  infring- 
ing; McAroy  v.  Wright,  25  Ind.  30,  assessing  damages  for  fraud 
and  deceit  in  connection  with  contract  Cited  generally  in  Mulford 
V.  Pearce,  14  Blatchf.  142,  F.  G.  9,908,  and  Bay  City,  etc.,  R.  R.  v. 
Austin*  21  Mich.  412,  holding  repeal  before  Judgment  of  statute  au- 
thorizing doubling  of  Judgment,  defeats  such  twofold  recovery. 
See  also  12  Am.  Dec.  481,  note. 

Distinguished  in  Livingston  v.  Jones,  3  Wall.  Jr.  342,  F.  G.  8,414, 
holding  court  of  equity  cannot  treble  damages  for  infringement  of 
patent  as  may  be  done  at  law. 
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Patents. —  Where  inventor  sells  licenses  to  nse  his  Improvement, 
he  has  himself  fixed  average  of  actual  damage  and  cannot  recover 
more  without  clear  evidence  of  greater  loss,  p.  490. 

Cited  with  approval  and  applied  in  Corporation  of  New  York  y. 
Ransom,  23  How.  489,  16  L.  515,  and  Burdell  v.  Denig,  4  Fed.  Cas. 
699,  holding,  where  inventor  does  not  furnish  evidence  for  estima- 
tion of  damages  only  nominal  sum  may  be  awarded;  Packet  Co.  v. 
Sickles,  19  WalL  617,  22  L.  204,  reversing  Judgment  against  in- 
fringer for  $11,000,  where  licenses  to  use  patent  were  sold  for 
$250  to  $1,500;  Root  v.  Railway  Co.,  105  U.  S.  198,  26  L.  978,  dis- 
missing bill  for  accounting  of  profits  by  patentee  against  infringer, 
and  leaving  former  to  his  legal  remedy;  Stutz  v.  Armstrong,  25  Fed. 
147,  assessing  patentee's  damages  at  amount  of  license  fee  estab* 
llshed  by  him  for  use  of  such  machine;  Timken  v.  Olln,  41  Fed.  171, 
afilrmlng  Judgment  assessing  damages  in  strict  accordance  to  li- 
cense fees  formerly  established  by  patentee;  Cassidy  v.  Hunt,  75 
Fed.  1015,  holding,  in  absence  of  license  fee  it  is  for  Jury  to  ascer- 
tain reasonable  royalty,  and  to  do  so  may  take  infringer's  profits 
into  account;  Bmerson  v.  Simm,  8  Fed.  Cas.  641,  giving  to  patentee 
damages  equal  to  amount  of  license  fees  charged  to  others  by  him- 
self; Goodyear,  etc.,  Co.  v.  Van  Antwerp,  10  Fed.  Cas.  750,  charging 
infringer  with  license  fees  regardless  of  fact  that  he  had  gained  no 
profits.  Cited  generally  in  Birdsall  v.  Coolldge,  93  U.  S.  70,  23  L. 
805,  holding,  where  infringement  was  slight,  patentee  should  re- 
cover less  than  royalty.  Just  as  in  other  cases  he  could  recover 
more;  Wooster  v.  Simonson,  16  Fed.  681,  holding,  where  less  than 
whole  Invention  has  been  infringed,  damages  may  be  for  less  than 
royalty;  Creamer  v.  Bowers,  35  Fed.  208,  limiting  patentee's  recov- 
ery to  amount  which  he  claims  in  his  testimony;  United  Nickel  Co. 
V.  Central  Pac.  R.  R.,  36  Fed.  190,  in  charge  to  Jury. 

Distinguished  in  Rude  v.  Westcott,  130  U.  8.  165,  32  L.  894,  9 
S.  Ct  468  (affirming  on  this  point,  S.  C,  19  Fed.  833),  and  Gottfried 
V.  Crescent  Brewing  Co.,  22  Fed.  433,  holding  amount  paid  in  set- 
tlement of  claim  for  alleged  infringement.  Is  no  proof  of  actual  dam- 
age from  later  infringement;  Graham  v.  Geneva,  etc.,  Mfg.  Co.,  24 
Fed.  643,  holding  agreements  made  to  secure  introduction  of  pat- 
ented machine  are  not  such  licenses  as  will  fix  amount  of  damages 
for  Infringement;  American,  etc.,  Paving  Co.  v.  Elizabeth,  1  Fed. 
Cas.  693,  holding.  In  equity,  where  patent  consists  in  exclusive  right 
to  use  process,  infringer  must  pay  patentee  his  profits. 

Patents. —  It  is  not  a  necessary  legal  Inference  that  if  defendant 
had  not  infringed  upon  plaintiffs  patent,  all  purchasers  from  de- 
fendant would  have  employed  plaintiff,  and  that,  therefore,  plalntilf 
is  entitled  to  all  profits  made  in  sale  of  articles  embodying  Im- 
provement of  patent,  p.  490. 

Approved  and  relied  upon  in  citing  cases  as  follows:  Mo  wry  v. 
Whitney,  14  Wall.  650,  20  L.  866,  aflirming  on  this  point,  S.  C.  29 
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Fed.  Gas.  1104,  holding  patentee  of  single  process  in  making  rail- 
road wheels,  cannot  recover  entire  profits  of  sale  of  wheels  by  in- 
fringer; Root  V.  Railway  Co.,  105  U.  S.  Id5,  197,  26  L.  977,  978,  dis- 
missing bill  in  equity  to  compel  infringer  to  account  to  patentee  for 
profits  of  former's  business;  Dodson  v.  Hartford  Carpet  Co.,  114 
XT.  S.  445,  29  L.  179,  5  S.  Ct  948,  collecting  cases  and  reversing 
judgment  awarding  patentee  all  profits  on  all  sold  carpet  embodying 
patent;  Sessions  v.  Romadka,  145  U.  S.  45,  36  L.  615,  12  S.  Ct  803, 
holding  patentee  of  trunk  fastener  cannot  recover  profits  from  sale 
of  entire  trunks  with  said  fastening;  Cincinnati  Qas  Co.  v.  Western 
Siemen's  Co.,  152  U.  S.  204,  38  L.  413,  14  S.  Ct.  525,  holding  dam- 
ages for  breach  of  contract  not  to  sell  patented  articles  to  others 
are  plaintiff's  profits  from  such  forbidden  sales;  Vaughan  v.  C.  P. 
R.  R.,  4  Sawy.  284,  F.  C.  16,897,  dismissing  bill  by  inventor  of  rail- 
way brakes  to  compel  infringing  railroad  to  render  account  of  its 
profits;  Buerk  v.  Imhaeuser,  14  Blatchf.  22,  F.  C.  2,107,  holding  ft 
«rror  to  award  to  patentee  sum  equal  to  profits  of  infringer  from 
sale  of  articles  embodying  patent;  Graham  v.  Mason,  1  Holmes,  89, 
W,  F.  C.  5,672,  limiting  recovery  of  patentee  of  part  of  machine  to 
profits  made  by  sale  of  that  part;  Hall  v.  Stem,  20  Fed.  789,  holding, 
where  infringer  sold  patented  articles  at  loss,  infringer's  profits  did 
not  affect  measure  of  damages;  Everest  v.  Buffalo,  etc.,  Co.,  31  Fed. 
744,  note,  holding  patentee  cannot  recover  as  damages,  infringer's 
profits  on  sale  of  oils  made  by  patented  process;  Bell  v.  tJ.  S.  Stamping 
Co.,  32  Fed.  551,  allowing  to  patentee  profits  of  only  such  sales  by 
infringer  as  he  can  prove  would  have  been  made  by  himself;  Morss 
V.  Union  Form  Co.,  89  Fed.  471,  sustaining  judgment  allowing  only 
proved  damages  instead  of  awarding  profits  on  infringer's  sales; 
Royer  v.  Shultz  Belting  Co.,  45  Fed.  52,  53,  refusing  to  award  pat- 
entee profits  made  by  infringer,  and  proof  of  actual  damage  failing, 
awarding  nominal  damages.  Approved  in  dissenting  opinion  in 
Silsby  V.  Foote,  20  How.  393,  15  L.  958,  majority  afiElrming  Judgment 
for  improvement  on  stove  apparentiy  equal  to  whole  profit  of  stove. 

Patents. —  It  is  error  to  charge  Jury  that  same  measure  of  dam- 
ages for  infringement  is  to  govern,  whether  patent  covers  an  entire 
machine  or  an  improvement  on  the  machine,  p.  491. 

Cited  approvingly  and  applied  in  McCreary  v.  Pennsylvania 
Canal  Co.,  141  U.  S.  463,  466,  85  L.  819,  820,  12  S.  Ct  42,  43,  holding, 
where  plaintiff  patents  invention  and  then  patents  improvement 
in  suit  on  second  patent,  he  can  recover  only  damages  for  use  of 
improvement;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  147,  38  L. 
106,  14  S.  Ct  298,  and  Calkins  v.  Bertrand,  10  Biss.  449,  8  Fed.  759, 
holding,  where  patentee  fails  to  show  how  much  of  infringer's 
profits  is  due  to  his  patent,  he  can  recover  only  nominal  damages; 
Oraham  v.  Mason,  1  Holmes,  89,  90,  F.  C.  5,672,  limiting  recovery 
by  patentee  of  part  of  machine  to  profits  from  sale  of  such  part; 
Maier  v.  Brown,  17  Fed.  737,  holding  patentee  of  trunk  covering 
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cannot  recover  from  infringer  profits  from  sales  of  entire  trunks ; 
Porter,  etc.,  Go.  t.  National,  etc.,  Co.,  22  Fed.  830,  holding  that  to 
prove  entire  damage  it  must  be  shown  that  patent  embraces  all 
mechanism  of  value  in  machine;  Hunt,  etc.,  Ck>.  v.  Gassidy,  53  Fed. 
262,  7  XT.  S.  App.  424,  holding  amount  of  license  fee  charged  for  use 
of  two  patents  is  not  proof  of  damage  from  infringement  of  one. 

Miscellaneous. —  Andrews  v.  Hovey,  124  U.  S.  705,  81  L.  559,  8 
S.  Gt  679,  citing  case  to  point  not  covered  by  opinion;  Hussey  v. 
Whitely,  1  Bond,  420,  F.  G;  6,950,  referring  to  deposition  taken  in 
principal  case;  Hamilton  v.  Ives,  11  Fed.  Gas.  346,  citing  case,  but 
referring  to  opinion  in  lower  court 

16  How.  492-493,  14  L.  1029,  AMIS  v.  MYERS. 

Equity  —  Execution. —  Where  property  of  one  is  taken  in  execu- 
tion as  that  of  another,  the  parties  having  submitted  to  Jurisdiction 
of  the  court,  a  sale  will  be  restrained,  pp.  492,  493. 

Equity. —  A  court  of  equity  will  not  ordinarily,  of  its  own  motion, 
take  exception  to  its  Jurisdiction  upon  the  ground  that  plaintiff  has 
an  adequate  remedy  at  law. 

Gited  with  approval  and  rule  applied  in  Strousse  v.  Bank,  9  Golo. 
App.  489,  49  Pac.  264,  refusing  to  dismiss  action  where  this  objec- 
tion was  raised  first  on  appeal;  Sherwin  v.  Gaghagen,  39  Neb.  248, 
57  N.  W.  1008,  holding,  where  this  question  of  Jurisdiction  did  not 
appear  from  record,  relief  would  not  be  denied. 

Distinguished  in  Gecil  Nat  Bk.  v.  Thurber,  59  Fed.  916,  8  U.  8. 
App.  496,  holding,  where  defendant  had  taken  exception  at  proper 
time,  bill  must  be  dismissed. 

« 

16  How.  494-513,  14  L.  1030,  GUITARD  v.  STODDARD. 

Public  lands. —  The  act  of  1812  (2  Stat  at  Large,  748),  respecting 
Missouri  town  lots,  is  a  present  operative  grant  of  all  the  interest 
of  the  United  States,  in  the  property  comprised  in  the  act  the  right 
of  the  grantee  depending  only  upon  possession,  inhabitation  or  cul- 
tivation, prior  to  December  20,  1803,  p.  509. 

Approved  and  applied  in  Glasgow  v.  Hortlz,  1  Black,  601,  17  L. 
113,  holding  title  confirmed  by  act  of  1812  good,  though  without  the 
out-boundaries  of  survey  by  surveyor-general;  Glasgow  v.  Baker, 
128  U.  S.  575,  32  L.  518,  9  S.  Gt  158,  holding  claim  good,  though 
precise  time  of  possession,  etc.,  not  proved;  Grlffing  v.  Gibb,  McAlL 
217,  F.  G.  5,819,  holding  legal  a  grant  of  certain  tide  lands  by  State 
of  Galifornia;  Garondelet  v.  McPherson,  20  Mo.  199,  holding  that 
claimant  need  not  produce  survey  by  United  States,  embracing  land 
as  part  of  common;  St  Louis  v.  Toney,  21  Mo.  251,  holding  con- 
firmation under  act  of  1812  not  forfeited  by  failure  to  prove  under 
act  of  1824;  Garondelet  v.  St  Louis,  25  Mo.  460,  holding  claimant 
under  act  of  1812  entitled  to  recover  commons,  without  survey; 
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FankhoQser  y.  Langkopf,  26  Mo.  459,  holding,  as  claimant  might 
have  identified  his  land  prior  to  snrvey,  statute  of  limitations  ran 
against  him;  Fine  y.  St.  Louis,  30  Mo.  176,  holding  erroneous  an  in- 
struction that  proof  of  such  possession  was  not  sufficient;  Fine  y. 
8t  Louis,  39  Mo.  66,  holding  question  as  to  whether  claimant  had 
abandoned,  was  for  Jury;  Yasquez  y.  Ewing,  42  Mo.  256,  holding, 
showing  of  possession,  etc.,  insufficient,  boundaries  not  being  es- 
tablished; Glasgow  y.  Lindell,  50  Mo.  82,  holding  claimant  entitled 
to  haye  his  eyidence  of  existence  and  boundary  of  field-lots,  go  to 
Jury;  Beel  y.  Ewing,  71  Mo.  16,  holding  plaintiff's  right  barred  by 
statute  of  limitations,  since  act  of  1812  was  present  grant;  Baird 
y.  St  Louis  Hospital  Assn.,  116  Mo.  428,  22  S.  W.  727,  holding  that 
statute  of  limitations  ran  in  fayor  of  confirmee  under  act  of  1812,. 
from  its  date.  Cited  with  approval  in  Tyler  y.  Wells,  2  Mo.  App. 
538,  holding  rights  of  claimant  under  confirmation  of  1810,  not 
prejudiced  by  act  of  1816. 

Public  lands. —  Act  of  1824  (4  Stat  at  L.  65),  supplementary  to 
act  of  1812,  respecting  Missouri  town  lots,  does  not  impair  the 
effect  and  operation  of  that  act,  and  claimants  under  it  may  still  es- 
tabllsh  the  fact  of  possession,  etc.,  by  parol  eyidence,  p.  511. 

Oited  with  approval  and  rule  applied  in  Saylgnac  y.  Garrison,  18 
How.  137,  15  L.  291,  holding  failure  to  comply  with  conditions  of  act 
of  1824  did  not  impair  title  acquired  under  that  of  1812;  St  Louis  y. 
Toney,  21  Mo.  255,  holding  claimant  rightfully  permitted  to  prove 
necessary  facts  by  parol  evidence;  Funkhouser  v.  Langkopf,  26  Mo. 
469,  holding,  since  claimant  might  have  identified  land  prior  to 
survey,  statute  of  limitations  ran  against  him;  Glasgow  v.  Baker, 
85  Mo.  569,  holding  claimant's  failure  to  perform  requirements  of 
act  of  1824,  did  not  work  forfeiture. 

Public  lands. —  Under  the  act  of  1812,  respecting  Missouri  town 
lots,  the  question  of  boundary  was  left  open  to  the  settlement  of 
the  respective  claimants  by  litigation,  in  courts  of  Justice,  or  other- 
wise, p.  512. 

Cited  with  approval  and  applied  in  Clark  v.  Hammerle,  36  Mo. 
641,  holding  certified  copy  of  registry  of  confirmation  prima  facie 
proof  of  possession,  etc.;  Yasquez  v.  Ewing,  42  Mo.  261,  holding 
showing  of  possession,  etc.,  insufficient,  there  being  no  proof  of  loca- 
tion and  boundaries;  Glasgow  v.  Lindell,  50  Mo.  82,  holding  claim- 
ant of  field-lot  entitled  to  have  his  evidence  of  boundary  go  to  Jury. 

Public  lands. —  Survey,  approved  by  United  States,  and  accepted 
by  confirmee,  is  conclusive  upon  each,  unless  an  appeal  is  taken 
by  either  party,  or  by  opposing  claimant,  to  the  commissioner  of 
the  land  office,  p.  512. 

Approved  and  applied  in  Carondelet  v.  St  Louis,  29  Mo.  534,  re- 
viewing cases  and  holding  claimant,  having  accepted  the  approved 
survey,  was  estopped  to  claim  outside  lands;  Gibson  v.  Chouteau, 
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7  Mo.  App.  6,  holding  survey  of  a  conlirmation  inyalid  antil  ap- 
proved properly.  Cited  with  approval  In  Garondelet  v.  MePher- 
«on,  20  Mo.  203,  holding  that  the  fact  of  acceptance  and  consent 
to  survey  was  a  question  for  the  Jury. 

Miscellaneous. —  Cited  in  historical  statement  of  case  in  Bunnel 
▼.  Stoddard,  4  Fed.  Cas.  669. 

16  How.  513-524,  14  L.  1038,  IRWIN  v.  UNITED  STATES 

Waters  and  water-courses. —  Deed  conveying  right  to  use  and 
carry  away  from  spring  by  which  grantor's  factory  Is  supplied  "  so 
much  water  as  will  pass  through  pipe  of  equal  diameter  with  one 
<H>nveylng  water  from  spring  on  same  level  therewith  to  grantor's 
factory/'  entitles  grantee  to  one-half  the  waters  of  the  spring,  p.  523. 

Approved  in  Taylor  v.  Holter,  1  Mont  697,  holding  deed  convey- 
ing waters  of  "  right  hand  fork  of  Oro  Fino  Gulch,"  cannot  be  ex- 
plained to  mean  "left  hand  fork;"  Loverin  v.  Walker,  44  N.  H. 
490,  holding  grant  of  "  undivided  one-half  of  land  and  mill,  together 
with  water  privilege,"  gives  only  one-half  interest  in  water. 

Waters  and  water-courses. —  Where,  under  above  deed,  vendee, 
with  assistance  and  acquiescence  of  vendor,  lays  pipes  which  will 
carry  away  one-half  the  water,  vendor's  assignee  cannot  complain 
after  sixteen  years,  because  vendee's  pipes  are  of  larger  diameter 
than  his  own;  the  conduct  of  the  parties  amounts  to  a  practical 
construction  of  their  agreement,  p.  523. 

Approved  in  Loverin  v.  Walker,  44  N.  H.  491,  holding  judicial 
construction  of  deed  conveying  half  Interest  in  water  rights  is  con- 
firmed by  practical  construction  of  parties. 

16  How.  524-534,  14  L.  1043,  FANNING  v.  GREGOIRB. 

Municipal  corporations. —  A  ferry  license  is  not  invalid  because 
not  granted  by  ordinance  under  corporate  seal;  the  agents  of  a  cor- 
poration may  bind  it  by  parol,  and  a  license  is  valid  if  made  by 
written  contract  of  mayor,  under  sanction  of  council,  p.  533. 

Cited  and  principle  followed  in  Gottfried  v.  Miller,  104  U.  8.  527, 
26  L.  853,  holding  assignment  of  letters-patent  by  agent  of  corpora- 
tion is  valid,  although  without  seal;  Mayor  of  Baltimore  v.  Weath- 
crby,  52  Md.  451,  sustaining  contract  made  by  mayor  and  city 
council  in  absence  of  any  legislative  formality  required. 

Franchises. —  Where  legislature  grants  ferry  license,  and  binds 
municipal  authorities,  but  not  itself,  to  grant  no  other,  that  license 
Is  not  exclusive,  and  if  legislature  then  delegates  its  authority  to 
city  council,  that  body  may  grant  other  valid  licenses,  p.  534. 

Approved  and  principle  followed  in  Wheeling,  etc..  Bridge  v. 
^WheeUng  Bridge,  138  U.  S.  292,  34  L.  969,  11  S.  Ct  303,  holding 
legislative  license  of  competing  ferry  is  valid,  although  laws  pro- 
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hlbit  county  courts  from  granting  same;  Burlington,  etc..  Go.  y. 
Davis,  48  Iowa,  135,  30  Am.  Rep.  392,  holding  excluslye  power  to 
license  is  not  power  to  grant  exclusive  license,  but  latter  Is  con- 
ferred by  power  "  to  grant  or  refuse  license; "  Long  v.  Dulutb,  49 
Minn.  288,  32  Am.  St  Rep.  551,  51  N.  W.  914,  reviewing  cases  and 
holding  legislative  authority  to  city  to  grant  franchise  to  water 
company  does  not  confer  i>ower  to  grant  exclusive  franchise.  Cited 
generally  in  State  v.  Hayes,  61  N.  H.  332,  on  question  of  delegation 
of  legislatiTe  powers.  Approved  in  concurring  opinion,  Mintum 
▼.  Larue,  McAlL  395,  F.  G.  9,646,  holding  power  conferred  upon 
city  by  legislature  to  regulate  ferry  did  not  confer  power  to  grant 
exclusive  privilege. 

Constitutional  law. —  Exclusive  rights  claimed  under  grant  from 
the  State,  to  be  such,  must  be  clearly  expressed  or  necessarily  in- 
ferred, p.  534. 

Cited  with  approval  and  applied  in  Mintum  v.  Larue,  23  How. 
437,  16  L.  576  affirming  S.  C,  McAll.  377,  378,  380,  F.  C.  9,646, 
holding  power  conferred  on  town  to  regulate  ferries  did  not  confer 
power  to  grant  to  others  exclusive  ferry  rights;  Carroll  v.  Campbell, 
108  Mo.  560, 17  S.  W.  886,  holding  legislative  authority  to  license  fer- 
ries does  not  confer  on  city  right  to  grant  exclusive  license;  Mathews 
T.  St  Louis,  etc.,  Ry.,  121  Mo.  319,  24  S.  W.  597,  25  L.  R.  A.  169, 
and  n.,  holding  franchise  to  operate  steam  railroad  does  not  avoid 
liability  for  damage  to  others  by  negligent  fires;  State  v.  Murphy, 
130  Mo.  25,  31  S.  W.  598,  31  L.  R.  A.  809,  and  n.,  holding  legisla- 
tive authority  to  Illuminate  streets  with  electricity  is  subject  to 
reasonable  regulations  as  to  such  use;  Watson  Seminary  v.  Pike 
County  Court  (Mo.),  50  S.  W.  883,  holding,  in  absence  of  express  leg- 
islation, reserved  power  to  amend  charter  will  not  be  deemed  sur- 
rendered. 

Police  powers. —  Neither  the  right  of  free  navigation  of  the 
Mississippi,  guaranteed  by  ordinance  of  1787,  nor  any  right  aris- 
ing from  exercise  of  commercial  power  of  Congress,  interfere  with 
police  powers  of  State  in  granting  ferry  licenses,  p.  534. 

Approved  and  relied  upon  in  the  following  citing  cases:  Conway 
V.  Taylor,  1  Black,  634,  17  L.  203,  holding  right  to  establish  ferries 
on  Ohio  river  Is  not  delegated  to  Federal  government  in  power  to 
regulate  commerce,  etc.;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  374,  377,  27  L.  423,  424,  2  S.  Ct  264,  267,  affirming  S.  C.,  102 
IlL  574,  holding  statute  imposing  State  tax  on  ferries  Is  not  uncon- 
stitutional as  exercise  of  power  to  regulate  commerce;  United 
States  V.  Bain,  3  Hughes,  605,  F.  G.  14,496,  reviewing  cases  and 
holding  State  has  authority  to  lease  land  between  end  of  street 
and  channel  of  river  for  a  dock;  Madison  v.  Abbott,  118  Ind.  339, 
21  N.  E.  29,  holding,  where  State  delegates  authority  to  regulate 
ferries  to  county,  inconsistent  ordinances  of  city  are  inoperative; 
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Burlington,  etc.,  Co.  y.  Davis,  48  Iowa,  137,  30  Am.  Bep.  393,  holding 
legislature  may  empower  municipality  to  grant  exclusive  ferry 
license;  MarshaU  y.  Grimes,  41  Miss.  32,  35,  36,  holding  State  may 
grant  exclusive  ferry  license  over  Mississippi,  and  such  grant  is 
not  usurpation  of  congressional  powers;  Carroll  v.  Campbell,  108 
Mo.  564,  17  S.  W.  887,  holding  unlicensed  ferry  may  be  enjoined 
by  State  court,  although  enrolled  under  Federal  laws;  J.  S.  Keator, 
etc.,  Co.  v.  St  Croix,  etc.,  Co.,  72  Wis.  94,  7  Am.  St  Bep.  857,  38 
N.  W.  541,  holding  State's  grant  of  license  to  erect  log-boom  in  navi- 
gable river  is  not  unconstitutionaL  See  also  valuable  discussion 
in  27  Am.  St  Bep.  565,  note. 

Miscellaneous.— Conway  v.  Taylor,  1  Black,  630,  17  L.  201,  re- 
ferring to  point  raised  in  argument,  but  not  decided  by  court 

16  How.  535-547,  14  L.  1047,  BABNEY  v.  SAUNDEBS. 

Judgment  —  Executors  and  administrators. —  Where  Orphans' 
Court  has  settled  administrator's  and  guardian's  accounts,  and  al- 
lowed them  commissions,  such  allowances  cannot  be  reviewed  col- 
laterally in  another  court  in  suit  involving  a  different  trust,  pp. 
540,  541. 

Cited  generally  in  Cooper  v.  Sunderland,  3  Iowa,  129,  66  Am.  Dec. 
61,  collecting  cases,  holding  presumption  exists  in  favor  of  judg- 
ment of  inferior  court  when  jurisdiction  is  shown  on  face  of 
record. 

Criticised  in  Pulliam  v.  Pulliam,  10  Fed.  29,  F.  C.  11,463a,  holding 
statute,  making  executor's  accounts  in  Probate  Court  prima  facie 
correct,  does  not  bind  Federal  court 

Trusts. —  In  United  States,  trustees  receive  fair  compensation  for 
services,  gauged  usually  by  certain  percentage  on  amount  of  es- 
tate; this  may  be  forfeited  if  trustee  acts  dishonestly,  fraudu- 
lently, or  even  negligently,  p.  542. 

Cited  with  approval  and  applied  in  the  following  cases:  Biscoe 
V.  State,  23  Ark.  599,  refusing  to  allow  trustees  who  neglected  trust 
greater  fees  than  were  allowed  by  deed  of  trust;  Muscogee  Lumber 
Co.  V.  Hyer,  18  Fla.  704,  43  Am.  Bep.  336,  allowing  fee  of  $500 
to  trustees  in  foreclosure;  Dayton  v.  BarUett  38  Ohio  St  863,  hold- 
ing executor  of  surviving  partner  is  entitled  to  fees  for  settling 
partnership  affairs. 

Trusts. —  Although  there  can  be  no  absolute  rule,  generally  trus- 
tees are  chargeable  with  compound  interest  only  as  a  penalty  for 
wilfully  neglecting  a  trust  or  converting  its  funds;  for  mere  neglect 
to  invest  the  funds,  simple  interest  is  imposed,  p.  542. 

Approved  and  relied  upon  in  following  citing  cases:  Wheeler  v. 
Bolton,  92  Cal.  173,  28  Pac.  562,  reversing  order  charging  executor 
with  compound  interest  on  loss  arising  from  his  neglect;  Ogden  v. 
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Larrabee,  57  IlL  410,  charging  executor  with  Interest  compounded 
annually,  where  he  has  wilfully  misapplied  funds;  In  re  Estate  of 
Gamp,  6  Mo.  App.  565,  charging  administrator  with  compound  in- 
terest on  moneys  appropriated  to  his  own  use;  Frey  y.  Admrs.  of 
Frey,  17  N.  J.  Eq.  74,  holding  administrator  liable  for  simple  inter- 
est for  failure  to  invest;  McKnight's  Exrs.  t.  Walsh,  23  N.  J.  Eq. 
147,  and  McKnight's  Exrs.  y.  Walsh,  24  N.  J.  Eq.  510,  charging 
trustee  with  compound  interest  where  trust  funds  were  used  in  his 
business;  Cook  v.  Lowry,  95  N.  Y.  114,  charging  trustee  with  com- 
pound interest  where  he  used  funds  in  business  and  kept  no  ac- 
count; Grigler  y.  Alexander,  33  Gratt  682,  and  Lovett  v.  Thomas, 
81  Ya.  250,  holding  guardian  of  Insane  person  and  executor  of  de- 
ceased person  liable  for  simple  interest  for  failure  to  Inyest;  Knight 
y.  Watts,  26  W.  Va.  219,  charging  guardian  of  insane  patient  with 
compound  interest  on  moneys  appropriated  from  ward's  income. 
See  also  exhaustive  notes  in  90  Am.  Dec.  208,  and  12  Am.  St  Rep. 
314.  Approved  in  Howard  v.  Manning,  65  Ark.  125,  44  S.  W.  1127, 
holding  it  error  to  charge  administrator  arbitrarily  with  10  per  cent 
interest  Cited  generally  in  In  re  Ricker's  Estate,  14  Mont.  180, 
35  Pac.  060,  20  L.  R.  A.  661,  and  n.,  refusing  to  charge  executor, 
who  fiiils  to  deposit  certain  moneys  in  bank,  with  arbitrary  rate  of 
compound  interest 

Modified  in  Cruce  v.  Gruce,  81  Mo.  683,  684,  holding  interest 
should  be  so  compounded  that  the  computation  may  include  all  ac- 
tual and  presumed  gains.  Distinguished  in  Perkins  v.  Hollister, 
60  Yt  350,  351,  853,  7  Atl.  606,  607,  refusing  to  charge  executor  with 
compound  interest  where  he  mingles  fund  with  his  own,  but  dis- 
closes all  profits  and  bears  all  losses. 

Trusts. —  Where  trustee  deals  with  funds  without  authority  or 
for  his  own  profit  the  risk  is  his,  but  the  gain  inures  to  benefit  of 
cestui  que  trust,  and  usurious  interest  received,  although  unlawful 
gains,  belong  to  the  cestui  que  trust  P«  543. 

Approved  and  rule  followed  in  Boston,  etc..  Smelting  Go.  v.  Reed, 
23  Golo.  533,  48  Pac.  518,  holding,  where  trustee  held  money  subject 
to  court's  order,  but  used  same  in  its  business,  it  must  account  for 
profits;  Perrin  v.  Lepper,  72  Mich.  553,  40  N.  W.  004,  collecting 
cases  and  holding  where  surviving  partner  used  deceased's  invested 
moneys  in  business,  heirs  are  entitled  to  10  per  cent,  interest  on 
same;  French  v.  Gurrier,  47  N.  H.  08,  compelling  guardian  to  ac- 
count for  dividends  and  income  from  purchase  and  sale  of  stock. 
Gited  generally  in  Lamar  v.  Micou,  112  U.  S.  465,  28  L.  756,  5  S.  Ct 
226,  reviewing  cases  and  holding  investment  of  ward's  property  is 
governed  by  law  of  ward's  domicile. 

Distinguished  in  Shelton  v.  State,  53  Ind.  333,  holding  county 
treasurer  is  liable  only  for  amount  of  public  moneys,  and  not  for 
interest  received  by  him  on  loans  of  same;  Norwood  v.  Harness, 
08  Ind.  148,  40  Am.  Rep.  745,  holding  administrator  not  liable  for 
moneys  deposited  in  bank  and  lost  through  unforeseen  failure. 
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Trustees  are  Uable  for  moneys  lost  through  making  loans  on  per- 
sonal credit  without  security,  p.  545. 

Approved  and  applied  in  Mattocks  v.  Moulton,  84  Me.  662,  24  AtL 
1000,  charging  trustees  with  losses  sustained  by  lending  on  second 
mortgages  and  purchasing  worthless  stock.  See  also  note  in  7 
Am.  Rep.  33,  and  valuable  discussion  in  57  Am.  Rep.  Ill,  note. 

Trustees  are  chargeable  with  sum  deposited  with  private  bank 
and  lost  through  its  failure  where  the  same  is  left  on  deposit  await- 
ing investment  for  unreasonable  time,  e.  g.,  three  months;  but  not 
for  sums  recently  deposited  in  the  trust  account,  p.  546. 

See  valuable  discussion  in  40  Am.  Dec.  515,  note,  and  75  Am.  Dec. 
804,  note. 

16  How.  547-571,  14  L.  1062,  SOUTHARD  v.  RUSSELL. 

Bill  of  review. — Newly-discovered  evidence  which  merely  im- 
peaches the  character  of  witnesses  in  the  original  suit  will  not  sup- 
port a  bill  of  review,  p.  569. 

Approved  and  relied  upon  in  Society  of  Shakers  v.  Watson,  77 
Fed.  515,  47  U.  S.  App.  170,  refusing  leave  to  file  bill  where  new 
evidence  only  attacks  credibility  of  witnesses  already  unsuccess- 
fully impeached;  Traphagen  v.  Yoorhis,  45  N.  J.  Bq.  46,  16  Atl.  199, 
dismissing  application  to  file  bill  of  review  for  failure  to  disclose 
material  new  evidence;  Ketchum  v.  Breed,  66  Wis.  99,  26  N.  W.  277, 
refusing  to  entertain  bill  of  review  where  evidence  relied  on  mer^y 
impeaches  witnesses. 

Bill  of  review. —  Discovery  of  cumulative  witness  upon  collateral 
question  of  adequacy  of  price  in  suit  to  determine  whether  trans- 
action is  mortgage  or  conditional  sale  is  not  sufficient  to  8upi)ort 
bill  of  review,  p.  570. 

Bill  of  review. —  Discovery  of  cumulative  evidence  upon  litigated 
fact,  unless,  perhaps,  in  writing  or  matter  of  record,  is  not  suffi- 
cient; it  must  be  different  and  of  very  decided  and  controlling 
character,  pp.  569,  570. 

Approved  and  applied  in  United  States  v.  Bolton,  24  Fed.  Gas. 
1200,  holding  Circuit  Court  cannot  review  action  of  land  commis- 
sioners, a  fortiori  where  new  evidence  is  of  doubtful  admissibility; 
Fox  V.  Reynblds,  24  Ind.  50,  denying  motion  for  bill  of  review, 
where  newly-discovered  evidence  is  merely  corroborative;  Hill  v. 
Roach,  72  Ind.  62,  granting  review  of  Judgment  after  appeal,  where 
evidence  discovered  is  new  and  material;  Hines  v.  Driver,  100  Ind. 
325,  denying  new  trial  where  newly-discovered  evidence  consists 
of  mere  cumulative  admissions  of  party;  Ketchum  v.  Breed,  66  Wis. 
99,  26  N.  W.  277,  refusing  bill  of  review  where  evidence  relied  on 
Is  merely  cumulative  and  impeaching.  See  also  valuable  and  ex- 
haustive note  in  20  Am.  Dec.  171,  distinguishing  between  discovery 
of  new  witnesses  and  of  new  written  evidence  in  this  regard. 
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Bill  of  review  will  not  lie  for  errors  of  law  alleged  on  face  of 
decree  after  Judgment  of  appellate  court;  remedy  is  by  application 
to  that  court  to  amend  such  errors,  p.  570. 

Cited  and  principle  followed  in  Kingsbury  y.  Buckner,  134  U.  S. 
(TTl,  072,  33  L.  1056,  10  St.  Gt  645,  collecting  cases  and  holding  in- 
fant cannot  by  bill  in  court  of  first  instance,  impeach  decree  directed 
by  appellate  court  for  errors  apparent  on  record;  Kimberly  v.  Arms, 
40  Fed.  553,  554,  holding  bill  cannot  be  filed  in  Circuit  Court  to  re- 
view decree  entered  by  mandate  of  Supreme  Court;  State  v.  White 
(Fla.),  24  So.  166,  awarding  prohibition  against  entertaining  bill  to 
review  decree  of  appellate  court;  Kingsbury  v.  Buckner,  70  111.  517, 
holding,  after  affirmance  of  decision  declaring  trust,  question  may 
not  be  reconsidered  on  second  appeal;  McGregor  v.  Gardner,  16 
Iowa,  548,  striking  out  petition  for  review  of  decree  after  affirm* 
ance  by  appellate  court;  Nashua,  etc.,  B.  R.  v.  Boston,  etc.,  B.  B., 
169  Mass.  163,  47  N.  E.  608,  dismissing  bill  of  review  to  revise  final 
decree  after  appeal  for  alleged  errors  of  law;  Byerson  v.  Eldred, 
18  Mich.  492,  discountenancing  bill  of  review  allowed  by  lower  court 
without  leave  of  Supreme  Court,  or  showing  of  new  evidence; 
King  V.  Buckman,  22  N.  J.  Eq.  553,  refusing  to  hear  motion  for  re- 
hearing after  reversing  decree  and  remanding  case;  Henry  v.  Davis, 
13  W.  Va.  253,  refusing  to  entertain  bill  for  error  apparent  in 
decree  after  affirmance  of  same  on  appeal. 

Distinguished  in  Cleveland  v.  Quilty,  128  Mass.  579,  holding,  where 
appeal  from  decree  fails  because  appellant  does  not  show  proper 
status,  lower  court  has  power  to  modify  decree. 

Bill  of  review  will  not  lie  in  case  of  newly-discovered  evidence 
after  the  publication  or  decree  below,  where  decision  has  been  had 
on  appeal,  unless  the  appellate  court  reserves  the  right  in  its  decree 
or  grants  the  permission  on  application,  p.  571. 

The  following  approve  and  rely  upon  this  holding:  United  States 
V.  Knight,  1  Black,  489,  17  L.  80,  refusing  to  entertain  motion  to 
modify  order  already  entered,  In  exercise  of  special  jurisdiction; 
Gaines  v.  Bugg,  148  U.  S.  241,  37  L.  437,  13  S.  Ct  616,  holding,  where 
appeal  has  reversed  decree  only  as  to  award  of  rents,  Circuit  Court 
must  not  hear  further  evidence  as  to  title;  In  re  Potts,  166  U.  S. 
267,  268,  41  L.  995,  996,  17  S.  Ct  521,  522,  holding,  where  Federal 
court  decides  that  patent  has  been  infringed  and  remands  case.  Cir- 
cuit Court  cannot  grant  rehearing  for  newly-discovered  evidence; 
Kimberly  v.  Arms,  40  Fed.  553,  554,  refusing  leave  to  file  bill  of 
review  of  decree  entered  by  mandate  of  Federal  Supreme  Court; 
Franklin  Savings  Bank  v.  Taylor,  53  Fed.  866,  9  U.  S.  App.  406,  hold- 
ing, where  decree  establishing  trustee's  power  to  mortgage  has 
been  affirmed,  bill  of  review  will  not  lie;  Gregory  v.  Pike,  67  Fed. 
852,  21  U.  S.  App.  658,  holding  affidavits  containing  new  matter 
cannot  be  introduced  on  petition  for  rehearing;  In  re  Game  well, 
etc.,  Co.,  73  Fed.  910,  912,  33  U.  S.  App.  452,  granting  in  appellate 
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court  permission  to  file  in  Circuit  Court  bill  of  review  on  newly-dis- 
covered evidence;  SiKiiety  of  ShalLers  v.  Watson,  77  Fed.  513,  47  U. 
S.  App.  170,  holding  application  to  file  bill  of  review  in  Circuit  Court 
sliould  be  made  to  Circuit  Court  of  Appeals;  Seymour  v.  White  Co., 
92  Fed.  115,  granting  application  for  leave  to  file  bill  in  Circuit 
Court  as  of  course;  Malone  v.  Carroll,  33  Ala.  Id5,  holding,  after 
appellate  court  has  remanded  cause,  respondents  cannot  offer  new 
testimony  and  file  cross-bill;  Bloxham  v.  F.  C.  &  R.  R.  R.,  39  Fla. 
287,  22  So.  705,  dismissing  bill  of  review  filed  without  leave,  and 
granting  permission  to  file  same  after  entry  of  decree;  Schaefer  v. 
Wunderle,  154  IlL  582,  583,  39  N.  E.  624,  holding  leave  of  court  is 
necessary  to  file  bill  of  review  after  afiirmance  of  decree;  HiU  v. 
Roach,  72  Ind.  62,  entertaining  bill  to  review  Judgment  for  newly- 
discovered  evidence  after  appeal;  State  v.  Superior  Court,  8  Wash. 
593,  36  Pac.  443,  prohibiting  action  by  lower  court  to  modify  decree 
entered  by  direction  of  appellate  court 

Approved  also  in  Bissell,  etc.,  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  552,  43  U.  S.  App.  47,  holding,  where  appellate  court  affirms 
order  for  perpetual  injunction,  lower  court  may  not  temporarily 
suspend  or  modify  same;  McGregor  v.  Gardner,  16  Iowa,  550,  561, 
dismissing  bill  of  review  for  want  of  Jurisdiction  in  appellate  court; 
Crews  V.  Richards,  14  Or.  444,  13  Pac.  68,  reviewing  cases  and  dis- 
missing bill  to  set  aside  decree  where  evidence  relied  on  is  not 
newly  discovered.  Approved  in  dissenting  opinion  in  Bloxham  v. 
F.  C.  &  P.  R.  R.,  39  Fla.  294,  22  So.  707,  majority  dismissing  bill 
filed  without  leave  and  granting  permission  to  file  same  after  entry 
of  decree.  Cited,  but  not  applied  or  followed,  in  Jacks  v.  Adair, 
33  Ark.  172,  holding  court  has  not  Jurisdiction  to  prohibit  chan- 
cellor from  entertaining  bill  of  review;  Gale  v.  Nickerson,  144  Mass. 
418,  11  N.  B.  719,  dismissing  petition  for  revision  of  decree  because 
it  fails  to  allege  newly-discovered  evidence. 

Distinguished  in  Nessley  v.  Ladd,  30  Or.  565,  48  Pac.  421,  holding, 
under  State  procedure,  suit  to  set  aside  decree  may  be  filed  without 
leave.  Denied  in  Putnam  v.  Clark,  85  N.  J.  Bq.  149,  152,  dismissing 
application  for  leave  to  file  bill  of  review  on  ground  of  newly-dis- 
covered evidence. 

16  How.  571-^580,  14  L.  1063,  SLICER  v.  BANK  OF  PITTSBURG. 

Custom  and  usages  —  Judgment. —  Where  it  is  the  custom  in 
Pennsylvania  for  prothonotary  to  take  confession  of  Judgment  In 
writing  without  entry  in  the  minutes  or  dockets,  such  usage  con- 
stitutes the  law,  and  such  Judgment  on  foreclosure  of  mortgage  is 
valid  and  binding,  pp.  577,  578. 

Distinguished  in  Taylor  v.  Runyan,  3  Iowa,  483,  holding  tran- 
script of  minute  entry  of  Judgment  in  Pennsylvania  court  is  not 
sufficient  basis  for  Judgment  in  Iowa  court 

Evidence. —  Where  mortgagor  confesses  Judgment,  and  execution 
issues  on  his  consent,  and  he  and  his  heirs  acquiesce  in  mortgagee's 
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possession  for  thirty  years,  courts  will  presume  that  prothonotary 
complied  with  the  law  in  entering  Judgment  on  the  docket,  which 
has  been  lost,  p.  579. 

Laches. —  Where  mortgagor  confesses  judgment  and  he  and  his 
heirs  acquiesce  in  mortgagee's  possession  for  thirty  years,  during 
which  value  of  property  advances  and  same  is  sold  to  different  pur- 
chasers, equity  will  give  no  relief  even  though  there  is  no  legal 
Judgment  entered,  p.  579. 

Appeal  and  error  —  Judgment. —  Where  docket,  part  of  which 
is  lost,  does  not  show  entry  of  confessed  Judgment,  court  has  dis- 
cretion to  order  entry  nunc  pro  tunc,  the  exercise  of  which  no  court 
can  revise,  p.  579. 

Approved  and  applied  in  In  re  M'Gonigle,  2  Fed.  769,  amending 
order  of  sale  in  bankruptcy  nunc  pro  tunc;  Doane  v.  Glenn,  1  Colo. 
458,  reviewing  cases  and  inserting  in  record,  nunc  pro  tunc,  order 
allowing  bill  of  exceptions  omitted  from  record  by  mistake;  Election 
Gases,  66  Pa.  St.  85,  allowing  court  to  order  amendment  of  petition 
in  election  contest  nunc  pro  tunc,  by  adding  new  specification  of 
falsity;  Barton  v.  South  Jordan,  etc.,  Inst,  10  Utah,  850,  37  Pac. 
577,  holding,  where  A.  corrects  defendant's  name  in  attachment 
process  nunc  pro  tunc,  his  lien  maintains  its  priority.  Oited  gen- 
erally in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  B.  840,  collect- 
ing and  collating  authorities  on  i>ower  of  appellate  courts  to  review 
matters  in  discretion  of  lower  courts. 

Kortgagor  cannot  redeem  twenty  years  after  forfeiture  and  pos- 
session, and  In  same  period  after  mortgagee  brings  foreclosure,  the 
mortgage  will  be  presumed  to  have  been  discharged  unless  circum- 
stances, such  as  payment  of  interest  or  acknowledgment  of  existing 
mortgage,  repel  such  presumption,  p.  580. 

Approved  and  applied  in  Byrd  v.  McDaniel,  33  Ala.  27,  refusing 
to  entertain  bill  to  redeem  mortgaged  slaves  after  lapse  of  six 
years. 

16  How.  580-599.  14  L.  1066,  CALVERT  v.  BRADLEY. 

Kortgages. —  Quaere,  whether  mortgagee  of  leasehold  interest, 
pledged  as  security  for  debt,  but  of  which  mortgagee  has  never  had 
possession,  is  responsible  for  performance  of  all  covenants  of  lease 
which  would  bind  regular  assignee  thereof,  pp.  593,  594,  596. 

See  valuable  discussion  of  rights  and  liabilities  after  assignment 
of  lease  in  10  Am.  St  Rep.  562,  note. 

ICortgageB  —  Assignments. —  To  do  Justice,  it  is  necessary  to  un- 
derstand things  as  they  really  are  and  construe  instruments  accord- 
ing to  the  intent  of  the  parties.  So  held  in  construing  assignment  of 
leasehold  to  mortgagee,  p.  593. 
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Quoted  with  approval  In  National  Ins.  Co.  y.  Crane,  16  Md.  293, 
77  Am.  Dec.  292,  holding  policy  Insuring  A.,  payable  to  B.,  needs 
no  further  assignment  to  enable  B.  to  recover;  Franklin  v.  National 
Ins.  Co.,  43  Mo.  495,  holding  policy  insuring  A.,  payable  to  B.,  ad- 
mits that  B.  has  insurable  interest;  in  dissenting  opinion,  Watson 
V.  Bane,  7  Md.  181. 

I^eases. —  It  is  the  settled  law  of  England  that  party  taking  as- 
signment of  lease  as  security  for  money  lent,  obtains  the  whole  in- 
terest and  becomes  liable  for  rent  though  he  has  never  occupied  or 
become  possessed  in  fact,  p.  594. 

Approved  and  rule  followed  in  Babcock  v.  Scoville,  56  111.  464, 
holding  absolute  assignees  of  term  of  years  liable  for  rent,  although 
they  do  not  enjoy  possession. 

Where  lease  is  made  by  several  Joint  owners,  reserving  rent  to 
each  in  proportion  to  his  Interest,  a  covenant  to  keep  in  repair  is 
Joint,  and  two  owners  representing  one  interest  cannot  alone  main* 
tain  an  action  for  a  breach  of  such  covenant,  p.  599. 

Cited  with  approval  in  Cleaves  v.  Lord,  3  Gray,  68,  holding  agree- 
ments with  Joint  owners  to  act  as  ship's  husband,  is  Joint;  to  pro- 
cure insurance  is  several. 

16  How.  599-609,  14  L.  1074,  EARLY  v.  ROGERS. 

Compromise. —  Where,  In  controverted  case,  parties  agree  that 
creditor  will  receive  a  less  sum  than  Judgment  calls  for,  if  debtor 
pays  by  a  limited  day,  original  Judgment  becomes  revived  in  full 
force  if  debtor  fails  to  pay  on  day  limited,  pp.  608,  609. 

Cited  with  approval  and  rule  applied  as  follows:  Brown  v.  Spof- 
f ord,  95  U.  S.  484,  24  L.  510,  refusing  to  enforce  compromise  where 
debtor  did  not  make  payments  at  stipulated  times;  Memphis  ▼. 
Brown,  1  FUpp.  206,  F.  C.  9,415,  holding  unperformed  agreement  to 
lend  money  In  consideration  of  release  from  contract  does  not  op- 
erate as  release;  Humphreys  v.  Third  National  Bank,  75  Fed.  859, 
43  U.  S.  App.  698,  holding,  where  indorsee  receives  only  part  pay- 
ments of  compromise  from  indorser,  he  does  not  waive  right  to  sue 
on  original  note. 

Where  Judgment  below  omits  to  name  interest,  and  Supreme 
Court,  on  stipulation  of  parties,  affirms  Judgment  as  it  stands,  exe- 
cution will  issue  for  Judgment  and  costs  without  interest,  pp.  608, 
609. 

Cited  generally  in  Bain  v.  Peters,  44  Fed.  308,  holding,  where 
insolvent  debtors  of  insolvent  national  bank  assign,  preferring  bank, 
debt  preferred  in  absence  of  provision  carries  Interest 

Appeal  and  error  —  Execution. —  Motion  to  stay  execution  be- 
cause creditors  of  Judgment  creditor  have  attached  Judgment  debt 
in  debtor's  hands,  is  addressed  to  discretion  of  court,  and  its  Judg- 
ment is  not  revisable  on  appeal,  p.  609. 


417  Notes  on  U.  S.  Beports.  16  How.  610-619 

Approved  and  applied  in  the  following  citing  cases:  McCargo  v. 
Chapman,  20  How.  556,  15  L.  1022,  dismissing  writ  of  error  brought 
to  review  order  qnashing  execution;  Loeber  v.  Schroeder,  149  U.  S. 
585,  87  L.  859,  13  8.  Gt  936,  76  Md.  852,  n.,  dismissing  writ  of  error 
brought  to  review  refusal  to  quash  writ  of  fieri  facias;  The  Elmira, 
16  Fed.  186,  denying  appeal  from  order  refusing  to  quash  executions 
In  admiralty. 

Appeal  and  error. —  Quaere,  whether  writ  of  error  is  proper  rem- 
edy to  review  order  refusing  to  stay  execution,  p.  609. 

Attachments. —  Qunre,  whether  attachment  from  State  court  can 
obstruct  collection  of  debt  by  process  from  United  States  courts, 
p.  609. 

16  How.  610-619,  14  L.  1079,  EARLY  v.  DOB. 

Statutes. —  Every  statute  must  be  construed  from  the  words  in 
It,  and  that  construction  is  to  be  preferred  which  gives  to  all  words 
an  operative  meaning;  publication  "for  at  least  twelve  successive 
weeks,"  means  more  than  "  for  twelve  successive  weeks,"  p.  617. 

Taxation. —  Where  law  requires  tax  sales  to  be  published  "  once 
a  week  for  at  least  twelve  successive  weeks,"  the  period  of  publica- 
tion must  cover  at  least  eighty-four  days  and  twelve  publications 
on  successive  weeks,  with  sale  on  day  of  last,  eighty-two  days  from 
first,  will  not  be  sufficient,  p.  617. 

Cited  with  approval  and  relied  upon  as  follows;  Wilson  v.  North- 
western, etc.,  Co.,  65  Fed.  89,  27  U.  S.  App.  526,  holding  publication 
for  twenty-seven  days  is  not  publication  "  for  nt  least  four  weeks; " 
State  V.  Tucker,  32  Mo.  App.  628,  holding  statute  requiring  notice  of 
election  to  be  published  "four  weeks,"  means  twenty-eight  days; 
Parsons  v.  Lanning,  27  N.  J.  Eq.  71,  refusing  to  confirm  sale  made 
twenty-six  days  after  first  notice,  where  law  required  notice  for 
*'at  least  four  weeks;"  Finlayson  v.  Peterson,  5  N.  Dak.  588,  57 
Am.  St.  Rep.  586,  67  N.  W.  954,  33  L.  R.  A.  534,  holding,  where  law 
requires  publication  "  for  six  successive  weeks  at  least,"  forty-two 
days  must  intervene  between  first  notice  and  sale;  In  re  North 
Whitehall  Township,  47  Pa.  St  161,  holding  statute  providing  for 
three  weeks*  notice  of  meeting  is  not  satisfied  by  three  weekly  no- 
tices in  less  than  three  weeks  before  meeting.  See  also  note  in  44 
Am.  Dec.  239,  and  exhaustive  notes  with  collection  of  cases  in  75 
Am.  Dec.  708,  and  46  Am.  Rep.  411.  Approved  in  dissenting  opin- 
ion in  State  v.  Tellow  Jacket,  etc.,  Co.,  5  Nev.  435,  majority  agree- 
ing that  publication  "  for  three  weeks,"  need  not  extend  over  twenty- 
one  days. 

Distinguished  in  Savings  &  L.  Soc.  v.  Thompson,  32  CaL  851,  352, 
holding  publication  of  summons  for  three  calendar  months  suffi- 
cient, though  three  full  lunar  months  had  not  elapsed;  In  re  O'Sul- 
Uvan,  84  CaL  448,  24  Pac.  283,  interpreting  State  statute  requiring 
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publication  of  notice  of  probate  sale;  Decker  t.  Mylet,  4  Colo.  661, 
holding,  under  State  statute,  publication  "for  three  successive 
weeks  "  need  not  cover  twenty-one  days;  Morrow  v.  Weed,  4  Iowa, 
133,  66  Am.  Dec.  131,  holding,  under  statute  requiring  publication 
"for  three  successive  weeks,"  three  publications,  in  successive 
weeks,  suffice;  Leffler  v.  Armstrong,  4  Iowa,  488,  68  Am.  Dec.  677, 
holding  "  thirty  days' "  notice  is  given  where  publication  is  made 
weekly  for  five  weeks  and  thirty  days  intervenes  between  first 
notice  and  sale. 

Taxation. —  Officer  appointed  to  make  sales  must  do  all  as  he  is 
directed  by  law  under  which  he  acts;  he  may  not  by  misconstrue* 
tion  of  law  anticipate  time  of  sale, 'for  law  always  presumes  that 
owner  may  prevent  same  by  payment  of  amount  of  demand  against 
him,  p.  617. 

Approved  and  applied  in  Cooke  v.  Pennington,  15  S.  G.  193,  refus- 
ing to  uphold  tax  title  where  sale  was  advertised  for  May  7th  and 
held  on  May  5th.  Approved  in  dissenting  opinion  in  Sealing  v. 
Lawrence,  27  Ohio  St  449,  majority  holding  misprint  of  date  of 
sale  of  "  25th  *'  instead  of  "  23d,"  does  not  invalidate  sale  if  another 
notice  gives  correct  date. 

Where  tax  sale  is  held  before  expiration  of  time  required  by  law 
for  publication  of  notice,  court  may  instruct  Jury  that  sale  is  invalid 
and  of  no  effect,  p.  617. 

Approved  and  rule  applied  in  Guaranty  Trust  Go.  v.  Oreen  Gove 
R.  R.,  139  U.  S.  148,  85  L.  120,  11  S.  Gt  516,  holding  absent  defend* 
ant  is  not  estopped  by  decree  of  foreclosure  where  summons  was 
not  published  for  sufficient  time. 

Taxation. —  An  individual  cannot  be  divested  of  his  property  with- 
out his  consent  until  every  substantial  requisite  of  law  has  been 
complied  with;  proof  of  the  regularity  of  the  proceedings  devolves 
on  the  person  claiming  under  the  sale,  p.  618. 

Approved  and  rule  applied  in  the  following  citing  cases:  United 
States  V.  Pacific  R.  R.,  1  McGrary,  7, 1  Fed.  102,  holding  assessment 
of  income  tax  as  required  by  law.  Is  essential  to  creation  of  lien; 
United  States  v.  Allen,  14  Fed.  265,  holding  purchaser  at  sale  for 
taxes  without  notice  and  demand  provided  by  law,  acquires  no  title; 
Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St.  Rep.  267,  ^  Atl.  707, 
holding  burden  of  proof  of  title  is  on  party  claiming  under  admin- 
istrator's deed;  Gavin  v.  Shuman,  23  Xnd.  34,  collecting  cases  and 
refusing  to  quiet  title  of  purchaser  at  tax  sale  where  proof  of 
regularity  of  sale  Is  lacking;  Hopper  v.  Malleson,  16  N.  J.  Eq.  384, 
refusing  to  confirm  tax  title  in  absence  of  proof  that  assessment 
was  made  on  account  of  land  sold  as  law  requires.  See  also  note, 
46  Am.  Dec.  227. 

Miscellaneous. —  Stebbins  v.  Anthony,  5  Colo.  358,  criticising  Su- 
preme Court's  computation  of  days;  State  v.  Yellow  Jacket,  etc.,  Co., 


419  Notes  on  U.  S.  Beports.  16  How.  619-635 

5  NeT.  426,  427,  misapplying  principal  case  to  differently-worded 
statute;  O'Hara  v.  Parker,  27  Or.  174,  39  Pac.  1008,  erroneously 
citing  case  to  point  that  publication  "  for  four  weeks  successively," 
means  twenty-eight  days'  notice. 

16  How.  619-622,  14  L.  1083,  CERVANTES  v.  UNITED  STATES. 

Appeal  and  error. —  The  District  Ck)urt  of  the  northern  district  of 
California  has  no  jurisdiction  over  land  in  southern  district,  and 
where  it  does  not  appear  from  record  that  land  claimed  is  in 
northern  district,  judgment  of  court  of  that  district  will  be  reversed, 
p.  621. 

Miscellaneous. —  Ferris  v.  Coover,  10  Cal.  616,  referring  to  opin- 
ion of  commissioner  in  lower  court;  Cervantes  v.  United  States,  5 
Fed.  Cas.  380,  further  hearing  of  same  case. 

16  How.  622-635,  14  L.  1084,  DESHLEB  T.  DODGE. 

Courts. —  Eleventh  section  of  judiciary  act,  denying  assignee's 
right  to  bring  action  in  District  or  Circuit  Court,  to  recover  contents 
of  promissory  note  or  other  chose  in  action,  unless  assignor  had 
such  right,  does  not  apply  to  action  to  recover  the  thing  in  specie 
or  damages  for  its  detention,  e.  g.,  replevin  to  recover  bank  notes, 
p.  631. 

Cited  with  approval  and  rule  applied  as  follows:  Ambler  v.  Ep- 
pinger,  137  U.  S.  482,  34  L.  766.  11  S.  Ct  174,  entertaining  bill  by 
assignee  of  claim  for  damages  for  cutting  timber  from  land  of 
assignor;  Bushnell  v.  Kennedy,  9  Wall.  391,  19  L.  738,  holding  Fed- 
eral courts  have  jurisdiction  over  suit  to  collect  indebtedness  by 
assignee  of  same. 

Courts. —  The  eleventh  section,  as  above,  applies  to  suit  on  chose 
of  action  to  enforce  the  contract,  but  the  remedy  for  tortious  taking 
or  detention  of.  chattel  Itself  accrues  to  person  having  right  of  prop- 
erty or  possession,  and  non-resident  assignee  of  bank  notes  dis- 
trained before  assignment  for  taxes,  may  sue  to  recover  same  in 
Federal  courts,  p.  631. 

Approved  and  applied  in  following  citing  cases:  Corbin  v.  County 
of  Black  Hawk,  105  U.  S.  666,  26  L.  1139,  dismissing  bill  for  specific 
performance  of  contract  where  right  of  assignor  to  sue  in  Federal 
court  Is  not  shown;  Mexican  National  B.  B.  v.  Davidson,  157  U.  S. 
206,  39  L.  674,  15  S.  Ct  565,  holding  assignee  of  action  to  recover 
amount  due  on  contract  may  not  sue  on  same  in  Federal  court; 
Clarke  v.  JanesvlUe,  1  Blss.  101,  F.  C.  2,854,  holding  bond  given 
by  city  to  railroad  In  same  State  cannot  be  sued  on  In  Circuit  Court 
by  non-resident  assignee;  Barney  v.  Globe  Bank,  5  Blatehf.  114,  F. 
C.  1,031,  upholding  Circuit  Court's  jurisdiction  where  bill  Is  for 
damages  for  neglect  to  protest  certain  drafts;  Wilkinson  v.  Wilkin- 
son, 2  Curt.  584,  F.  C.  17,677,  dismissing  bill  by  assignee  calling 
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for  account  of  sales  of  mortgaged  property;  Simons  t.  Ypsilantl 
Paper  Co.,  33  Fed.  104,  rejecting  assignee's  snit  for  damages  for 
breach  of  oral  contract  to  bny  and  pay  for  goods;  Marine  Ins.  Oo.  v. 
St  Louis,  etc.,  By.  Co.,  41  Fed.  645,  holding  statute  requiring  as- 
signor of  chose  in  action  to  be  made  party,  does  not  apply  to  suit 
by  Insurance  company  subrogated  to  insured's  rights;  Massachu- 
setts, etc..  Go.  ▼.  Cherokee,  42  Fed.  753,  upholding  action  in  Federal 
court  by  non-resident  assignee  of  bonds  to  recoYW  possession  of 
same;  Jewett  v.  Bradford,  etc,  Co.,  46  Fed.  802,  maintaining  juris- 
diction of  Circuit  Court  oyer  suit  by  non-resident  assignee  of  stock 
to  compel  Its  transfer  upon  books;  Conn  y.  Chicago,  B.  &  Q.  B.  Co., 
48  Fed.  178,  holding  claim  for  oyercharges  In  freight  is  not  chose 
In  action,  within  meaning  of  aboye  section.  Cited  generally  In 
Pritchard  y.  Norwood,  155  Mass.  542,  30  N.  E.  81,  holding  repleyln 
will  lie  for  a  promissory  note. 

Distinguished  in  Blacklock  y.  Small,  127  17.  S.  103,  32  L.  73,  8  S. 
Ct  1008,  dismissing  bill  by  assignee  to  enforce  bond  and  foreclose 
mortgage;  Jackson  y.  Pearson,  60  Fed.  115,  117,  holding,  where 
county  subscribed  for  stock  to  be  paid  for  by  bonds,  and  bonds  were 
neyer  Issued,  suit  to  obtain  them  was  to  "recoyer  contents  of 
chose  in  action." 

In  replevin  for  goods,  defendant  may  plead  property  in  another 
either  In  abatement  or  bar,  per  Catron,  J.,  dissenting,  p.  634. 

Approved  in  Beals  y.  Wuerpul,  24  Ark.  275,  holding  In  replevin,  de- 
fendant may  plead  pendency  of  former  action  of  replevin  in  abate- 
ment. 

Beplevln. —  Goods  seized  for  taxes  due  cannot  be  replevied  by 
the  owner,  per  Catron,  J.,  dissenting,  p.  634. 

Approved  in  Armel  v.  Lendrum,  47  Iowa,  537,  and  Morgan  v. 
Zenor,  88  Iowa,  178,  55  N.  W.  108,  refusing  to  replevy  goods  seized 
under  writ  of  execution. 

Miscellaneous.— Ohio  Life,  etc.,  Co.  v.  Debolt,  16  How.  442,  14 
L.  1008,  concurring  opinion,  citing  facts  of  principal  case  as  In- 
stance of  usurpation  of  power  by  Federal  court;  Dodge  v.  Wool- 
sey,  18  How.  363,  15  L.  414,  a  further  appeal  litigating  samt> 
matter  as  principal  case;  Dixwell  v.  Jones,  2  DilL  185,  note,  F.  C. 
3,037,  and  Piqua  Bank  v.  Knoup,  6  Ohio  St  436,  dissenting  opinion, 
referring  to  principal  case  as  example  of  usurpation  of  State's 
rights. 

16  How.  635-650,  14  L.  1000,  DOB  v.  BBADEN. 

Treaty. —  Written  declaration,  annulling  and  declaring  void  cer- 
tain Spanish  grants  in  Florida,  and  annexed  to  treaty  of  cession 
at  time  of  ratification,  is  as  binding  as  if  inserted  in  body  of  treaty, 
p.  656. 

See  valuable  note  in  81  Am.  Dec.  537. 
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Distinguished  in  New  York  Indians  v.  United  States,  170  U.  S. 
23,  42  L.  035,  18  S.  Gt  536,  holding,  where  treaty  was  ratified,  sub- 
ject to  proTiso  wliich  was  omitted  from  all  publications  of  treaty, 
such  proviso  was  not  part  of  treaty. 

Treaties. —  Power  of  king  of  Spain  to  annul,  by  treaty  or  other- 
wise, a  royal  grant  is  a  political  not  a  judicial  question,  and  was 
decided  affirmatively  by  president  when  he  ratified  treaty,  p.  657. 

Approved  and  applied  in  In  re  Race  Horse,  70  Fed.  607,  refusing 
to  pass  upon  power  of  Indian  tribes  to  enter  into  treaty. 

Treaty  is  a  law  made  by  proper  authority,  and  courts  of  justice 
must  interpret  and  administer  it  according  to  its  terms,  but  cannot 
annul  or  disregard  any  of  its  terms,  p.  657. 

Approved  and  applied  in  Den  v.  Hoboken,  etc.,  Co.,  18  How.  285, 
15  L.  378,  holding  warrant  of  distress  issued  by  treasury  depart- 
ment is  conclusive  evidence  of  facts  recited;  Holden  v.  Joy,  17  Wall. 
242,  21  li.  534,  holding  courts  are  bound  by  acts  of  executive  depart- 
ment recognizing  Indian  tribes  as  States;  lAcroix  v.  Escobal,  37 
La.  Ann.  587,  refusing  to  pass  upon  constitutionality  of  treaty  with 
France  protecting  trade-marks;  Caldwell  v.  Wilson,  121  N.  O.  455, 
28  S.  B.  556,  holding,  where  statute  gives  governor  power  to  re- 
move from  office  and  appoint  successor,  such  action  is  due  process 
of  law.    See  also  valuable  note  in  81  Am.  Dec.  540. 

Spanish  grant. —  Where  land  in  royal  grant  was  deeded  before 
ratification  of  treaty  annulling  the  grant,  fact  that  grantee  of  deed 
was  citizen  of  United  States  does  not  change  effect  of  the  annul- 
nient»  p.  668. 
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17  How.  1-3,  15  L.  03,  POYDBAS  DB  LA  LANDB  y.  TRBASUBEB 
OF  LOUISIANA. 

Appeal  and  error. —  On  error  to  review  a  Judgment  recovered  by 
the  State  in  a  proceeding  in  the  name  of  State  treasurer  to  recover 
tax  on  proi)erty  Inherited  by  aliens,  he  is  the  adverse  party  upon 
whom  citation  should  be  served,  p.  2. 

Appeal  and  error. —  when  an  officer  of  a  State  is  a  party,  citation 
upon  writ  of  error  should  be  served  on  him,  p.  2. 

States. —  Rule  directing  service  of  process  upon  chief  executive 
and  attorney-general  applies  only  to  those  cases  where  a  State  is 
a  party  on  the  record,  p.  2. 

Not  cited. 

17  How.  8-^  15  L.  93,  SHIELDS  v.  THOMAS. 

Supreme  Court. —  Where  bill  is  filed  by  several  distributees  of 
an  estate  to  compel  payment  of  money  alleged  to  be  due  them.  Su- 
preme Court  has  jurisdiction  of  an  appeal  by  defendant  from  a 
decree  in  favor  of  plaintiffs,  where  the  amount  decreed  to  be  paid 
was  greater  than  Jurisdictional  amount,  although  the  amount  pay- 
able to  each  individual  claimant  was  less  than  the  Jurisdictional 
amount,  p.  5. 

Approved  in  Shields  v.  Thomas,  18  How.  261,  15  L.  372,  holding 
bill  not  multifarious  because  several  claimants  under  the  same  title 
united  in  this  action;  The  Connemara,  103  U.  S.  756,  26  L.  322, 
holding,  where  several  salvors  unite  in  claim  for  a  single  salvage 
service  jointly  rendered  by  them,  owner  is  entitled  to  an  appeal, 
provided  entire  sum  decreed  exceeds  jurisdictional  amount;  Davies 
V.  Corbin,  112  U.  S.  40,  28  L.  629,  5  S.  Ct  6,  holding  power  of  Su- 
preme Court  to  review  judgment  in  mandamus  proceeding  to  en* 
force  collection  of  a  tax  to  pay  all  Judgment  creditors  of  a  specified 
class,  depends  upon  the  whole  tax  ordered  to  be  collected,  and  not 
upon  the  amount  of  the  several  judgment  debts;  Estes  v.  Gunter, 
121  U.  S.  185,  30  L.  885,  7  S.  Ct.  855,  holding  Supreme  Court  has 
jurisdiction  of  appeal  from  decree  dismissing  bill  of  assignee  to  set 
aside  attachment,  made  on  ground  that  assignment  was  fraudulent 
where  the  value  of  the  property  assigned  exceeded  jurisdictional 
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amoont,  although  the  amount  of  the  attachment  was  less  than 
jurisdictional  amount;  New  Orleans,  etc.,  R.  R.  v.  Parker,  143  U.  S. 
51,  36  L.  68;  12  S.  Ct.  366,  holding  in  action  of  bondholder  to  fore- 
close mortgage,  appellate  jurisdiction  is  controlled  by  amount  of 
mortgage,  not  by  amount  of  bonds  owned  by  plaintiff;  Texas,  etc., 
Ry.  Co.  V.  Gentry,  163  TJ.  S.  361,  362,  363,  41  L.  191,  16  S.  Ct  1107, 
reviewing  authorities  and  holding  under  statute  creating  liability 
for  death,  appellate  jurisdiction  is  governed  by  whole  amount 
decreed,  not  by  individual  amounts  decreed  to  different  claimants; 
Prince  V.  Towns,  33  Fed.  163,  holding,  where  representatives  of  de- 
ceased intestate  bring  suit  against  administrator  under  one  title 
for  a  common  undivided  interest,  the  entire  amount  fixes  jurisdic- 
tion, and  not  the  individual  shares;  Herbert  v.  Rainey,  54  Fed.  252, 
applying  rule  to  action,  life  tenants  and  remaindermen  to  prevent 
Injury  to  corpus  of  estate;  Martin  v.  Fielder,  82  Va.  467,  holding, 
where  amount  decreed  ^against  administrator  is  within  jurisdictional 
limit,  jurisdiction  attaches,  although  the  amount  decreed  to  each 
distributee  falls  below  that  amount  Cited,  obiter.  In  Fleshman  v. 
Fleshman,  34  W.  Va.  351,  12  S.  E.  716. 

Distinguished  in  Gibson  v.  Shufeldt  122  TJ.  S.  32,  33,  38,  30  L. 
1085,  1087,  7  S.  Ct  1068,  1069,  1072,  coUecting  authorities  and  hold- 
ing that  where  suit  is  brought  by  several  persons  on  separate  and 
distinct  demands,  appeal  lies  as  against  those  only  whose  demands 
exceed  jurisdictional  amount;  Clay  v.  Field,  138  U.  S.  480,  34  L. 
1050,  11  S.  Ct  425,  where  claims  are  distinct  and  their  owners  only 
unite  for  convenience,  they  cannot  be  aggregated  to  give  jurisdic- 
tion on  appeal;  C3x  parte  Baltimore,  etc.,  R.  R.  Co.,  106  U.  8.  6,  27 
L.  78,  1  S.  Ct  36,  holding,  no  appeal  in  admiralty  where  causes  of 
action  of  libellants  are  distinct  and  separately  below  jurisdictional 
amount;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  379,  6  S. 
Ct  43,  holding  in  suit  against  heirs  to  enforce  liability  for  note  of 
ancestor,  where  judgment  is  rendered  against  each  for  his  propor- 
tion, appeal  lies  only  where  Individual  proportion  exceeds  jurisdic- 
tional amount;  Putney  v.  Whitmire,  66  Fed.  386,  holding  that  in 
creditor's  bill,  individual  claims  fix  jurisdiction. 

17  How.  6-16,  15  L.  30,  ARTHURS  v.  HART. 

Appeal  and  error. —  Although  Louisiana  appellate  court  rule  re- 
quires all  the  evidence  to  be  put  in  the  record,  yet  as  the  Supreme 
Court  rule  only  requires  so  much  to  be  inserted  as  is  necessary  to 
explain  legal  questions  decided,  mere  fact  that  some  of  the  evi- 
dence below  is  omitted  from  the  record,  will  not  prevent  the  latter 
court  from  examining  the  questions  of  law  presented  by  the  record, 

p.  rt 

Cited  in  Graham  v.  Bayne,  18  How.  61,  15  L.  266,  as  Illustrating 
the  difficulties  encountered  in  reconciling  Federal  modes  of  review 
with  Louisiana  code  of  practice;  Burr  v.  Des  Moines,  etc.,  R.,  1 
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Wall.  lOS,  17  It.  663,  refusing  to  review  case  where  supposed  agreed 
statement  was  a  mere  mass  of  evidence;  NeweU  v.  Nixon,  4  WalL 
581,  18  L.  308,  rulings  under  peculiar  practice  of  Louisiana  district 
may  be  examined  on  writ  of  error  in  same  manner  as  If  there  had 
been  a  Jury  trial;  Flanders  ▼.  Tweed,  9  Wall.  431,  19  L.  680,  dis- 
cussing difficulty  of  reconciling  Louisiana  practice  with  general 
Federal  practice;  Dower  ▼.  Richards,  151  U.  S.  666,  88  L.  806,  14  8. 
Gt  455,  holding,  ui>on  writ  of  error,  Supreme  Court  will  not  pass 
upon  the  facts;  Wetmore  v.  Rymer,  169  U.  8.  119,  42  L.  683,  18  S. 
Gt.  1296,  holding  error  must  be  shown  upon  record,  else  It  cannot 
be  revised  upon  writ  of  error. 

Appeal  and  error. —  Where  court  decides  both  questions  of  law 
and  fact,  error  will  not  lie  for  improper  admission  of  evidence,  p.  12. 

Followed  in  Lynch  v.  Grayson,  5  N.  Mex.  509,  25  Pac  998,  hold- 
ing, on  trial  by  the  court,  admission  of  incompetent  evidence  is  not 
a  ground  for  reversal  unless  it  appear  that  the  court  relied  on  it; 
Mitchell  V.  Beckman,  64  Gal.  123,  28  Pac.  112,  holding  similarly. 
Affirmed  in  Suydam  v.  Williamson,  20  How.  434,  15  L.  981,  holding, 
where  case  is  submitted  on  agreed  statement,  previous  rulings  on 
evidence  do  not  come  before  the  Supreme  Court  unless  brought  up 
by  bill  of  exceptions. 

Appeal  and  error. —  Improper  rejection  of  testimony  on  trial  be* 
fore  Judge  without  a  Jury  constitutes  subject  of  review  on  writ  of 
error,  p.  13. 

Followed  in  Estate  of  Toomes,  54  CaL  517,  applying  rule. 

Bill  of  flCKceptions. — In  trial  at  law,  without  Jury,  counsel  should, 
after  the  close  of  the  evidence,  present  the  propositions  of  law 
which  it  is  claimed  should  govern  the  decision,  and  the  court  state 
its  rulings  thereon,  and  in  the  return  to  the  writ  of  error,  so  much 
of  the  evidence,  and  no  more,  should  be  incorporated  in  the  bill  of 
exceptions  as  was  deemed  necessary  to  present  the  points  of  law 
determined  against  the  party  bringing  the  writ,  p.  15. 

Bills  and  notes. —  Failure  of  drawer  of  bill  given  for  constructing 
mill,  to  remedy  defects  therein,  as  agreed,  is  no  defense  to  action 
by  bona  fide  transferee  against  acceptor,  p.  16. 

Cited  and  followed  in  Kelly  v.  Smith,  1  Mete.  (Ky.)  818,  holding 
bill  in  hands  of  bona  fide  holder  not  subject  to  any  abatement  for 
unsoundness  in  property  for  which  bill  was  given. 

17  How.  17-19,  15  L.  42,  UDALL  v.  THE  STEAMSHIP  OHIO. 

Admiralty. —  Under  law,  as  in  force  in  1854,  appeal  in  admiralty 
from  decree  dismissing  libel  for  |1,600  must  be  dismissed,  p.  18. 

Cited  and  followed  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  500, 
collecting  cases. 
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Adxuiralty. —  In  order  to  give  jurisdiction  ni>on  appeal  in  ad- 
miralty, damages  mast  appear  on  the  face  of  the  pleading  in  which 
the  claim  is  made,  p.  18. 

Admiralty. —  Interest  cannot  be  added  to  make  up  the  jurisdic- 
tional amount  on  appeal,  unless  specially  claimed  in  the  libel,  p.  18. 

Admiralty. —  Libel  cannot  be  amended  in  the  Supreme  Court  by 
inserting  a  special  claim  for  interest  so  as  to  giye  jurisdiction  upon 
appeal,  p.  19. 

Miscellaneous. —  Oited  in  Miles  y.  Heeney,  85  111.  174,  to  proposi- 
tion that  claim  for  interest  must  be  pleaded  to  sustain  decree 
therefor. 

17  How.  19-22,  15  L.  43,  OLNBY  v.  THE  STEAMSHIP  FALCON. 

Appeal  and  error. — Interest  not  specially  pleaded  is  considered 
as  part  of  damages,  and  cannot  be  computed  in  determining  whether 
claim  is  equal  to  jurisdictional  amount,  p.  22. 

Cited  generally  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  500,  col- 
lecting cases  upon  proposition  that  when  verdict  is  for  less  than 
jurisdictional  amount,  and  plaintifF  acquiesces,  defendant  has  no 
right  of  appeal. 

Appeal  and  error. —  Allegation  that  damages  amounted  to  |1,800 
and  upwards,  do  not  state  jurisdictional  amount  ($2,000),  although 
if  interest  had  been  computed  to  date  of  trial,  it  would  have  ex- 
ceeded the  necessary  sum,  p.  22. 

17  How.  23^-80,  15  L.  115,  HAYDEL  y.  DUFRESNB. 

Public  lands. —  Decision  of  public  surveyors  upon  equities  of 
claimants  to  division  of  public  lands,  cannot  be  impeached  where 
their  acts  are  honestly  performed,  p.  30. 

Cited  in  Cragin  v.  Powell,  128  U.  S.  699,  32  L.  568,  9  S.  Ct  206, 
collecting  cases  and  holding  decisions  of  general  land  office  are 
unassailable  by  the  courts,  except  by  direct  proceeding;  United 
States  V.  Bojorques,  24  Fed.  Cas.  1189,  holding  survey  made  by 
surveyor-general  will  not  be  disturbed  unless  it  is  clear  to  the  court 
that  error  has  been  committed;  Smiley  v.  Sampson,  1  Neb.  71,  hold- 
ing decisions  of  registers  and  receivers  of  land  office  conclusive  on 
the  courts;  Chan  v.  Brandt,  45  Minn.  94,  47  N.  W.  461,  mistakes 
in  public  surveys  will  not  be  corrected  by  the  judicial  branch  of 
the  government;  Snider  v.  Rinehart,  20  Colo.  466,  39  Pac.  414,  dis- 
senting opinion,  arguing  it  is  not  the  province  of  the  courts  to  cor- 
rect government  surveys  of  the  public  lands;  Greer  v.  Squire,  9 
Wash.  364,  87  Pac.  547,  approving  principal  case,  and  holding  true 
comer  of  government  quarter  section  is  where  United  States  sur- 
veyor established  it. 
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17  How.  8(M1,  15  L.  27,  YOBK,  BTC,  B.  B.  00.  T.  WINAN& 

▲  corporation  cannot  erade  its  responsibility  to  the  commnnity 
by  any  transfer  of  its  rights  and  powers  to  another  corporation, 
p.  88. 

Cited  and  relied  npon  in  Thomas  v.  Bailroad  Co.,  101  U.  S.  83, 
25  L.  052,  holding  lease  by  a  railroad  company  of  all  its  property 
and  franchises  is  ultra  vires  and  void,  when  not  specially  authorized 
by  its  charter;  Pennsylyania  B.  B.  t.  St  Lonis,  etc^  B.  B.,  118  U. 
S.  808,  30  li.  91,  6  8.  Ot  1102,  affirming  preceding  citation  and  re- 
viewing authorities;  Oregon  By.  Co.  v.  Oregonian  By.  Co.,  130  U. 
S.  23,  32  L.  841,  9  S.  Ct  412,  railway  may  not  make  a  lease  of  its 
appurtenances  and  franchises  in  absence  of  legislative  authoriza- 
tion; Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co.,  138 
tJ.  S.  40,  51,  85  L.  61,  65,  11  S.  Ot  481,  485,  holding  lease  by  car 
company  of  all  its  franchises,  property  and  rights  for  ninety-nine 
years,  unlawful  and  void;  American,  etc..  Telegraph  Co.  v.  Union 
Pacific  By.,  1  McCrary,  197,  1  Fed.  748,  holding  void  contract  of 
railroad  company  assigning  a  large  part  of  its  property  and  alienat- 
ing property  necessary  to  the  performance  of  its  obligations  to  the 
government;  Atlantic,  etc.,  Telegraph  Co.  v.  Union  Pac  By.,  1 
McCrary,  544,  1  Fed.  748,  holding  similarly;  Arrowsmith  v.  Nash- 
ville, etc.,  By.,  57  Fed.  171,  stating  rule  to  be  where  railway  com- 
pany leases  its  line  without  authority  of  law,  such  lease  is  void,  and 
it  will  continue  liable  for  all  negligence  of  the  lessee  affecting  the 
public;  Yisalia,  etc..  Light  Co.  v.  Sims,  104  CaL  331,  43  Am.  St 
Bep.  108,  37  Pac.  1043,  holding  lease  of  municipal  franchise  by 
electric  light  company  is  against  public  policy  and  void;  Lee  v. 
Southern,  etc.,  B.  B.  Co.,  116  CaL  103,  58  Am.  St  Bep.  143,  47  Pac. 
933,  38  L.  B.  A.  73,  holding,  where  lease  of  railroad  was  void,  lessor 
was  responsible  to  servant  of  lessee  for  injuries  resulting  through 
negligent  construction  of  road;  Singleton  v.  Southwestern  B.  B.,  70 
6a.  467,  468,  48  Am.  Dec.  575,  577,  holding  railroad  company  which 
has  leased  its  road  to  lessee  company  and  allows  latter  to  operate 
under  lessor's  name,  is  liable  to  the  public  for  negligence  of  lessee 
even  where  lease  was  made  with  consent  of  legislature;  Balsley  v. 
St  Louis,  etc.,  B.  B.  Co.,  119  111.  72,  59  Am.  Bep.  787,  8  N.  B.  861, 
holding  lessor  railroad  liable  for  negligence  of  lessee  even  when 
contract  was  ratified  by  legislature;  Tippecanoe  County  v.  Lafayette, 
etc..  By.,  50  Ind.  97,  collecting  cases  and  holding  unauthorized  lease 
of  railway  franchise  ultra  vires  and  void;  State  v.  Dodge- City,  etc.. 
By.  Co.,  53  Kan.  379,  42  Am.  St  Bep.  296,  36  Pac.  748,  holding  road- 
bed of  railway  built  under  charter  from  State  cannot  be  diverted 
from  the  purpose  to  which  it  was  devoted;  Macon,  etc.,  B.  B,  Co. 
V.  Mayes,  49  Ga.  360,  15  Am.  Bep.  681,  holding  railway  company 
permitting  use  of  its  franchise  by  other  companies,  liable  for  in- 
Jury  done  during  such  user;  Nugent  v.  Boston,  etc.,  By.,  80  Me.  75, 
6  Am.  St  Bep.  167,  12  Atl.  801,  holding  railway  company  permitting 
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ofle  of  franchise  by  another  company,  liable  for  injnry  to  employee 
of  latter  resnlting  from  defectlye  constmctlon  of  station-honse; 
State  Y.  Consolidation  Coal  Co.,  46  Md.  10,  holding  yoid  deed  of 
railway  company  of  its  property  and  franchises  made  without  ex- 
press leglslatiye  consent;  Richardson  t.  Sibley,  11  Alien,  67,  87  Am. 
Dec  700,  holding  mortgage  by  street  railway  of  its  franchise  is  Toid 
when  made  without  legislative  authorization;  St.  Louis  v.  St  Louis 
Gas  Light  Co.,  5  Mo.  App.  580,  corporation  intrusted  with  public 
franchise  cannot  part  with  it  under  any  guise;  Brown  ▼.  Hannibal, 
etc.,  B.  R.,  27  Mo.  App.  400,  holding  railroad  company  cannot  es- 
cape liability  to  the  public  for  acts  of  its  lessee,  without  legislative 
authorization;  Black  v.  Delaware,  etc..  Canal  Co.,  22  N.  J.  Bq.  309, 
stating  rule  that  corporation  cannot  lease  or  alien  any  franchise 
j  or  property  necessary  to  perform  its  duties  to  the  State  without  legis- 

i  lative  authority,  collecting  cases;  James  v.  Western,  etc.,  B.  B.  Co., 

121  N.  C.  528,  28  S.  B.  638,  holding  sale  of  railroad  under  second 
mortgage  does  not  extinguish  corporate  existence  of  the  com- 
pany nor  release  it  from  liability  to  the  public  for  the  manner  in 
which  it  is  operated;  National  Bank  v.  Atianta,  etc..  By.  Co.,  25 
S.  C.  222,  holding  railway  is  responsible  for  non-delivery  of  goods 
by  lessee  of  its  road;  State  v.  McMinnviUe,  etc.,  B.  B.  Co.,  6  Lea, 
376,  receiver  of  railroad  cannot  make  valid  lease  of  the  road;  Bussell 
V.  Texas,  etc.,  B.  B.  Co.,  68  Tex.  652,  5  S.  W.  600,  railroad  has  no 
power  to  transfer  its  franchise  without  legislative  permission; 
Naglee  v.  Alexandria,  etc.,  B.  B.  Co.,  83  Va.  711,  5  Am.  St  Bep. 
311,  3  S.  E.  371,  railroad  company  is  liable  for  injuries  resulting 
from  negligent  operation  of  road  even  after  it  has  conveyed  its  road 
to  trustees  under  deed  of  trust:  State  v.  Spokane  Street  By.  Co.,  19 
Wash.  526,  67  Am.  St  Bep.  745,  53  Pac.  721,  41  L.  B.  A.  518,  where 
corporation  has  been  granted  franchise,  its  operation  may  be  com- 
pelled by  mandamus;  Bicketts  v.  Chesapeake,  etc..  By.  Co.,  33  W. 
Va.  435,  25  Am.  St  Bep.  903,  10  S.  E.  801,  7  L.  B.  A.  355,  holding 
railroad  corporation  cannot  without  distinct  legislative  authority, 
by  lease  or  any  other  contract  turn  over  to  another  company,  its 
road  and  the  use  of  its  franchises,  and  thereby  exempt  itself  from 
responsibility  for  the  conduct  and  management  of  the  road. 

Cited  also  in  comprehensive  series  of  notes  on  right  to  transfer 
public  franchises,  35  Am.  St  Bep.  394,  and  in  note  on  liability  of 
lessor  railway  corporations  to  persons  other  than  lessee,  58  Am.  St. 
Rep.  148.  Cited  in  note,  57  Am.  St  Rep.  65.  Cited,  obiter,  in  Jack- 
sonviUe,  etc.,  R.  R.  v.  Hooper,  160  U.  S.  524,  40  L.  523,  16  S.  Ct  383, 
holding  ultra  vires  contracts  of  corporations  not  voidable,  but  void; 
Texas,  etc.,  Ry.  v.  Juneman,  71  Fed.  943,  30  IT.  S.  App.  541,  holding 
duty  of  corporation  to  its  employees  cannot  be  delegated  to  a  sub- 
stitute; State  V.  Hayes,  61  N.  H.  324,  discussing  general  responsi- 
bility of  corporations.    Cited  in  note,  59  Am.  Dec.  749. 

Distinguished  in  Arrowsmith  v.  Nashville,  etc.,  Ry.,  57  Fed.  175, 
reviewing  authorities  and  holding,  where  statute  authorizes  lease 
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by  railway,  lessee  assumes  during  existence  of  the  lease,  aU  the 
duties  and  obligations  of  the  lessor;  Auckill  y.  Maysville,  etc.  By. 
Ck).,  72  Fed.  753,  holding,  notwithstanding  lease  <tf  railway  com- 
pany is  Toid,  employee  of  lessee  whose  rights  do  not  depend  upon 
any  duty  of  company  to  the  public,  but  merely  upon  contract,  has 
no  right  of  action  against  lessor  for  injuries  caused  by  negligence 
of  lessee;  Bmigh  v.  Chamberlain,  1  Biss.  369,  F.  0.  4,447,  assignment 
of  railway  revenues  is  not  assignment  of  corporate  property. 

A  corporation  is  responsible  for  a  yiolation  of  patent  rights  in  the 
operation  of  its  business,  even  though  all  its  stock  Is  owned  by  a 
corporation  of  another  State,  and  its  business  conducted  by  the 
latter  corporation  through  its  agents,  p.  40. 

Cited  in  Bmigh  ▼.  Chamberlain,  1  Biss.  869,  F.  0.  4,447,  holding 
use  of  patented  deyice  by  assignee  of  use  of  rolling  stock,  does 
not  render  assignee  liable  for  infringement  where  license  had  been 
granted  to  assignor  by  patentee. 

Distinguished  in  Bate  Refrigerating  Co.  y.  Glllett,  80  Fed.  688, 
holding,  where  pending  suit  for  infringement  against  partnership, 
the  latter  sold  out  its  business  to  a  corporation,  injunction  would 
not  bind  the  corporation,  it  not  having  been  made  a  party  to  the 
action. 

Patent. —  Where  a  patent  is  signed  by  sa  acting  commissioner 
of  patents,  it  is  not  necessary  to  aver  or  prove  his  title  to  the  office, 
p.  41. 

Cited  and  followed  in  Dorsey,  etc..  Rake  Co.  v.  Marsh,  7  Fed. 
Cas.  942,  holding  incumbent  of  office  of  commissioner  of  patents  is 
presumed  to  be  in  lawful  possession  of  it,  and  no  affirmative  proof 
of  his  title  is  required  to  support  his  official  acts. 

Evidence. —  Courts  of  United  States  take  Judicial  notice  of  the 
persons  who  preside  over  the  patent  office,  p.  41. 

Cited  in  State  v.  Gleason,  12  Fla.  231,  holding  courts  bound  to 
recognize  de  facto  officers  of  government;  State  v.  Gramelspacher, 
126  Ind.  403,  26  N.  B.  83,  collecting  cases,  of  subject  of  Judicial  no- 
tice, and  holding  courts  wiU  take  Judicial  notice  of  act  of  Congress 
authorizing  selection  of  lands  for  State  university,  and  of  acts  of 
governor  of  State  in  pursuance  thereof. 

17  How.  41-43,  16  L.  76,  UNITBD  STATES  v.  OOXB. 

No  opinion  or  statement  of  facts. —  Reversed  on  authority  of 
United  States  v.  King,  7  How.  833,  12  L.  934,  and  United  States  v. 
Turner,  11  How.  663,  13  L.  857. 

Not  dted. 

17  How.  43-46,  15  L.  34,  BARRIBEAN  v.  BRANT. 

Deeds. —  Inadequacy  of  consideration  as  ground  for  setting  aside 
deed,  is  tested  by  value  at  the  time,  not  later,  p.  45. 
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Appeal  and  error. —  Where  a  complainant,  after  filing  bill  to  set 
aside  a  deed,  conveyed  all  his  interest  therein  to  a  trustee,  and  died 
pending  appeal,  trustee  cannot  be  made  a  party  in  the  Supreme 
Court,  but  only  those  upon  whom  the  estate  he  then  had  at  his 
death  devolved,  p.  40. 

Cited  in  Chester  v.  Life  Assn.,  4  Fed.  491,  discussing  right  of  as- 
signee of  corporation  to  make  himself  a  party  to  proceedings  against 
the  corporation. 

Supreme  Court  practice. —  Where  death  of  complainant  is  sug- 
gested, and  for  three  years  his  legal  representatives  fail  to  appear, 
bill  vdll  be  abated,  under  sixty-first  rule,  p.  46. 

17  How.  47-53,  16  L.  44,  WICKLIFFB  v.  OWINGS. 

Quieting  title. —  One  in  possession  under  legal  title  has  a  right, 
by  the  general  principles  of  equity,  to  have  his  title  quieted  as 
against  one  setting  up  an  adverse  claim,  p.  50. 

Cited  in  Loring  v.  Downer,  McAU.  368,  F.  C.  8,513,  holding  such 
an  action  must  be  brought  on  equity  side  of  court;  Book  v.  Justice 
Mining  Co.,  58  Fed.  830,  similar  action  under  Nevada  statute  is  suit 
in  equity. 

Pleading. —  Averment  of  jurisdictional  citizenship  in  bill  can  only 
be  impugned  by  special  plea  to  the  jurisdiction,  p.  51. 

Cited  approvingly  and  relied  upon  in  Philadelphia,  etc.,  B.  R.  Co. 
V.  Quigley,  21  How.  214, 16  L.  77,  holding  plea  of  general  issue  leaves 
jurisdictional  averments  without  a  traverse;  Pond  v.  Vermont,  etc., 
R.  R.  Co.,  12  Blatchf.  297,  F.  C.  11,265,  holding,  where  bill  shows 
apparent  jurisdiction,  objection  must  be  taken  by  plea  and  not  by 
motion  founded  on  afiidavits;  Blackburn  v.  Selma,  etc.,  R.  R.  Co., 
2  Flipp.  533,  F.  C.  1,467,  objection  to  jurisdiction  must  be  by  plea 
in  abatement;  Holmes  v.  Oregon,  etc.,  R.  R.  Co.,  7  Sawy.  392,  9 
Fed.  238,  unless  specially  controverted  by  plea,  jurisdictional  aver- 
ments are  conclusively  admitted;  Sharon  v.  Hill,  10  Sawy.  668,  669, 
26  Fed.  723,  after  adjudication  on  plea  in  abatement,  jurisdictional 
question  cannot  be  raised  by  answer;  Dred  Scott  v.  Sandford,  19 
How.  568,  590,  15  L.  768,  777,  dissenting  opinion,  arguing  where 
jurisdiction  is  Impeached  by  matter  dehors  the  record,  it  must  be 
by  special  piea;  Marshall  v.  Otto,  59  Fed.  262,  where  answer  on  the 
merits  and  plea  in  abatement  are  in  same  pleading,  plea  is  waived; 
Butchers'  Co.  v.  Louisville,  etc.,  R.  R.  Co.,  67  Fed.  40,  81  U.  S.  App. 
252,  answer  on  merits  admits  truth  of  jurisdictional  averments; 
Gubbins  v.  lAughtenschlager,  75  Fed.  621,  refusing  to  permit  sub- 
stitution of  averments  denying  jurisdictional  allegations  where  they 
had  stood  unchallenged  during  long  i)endency  of  cause.  Cited,  with- 
out particular  application,  in  McLean  v.  Hamilton  County,  16  Fed. 
Cas.  249,  discussing  practice  in  Federal  courts  as  afFected  by  State 
laws.    Cited  In  People  v.  Dawell,  25  Mich.  271,  dissenting  opinion,  to 
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point  that  citizenship  cannot  be  questioned  except  in  direct  pro* 
ceedlng. 

Modified  in  Nashua  R.  R.  y.  liOwell  R.  R.,  136  U.  S.  373,  34  K 
867,  10  S.  Gt  1007,  holding  rule  altered  by  act  of  March  3,  1875,  de- 
termining jurisdiction  of  Circuit  Courts;  Bland  v.  Fleeman,  29  Fed. 
672,  holding,  since  act  of  1875,  plea  may  be  filed  at  same  time  with 
answer;  Edison  Electric  Light  Co.  ▼.  United  States  Electric  Light 
Co.,  35  Fed.  136,  discussing  purpose  of  pleas  under  Federal  practice; 
Simon  v.  House,  46  Fed.  319,  holding  rule  abolished  by  act  of 
March,  1875;  Missouri,  etc.,  Ry.  Co.  v.  Meeh,  69  Fed.  755,  82  U.  S. 
App.  691,  30  L.  R.  A.  252,  holding  similarly. 

17  How.  53-71,  15  L,  47,  RAYMOND  y.  TYSON. 

Charter-party  Is  often  an  informal  instrument,  and  should  re- 
ceiye  a  liberal  construction  in  furtherance  of  the  real  intention  of 
the  parties  and  the  usages  of  trade,  p.  59. 

Cited  In  Talbot  y.  Wakeman,  23  Fed.  Cas.  648,  remarking  charter- 
parties  are  interpreted  with  a  broad  liberality;  Donahoe  y.  Kettell. 
1  Cllfl!.  139,  141,  F.  C.  3,980,  discussing  construction  of  charter- 
parties  generaUy;  Richardson  y.  Winsor,  3  Cliff.  402,  F.  C.  11,795, 
stating  rule  ut  supra;  Balfour  y.  Wllkins,  5  Sawy.  433,  438,  F.  C. 
807,  construing  phrase  "  rainy  day,"  In  charter-party;  Gronstadt  v. 
Witthoff,  15  Fed.  271,  272,  construing  charter-party  proyislon  as  to 
lay  days;  The  Egypt,  25  Fed.  327,  applying  rule  to  construction  of 
bill  of  lading;  Hunt  y.  Metcalfe,  47  Fed.  75,  construing  clause  in 
charter-party  as  to  over-time;  The  Wells  City,  57  Fed.  318,  applying 
rule  to  construction  of  contract  of  shipment;  Baxter  y.  Card,  59 
Fed.  168,  construing  proyislon  in  charter-party  that  yessel  carrying 
cotton  should  pay  for  compressing;  Disney  y.  Fumess,  79  Fed.  816, 
construing  expression  "ready  for  cargo."  Cited,  obiter,  in  Man- 
chisa  y.  Card,  39  Fed.  495. 

Shipping. —  Shipowner's  lien  upon  cargo  for  freight  is  walyed  by 
stipulations  in  the  charter-party  Inconsistent  with  the  exercise  of 
the  lien,  p.  61. 

Cited  and  followed  in  The  Bird  of  Paradise,  5  Wall.  558,  18  L. 
665,  holding  presumption  In  fayor  of  lien  is  displaced  by  stipulations 
inconsistent  with  the  right;  Sears  y.  Bags  of  Linseed,  1  Cliff.  74,  F. 
C.  12,589,  holding  stipulation  for  delivery  of  cargo  before  payment 
of  freight,  waives  lien;  Stillings  v.  Gibson,  63  N.  H.  2,  applying  prin- 
ciple and  holding  lien  of  carrier  waived  by  agreement  to  deliver 
before  payment  Cited  also  in  Fox  v.  Holt,  4  Ben.  287,  F.  C.  5,012; 
reprinted  in  36  Conn.  564,  as  recognizing  shipowner's  lien  upon 
cargo  for  freight 

Distinguished  in  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  446, 
holding  fact  that  payment  was  due  on  performance  not  Incom- 
patible with  libel  In  rem. 
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Shipping. — Shipowner's  lien  is  waived  when  an  intent  to  trust 
the  personal  responsibility  of  the  charterer  appears  from  the  charter- 
party,  p.  61. 

Cited  and  relied  upon  in  Secor  ▼.  Highlander,  21  Fed.  Oas.  968, 
holding  that  If  it  can  be  fairly  Inferred  from  the  stipulations  of  the 
contract  that  the  Ubellants  meant  to  trust  the  personal  responsibil- 
ity of  the  owner,  lien  is  waived;  Harbeck  v.  The  Francis  A.  Palmer, 
11  Fed.  Gas.  479,  holding  builder  acquires  no  maritime  lien  where 
he  relies  upon  a  personal  credit. 

Shipping. —  Where  charter-party  provided  for  semi-annual  pay- 
ment of  stipulated  sum  at  a  stipulated  place,  for  freight,  it 
amounted  to  a  waiver  of  lien  on  cargo  for  freight,  p.  65. 

Distinguished  in  Fourteen  Horses,  etc.,  10  Ben.  363,  F.  O.  4,990, 
holding  intention  to  waive  lien  shown  by  agreement  to  pay  freight 
at  fixed  intervals  in  fixed  instaUments,  rebutted  by  express  pledge 
of  vessel  and  cargo  to  each  other  for  performance  of  charter-party; 
Howard  v.  Macondray,  7  Gray,  519,  520,  holding  similarly. 

17  How.  72-74,   15  L.  37,  TROY  IRON  &    NAIL  FACTORY  y. 
ODIORNE. 

Patents. —  Where  machine  patented  had  been  constructed  by 
another  party  prior  to  application  of  patentee,  patent  issued  is  void, 
p.  73. 

Patents. —  A  macAiine  is  "  constructed  "  when  it  is  substantially 
complete  in  its  operative  parts,  not  necessarily  when  it  is  geared 
and  doing  work,  p.  73. 

Not  cited. 

17  How.  74-86,  15  L.  37,  BATTIN  v.  TAGGBRT. 

Patents. —  Patentee  may  surrender  patent  and  cure  defective 
claim  or  specification  by  amending  claim  or  specification,  p.  83. 

Cited  in  Jordan  v.  Dobson,  2  Abb.  (U.  S.)  406,  F.  C.  7,519,  hold- 
ing patentee's  claim  is  as  amendable  as  his  specification;  Ex  parte 
BaU  2  Fed.  Cas.  552,  holding  patentee  has  right  to  reissue,  curing 
every  defect  in  mode  of  statement. 

Patents. —  Reissued  patent  must  be  for  same  Invention  as  origi- 
nal patent,  p.  83. 

Cited  in  Goodyear  v.  Providence  Rubber  Co.,  2  CllfC.  374,  F.  C. 
5,583,  holding,  where  claim  of  reissued  patent  is  broader  than  origi- 
nal invention,  it  is  void;  Sickles  v.  Evans,  2  Clifl!.  222,  F.  C.  12,839, 
and  Cahart  v.  Austin,  2  CUfT.  535,  F.  C.  2,288,  if  it  appears  on  the 
ttLce  of  the  patents  that  the  reissue  is  for  a  different  invention,  the 
reissue  is  void;  Milligan,  etc.,  Glue  Co.  v.  Upton,  4  Cliff.  239,  F.  C. 
9,607,  invention  described  in  reissue  must  be  substantially  differ- 
ent from  the  original  to  avoid  the  reissue;  Flint  v.  Roberts,  9  Fed. 
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Gas.  285,  applying  rule;  Pennsylvania,  etc.,  Mfg.  Ck>.  ▼.  Thomas, 
19  Fed.  Cas.  198,  no  discrepancy  In  titles  or  yariatlon  In  descrip- 
tion between  original  and  relssne  wlU  avoid  latter.  If  snbject-matter 
Is  the  same;  Home,  etc.,  Telephone  Go.  v.  Domestic,  etc,  Telephone 
Go.,  42  Fed.  224,  holding  patentee  can  claim  on  relssne  what  clearly 
appears  to  have  been  a  part  of  his  original  Invention  and  no  more» 
collecting  cases. 

Patents. —  Where  a  patent  is  surrendered  for  defective  specifica- 
tions or  dalm,  and  a  corrected  patent  taken  ont,  nothing  within  the 
scope  of  the  original  invention  will  be  constmed  as  dedicated  to 
the  pnbUc  by  reason  of  omission  to  dalm  or  specify  in  prior  ap< 
plication,  p.  84. 

Glted  and  followed  In  Hussey  v.  Bradley,  5  Blatchf .  148,  F.  G. 
6,946,  remarking  principal  case  overrules  Battln  v.  Taggert,  2  WalL 
Jr.  101,  F.  G.  1.107,  on  this  point;  Morris  v.  Boyer,  2  Bond,  73,  B*. 
G.  9,885,  holding  construction  or  mode  of  operating  machine  de- 
scribed, but  not  claimed  in  original  patent,  may  be  claimed  in  a 
reissue;  Galklns  v.  Bertraud,  6  Biss.  496,  F.  G.  2,317,  patentee  can 
claim  in  reissue  whatever  clearly  appears  to  have  been  part  of  his 
original  invention;  Vermont  Farm  Machine  Go.  v.  Marble,  22 
Blatchf.  83,  F.  G.  1,111,  19  Fed.  307,  holding  inventor  may  have  pat- 
ent for  invention  described  in  prior  patent  to  himself;  Hoflfheins  v. 
Brandt,  12  Fed.  Gas.  298,  reissue  of  patent  Is  prima  facie  evidence 
that  there  was  no  abandonment  Gited,  obiter,  in  Bubber  Go.  v. 
Goodyear,  9  WalL  795,  19  L.  568,  holding  construction  should  be  lib- 
eral rather  than  strict  Glted  In  note  on  reissue  patents,  10  Biss. 
416;  Wilson  v.  Singer,  80  Fed.  Gas.  293,  surrender  and  reissue  is  a 
matter  of  right;  Atwood  v.  Portland  Go.,  10  Fed.  287,  on  reissue 
patentee  may  claim  something  previously  described  as  one  mode  of 
making  his  machine  or  article. 

Modified  and  explained  In  Kells  v.  McKencle,  9  Fed.  286,  hold- 
ing, where  patentee  limits  his  claims  to  a  particular  part  of  a  ma- 
chine, reissue  embracing  other  portions  of  the  same  machine  Is  not 
valid,  although  designs  accompanying  original  patent  show  all  the 
features  claimed  In  the  reissue;  Ballway,  etc.,  Mfg.  Go.  v.  Broad- 
way, etc..  By.  Go.,  26  Fed.  525,  holding  where  omission  to  claim 
part  of  invention  in  original  application  was  not  caused  by  Inad- 
vertence or  mistake,  and  subsequent  rights  of  public  intervene,  re- 
issue will  not  be  valid. 

Patents. —  Upon  surrender  and  reissue  of  patent  for  defect  in 
first  patent,  patentee  may  restrict  or  enlarge  his  cUUm  so  as  to 
give  it  validity  and  efl^ectuate  his  Invention,  p.  84. 

Glted  and  followed  in  Bubber  Go.  v.  Goodyear,  9  WalL  796,  19 
L.  508,  applying  rule;  Seymour  v.  Osborne,  11  WalL  544,  20  L. 
88,  upon  surrender  and  reissue  decision  of  commissioner  is  con- 
clusive In  absence  of  such  repugnance  as  to  make  It  a  matter  of 
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law  that  new  patent  is  not  for  same  invention  as  original;  Herring 
y.  Nelson,  14  Blatchf .  301,  F.  C.  6,424,  and  Morris  t.  Royer,  2  Bond, 
72,  F.  C.  9,835,  holding  description  may  be  varied  and  claim  en- 
larged or  restricted  provided  identity  of  subject-matter  of  original 
patent  is  preserved;  Wilson  v.  Coon,  18  Blatchf.  537,  6  Fed.  617, 
fact  that  original  patent  was  valid  Is  no  bar  to  reissue;  Hussey  v. 
McCormick,  1  Biss.  308,  F.  G.  6,948,  change  in  description  does  not 
destroy  the  identity  of  the  patent;  Chicago  Fruit  House  Co.  v. 
Busch,  2  Biss.  478,  F.  C.  2,669,  on  reissue  of  patent  inventor  need 
not  claim  all  that  was  claimed  in  the  original  patent;  Crompton  v. 
Belknap  Mills,  6  Fed.  Cas.  844,  and  Crompton  v.  Belknap  Mills, 
30  Fed.  Cas.  1,063,  both  holding  similarly. 

Patents. —  Proceeding  before  commissioner  for  surrender  and  re- 
issue is  not  open  to  investigation  except  on  the  ground  of  fraud, 
p.  84. 

Cited  in  Hussey  v.  Bradley*  5  Blatchf.  141,  F.  C.  6,946,  applying 
rule  and  collecting  authorities;  Aultman  v.  Holley,  11  Blatchf.  319, 
F.  C.  656,  holding  reissue  itself  is  presumptive  evidence  of  facts 
Justifying  reissue;  Cahoon  v.  Ring,  1  Cliff.  632,  F.  C.  2,292,  refusing 
to  admit  evidence  of  proceedings  in  patent  office  on  reissue  where 
fraud  was  not  implied;  Sickles  v.  Evans,  2  Cliff.  222,  F.  C.  12,839, 
where  it  appears  as  a  matter  of  law  that  the  original  and  reissued 
patent  are  not  for  the  same  invention  the  commissioner  has  no  Ju- 
risdiction to  make  a  reissue;  Goodyear  v.  Providence  Rubber  Co.,  2 
Cliff.  376,  F.  C.  5,583,  where  fraud  is  charged  evidence  must  be 
clear;  Miller,  etc.,  Mfg.  Co.  v.  Du  Brul,  17  Fed.  Cas.  367,  presump- 
tion that  commissioner  has  done  his  duty  Is  not  open  to  re-examina- 
tion except  for  fraud;  Parham  v.  American,  etc..  Sewing  Machine 
Co.,  18  Fed.  Cas.  1098,  stating  and  applying  rule  ut  supra.  And 
see  Seymour  v.  Osborne,  11  Wall.  544,  20  L.  38,  under  preceding  syl- 
labus. 

Explained  In  Ex  parte  Dyson,  8  Fed.  Cas.  220,  holding  office 
records  not  conclusive  on  application  for  reissue;  Smith  v.  Mer- 
rlam,  6  Fed.  718,  719,  commissioner's  decision  is  final  as  to  pro- 
priety of  reissue. 

Distinguished  in  Whltely  v.  Swayne,  29  Fed.  Cas.  1047,  holding 
court  may  declare  patent  void  for  non-compliance  with  statutory 
requirements,  notwithstanding  it  has  been  granted  by  the  commis- 
sioner. 

Patents. —  Jury  are  to  determine  whether  renewed  patent  Is  for 
same  invention  as  original  patent,  p.  85. 

Cited  in  Bridge  v.  Brown,  1  Holmes,  55,  F.  C.  1,857,  holding  grant 
of  reissued  patent  by  commissioner  of  patents  is  not  conclusive 
upon  the  question  whether  It  is  the  same  invention  as  the  original 
patent;  Woodward  v.  Dinsmore,  30  Fed.  Cas.  550,  where  trial  is 
in  equity,   cotirt  passes  on   facts   affecting   validity   of   reissued 
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patent;  Hawkes  t.  Remington,  HI  Mass.  175»  identity  of  two  pat- 
ents where  not  apparent  from  their  face,  is  a  question  of  fact  for 
the  Jury.  Cited,  arguendo,  in  Market  Street  Ry.  Ck>.  ▼.  Rowley,  165 
U.  8.  630,  39  L.  289,  15  S.  Ct  228,  dissenting  opinion. 

Oited  but  not  followed  in  Heald  y.  Rice,  104  U.  S.  749,  26  L.  914, 
holding  question  of  identity  of  patent  is  to  be  determined  by  com- 
parison of  faces  of  original  and  reissued  patents.  Distinguished  in 
Poppenhusen  v.  Falke,  4  Blatchf.  496,  F.  O.  11,279,  holding,  court 
of  equity  is  not  bound  to  send  question  whether  reissue  is  for 
same  as  original  patent  to  Jury. 

Patents. —  It  is  for  the  Jury  to  determine  whether  the  specifica- 
tions, including  the  claim,  were  so  precise  as  to  enable  any  person, 
skilled  in  the  structure  of  machines,  to  make  the  one  described, 
p.  85. 

Patents. —  The  Jury  are  the  Judges  of  the  novelty  of  the  inven- 
tion, p.  85. 

Patents. —  The  Jury  are  to  determine  whether  invention  has  been 
abandoned  to  the  public,  p.  85. 

Miscellaneous. —  Cited  in  Forbes  v.  Barstow  Stove  Co.,  2  Cliff. 
387,  F.  C.  4,923,  to  point  that  burden  of  proof  is  upon  person  at- 
tacking reissued  patent  to  show  patentee  was  not  original  inventor. 

17  How.  85-96,  15  L.  54,  UNITBD  STATBS  v.   SIXTY-SBYBN 
PACKAGBS  OF  DRY  GOODS. 

Statutes  —  Customs  duties. —  Rule  which  repeals  a  prior  statute 
by  implication  where  a  subsequent  one  has  made  provision  on  the 
same  subject  is  not  applied  with  strictness  in  the  case  of  revenue 
laws,  p.  98. 

Cited  in  United  States  v.  Walker,  22  How.  312, 16  L.  386,  holding 
repeal  must  be  clear  where  it  would  operate  to  open  accounts  at 
the  treasury  department,  long  since  settled  and  closed;  Ward  v. 
Race  Horse,  168  U.  S.  511,  41  L.  247,  16  S.  Ct  1078,  repeal  by  im- 
plication must  not  be  held  to  have  taken  place  if  there  be  a  reason- 
able construction  by  which  both  laws  can  co-exist  consistently  with 
the  intention  of  Congress;  United  States  v.  Sapinkow,  90  Fed.  659, 
construing  amendments  to  chapter  of  revised  statutes  relating  to 
cigars;  United  States  v.  The  Cuba,  2  Hughes,  490,  F.  C.  14,898,  hold- 
ing section  50  of  act  of  1799,  prescribing  forfeiture  for  the  landing 
without  permit  of  merchandise  over  value  of  $400,  not  repealed  by 
act  of  1866,  providing  a  different  penalty  for  importing  merchandise 
contrary  to  law;  Sazonville  Mills  v.  Russell,  116  U.  S.  21,  29  L.  557, 
holding  provisions  of  act  of  1865,  as  to  rule  of  Imposition  of  ad 
valorem  duties,  not  repealed  by  implication  by  act  of  1867. 

Repeal  of  revenue  statutes  by  implication  will  not  be  favored 
unless  repugnancy  be  clear  and  positive,  p.  98. 
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Cited  in  United  States  ▼.  One  Hundred  Barrels  of  Spirits,  2  Abb. 
(U.  S.)  318,  1  Dill.  61,  F.  G.  15,948,  holding,  to  operate  repeal  by  im- 
plication, repugnancy  must  have  no  doubt  as  to  intention  of  Con- 
gress; Cope  y.  Cope,  137  U.  S.  686,  34  L.  833,  11  S.  Ct  223,  applying 
rule  to  construction  of  statutes  regulating  inheritance  by  illegiti- 
mates; United  States  t.  Matthews,  173  U.  S.  388,  19  S.  Ct  416,  hold- 
ing later  law  does  not  repeal  prior,  except  so  far  as  there  is  a  posi- 
tiye  repugnancy;  United  States  v.  Ortega,  66  Fed.  716,  holding 
criminal  feature  of  revised  statutes,  section  8082,  repealed  by  the 
amendment  of  February  27,  1877,  to  section  2865,  providing  for  the 
punishment  of  smuggling;  Chapman  v.  Handley,  7  Utah,  58,  24  Pac. 
676,  dissenting  opinion,  applying  rule  to  construction  of  statutes 
regulating  rights  of  illegitimate  children. 

CiLBtoms  duties. —  Section  66  of  act  of  1799,  Imposing  forfeiture 
for  under-valuation  of  goods,  with  intent  to  evade  customs  duties, 
was  not  repealed  by  the  act  of  1842,  p.  94. 

Affirmed  in  United  States  v.  Nine  Cases  of  Hats,  17  How.  97,  15 
L.  57,  United  States  v.  One  Package  of  Mdse.,  17  How.  98,  15  L. 
58,  and  United  States  v.  One  Case  of  Cloaks,  17  How.  99,  15  L.  58, 
all  resting  on  authority  of  principal  case;  United  States  v.  Segars, 
1  Abb.  (U.  S.)  421,  F.  C.  16,249,  reviewing  system  of  revenue  laws 
relating  to  ad  valorem  duties;  United  States  v.  One  Hundred  Fifty 
Bales  of  Unwashed  Wool,  27  Fed.  Cas.  271,  holding  section  ii^  ques- 
tion unmodified  to  1861.  Cited  in  United  States  v.  Haun,  26  Fed. 
Cas.  229,  as  illustrating  ian  instance  of  congressional  legislation  in 
which  cumulative  penalties  are  inflicted  against  the  same  person 
for  the  same  act  Cited,  obiter,  in  Keck  v.  United  States,  172  U. 
8.  456,  19  S.  Ct  262,  reviewing  history  of  legislation  against  eva- 
sion of  customs. 

Distinguished  in  United  States  v.  Twenty-six  Cases  of  Bubber 
Boots,  1  Cliff.  584,  F.  C.  16,571,  holding  section  66  repealed  as  far 
as  relating  to  importations  by  the  manufacturer,  affirming  United 
States  V.  Twenty-six  Bales  of  Bubber  Boots,  8  Ware,  208,  F.  C. 
16,570. 

Miscellaneods. —  Cited,  obiter,  in  United  States  v.  Lot  of  Jew- 
eh7,  13  Blatchf.  65,  F.  0.  15,626.  Cited  in  United  States  v.  Linens, 
26  Fed.  Cas.  972,  to  point  that  under  act  of  1799,  imposition  of 
penal  duty  after  institution  of  prosecution  for  forfeiture  is  lllegaL 

17  How.  97,  15  L.  57,  UNITED  STATES  v.  NINE  CASES  OF 
SILK  HATS. 

Identical  with  United  States  v.  Sixty-seven  Pkgs.,  supra,  p.  86. 

Not  cited. 

17  How.   98,   15   L.   58,   UNITED   STATES   ▼•   ONE   PACKAGE 
MDSE. 

Identical  with  United  States  v.  Sixty-seven  Pkgs.,  supra,  p.  85. 

Not  cited. 
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17   How.    99,    15   L.   68,   UNITED    STATBS   ▼.    ONE   CASE    OP 
CLOCKS. 

Identical  with  United  States  y.  Sixty-seven  Pkgs.,  supra,  p.  85. 
Not  cited. 

17  How.  100-^116,  15  L.  58,  LAWRENCE  v.  MINTURN. 

Shipping. —  Consignee  of  goods,  being  presumptiTely  owner,  has 
right  to  libel  vessel  in  his  own  name  for  their  non-deUvery,  p.  106. 

FoUowed  in  The  NaU  City,  22  Fed.  542. 

Cited  and  relied  upon  in  McKinlay  t.  Morrlsh,  21  How.  355,  16 
L.  104,  holding  agent  of  absent  owners  may  libel  in  his  own  name; 
The  Thames,  14  Wall.  109,  20  L.  807,  agent  for  absent  owners  may 
libel  in  his  own  name  or  that  of  his  principals;  Burke  f .  The  M.  P. 
Rich,  1  Cliff.  312,  F.  C.  2,161,  holding  assignee  of  bottomry  bond 
may  sue  in  his  own  name  or  in  the  name  of  his  assignor;  Blum  v. 
The  Caddo,  1  Woods,  65,  F.  C.  1,573,  consignee  prima  facie  en- 
titled to  sue  for  damage  to  goods  in  transit;  The  Middlesex,  17  Fed. 
Cas.  274,  following  principal  case  and  stating  rule  settled  ut  supra; 
Mintum  y.  Alexandre,  5  Fed.  118,  holding  pleadings  must  show 
property  in  consignee  in  action  for  damages  to  cargo.  Cited,  argu- 
endo, in  The  Bark  Carlotta,  9  Ben.  15,  16,  F.  C.  2,413,  vendor  of 
goods  sold  to  arrive,  may  sue  for  damage  to  goods  in  transit,  not- 
withstanding price  has  been  paid  in  full  by  consignee;  The  Tillle, 
13  Blatchf.  516,  F.  C.  14,049,  holding,  husband  of  married  woman, 
who  was  sole  owner  in  canal  boat,  may  maintain  action  for  injury 
to  it,  when  wife,  by  her  participation  in  the  suit,  had  estopped 
herself  to  bring  another  action.  Cited  in  note  on  who  may  sue 
for  loss  or  injury  to  consigned  goods,  38  Am.  Dec.  423. 

Carriers  —  Bill  of  lading. —  In  absence  of  other  evidence,  prop- 
erty in  goods  consigned  is  presumed  to  be  in  the  consignee  named 
in  the  bill  of  lading,  pp.  106,  107. 

Cited  approvingly  and  principle  relied  upon  in  The  Sally  Magee, 
3  Wall.  457,  18  L.  199,  holding,  unless  contrary  is  shown  by  extrin- 
sic evidence  or  bill  of  lading  itself,  ownership  in  goods  consigned 
is  vested  in  consignee;  The  Bermuda,  3  Wall.  553,  18  L.  206,  hold- 
ing, by  analogy,  destruction  of  consignment  presumed  to  be  resi- 
dence of  consignee  named  in  bill  of  lading;  The  Vaughan  and  Tele- 
graph, 14  Wall.  266,  20  L.  808,  upon  transfer  of  bill  of  lading,  prop- 
erty in  goods  is  presumed  to  be  in  transferee;  The  Sally  Magee, 
Blatchf.  Pr.  385,  F.  C.  12,260,  in  contemplation  of  law  cargo  be- 
comes property  of  consignee  from  time  of  lading  and  execution  of 
bill;  The  Ville  de  Paris,  3  Ben.  277,  F.  C.  16,942,  unless  waived  by 
the  pleadings,  presumption  of  ownership  in  consignee  may  be  con- 
tradicted; Merchants,  etc..  Bank  v.  McGraw,  48  U.  S.  App.  68,  76 
Fed.  937,  bill  of  lading  in  evidence  raises  presumption  of  title  in 
deliveree;  Lippmann  v.  State,  104  Ala.  63,  16  So.  130,  applying  rule 
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in  criminal  prosecution  for  selling  mortgaged  property  without  con- 
sent of  mortgagee;  Nebraska,  etc.,  Mills  v.  St  Louis,  etc..  By.  Co., 
64  Ark.  171,  62  Am.  St  Rep.  184,  41  S.  W.  810.  38  L.  R.  A.  365,  and 
n.,  holding  carrier  not  liable  for  delivery  to  consignee  without  pro- 
duction of  bill  of  lading;  Bass  y.  Glover,  63  6a.  746,  but  carrier  may 
Insist  on  production;  Butler  v.  Pittsburg,  etc.,  Ry.  Co.,  18  Ind.  App. 
661,  46  N.  B.  94,  where  there  is  no  allegation  of  ownership,  title 
presumed  in  consignee;  Weyand  v.  Atchison,  etc.,  Ry.  Co.,  75  Iowa, 
580,  9  Am.  St  Rep.  510,  39  N.  W.  902,  presentation  of  bill  of  lading 
by  third  party  not  sufficient  to  overcome  presumption  that  con- 
signee is  owner  of  goods;  Chaffee  v.  Heyner,  31  La.  Ann.  619,  dis- 
senting opinion,  quoting  rule,  arguendo;  Union,  etc.,  R.  R.  Co.  v. 
Winkley,  159  Mass.  135,  38  Am.  St  Rep.  399,  34  N.  E.  91,  collecting 
cases  and  stating  rule;  Southern  Express  Co.  v.  Craft,  49  Miss.  495, 
19  Am.  Rep.  8,  discussing  liability  of  consignor  for  freight;  Sprague 
V.  Hosmer,  82  N.  Y.  468,  holding  bill  of  lading  competent  evidence 
to  prove  title  in  action  against  consignors.  Cited  in  note  on  effect 
of  bill  of  lading  as  evidence  of  title,  38  Am.  Dec.  417;  and  in  note 
on  Jettisons,  41  Am.  Dec.  283. 

Distinguished  in  The  Hannah  M.  Johnson,  Blatchf.  Pr.  38,  F.  C. 
6,030,  holding  rule  in  prize  cases  is  that  property  shipped  from  en- 
emy's country  is  presumed  to  be  enemy's  until  change  of  title  is 
proven,  independent  of  who  may  be  named  as  consignee  in  the  bill 
of  lading;  Mlnturn  ▼.  Alexandre,  5  Fed.  118.  holding  allegation  of 
consignment  does  not  state  property  in  consignee,  rule  being  one 
of  evidence;  Richardson  v.  Hutchinson,  20  Fla.  24,  where  consign- 
ment is  to  one  person,  for  account  of  another,  title  vests  in  the 
latter. 

Shipping  —  Jettison. —  If  master  be  competent,  and  emergency 
existed  calling  for  exercise  of  his  Judgment  Jettison  is  lawful,  if 
decision  be  arrived  at  with  deliberation,  skill  and  honesty,  p.  109. 

Cited  in  Dupont  v.  Vance,  19  How.  166,  15  L.  585,  following  prin- 
cipal case  and  applying  rule;  Star  of  Hope,  9  WaU.  281,  19  L.  646, 
applying  rule  to  case  of  voluntary  stranding  of  vessel  by  master,  in 
case  of  emergency;  Patten  v.  Darling,  1  CUff.  263,  264,  F.  C.  10,812, 
and  Fitzpatrick  v.  Eight  Hundred  Bales  of  Cotton,  3  Ben.  49,  F.  C. 
4.843,  both  holding  similarly;  Ralli  v.  Troop,  37  Fed.  893,  holding 
act  of  sacrifice,  made  by  persons  in  charge  of  vessel,  for  purpose 
of  saving  vessel  and  cargo,  entitles  to  contribution,  but  vide  post; 
The  Wordsworth,  88  Fed.  315,  voluntary  damage  to  cargo  to  avoid 
an  apparent  danger,  menacing  both  ship  and  cargo,  is  sufficient  to 
support  a  general  average;  The  Portsmouth,  9  Wall.  684,  19  L.  755, 
a  loss  of  a  cargo  by  a  Jettison  resorted  to  in  order  to  lighten  boat, 
which  had  run  aground  in  consequence  of  captain's  want  of  pru- 
dence, is  not  a  loss  within  "  the  dangers  of  navigation; "  Compania 
V.  Brauer,  168  U.  S.  120,  42  L.  405,  18  S.  Ct  16,  holding  Jettison  can- 
not be  allowed  where  resulting  from  want  of  exercise  of  Judgment 
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by  master,  even  in  face  of  stipulation  to  contrary  in  bill  of  lading; 
The  Alcona,  9  Fed.  174,  where  vessel  strands  upon  rlyer  bar,  and 
there  is  no  particular  danger  to  be  apprehended,  expense  of  getting 
her  off  does  not  form  subject  of  general  average;  Sonsmith  v.  The 
J.  P.  Donaldson,  21  Fed.  676,  677,  holding  tug  liable  for  general 
average,  where  she  cut  loose  from  her  tow  in  storm,  in  order  to 
save  herself;  Cox  v.  Foscue,  33  Ala.  716,  holding  goods  may  be 
transshipped  by  master  in  case  of  danger.  Cited,  obiter,  in  Hawks 
V.  Locke,  139  Mass.  209,  1  N.  B.  545,  holding  power  to  act  in  emer- 
gency must  be  construed  with  liberality.  Cited,  obiter,  in  The 
Queen,  28  Fed.  761,  discussing  general  average  for  repairs. 

Distinguished  in  RalU  v.  Troop,  157  T7.  S.  398,  400,  409,  39  L.  748, 
749,  752,  15  S.  Ct  662,  666,  discussing  general  subject  of  Jettison, 
collecting  authorities  and  holding  scuttling  of  vessel  by  port  war- 
dens to  extinguish  fire  is  not  within  the  rule  so  as  to  subject  portion 
of  cargo  saved,  to  general  average;  The  John  Perkins,  13  Fed.  Cas. 
706,  holding,  where  one  vessel  cuts  a  cable  to  avoid  collision  with 
another,  there  is  no  case  for  contribution;  The  Allianca,  64  Fed.  872, 
although  vessel  may  not  be  liable  for  act  of  Jettison  itself,  it  must 
contribute  its  proper  share  of  average;  Slater  v.  Hayward  Rubber 
Co.,  26  Conn.  135,  where  goods  on  fire  and  certain  of  destruction 
are  thrown  overboard,  and  the  vessel  and  cargo  thereby  saved,  it 
Is  not  a  case  for  contribution. 

Shipping. —  If  master  is  competent,  his  decision  in  time  of  emer- 
gency will  be  deemed  to  have  been  duly  made,  p.  110. 

Cited  and  principle  applied  in  The  Clematis,  Brown,  502,  F.  C. 
2,876,  holding,  when  officer  is  an  able,  experienced  and  competent 
navigator,  a  Judgment  formed  upon  the  spot  and  acted  upon  in  good 
faith  ought  not  to  be  impeached,  except  upon  clear  preponderance 
of  proof  that  it  was  erroneous;  The  James  J.  Donaldson,  19  Fed. 
266,  holding  owner  of  tug  not  liable  for  injury  to  tow  resulting 
from  adoption  of  certain  route  by  master,  where  he  exercised  rea- 
sonable skill  and  diligence  in  the  selection  of  the  route;  Ralli  v. 
Troop,  37  Fed.  893,  holding  an  act  of  sacrifice  ordered  by  those  law- 
fully in  charge  of  a  vessel,  renders  vessel  and  cargo  respectively, 
liable  to  contribution;  The  Chickasaw,  41  Fed.  636,  the  test  is 
whether  the  act  in  question  was  good  seamanship,  under  the  Im- 
pending periL 

Admiralty — Pleading. —  An  allegation  of  loss  of  goods  through 
carelessness  and  misconduct  of  master  and  mariners,  will  not  put 
in  Issue  the  sufficiency  of  the  ship  to  carry  the  cargo,  p.  110. 

Cited  in  McKinlay  v.  Morrish,  21  How.  346,  347,  16  L.  101,  hold- 
ing rules  of  pleading  in  admiralty  must  be  strictiy  complied  with; 
The  Rocket,  1  Hiss.  355,  F.  C.  11,975,  the  evidence  must  be  confined 
to  points  put  in  issue  by  the  allegations  of  the  libel,  and  tne  denial 
of  the  answer. 
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Shippiner* — Obligation  of  owners  is  to  appoint  a  competent 
master,  having  reasonable  skill.  Judgment  and  courage,  p.  110. 

Cited  in  The  Allie  &  Erie,  24  Fed.  749,  discussing  what  consti- 
tutes fitness  of  Tessel;  The  Argus,  81  Fed.  485,  owner  of  tug  does 
not  contract  for  anything  more  than  reasonable  skill  on  part  of 
master  in  management  of  tow;  The  Wilhelm,  47  Fed.  98,  holding 
master's  decision  in  time  of  danger  is  conclusiye  where  occasion  for 
a  choice  exists;  The  Battler,  02  Fed.  614,  discussing  obligation  of 
tug  as  affected  by  usages  of  the  time  and  place;  The  Battler,  72 
Fed.  540,  39  U.  S.  App.  151,  owners  do  not  contract  for  infallibility 
of  master. 

Shipping. —  Owner  of  vessel  warrants  his  ship  to  be  seaworthy 
for  the  voyage  with  the  cargo  contracted  for,  p.  110. 

Cited  in  The  Allie  &  Bva,  24  Fed.  749,  discussing  seaworthiness 
of  vesseL  Cited,  obiter,  in  The  Sintram,  64  Fed.  886,  holding  com- 
paratively small  damage  arising  from  leaks,  first  appearing  after 
heavy  seas  and  continuous  rolling,  insufficient  to  overcome  general 
evidence  of  seaworthiness  at  the  commencement  of  the  voyage. 

Shipping. —  Jettison  occasioned  by  a  peril  of  the  sea  is  a  loss 
by  peril  of  the  sea,  p.  111. 

Shipping. —  Jettison  of  a  cargo  occasioned  by  any  ftiult  or  breach 
of  contract  on  the  part  of  master  or  owners,  is  attributed  to  that 
fault  or  breach  of  contract,  and  not  to  sea-peril,  though  that  also 
may  be  present  and  enter  into  the  case,  p.  111. 

Cited  in  The  Ontario,  37  Fed.  222,  holding,  by  analogy,  assured 
cannot  recover  general  average  expenses  incurred  in  rescuing  a  ves- 
sel from  a  peril  brought  about  by  negUgence  in  her  navigation. 

Shipping  —  Jettison. —  If  a  vessel  is  seaworthy  to  carry  a  cargo 
under  deck,  and  there  was  no  general  custom  to  carry  goods  such  as 
those  in  question  on  deck,  in  a  voyage  such  as  in  question,  and  the 
loss  is  to  be  attributed  solely  to  the  fact  that  the  goods  were  on 
deck,  and  their  owner  had  consented  to  their  being  there,  he  has  no 
recourse  against  the  master,  owners  or  vessel  for  a  jettison  rendered 
necessary  for  the  common  safety  by  a  storm  which  would  have  pro- 
duced no  injurious  effect  on  the  vessel  if  not  thus  laden,  p.  115. 

Cited  and  relied  upon  in  The  Delaware,  14  Wall.  599,  20  L.  782, 
stating  rule,  and  holding  that  a  bill  of  lading,  silent  as  to  place  of 
stowage,  imports  a  contract  that  goods  are  to  be  stowed  imder 
deck;  The  Wellington,  1  Biss.  280,  F.  C.  17,384,  when  goods  are 
stowed  on  deck  with  the  consent  of  the  owner  no  loss  by  Justifiable 
Jettison  can  be  recovered  for,  unless  the  accident  would  have  been 
equally  fatal  if  they  had  been  under  deck;  The  Milwaukee  Belle,  2 
Blss.  199,  F.  C.  9,627,  goods  laden  on  deck,  with  the  consent  of  the 
shipper,  do  not  make  a  case  for  general  average,  when  necessarily 
Jettisoned;  Higgins  v.  Watson,  12  Fed.  Cas.  132,  the  owner  of  a 
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vessel  is  not  liable  for  loss  by  sea  perils  of  goods  laden  on  deck 
with  the  consent  of  the  shipper,  where  no  culpable  neglect  or  mis- 
conduct is  attributed  to  him  in  their  destruction  or  Jettison;  The 
Hettle  Ellis,  20  Fed.  509,  following  principal  case  and  holding  ves- 
sel Liable  where  Jettison  was  rendered  necessary  through  the  fault 
and  negligence  of  master  and  crew,  affirming  The  Hettie  Ellis,  20 
Fed.  393;  affirmed  again  on  rehearing  in  The  Hettie  Ellis,  22  Fed. 
351.  Cited  in  note  on  whether  marine  policy  covers  goods  stowed 
on  deck  and  Jettisoned,  86  Am.  Dec.  501. 

Distinguished  in  Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  240,  holding 
general  rule  is  that  goods  carried  on  deck  are  not  entitled  to  the 
benefit  of  general  average,  except  in  case  of  contrary  usage,  steam 
vessels,  or  where  so  carried  by  contract,  and  suit  is  against  the 
vessel  only;  The  Watchful,  1  Brown,  474,  475,  F.  O.  17,250,  holding, 
where  by  bill  of  lading  it  is  agreed  that  a  portion  of  the  cargo  shall 
be  carried  on  deck,  the  vessel  must  contribute  for  the  loss  of  the 
deck-load  b^  Jettison;  The  William  Glllum,  2  Low.  158,  F.  C.  17,693, 
holding,  where  custom  exists  to  carry  imperishable  cargo  on  deck, 
owner  thereof  is  entitled  to  contribution  in  case  of  Jettison;  Talbot 
V.  Wakeman,  23  Fed.  Cas.  648,  holding,  where  Jettison  results  not 
from  fact  that  cargo  was  stored  on  deck,  but  from  negligent  manner 
in  which  it  was  stored,  vessel  is  liable;  Wood  v.  The  Sallie  G.  Mor- 
ton, 30  Fed.  Cas.  475,  arguendo,  custom  of  particular  trade  to 
permit  load  on  deck  excepts  case  from  general  rule. 

Shipping. —  Master  of  vessel  is  bound  to  use  due  diligence  and 
skill  in  the  stovring  and  staying  of  the  cargo,  p.  115. 

Cited  in  The  Colima,  82  Fed.  680,  holding  master  and  mate  the 
proper  persons  to  determine  and  insure  the  necessary  trim  and  sta- 
bility of  the  ship. 

Miscellaneous. —  Referred  to  in  note,  17  Am.  Dec  236,  as  citing 
Dodge  V.  Bartol,  there  reported. 


17  How.  116-130,  15  L.  65,  STEWART  v.  UNITED  STATES. 

Customs  duties. —  One  holding  the  two  offices  of  collector  of  the 
revenue  and  inspector  of  the  customs,  may  not  charge  a  salary  for 
each  office,  p.  129. 

Customs  duties. —  Act  of  1822,  providing  that  certain  officers 
should  never  receive  more  than  $400  annually,  exclusive  of  com- 
pensation as  such  officer,  and  fines  and  forfeitures  allowed  by  law 
to  him,  provides  compensation  for  collectors  for  extraordinary  ser- 
vices, but  did  not  include  the  case  of  the  union  of  the  offices  of 
collector  of  the  revenue  and  inspector  of  the  customs,  pp.  129,  130. 

Not  cited. 

17  How.  130-146,  15  L.  158,  SHIELDS  v.  BARROW. 

Parties  to  actions  are  either  nominal,  necessary,  or  indispensa- 
able,  p.  139. 
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Cited  approTlngly  In  Tobin  v.  Walklnshaw,  McAll.  31,  F.  O. 
14,068;  Connolly  v.  Wells,  33  Fed.  207,  and  Gross  v.  Scott  Mfg.  Co. 
48  Fed.  40.    Quoted  in  Gregory  t.  Swift,  39  Fed.  712. 

Contracts. —  A  bill  to  rescind  a  contract  cannot  be  maintained 
where  the  effect  of  the  suit  would  be  to  set  it  aside  as  to  the  parties 
before  the  court,  and  leave  it  in  full  force  as  to  persons  not  par- 
ties to  the  suit,  p.  139. 

Referred  to  in  Connolly  v.  Wells,  33  Fed.  209,  discussing  Jurisdic- 
tion of  Circuit  Court  in  absence  of  necessary  parties. 

Parties. —  Indispensable  parties  are  those  who  have  such  an 
interest  in  the  controversy  that  a  final  decree  cannot  be  made  with- 
out either  affecting  that  interest  or  leaving  the  controversy  In  such 
a  condition  that  its  final  termination  may  be  wholly  inconsistent 
with  equity  and  good  conscience,  p.  139. 

Cited  and  relied  upon  in  Christian  v.  Atlantic,  etc.,  R.  R.,  133  U. 
S.  241,  33  L.  592,  10  S.  Ct.  262,  holding  State  is  indispensable  party 
to  proceeding  in  equity  to  subject  its  property  to  the  payment  of  its 
obligations;  Swan,  etc.,  Cattle  Co.  v.  Frank,  148  U.  S.  611,  37  L.  580, 
13  S.  Ct  694,  corporation  is  indispensable  party  in  action  affecting 
its  corporate  rights  or  liabilities;  Tobin  v.  Walkinshaw,  McAlL  30, 
31,  37,  F.  C.  14,068,  Indispensable  parties  cannot  be  dispensed  with 
under  forty-ninth  rule  in  equity;  Cole,  etc.,  Mfg.  Co.  v.  Va,,  etc.. 
Water  Co.,  1  Sawy.  687,  F.  C.  2,990,  one  whose  rights  will  necessar- 
ily be  affected  by  operation  of  a  decree  in  equity  is  an  indispen- 
sable party;  Bell  v.  Donohoe,  8  Sawy.  437,  17  Fed.  711,  in  action 
against  partnership  to  set  aside  partnership  transaotion,  all  the 
partners  are  indispensable  parties;  Gray  v.  Larrimore,  2  Abb.  (tJ. 
8.)  554,  F.  C.  5,721,  infant  heir  of  deceased  partner  is  Indispensable 
party  to  suit  for  partnership  accounting;  Alexander  v.  Homer,  1 
McCrary,  644,  F.  C.  169,  holding  In  bill  against  maker  of  note  who 
paid  same  with  notice  to  fraudulent  indorsee,  to  compel  payment  a 
second  time,  such  fraudulent  indorsee  is  an  indispensable  party; 
Sioux  City,  etc..  Warehouse  Co.  v.  Trust  Co.,  49  tJ.  S.  App.  531,  82 
Fed.  126,  an  indispensable  party  is  one  who  has  such  an  interest 
in  the  subject-matter  of  the  controversy  that  a  final  decree  between 
the  parties  before  the  court  cannot  be  made  without  affecting  his 
interests  or  leaving  the  controversy  in  such  a  situation  that  its  final 
determination  may  be  inconsistent  with  equity  and  good  conscience; 
Connolly  v.  Wells,  33  Fed.  207,  holding  co-executor  an  indispensable 
party  in  suit  against  executors  for  accounting;  Jessup  v.  Illinois, 
etc.,  R.  R.,  36  Fed.  739,  holding,  where  sub-lessee  had  agreed  to  as- 
sume lessee's  lease,  in  action  by  lessor  to  enforce  that  contract,  his 
lessee  is  indispensable  party;  Chadbourn  v.  Coe,  45  Fed.  827,  hold- 
ing debtor  is  indispensable  party  in  suit  against  trustee,  subject 
property  alleged  to  have  been  fraudulently  conveyed  to  the  latter; 
Chadboume  v.  Coe,  51  Fed.  481, 10  tJ.  S.  App.  78,  affirming  preceding 
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case;  Board  of  Trustees  t.  Blair,  70  Fed.  420,  holding  beneficiaries 
of  trust  are  necessary  parties  in  action  to  compel  accounting 
brought  by  co-benefldary;  Ck>nsolidated  Water  Ck>.  ▼.  Babeock,  76 
Fed.  248,  water  company  must  be  party  to  suit  by  a  bondholder 
against  city  to  restrain  it  from  making  a  contract  with  company 
which  would  amount  to  practical  confiscation  of  company's  prop- 
erty; Greer  v.  StoUer,  77  Fed.  5,  all  the  directors  of  a  voluntary  as- 
sociation are  indispensable  parties  in  an  action  growing  out  of  its 
contractual  relations;  Blkhart  Bank  v.  Northwestern,  etc.,  Loan 
Co.,  87  Fed.  254,  applying  rule;  Lawrence  v.  Times  Printing  Ck)., 
00  Fed.  28,  associated  press  is  an  indispensable  party  to  a  suit  to 
enforce  the  right  of  a  purchaser  of  a  newspaper  to  the  associated 
press  dispatches;  Cassidy  y.  Shimmin,  122  Mass.  410,  411,  citing,  ar- 
guendo; Estes  V.  Nell,  108  Mo.  177,  18  S.  W.  1007,  holding,  in  action 
for  partition,  all  persons  having  an  interest  in  the  premises  sought 
to  be  partitioned,  must  be  made  parties;  Hiles  v.  Bule,  121  Mo.  256, 
25  S.  W.  961,  holding  similarly;  Church  v.  Nelson,  35  Ohio  St  643, 
holding,  in  suit  to  contest  validity  of  a  will,  legatees  and  devisees 
are  indispensable  parties;  Columbia  Water  Power  Co.  v.  Columbia 
Blectric  Co.,  48  S.  O.  166,  20  S.  B.  1006,  holding  State  an  indis- 
pensable party  to  a  suit  for  injunction  to  restrain  use  of  water  for 
other  than  State  purposes;  Garland  v.  McMartin,  8  Utah,  156,  30 
Pac.  366,  refusing  to  allow  party  to  be  brought  in  by  cross  com- 
plaint where  decree  would  not  have  affected  his  rights. 

Cited,  arguendo,  in  James  v.  Thurston,  6  R.  I.  432,  discussing  in- 
dispensability  of  parties  to  action  as  affecting  right  to  removal  of 
cause;  Sloan  v.  Sloan,  21  Fla.  588,  citing,  without  particular  appli- 
cation, and  Cookingham  v.  Ferguson,  8  Blatchf.  495,  4  N.  B.  R.  642, 
F.  C.  3,182,  querying  whether  mortgagees  of  fraudulent  grantee 
are  not  indispensable  parties  to  suit  by  assignee  to  set  aside  grant 

Distinguished  in  Scudder  v.  Calais  Steamboat  Co.,  21  Fed.  Cas. 
889,  holding  one  of  equitable  owners  of  a  vessel  not  an  indispensable 
party  to  a  suit  by  his  co-owner  to  enforce  a  trust  in  the  vessel;  Ham- 
ilton V.  Savannah,  etc.,  Ry.  Co.,  49  Fed.  417,  holding,  where  con- 
struction firm  had  made  a  void  sale  of  railroad  property,  they 
were  not  indispensable  parties  to  suit  against  vendees  to  declare 
sale  void;  Hicklin  v.  Marco,  56  Fed.  552,  15  XJ.  S.  App.  55,  grantee 
of  purchaser  at  void  foreclosure  sale  is  not  indispensable  party  to 
suit  for  cancellation  of  mortgages;  Donovan  v.  Campion,  85  Fed. 
72,  56  tJ.  S.  App.  391,  an  agent  employed  to  procure  title  to  real 
property,  and  convey  it  to  his  principal,  is  not  an  indispensable 
party  to  a  suit  to  set  aside  the  deed  for  fraud;  Davis  v.  Davis,  89 
Fed.  538,  co-claimants  of  an  estate  are  not  necessary  parties  to  ac- 
tion against  one  claimant  respecting  his  interest  in  estate,  under 
compromise  agreement;  Sioux,  etc.,  Warehouse  Co.  v.  Trust  Co., 
82  Fed.  126,  49  tJ.  S.  App.  531,  and  London,  etc.  Bank  v.  Smith, 
101    Cal.   421,   35   Pac.    1029,    holding   surviving  partner   is   not 
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necessary  or  indispensable  party  to  action  to  foreclose  moifftage 
made  by  deceased  partner  on  his  individnal  property  to  secure  him 
indebtedness;  Rushing  y.  Brodhead,  55  N.  J.  Bq.  204,  85  AtL  843, 
holding,  where,  by  a  contract  with  a  firm,  a  third  party  was  al- 
lowed to  share  in  profits  of  a  certain  enterprise,  representatives  of 
deceased  partner  were  not  indispensable  parties  to  action  against 
snnrlTors  into  whose  hands  the  moneys  had  come  for  an  accounting. 

Parties. —  Necessary  parties  are  those  who  hare  an  interest  in  the 
controversy,  and  who  ought  to  be  made  parties  in  order  that  the 
court  may  act  on  that  rule  which  requires  it  to  decide  on,  and 
finally  determine  the  entire  controversy,  and  do  complete  Justice 
by  adjusting  all  the  rights  involved  in  it,  p.  139. 

Oited  in  Donovan  v.  Campion,  56  U.  S.  App.  391,  85  Fed.  72,  old 
chancery  rule  is  that  all  those  whose  presence  is  necessary  to  a 
determination  of  the  entire  controversy,  are  necessary  i>artles,  col- 
lecting authorities;  Bank  of  Hannibal  v.  Smith,  6  Fed.  216,  corpora- 
tion is  a  necessary  party  to  a  suit  for  collecting  moneys  due  for 
unpaid  assessments  of  its  stock;  New  Jersey,  etc..  Iron  Ck>.  v. 
Trotter,  18  Fed.  339,  holding  persons  holding  Interests  in  property 
in  dispute  necessary  parties  in  action  to  reform  deeds;  Eling  v. 
Commissioners,  10  Tex.  Civ.  App.  116,  30  S.  W.  258,  holding  bridge 
company  to  whom  a  county  has  contracted  to  deliver  bonds,  is  an 
indispensable  party  to  suit  by  taxpayer  to  enjoin  the  Issue  of  those 
bonds.  Cited,  obiter,  in  Golden  v.  Bruning,  72  Fed.  4,  discussing 
necessary  parties;  Aull  v.  Day,  133  Mo.  347,  citing,  without  particu- 
lar application. 

Distinguished  in  Yetterlein  v.  Barnes,  124  U.  S.  172,  81  L.  401,  8 
S.  Ct.  442,  holding  cestui  que  trust  is  not  a  necessary  party  in  a 
suit  against  a  trustee  to  defeat  the  trust  altogether;  Abbot  v.  Amer- 
ican, etc..  Rubber  Co.,  4  Blatchf.  491,  492,  F.  C.  9,  holding  one  to 
whom  fraudulent  sale  of  copporate  property  is  about  to  be  made,  is 
not  a  necessary  party  to  bill  against  directors  to  restrain  the  sale. 

Courts  —  Parties. —  Neither  the  act  of  1839,  nor  the  forty-seventh 
rule  of  the  Supreme  Court,  enables  the  Circuit  Court  to  make  a  de- 
cree ki  a  suit  in  the  absence  of  a  necessary  party,  p.  139. 

The  following  citing  cases  have  approved  and  relied  upon  this 
holding:  Florida  v.  Georgia,  17  How.  508,  15  L.  200.  Affirmed  in 
Coiron  v.  Millaudon,  19  How.  115,  15  L.  576,  stating  and  applying 
rule  ut  supra;  Barney  v.  Baltimore,  6  Wall.  284,  18  L.  826,  reversing 
Barney  v.  Baltimore,  1  Hughes,  121,  F.  C.  1,029,  holding  bill  in  par- 
tition will  be  dismissed  where  part  owners  cannot  be  subjected  to 
the  Jurisdiction  of  the  court;  Christmas  v.  Russell,  14  Wall.  80,  20 
L.  763,  and  Bank  v.  CarroUton  R.  R.,  11  WaU.  631,  20  L.  84,  when  it 
is  impossible  to  supply  proper  parties,  or  when  a  decree  cannot  be 
made  without  prejudice  to  one  not  a  party,  the  bill  will  be  dis- 
missed; Ribon  V.  Railway  Cos.,  16  WalL  450,  21  L.  369,  if  the  inter- 


17  How.  130-146 


Notes  on  U.  S.  Reports. 


444 


ests  of  those  present  and  those  absent  are  inseparable,  the  obstacle 
is  Inseparable;  Railroad  Go.  v.  Orr,  18  Wall.  475,  21  L.  812,  holding, 
in  suit  on  foreclosure  of  mortgage  to  secure  bonds,  all  bondholders 
named  in  the  instrument  must  unite;  Kendig  y.  Dean,  97  U.  S.  425, 
24  L.  1062,  where.  In  a  suit  by  a  citizen  of  one  State  against  a  citi- 
zen of  another,  a  corporation  organized  under  the  laws  of  the  first 
State  is  an  indispensable  party,  the  Circuit  Court  must  dismiss 
the  bill;  Gregory  v.  Stetson,  133  U.  S.  587.  33  L.  794.  10  S.  Ct  424, 
refusing  to  permit  decree  in  action  against  bailee  of  note  to  recover 
proceeds  of  note  without  making  co-owner  of  note  and  his  attorney 
parties,  affirming  Gregory  v.  Swift,  39  Fed.  712;  Swan,  etc..  Cattle 
Co.  V.  Frank.  148  U.  S.  611,  37  L.  580.  13  S.  Ct  694,  decree  cannot 
be  rendered  in  equity  where  rights  of  corporation  not  a  party  are 
affected;  Greeley  v.  Lowe.  155  U.  S.  70,  39  L.  74,  15  S.  Ct  26,  re- 
viewing history  of  act  of  1839;  Florence,  etc..  Machine  Co.  v.  Singer 
Manufacturing  Co.,  8  Blatchf.  128,  129,  F.  C.  4,884,  collecting  cases 
and  applying  rule;  Greene  v.  Sisson,  2  Curt  177,  F.  C.  5,768,  hold- 
ing act  of  1839  does  not  authorize  the  court  to  make  decree  dis- 
tributing trust  fund,  the  amount  whereof  is  not  fixed  without  mak- 
ing all  the  cestuis  que  trust  parties;  Tobln  v.  Walkinshaw,  McAll. 
30,  37,  46,  F.  C.  14,068,  if  a  Joint  interest  is  vested  in  defendants,  with 
absent  parties,  the  court  has  no  jurisdiction;  Alexander  v.  Homer, 
1  McCrary,  644,  F.  C.  169,  construing  act  of  1839  and  rule  47,  and 
collecting  and  reviewing  authorities;  Stenchfield  v.  Robinson,  2 
Hask.  386,  F.  C.  13,359a,  construing  act  of  1839  and  applying  rule; 
Cross  V.  Del  Yalle,  6  Fed.  Cas.  891,  naming  party  In  bill  and  pray- 
ing process  against  him  when  he  is  out  of  the  Jurisdiction,  does  not 
operate  to  take  the  case  out  of  the  rule;  Tuckerman  v.  Bigelow,  24 
Fed.  Cas.  282,  holding  act  of  1839  does  not  extend  Jurisdiction  over 
any  persons  not  previously  under  Jurisdiction  of  Circuit  Court: 
Winter  v.  LudloW,  30  Fed.  Cas.  331,  act  of  1839  does  not  sanction  a 
decree  in  equity  which  may  affect  a  resulting  interest  in  the  sub- 
ject of  the  controversy  vested  in  a  party  not  before  the  court; 
Taylor  v.  Holmes,  14  Fed.  515,  neither  the  act  of  Congress  nor  the 
rules  of  the  Supreme  Court  enables  the  Circuit  Court  to  make  a 
decree  in  equity  in  the  absence  of  an  indispensable  party;  Hazard 
V.  Durant,  19  Fed.  476,  Connolly  v.  Wells,  33  Fed.  208,  and  Gregory 
V.  Swift,  39  Fed.  712.  stating  rule  ut  supra;  Duchesse  D'Auxy  v. 
Porter,  41  Fed.  69,  and  Detweiler  v.  Holderbaum,  42  Fed.  338,  rule 
obtains  under  section  737,  revised  statutes,  being  re-enactment  of 
act  of  1839;  Wall  v.  Thomas,  41  Fed.  622.  holding  similarly;  Board 
of  Trustees  v.  Blair,  70  Fed.  420.  and  McPike  v.  Wells.  54  Miss.  155. 
both  applying  rule;  Tread  way  v.  Schnauber,  1  Dak.  Ter.  272,  46  N. 
W.  477,  dissenting  opinion,  citing  arguendo;  Horn  v.  Lockhart,  17 
Wall.  579,  21  L.  660,  but  where  the  interests  of  the  parties  are  not 
so  interwoven  that  no  decree  could  be  made  without  necessarily 
affecting  them.  Jurisdiction  will  be  retained;  Drake  y.  Goodridge, 
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6  Blatchf.  162,  F.  C.  4,062,  explaining  act  of  1889,  and  holding  it  in- 
applicable to  case  where  parties  are  not  Joined  because  doing  so 
would  defeat  the  Jurisdiction  of  the  court.  Cited,  obiter,  in  Kellum 
y.  Emerson,  2  Curt.  84,  F.  C.  7,669,  discussing  admiralty  Jurisdic- 
tion in  matters  of  accounting;  Cole,  etc..  Mining  Co.  v.  Virginia, 
etc..  Water  Co.,  1  Sawy.  473,  F.  C.  2,989,  holding  party  may  be  omit- 
ted if  not  indispensable  where  Joining  him  would  oust  the  Juris- 
diction of  the  Circuit  Court. 

Distinguished  in  Oper  y.  Gallagher,  93  17.  S.  204,  23  L.  831,  con- 
sttufng  act  of  1839.  and  holding  in  a  suit  brought  by  a  citizen  of  one 
State  against  a  citizen  of  another,  to  enforce  a  lien  on  lands  situ- 
ated in  a  third  State,  seryice  within  the  last  State  is  sufficient  to 
giye  Jurisdiction;  Santa  Clara,  etc.,  Assn.  y.  Quicksilyer  Min.  Ca» 
S  Sawy.  334,  17  Fed.  659,  holding,  in  action  against  mining  partner- 
ship, decree  binds  those  partners  who  are  parties  to  the  action,  not- 
withstanding It  does  not  bind  those  not  parties;  Union,  etc.,  Min.  Co. 
y.  I>angberg,  81  Fed.  90,  citing  principal  case  to  point,  if  a  case  can 
be  completely  decided  between  the  litigant  parties,  the  fact  that 
there  are  other  persons  without  the  Jurisdiction  of  the  court  who 
might  haye  been  made  parties  could  they  haye  been  reached  by 
'  process,  will  not  preyent  a  decree  as  to  all  parties  within  the  Juris- 

diction; Sioux  City,  etc..  Warehouse  Co.  y.  Trust  Co.  of  N.  A.,  82 
Fed.  126,  49  T7.  S.  App.  531,  under  rule  47,  complainant  need  not 
Join  any  but  indispensable  parties. 

Parties  —  Equity. —  If  a  case  cannot  be  completely  decided  as  be- 
tween the  litigant  parties,  on  account  of  an  interest  existing  in  some 
other  person  whom  the  process  of  the  court  cannot  reach,  the  court 
i  should  make  no  decree,  p.  142. 

I  In  the  Federal  courts  a  number  of  cases  haye  affirmed  and  fol- 

lowed this  holding:  Florida  y.  Georgia,  17  How.  508,  15  L.  200,  dis- 
senting opinion,  arguing,  if  court  can  do  nothing  without  presence 
of  a  necessary  party,  over  whom  it  has  no  Jurisdiction,  court  must 
refuse  to  act;  Cunningham  y.  Macon,  etc.,  R.  R.  Co.,  109  U.  S.  457, 
27  If.  996,  3  S.  Ct.  300,  where  State  is  necessary  party.  Circuit  Court 
cannot  take  Jurisdiction;  Christian  y.  Atlantic,  etc.,  R.  R.  Co.,  133 
U.  S.  241,  33  L.  592,  10  S.  Ct  262,  holding  similarly;  California  y. 
Southern  Pacific  Co.,  157  U.  S.  249,  39  L.  691,  15  S.  Ct.  599,  refus- 
ing to  take  Jurisdiction  In  absence  of  parties  whose  rights  would  be 
In  effect  determined,  although  they  might  not  be  technically  bound 
In  subsequent  litigations  in  some  other  tribunal;  Barney  y.  Balti- 
more, 6  Wall.  284,  18  L.  826,  Bank  y.  Carrollton  R.  R.,  11  Wall.  631, 
20  L.  84,  Ribon  y.  Railway  Cos.,  16  Wall.  450,  21  L.  369,  Christmas 
y.  Russell,  14  Wall.  80,  20  L.  763,  and  Abbot  y.  American,  etc..  Rub- 
ber Co.,  4  Blatchf.  491,  492,  F.  C.  9,  all  applying  rule;  Florence 
Sewing  Machine  Co.  y.  Singer  Mfg.  Co.,  8  Blatchf.  128,  129,  F.  C. 
4,884,  holding  no  decree  could  be  made  between  licensor  and  licensee 
of  patent,  where  co-licensors  were  not  made  parties;  Myers  y.  Dorr, 
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13  Blatchf.  28,  F.  G.  9,988,  do  decree  can  be  pronounced  where  de- 
cree will  affect  the  rights  of  persons  out  of  the  jurisdiction;  Cole, 
etc.,  Mg.  Co.  T.  Va.,  etc.,  Water  Co.,  1  Sawy.  687,  F.  C.  2,990, 
Circuit  Court  will  not  make  a  decree  in  absence  of  indispensable 
party;  United  States  v.  Central,  etc.,  B.  R.,  8  Sawy.  92,  11  Fed.  458, 
bill  to  vacate  patent  will  be  dismissed  for  failure  to  make  owners 
of  land  parties;  Litchfield  v.  The  Register,  Woolw.  306,  F.  C.  8,388, 
action  affecting  public  lands  will  not  lie  against  receiver  and  regis- 
ter of  land  office,  they  having  no  interest  in  the  public  lands;  Stench- 
field  V.  Robinson,  2  Hask.  386,  F.  C.  13,359a,  equity  courts  will 
refuse  relief  when  the  rights  of  parties  who  dinnot  be  subjected 
to  the  jurisdiction  of  the  court  are  bound  up  in  the  subject-matter 
of  the  suit  and  the  relief  sought;  Cross  v.  de  Yalle,  6  Fed.  Cas. 
891,  applying  rule;  Bank  of  Hannibal  v.  Smith,  6  Fed.  216,  Circuit 
Court  cannot  entertain  a  suit  where  a  corporation  whose  presence 
is  necessary  cannot  be  subjected  to  its  jurisdiction;  Taylor  v. 
Holmes,  14  Fed.  515,  if  upon  the  hearing  the  court  sees  that  an 
Indispensable  party  is  not  on  the  record  and  cannot  be  made  a 
party  without  ousting  the  jurisdiction,  it  will  dismiss  the  bill; 
Judson  V.  Courier  Co.,  15  Fed.  545,  all  parties  to  an  alleged  fraudu- 
I  lent  transfer  must  be  present  to  authorize  a  decree;  Jessup  ▼.  Il- 

linois, etc.,  R.  R.,  36  Fed.  739,  applying  rule;  Duchesse  D'Auxy  v. 
Porter,  41  Fed.  69,  refusing  to  entertain  bill  for  accounting  against 
partners,  where  two  of  them  were  beyond  reach  of  the  process  of 
the  court;  Wall  v.  Thomas,  41  Fed.  622,  refusing  to  entertain  mo- 
tion to  restrain  winding  up  of  trust,  where  only  four  of  nine  trus- 
tees charged  with  abuse  of  their  power  were  within  the  jurisdiction 
of  the  court;  Board  of  Oberlin  College  v.  Blair,  70  Fed.  420,  and 
Consolidated  Water  Co.  v.  Babcock,  76  Fed.  252,  both  applying  rule; 
Elkhart  Nat  Bank  v.  N.  W.,  etc..  Loan  Co.,  87  Fed.  254,  refusing 
to  entertain  bill  against  stockholders  to  appoint  receiver,  where 
corporation  itself  could  not  be  made  a  party;  Lawrence  v.  Times 
Printing  Co.,  90  Fed.  28,  dismissing  bill  to  enforce  rights  under  a 
news  contract,  where  Associated  Press,  which  was  Indispensable 
party,  could  not  be  subjected  to  jurisdiction. 

Elsewhere,  the  following  Indorse  and  rely  upon  the  syllabus  prin- 
ciple: Cassidy  v.  Shimmin,  122  Mass.  410,  411,  where  two  children 
of  deceased  brought  an  action  of  accounting  against  a  trustee,  no 
decree  can  be  rendered  in  absence  of  effort  to  submit  to  jurisdiction 
of  the  court,  widow  and  third  child  of  deceased,  who  were  jointly 
interested  In  the  subject-matter  of  the  suit;  McPike  v.  Wells,  54 
Miss.  155,  applying  rule;  Hiles  v.  Rule,  121  Mo.  256,  25  S.  W.  961. 
judgment  cannot  be  made  in  partition  where  it  appears  that  par- 
ties who  are  not  before  the  court  have  an  existing  vested  Interest 
in  the  land  which  is  the  subject-matter  of  the  suit;  Lilly  v.  Menke, 
126  Mo.  215,  28  S.  W.  650,  holding  similarly;  Stafford  v.  Twltchell, 
33  La.  Ann.  524,  applying  rule;  Derbyshire  v.  Jones,  94  Ya.  142,  26 
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8.  £.  417,  if  the  court  ascertains  that  an  indispensable  party  is  not 
before  it  on  the  record,  it  refuses  to  proceed;  Stallcup  v.  Tacoma, 
13  Wash.  153,  52  Am.  St  Bep.  33,  42  Pac.  545,  arguendo,  in  an 
action  to  declare  void,  issue  of  negotiable  bonds,  bona  fide  holders 
not  before  the  court  would  not  be  bound;  Smith  v.  Ford,  48  Wis. 
145,  2  N.  W.  151,  discussing  general  doctrine  and  collecting  and  re* 
viewing  authorities;  Seedhouse  v.  Broward,  34  Fla.  529,  16  So.  431, 
dissenting  opinion,  remarking  it  is  essential  to  validity  of  Judgment 
that  all  Interested  parties  should  be  in  court;  Clayton  v.  Henley, 
32  Gratt  75,  if  objection  for  want  of  parties  be  delayed  until  case 
reaches  appellate  court,  that  court  will  not  sustain  it  unless  it  is 
clear  the  absent  party  is  likely  to  be  prejudiced  by  the  decree. 

Distinguished  in  Cole,  etc.,  Mg.  Co.  v.  Va.,  etc.,  Water  Co.,  1  Sawy. 
476,  F.  C.  2,989,  rule  does  not  apply  to  action  against  tort  feasors; 
Taylor  v.  BockefeUer,  23  Fed.  Cas.  795,  holding  Jurisdiction  of 
Federal  courts  not  defeated  through  residence  of  formal  or  nominal 
parties;  Hasard  v.  Durant,  19  Fed.  476,  when  an  effectual  decree 
can  be  made  between  the  parties  actually  before  the  court,  it  will 
entertain  the  suit  and  administer  such  relief  as  may  be  in  its  power, 
although  there  may  be  absent  parties  whose  presence  the  court 
would  require  if  within  its  JurisdictioxL 

Equity  —  Amendments. —  A  bill  to  set  aside  an  agreement  for 
fraud  may  not  be  amended  to  pmy  for  specific  performance,  p.  148. 

Followed  in  St  Louis,  etc.,  B.  B.  v.  Terre  Haute,  I.  B.  Co.,  33 
Fed.  448,  holding  bill  to  rescind  contract  for  fraud,  on  theory  that 
it  is  void,  and  for  an  accounting  on  theory  that  it  is  valid,  is  fatally 
defective;  Merriman  v.  Chicago,  etc..  By.  Co.,  64  Fed.  551,  552,  24 
U.  S.  App.  428,  refusing  to  entertain  bill  seeking  to  redeem  prop- 
erty alleged  to  have  been  acquired  by  fraudulent  mortgage  pro- 
ceedings, and  at  the  same  time  seeking  to  subject  certain  bonds 
about  to  be  issued  by  the  purchaser  to  plaintiff's  claim. 

Distinguished  in  De  Forest  v.  Thompson,  40  Fed.  381,  holding, 
where  original  bill  assails  tax  sale  as  void,  supplemental  bill  set- 
ting up  additional  reasons  for  holding  the  sale  void  does  not  make 
a  new  and  Inconsistent  case. 

Equity. —  Amendment  may  not  be  made  to  bill  in  equity  which 
strikes  out  the  entire  substance  and  prayer  of  the  bill,  and  inserts 
a  new  case  by  way  of  amendment  p.  144. 

Cited  in  Smith  v.  Woolfolk,  115  U.  S.  148,  29  L.  359,  5  S.  Ct  1179, 
holding,  by  analogy,  that  matters  which  could  not  be  set  up  by 
amendment  cannot  be  made  the  foundation  of  subsequent  pro- 
ceedings in  the  same  suit;  Goodyear  v.  Bourn,  3  Blatchf.  268,  F.  O. 
5,561,  where  amendments  amount  in  effect  to  the  institution  of  a 
new  suit  they  are  without  the  province  of  an  amendment;  Beed 
V.  Cowley,  1  N.  B.  B.  137,  20  Fed.  Cas.  434,  refusing  to  allow 
amendments  to  bankruptcy  petition  which  would  introduce  en- 
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tlrely  new  acts  of  bankruptcy;  Clum  v.  Brewer,  6  Fed.  Oas.  1104, 
refusing  to  allow  amendments  setting  up  totally  new  case,  incon- 
sistent with  original  case;  Judson  v.  Courier  Co.,  25  Fed.  708, 
amendment  may  not  set  up  a  new  cause  of  action;  Maynard  v. 
Green,  30  Fed.  644,  amendment  will  not  be  allowed  where  it  would 
destroy  the  theory  of  the  original  bill,  and  substitute  a  new  bill,  or 
a  new  state  of  facts;  N.  Y.,  etc.,  Trust  Co.  v.  Lincoln  St  Ry.  Co., 
74  Fed.  68,  holding  supplemental  bill  cannot  be  sustained  where 
original  bill  fails  to  state  facts  Justifying  relief  sought;  Patterson 
Y.  Fowler,  23  Ark.  474,  refusing  to  permit  amendment  setting  up 
a  new  bill;  Bannon  y.  Comegys,  60  Md.  422,  16  Atl.  131,  refusing 
to  permit  subsequently-acquired  title  to  be  set  up  by  amended  bill; 
Roush  Y.  Fort,  8  Mont  181,  where  amendments  change  the  char- 
acter of  the  bill  the  court  will  not  permit  them  to  be  filed;  National 
Bank  y.  Smith,  17  R.  I.  263,  holding  rule  true  a  fortiori  where 
amendments  are  not  proposed  until  after  hearing  on  original  bill; 
Piercy  v.  Beckett,  15  W.  Va.  451,  a  party  under  privilege  of  amend- 
ing is  not  to  introduce  matter  which  would  constitute  a  new  bilL 

Cited,  obiter,  in  Gilmer  y.  Morris,  46  Fed.  334,  remarking  allow- 
ance of  amendments  was  not  intended  to  prevent  a  party  from 
filing  a  new  suit  if  he  deem  that  the  better  course;  Keyser  v. 
Renner,  87  Ya.  251,  12  S.  E.  406,  citing,  arguendo.  Cited,  but  not 
applied,  in  Walker  v.  Warner,  179  111.  25,  53,  N.  B.  598,  where  plain- 
tiff made  out  an  entirely  new  case  by  his  bilL  Cited,  obiter,  in  Gest 
v.  Packwood,  14  Sawy.  147,  39  Fed.  536,  remarking  relief  sought 
by  supplemental  bill  must  not  be  inconsistent  with  original  bilL 
And  see  Hardin  v.  Boyd,  113  U.  S.  764,  28  L.  1143,  5  S.  Ct  774. 
reviewing  principal  (Case  and  discussing  amendment  generally; 
Henry  v.  Suttle,  42  Fed.  94,  discussing  variance  between  pleading 
and  proof. 

Distinguished  in  Electric  Co.  v.  Brush  Electric  Co.,  44  Fed. 
607,  refusing  to  dismiss  supplemental  bill  although  it  prayed 
for  dismissal  of  the  original  bilL  Modified  in  Belton  v. 
Apperson,  26  Gratt.  215,  holding  plaintiff  may,  by  amendment,  so 
alter  the  frame  and  structure  of  his  bill  as  to  obtain  an  entirely 
different  relief  from  that  asked  for  originally;  Hanby  v.  Henri tze, 
85  Va.  183,  7  S.  E.  207,  supplemental  bill  may  not  make  out  a  new 
ease  but  may  seek  entirely  different  relief;  Wakeman  v.  Thompson, 
32  W.  Ya.  9,  App.,  holding  bill  not  inconsistent  where  decree  sought 
by  original  bill  was  to  declare  certain  title  v«id,  and  amendment 
sets  up  merely  an  additional  reason  for  declaring  title  void. 

Equity  —  Pleading. —  Where  bill  Is  amended  to  have  a  double 
aspect,  the  alternative  case  stated  must  be  the  foundation  for  pre- 
cisely the  same  relief,  p.  144. 

Cited  approvingly  and  principle  followed  in  Williams  v.  Jackson, 
107  U.  S.  484,  27  L.  531,  2  S.  Ct  819,  refusing  to  permit  joinder 
of  claims  against  a  trustee  personally  and  in  his  capacity  of  trustee; 
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Halsey  y.  Goddard,  86  Fed.  28,  a  bill  may  state  the  facts  and  prop- 
erly ask  relief  In  the  alternative  according  to  the  conclusions  of  law 
that  the  conrt  may  draw;  Rives  v.  Walthall,  38  Ala.  332,  it  is  per- 
missible for  a  complainant  to  own  in  his  bill  that  either  one  of  two 
alternative  statements  Is  true,  when  each  of  the  statements  entities 
him  to  the  same  relief;  Fisher  v.  Moog,  39  Fed.  668,  to  point  that  It 
is  permissive  for  complainant  to  aver  in  his  bill  that  either  of  two 
alternative  statements  is  true;  Crawford  v.  Kirksey,  50  Ala.  593, 
creditors'  bill  may  ask  to  have  two  or  mor^  conveyances  declared 
void  or  construed  together  as  constituting  a  general  assignment; 
Micou  V.  Ashurst,  56  Ala.  613,  bill  cannot  ask  cancellation  of  mort- 
gage or  redemption;  Gordon  v.  Ross,  63  Ala.  365,  when  bill  presents 
a  double  aspect,  each  aspect  must  entitle  to  the  same  relief;  Field 
V.  Helms,  70  Ala.  462,  mortgagor  may  file  bill  to  declare  mortgage 
paid  and  at  the  same  time  offer  to  pay  any  balance  that  may  be 
found  due;  Masson  v.  Anderson,  3  Baxt.  302,  remarking  opposite 
and  inconsistent  rights  cannot  be  set  up  in  the  same  bill;  Bynum 
V.  Ewart,  90  Tenn.  658,  18  S.  W.  395,  bill  may  not  seek  to  hold 
same  tract  of  land  as  wife's  and  as  husband's  under  conflicting 
claims;  Brown  v.  Bedford,  etc..  Imp.  Co.,  91  Va.  38,  20  S.  B.  970, 
stockholders  who  come  into  equity  and  seek  to  rescind  their 
subscriptions  for  fraud,  cannot  complain  of  directors  or  seek  relief 
founded  upon  rights  as  stockholders.  Cited  in  note  on  amend- 
ments in  equitable  suits,  34  Am.  Dec.  160,  collecting  authorities. 

Distinguished  in  Caldwell  v.  King,  76  Ala.  154,  when  creditor's 
bill  attacks  conveyance  for  fraud,  it  cannot  ask  in  the  alternative 
to  have  proceeds  of  sale  condemned  to  satisfaction  of  his  debt,  and 
vice  versa;  Lehman  v.  Meyer,  67  Ala.  403,  holding  bill  praying 
that  if  a  mortgage  of  property  by  the  defendant  be  not  found 
fraudulent  it  may  be  held  to  operate  as  a  general  assignment  in- 
nring  to  the  benefit  of  all  the  creditors  of  the  grantor  equally  is 
demurrable. 

Bqoity  —  Parties  —  Amendments. —  In  a  suit  In  equity,  if  the 
plaintiff  desires  to  make  new  parties  he  amends  his  bill  and  makes 
them;  if  the  interest  of  the  defendant  requires  their  presence,  he 
takes  the  objection  of  non-joinder  and  the  plaintiff  is  forced  to 
amend  or  his  bill  is  dismissed,  p.  145. 

Cited  and  applied  in  Goodman  v.  Niblack,  102  U.  S.  563,  26 
Li.  232,  reversing  bill  for  want  of  proper  parties  and  instructing 
court  below  to  dismiss  bill  in  event  of  plaintiff's  failure  to  amend; 
Ins.  Co.  of  N.  A.  V.  Svendsen,  74  Fed.  348,  complainant  may,  by 
amendment,  strike  out  a  party  as  complainant  and  make  him  a 
defendant;  Gregg  v.  Mayor  of  Baltimore,  14  Md.  488,  refusing  to 
permit  third  persons,  upon  their  owh  demand,  to  be  made  parties 
by  amendment  of  the  proceedings;  Derbyshire  v.  Jones,  94  Va.  142, 
26  S.  B.  417,  quoting  and  applying  rule  ut  supra.    Approved  in: 
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McMuUen  y.  Eagan,  21  W.  Ya.  250,  quoting  rule.    Cited  in  note  on 
acquisition  of  jurisdiction  over  new  parties,  50  Am.  St  Rep.  738. 

Equity. —  Cross-bill  to  make  new  parties  Is  Improper,  irregular 
and  unnecessary,  p.  145. 

Cited  and  principle  followed  In  Ayres  y.  Carver,  17  How.  505, 
15  L.  181,  discussing  cross-bills  generally  and  approving  gen- 
eral doctrines  discussed  in  principal  case;  The  Dove,  91  U.  S. 
385,  23  L.  355,  new  and  .distinct  matters  not  included  in  the  original 
bill  should  not  be  embraced  in  the  cross-suit  Followed  in  Ran- 
dolph V.  Robinson,  20  Fed.  Cas.  202,  holding  cross-bill  not  ad- 
missible which  brings  in  new  parties;  Simmons  v.  Taylor,  38  Fed. 
609,  dissenting  opinion,  stating  and  applying  rule,  arguendo;  Adel- 
bert  College  v.  Toledo,  etc.,  Ry.  47  Fed.  846,  stating  rule  ut  supra 
to  be  well  settled  in  equity  practice;  Toler  v.  East  etc.,  Ry.,  67 
P'ed.  170,  173,  stranger  cannot  ordinarily,  upon  his  own  appli- 
cation, become  a  party  to  a  suit  in  equity;  Gregory  v.  Pike,  67  Fed. 
845,  21  U.  S.  App.  658,  condemning  practice  of  permitting  strangers 
to  be  made  parties  on  defendant's  petition;  Thurston  v.  Big  etc., 
Improvement  Co.,  86  Fed.  485,  cross-bill  may  not  introduce  new 
parties  or  new  matter;  Ex  parte  Printup,  87  Ala.  151,  6  So.  419, 
rstrangers  cannot  come  Into  pending  suit  In  equity  by  petition; 
Ladner  v.  Ogden,  31  Miss.  340,  affirming  principal  case  and  applying 
Tule;  Bishop  v.  Miller,  48  Miss.  369,  sustaining  demurrer  to  cross- 
bill seeking  to  Introduce  new  parties;  Comfort  v.  McTeer,  7  Lea, 
^62,  one  may  not  be  made  a  defendant  in  equity  upon  his  own  appli- 
cation over  objection  of  the  complainant;  Perea  v.  Harrison,  7  N. 
Mex.  675,  41  Pac.  530,  affirming  rule.  Cited  in  note  on  introducing 
new  parties  by  cross-bill,  83  Am.  Dec.  253,  collecting  cases;  Rich- 
man  V.  Donnell,  53  N.  J.  Eq.  35,  30  Atl.  534,  if  defendant  requires 
'new  parties  not  within  the  scope  of  complainant's  bill,  he  must 
file  an  original  bill  of  his  own.  Cited,  arguendo,  in  Bank  of 
Salem  v.  Salem  Flour  Mills  Co.,  12  Sawy.  490,  31  Fed.  583,  where 
•court  has  Jurisdiction  of  original  suit  it  has  jurisdiction  of  cross- 
ifbiU  without  reference  to  citizenship  of  the  parties. 

Distinguished  in  Hardin  v.  Boyd,  113  U.  S.  764,  28  L.  1143,  5  S. 
'Ct  774,  permitting  amendment  to  enable  plaintiff  to  obtain  relief 
warranted  by  the  original  bill.  Disapproved  in  Brandon  Mfg.  Co. 
-v.  Prime,  14  Blatchf.  374,  F.  C.  1,810,  holding  where  cross-bill 
brought  for  relief  as  well  as  defense,  shows  that  persons  not  parties 
to  the  original  bill  are  necessary  parties  to  the  cross-bill  they  may 
properly  be  made  parties.  Distinguished  in  The  Ping  On,  7  Sawy. 
489,  11  Fed.  612,  objection  to  misjoinder  in  cross-libel  comes  too 
late  for  first  time  in  appellate  court.  Disapproved  in  Mercantile 
Trust  Co.  V.  Atlantic,  etc.,  Ry.  Co.,  70  Fed.  525,  holding  rule 
changed  since  decision  of  principal  case;  Griffin  v.  Griffin,  112 
Mich.  89,  70  N.  W.  424,  holding  rule  obiter;  Hildebrand  v.  Hilde- 
brand,  7  Helsk.  123,  refusing  to  adopt  rule  in  Tennessee;  Pollard 
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▼.  Wellford,  99  Tenn.  120,  42  S.  W.  25,  holding  similarly;  Kanawha 
Lodge  V.  Swann,  37  W.  Va.  178,  16  S.  B.  462,  where  cross-bill 
seeks  afflrmatiye  relief  new  parties  may  be  added. 

Parties  to  actions  —  Cross  bill. —  Circuit  Court  cannot  force 
defendants  in  an  equity  suit  to  file  a  cross-bill  and  bring  in  new 
parties  whom  defendants  are  competent  but  complainants  are  not 
competent  to  sue  in  courts  of  the  United  States,  p.  145. 

Bqnity. —  Cross-bill  implies  a  bill  brought  by  a  defendant  against 
plaintiff  in  the  same  suit  or  against  other  defendants  in  the  same 
suit,  or  against  both,  touching  the  matters  in  question  in  the 
original  bill,  p.  145. 

Cited  and  principle  applied  in  Weaver  y.  Alter,  8  Woods,  154, 
F.  O.  17,808»  a  controversy  between  co-defendants  cannot  be  the 
matter  of  a  cross-bill  unless  its  settlement  is  necessary  to  a  com- 
plete decree  upon  the  case  made  by  the  original  bill;  Bound  v. 
S.  C.  By.  Co.,  47  Fed.  33,  original  and  cross-bills  are  so  inti- 
mately connected  that  they  constitute  one  suit;  Book  v.  Justice  Mln. 
Co.,  58  Fed.  831,  discussing  general  function  of  cross-bill;  The 
Frank  Gilmore,  73  Fed.  686,  holding  in  a  suit  in  rem  to  recover 
damages  for  a  collision,  admiralty  has  no  jurisdiction  of  a  cross- 
libel  to  recover  damages  for  an  entirely  different  collision;  McKenzie 
V.  Cook  Co.,  118  Mich.  454,  71  N.  W.  868,  where  bill  calls  for  a 
determination  of  title,  defendant  may,  by  cross-bill,  ask  relief,  to 
which  he  Is  entitled,  in  case  the  court  finds  against  complainant's 
title. 

Miscellaneous. —  Bef erred  to  in  Barrow  v.  Shields,  18  La.  Ann. 
59,  In  subsequent  litigation  between  parties  to  principal  case. 

17  How.  147-152,  15  L.  25,  BING  v.  MAXWELL. 

Customs  duties  —  Penalties. —  The  penalty  of  20  per  cent  of  the 
duty  imposed,  provided  by  the  act  of  July  30,  1846,  where  appraised 
value  was  10  per  cent  In  excess  of  the  invoice  value,  is  not  one  of 
which  half  Is  distributable  among  the  officers  of  the  custom-house, 
p.  151. 

Affirmed  in  United  States  v.  Collier,  8  Blatchf.  348,  F.  C.  14,833, 
applying  rule. 

Distinguished  in  Ejiesler  y.  Morton,  2  Curt.  240,  F.  C.  7,934, 
holding  protest  necessary  to  sustain  action  to  recover  back  20 
per  cent  penalty  under  act  of  1846. 

Customs  duties. —  The  effect  of  act  of  February,  1846,  declaring 
50  per  cent  additional  duty,  imposed  by  the  act  of  1842,  for  under- 
valuation, not  a  penalty,  applied  to  the  act  of  July,  1846,  modifying 
the  act  of  1842  and  reducing  the  additional  duty  to  20  per  cent, 
p.  151. 

Cited  and  followed  in  Yaccari  v.  Maxwell,  8  Blatchf.  878,  F.  C. 
16,810,  construing  act  of  February,  1846. 
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17  How.  152-156,  15  L.  68,  PROPELLER  MONTICBLLO  v.  MOL- 
LISON. 

Collision. —  A  sailing  yessel  is  not  prima  facie  responsible  for 
collision  with  steam  vessel,  resulting  from  her  changing  her  course, 
where  the  approaching  vessels  are  some  miles  apart  and  the 
change  is  made  before  she  is  seen  by  the  steamer,  p.  154. 

Cited  and  followed  in  Baker  v.  The  City  of  New  York,  1  Cliff. 
82  F.  C.  765,  holding  rules  regulating  navigation  of  approaching 
vessels  have  no  controlling  application  before  the  vessels  have 
approached  to  a  point  of  danger  which  renders  their  observation 
reasonably  necessary;  The  Aurania,  29  Fed.  105,  holding  similarly 
as  to  steam  vessels. 

Admiralty  —  Practice — In  admiralty  a  person  equitably  en- 
titled to  damages  for  a  trespass  may  sue  in  his  own  name,  p.  155. 

Cited  in  Amazon  Ins.  Co.  v.  The  Iron  Mountain,  1  Fllpp.  617, 
618,  F.  C.  270,  holding  insurer  who  has  paid  loss  may  sue  for 
damages  in  his  own  name;  The  Frank  Q.  Fowler,  8  Fed.  364,  hold- 
ing similarly. 

Insurance. —  Insurer  is  not  bound  to  inquire  into  relative  equi- 
ties of  parties  claiming  damages;  when  he  has  made  satisfaction 
to  the  injured  party  he  cannot  be  made  liable  in  another  suit  at 
the  instance  of  any  mere  equitable  claimant,  p.  155. 

Followed  in  Newell  v.  Norton,  3  Wall.  267,  18  L.  273;  Sun  Mut 
Ins.  Co.  V.  Miss.  Val.  Transp.  Co.,  5  McCrary,  483,  17  Fed.  923, 
holding  carrier  through  whose  negligence  loss  has  occurred  cannot 
oppose  suit  by  Insurer  who  has  paid  the  loss;  In  re  Harris,  57  Fed. 
247,  14  U.  S.  App.  506,  holding  by  analogy  wrongdoer  is  bound 
to  make  satisfaction  for  injuries  done  without  inquiry  as  to  the 
relative  equities  of  the  parties  claiming  the  damages. 

Collision  —  Insurance. —  It  is  no  defense  to  an  action  for  collis- 
ion that  Ubellants  have  received  satisfaction  from  the  insurers, 
p.  155. 

Affirmed  in  Newell  v.  Norton,  3  Wall.  267,  18  L.  273,  holding  right 
of  owner  to  damages  for  collision  not  affected  by  abandonment 
of  vessel  to  underwriters;  The  Potomac,  105  U.  S.  634,  26  L.  1195, 
collecting  cases  and  applying  rule;  Steamer  Metis,  5  Ben.  205,  F. 
C.  9,500.  The  Yeager,  4  Woods,  19,  20  Fed.  654,  Hovey  v.  The 
Sarah  E.  Brown,  12  Fed.  Cas.  609,  The  Anchorla,  9  Fed.  841,  The 
Grand  Republic,  10  Fed.  400,  The  Sydney,  27  Fed.  122,  The  Guid- 
ing Star,  53  Fed.  940,  and  Martin  White  v.  The  Mary  Ann,  6  CaL 
471,  65  Am.  Dec.  524,  all  applying  rule;  The  Emma  L.  Coyne,  8 
Fed.  Cas.  675,  holding  libel  may  be  tiled  in  name  of  legal  holder 
of  claim  for  benefit  of  those  equitably  interested;  Dunham  y.  N. 
B.  Mut  Ins.  Co.,  1  Low.  254,  F.  C.  4,152,  holding,  by  analogy,  judg- 
ment in  action  for  damages  from  collision  is  no  bar  to  action  on  a 
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policy  of  insurance  covering  the  vessel;  Ladd  v.  Foster,  12  Sawy. 
557,  31  Fed.  833,  holding  life  insurance  no  set-off  to  damages 
for  death  of  insured;  The  Sarah  J.  Weed,  2  Low.  558,  F.  C.  12,350, 
citing,  arguendo,  in  discussion  of  assignability  of  maritime  liens; 
Standard  Refinery  v.  Schr.  Centennial,  2  Fed.  412,  holding  payment 
of  loss  by  insurance  company  raises  no  presumption  that  loss  was 
not  caused  by  unseaworthiness;  Tex.,  etc.,  Ry.  v.  Levi,  59  Tex.  676, 
holding  payment  of  loss  by  insurance  company  no  defense  to  ac- 
tion against  tort  feasor;  Harding  v.  Townshend,  43  Vt  540,  5 
Am.  Rep.  306,  holding  similarly. 

Distinguished  in  The  Sidney,  23  Fed.  96,  holding  where  carrier 
Is  equitably  interested  in  insurance,  a  voluntary  settlement  made 
by  insurers  with  insured  inures  to  his  benefit. 

Admiralty  —  Insurance. —  Insurer  may  at  all  times  intervene  in 
a  court  of  admiralty  to  assert  an  equitable  right  to  the  whole 
or  any  part  of  the  damages  sought  for  injury  to  insured  vessel, 
p.  156. 

Followed  in  The  Ocean  Wave,  5  Biss.  380,  F.  O.  10,417,  holding 
reinsurers  may  maintain  a  libel  in  rem  in  their  own  names,  where 
they  have  paid  original  insurers  who  have  satisfied  assured;  The 
Manistee,  5  Biss,  386,  F.  G.  9,027,  where  assured  has  been  satisfied, 
insurer  may  bring  action  after  notice  and  demand  but  before  actual 
payment;  Garrison  v.  Memphis  Ins.  Ck>.,  19  How.  317,  15  L.  658, 
collecting  cases  on  point  that  insurer  may  apply  to  equity  when- 
ever and  impediment  exists  to  the  exercise  of  his  legal  remedy  in 
the  name  of  the  assured;  Amazon  Ins.  Go.  v.  The  Iron  Mountain. 
1  Flip.  617,  F.  G.  270,  holding  insurer  may  bring  libel  in  his  own 
name  against  carrier  who  has  caused  loss;  Phoenix  Ins.  Go.  v. 
Brie  Transp,  Go.,  117  U.  S.  321,  29  L.  878,  6  S.  Gt  754,  coUecting 
cases  and  discussing  subrogation  of  insurer;  Insurance  Go.  v.  The 
C.  D.,  Jr.,  1  Woods,  75,  Fi  G.  7,051,  holding  insurer  may  bring  action 
when  he  has  paid  loss,  even  where  he  was  not  legally  bound  to  pay 
It;  Railway  Go.  v.  Fire  Assn.,  60  Ark.  332,  30  S.  W.  352,  28  L.  R.  A. 
85,  and  Sugar  Refinery  v.  Gentennial,  2  Fed.  412,  holding  similarly 
in  effect;  Phoenix  Ins.  Go.  v.  Liverpool,  etc.,  S.  S.  Go.,  22  Blatchf. 
398,  22  Fed.  729.  The  Liberty  No.  4,  7  Fed.  230,  The  Frank  G. 
Fowler,  8  Fed.  364,  The  Montana,  17  Fed.  923,  Railway  Go.  v.  Fire 
Assn.,  60  Ark.  332,  30  S.  W.  352,  28  L.  R.  A.  85,  Conn.,  etc..  Ins. 
Go.  V.  N.  Y.,  etc.,  R.  R.,  25  Gonn.  278,  65  Am.  Dec.  577,  and  Regan 
V.  N.  Y.,  etc.,  R.  R.  Go.,  60  Gonn.  133,  25  Am.  St  Rep.  311,  22  Atl. 
505,  c(^Iecting  cases,  all  holding  insurer  who  has  paid  loss  is  sub- 
rogated to  rights  of  insured  and  may  recover  what  he  has  paid. 

Admiralty  —  Intervention. —  Insurer  may  intervene  in  admir- 
alty to  assert  vessel's  claim  for  damages,  where  he  can  show  an 
abandonment,  which  divests  the  original  claimant  of  all  interest 
or,  after  decree,  by  showing  that  he  is  equitably  entitled  to  the 
damages  recovered,  p.  156. 
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FoUowed  in  The  Keokuk,  1  Biss.  523,  F.  C.  7J21,  holding  suit 
may  be  brought  by  Insurer,  in  his  own  name.  In  case  of  abandon- 
ment; The  Ck)mmander-in-Chlef,  1  Wall.  53,  17  L.  612,  holding 
where  suit  is  commenced  by  owners  of  vessel,  owners  of  cargo 
may  intervene  to  protect  their  interests. 

Miscellaneous.—  Cited  in  The  Hypodame,  6  Wall.  225,  18  L.  796, 
as  illustrating  the  danger  of  collision  resulting  from  the  earning 
of  white  mast  head  lights  by  sailing  vessels.  Cited,  without 
particular  application,  in  Mathews  v.  St  Louis,  etc.,  R.  R.  Co., 
121  Mo.  837,  24  8.  W.  603,  25  L.  R.  A.  174,  and  n. 

17  How.  157-161,  15  L.  70,  BANK  OF  TENNESSEE  v.  HORN. 

Insolvency. —  Where  statute  provides  that  all  property  of  in- 
solvent passes  to  the  creditors  no  imperfect  or  erroneous  descrip- 
tion in  the  sch^ule  can  affect  the  passing  of  the  property,  p.  160. 

Cited  in  Calder  v.  Henderson,  54  Fed.  806,  2  U.  S.  App.  627,  and 
San;  -in  v.  W.  R.  Irby  Cigar,  etc.,  Co.,  93  Fed.  626,  all  rights  pass 
whether  scheduled  or  not;  Crapo  v.  Kelly,  16  Wall.  639,  21  L.  441, 
citing,  arguendo,  to  proposition  that  vessel  on  high  seas  passes  by 
assignment  in  bankruptcy;  Wilson  v.  Matthews,  32  Ala.  343,  dis- 
cussing Louisiana  insolvent  laws. 

Distinguished  in  Mississippi  Mills  v.  Ranlett,  19  Fed.  197,  holding 
insolvent  laws  of  Louisiana  do  not  remove  property  remaining  in 
debtor's  possession  from  reach  of  foreign  creditors. 

Insolvency. —  Where  property  has  been  ceded  to  and  accepted 
by  creditors  under  State  bankruptcy  law,  it  cannot  be  afterwards 
reached  by  execution  from  Federal  courts,  p.  160. 

Cited  in  Geilinge  v.  Phlllppi,  133  U.  S.  254,  33  L.  616,  10  S.  Ct 
268,  and  Milliken  v.  Barrow,  55  Fed.  148,  both  applying  rule.  And 
see  Black  v.  Scott,  9  Fed.  190. 

Insolvency. —  In  Louisiana  all  the  property  of  an  Insolvent  passes 
to  the  creditors  after  cession  to  be  administered  by  the  syndic, 
p.  160. 

Cited  to  above  proposition  in  Arnold  v.  Danziger,  30  Fed.  899, 
Calder  y.  Henderson,  54  Fed.  806,  2  U.  S.  App.  627,  Wilson  v.  Mat- 
thews, 82  Ala.  843,  and  Wells  v.  Ellis,  68  CaL  245,  9  Pac.  81. 

Insolvency. —  Where  statute  vested  property  of  bankrupt  in  his 
creditors  to  be  administered  by  their  trustee,  an  execution  obtained 
after  appointment  of  trustee  cannot  be  levied  upon  property  of  in- 
solvent although  suit  was  pending  when  insolvency  proceedings 
were  begun,  p.  160. 

Cited  and  principle  followed  in  Yonley  v.  Lavender,  21  Wall.  282, 
22  L.  539,  holding  where  statute  placed  property  of  decedent  in 
custody  of  Probate  Court  one  creditor  could  not  obtain  advantage 
over  other  creditors  by  proceeding  to  Judgment  and  execution  in 
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Federal  courts;  affirmed  In  OelUnger  y.  Phllippi,  133  U.  S.  254,  33 
L.  616,  10  S.  Gt  268,  applying  rule  even  where  trustee  had  failed 
i  to  take  possession  of  the  property  in  question;  Mllllken  y.  Barrow, 

[  55  Fed.  148,  following  preceding  case;  Yonley  y.  Layender,  27  Ark. 

261,  applying  rule;  Du  Viyier  y.  Hopkins,  116  Mass.  128,  17  Am. 
Rep.  144,  Byers  y.  McAuley,  149  U.  S.  617,  87  L.  872,  13  S.  Ct 
909,  Gompton  y.  Jesop,  68  Fed.  279,  31  U.  S.  App.  486,  and  Bills 
y.  Dayis,  109  U.  8.  498,  27  L.  1010,  3  S.  Gt  335,  in  cases  of  concur- 
rent jurisdiction  that  court  which  has  first  acquired  possession 
of  the  subject  of  the  litigation  is  entitled  to  administer  it;  In 
re  Foley,  80  Fed.  950,  Federal  courts  will  not  interfere  with  the 
I  custody  of  decedent's  estate  by  State  Probate  Gourt,  in  which 

proceedings  are  pending;  Homor  y.  Hanks,  22  Ark.  586,  holding 
similarly.  Oited,  without  particular  application,  in  Green  y.  Greigh- 
ton,  23  How.  107,  16  L.  423,  discussing  right  of  foreign  creditor 
of  estate  to  establish  his  claim  In  Federal  court;  United  States  y. 
Hailey,  2  Idaho,  30,  3  Pac.  264,  and  Torrens  y.  Hammond,  4  Hughes, 
596,  10  Fed.  901,  both  citing  obiter. 

Distinguished  in  Bock  y.  Perkins,  189  U.  S.  638,  35  L.  318,  11  S. 
Gt  680,  holding  general  assignment  does  not  pass  title  to  property 
not  scheduled;  Mississippi  Mills  y.  Ranlett  19  Fed.  197,  foreign 
creditor,  proceeding  in  Federal  court  may  leyy  on  property  remain- 
ing in  custody  of  insolyent;  Black  y.  Scott,  9  Fed.  190,  assignment 
does  not  deprlye  Federal  court  of  right  to  try  yalidity  of  claim 
of  foreign  creditor. 

Insolvency. —  States  may  constitutionally  pass  bankruptcy  stat- 
utes, p.  161. 

Affirmed  in  Butler  y.  Goreley,  146  U.  S.  313,  36  L.  986,  18  S.  Gt 
88,  collecting  cases;  Wilson  y.  Matthews,  82  Ala.  842,  collecting 
cases;  Torrens  y.  Hammond,  4  Hughes,  598,  10  Fed.  901. 

Miscellaneous. —  Referred  to  incidentally  in  Willlston  y.  Gamp, 
9  Mont  96,  22  Pac.  503,  without  particuhir  applicatioxL 

17  How.  161-170,  15  L.  72,  CITY  OF  PROVIDBNOB  y.  OLAPP. 

Municipal  corporations. —  Whether  city  is  negligent  In  remoyal 
of  snow  and  ice  is  a  question  of  fact  for  the  Jury,  p.  166. 

Gited  in  McLaughlin  y.  Gity  of  Oorry,  77  Pa.  St  113,  18  Am. 
Rep.  434,  and  Nebraska  Gity  y.  Rathbone,  20  Neb.  293,  29  N.  W. 
922,  applying  rule. 

Municipal  corporations. —  In  considering  whether  due  diligence 
requires  a  city  to  remoye  snow  from  sidewalks,  jury  should  con- 
sider municipal  ordinances  requiring  remoyal  of  the  snow,  not  as 
prescribing  a  rule  binding  on  the  city,  but  as  eyidence  of  the  fact 
that  a  remoyal  and  not  a  treading  down  of  the  snow  was  reason- 
ably necessary,  pp.  166,  167. 
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Municipal  corporations  —  Highways. —  Liability  of  town  for  in- 
jury resulting  from  obstruction  of  highway  is  creature  of  statute, 
p.  167. 

Cited  to  this  proposition  in  Mayor  of  Baltimore  v.  Marriott,  9 
Md.  178,  66  Am.  Dec.  331,  Oliver  v.  Worcester,  102  Mass.  409,  3 
Am.  Rep.  488,  and  Hill  v.  Boston,  122  Mass.  369,  23  Am.  Rep.  357; 
McConnell  v.  Dewey,  5  Neb.  390,  holding  liability  and  responsi- 
bility of  supervisor  of  public  roads  Is  fixed  by  statute  only;  Welsh 
v.  Rutland,  56  Vt  235,  48  Am.  Rep.  766,  holding  village  not  liable 
for  injuries  resulting  from  negligence  of  engineer  of  fire  depart- 
ment in  thawing  hydrant. 

Distinguished  In  Galveston  v.  Posnainsky,  62  Tex.  131,  holding 
municipal  corporation  existing  by  special  charter  Is  liable  for  de- 
fective condition  of  highway  In  absence  of  statute. 

Municipal  corporations. —  Cities  and  tbwns  are  alike  in  their 
responsibility  for  injury  resulting  from  defective  highways,  p.  167. 

Cited  in  Detroit  v.  Blackeby,  21  Mich.  116,  4  Am.  Rep.  458, 
similarly  they  are  alike  in  their  immunities. 

Municipal  corporations  are  liable  for  damages  occasioned  by 
accumulations  of  snow  and  ice,  p.  170. 

This  holding  applied  and  principal  case  cited  in  McLaughlin  v. 
Correy,  77  Pa.  St.  113,  18  Am.  Rep.  434,  Weightman  v.  Providence, 
1  Cliff.  526,  F.  C.  17.630,  Baltimore  v.  Mariott,  9  Md.  178,  66  Am. 
Dec.  331,  Weightman  v.  Washington,  1  Black,  51,  17  L.  58,  Cook 
V.  Milwaukee,  24  Wis.  274,  1  Am.  Rep.  184,  and  Paulson  v.  Pelican, 
79  Wis.  448,  48  N.  W.  716.  Cited  In  note  on  liability  of  municipal 
corporation  for  snow  and  ice  in  streets,  7  Am.  Rep.  206;  and  in  note 
on  liability  of  towns  and  cities  from  injuries  from  non-repair 
of  streets,  53  Am.  Dec.  67. 

Municipal  corporations. —  Where  statute  requires  town  to  keep 
highways  safe  and  convenient  for  travellers,  and  imposes  liability 
for  neglect  to  do  so,  a  city  is  responsible  for  injuries  sustained 
through  its  negligent  failure  to  remove  snow  from  sidewalks,  p.  170. 

Cited  and  followed  in  Wightman  v.  Providence,  1  Cliff.  526,  F.  C. 
17,630,  sustaining  verdict  against  city  for  damages  for  personal 
injuries  resulting  from  its  failure  to  remove  ice  from  sidewalk; 
Mayor  of  Baltimore  v.  Marriott,  9  Md.  178,  66  Am.  Dec.  331,  and 
Paulson  V.  PeUcan,  79  Wis.  448,  48  N.  W.  716,  ruling  similarly; 
McLaughlin  v.  Corry,  77  Pa.  St.  113,  18  Am.  Rep.  434,  and  Nebraska 
City  V.  Rathbone,  20  Neb.  203,  29  N.  W.  922,  question  whether 
city  is  negligent  in  removing  ice  Is  one  of  fact;  Weightman  v. 
Washington,  1  Black,  51,  17  L.  58,  holding  city  liable  for  failure 
to  keep  bridge  in  repair  as  required  by  its  charter;  Higert  v. 
Oreencastle,  43  Ind.  589,  holding  city  liable  for  sidewalk  constructed 
by  private  citizen  and  terminating  in  abrupt  descent  thereby  cans- 
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Ing  injury  to  pedestrian  in  night  time.  Cited,  arguendo,  in  Barney, 
etc.,  Co.  V.  New  York,  40  Fed.  51,  discussing  agency  of  commis- 
sioner of  street  cleaning;  and  in  City  of  Quincy  y.  Barker,  81  111. 
306,  dissenting  opinion,  approving  rule  and  collecting  cases. 

Distinguished  in  Davis  v.  Bangor,  42  Me.  527,  holding  city  not 
liable  for  injury  occurring  through  temporary  obstruction  of  bridge 
by  team  in  charge  of  its  driver;  Stanton  v.  Springfield,  12  Allen, 
570,  holding  city  not  liable  merely  because  sidewalk  was  slippery 
from  ice  where  way  was  properly  constructed,  and  Cook  v.  Mil- 
waukee, 24  Wis.  274,  1  Am.  Rep.  184,  to  same  effect;  McKellar  y. 
Detroit,  27  Mich.  162,  58  Am.  Rep.  360,  23  N.  W.  623,  holding 
statute  giving  right  of  action  for  defects  in  highways  does  not 
»  case  where  injury  results  from  accumulation  of  ice 
and  snow. 

Miscellaneous. —  Cited  in  City  of  Petersburg  y.  Applegarth,  28 
Gratt  844,  26  Am.  Rep.  362,  holding  city  liable  for  injury  to  vessel 
from  pile  negligently  permitted  to  remain  near  wharf  at  which 
city  was  accustomed  to  collect  toll;  Lenzen  v.  New  Brannfels,  13 
Tex.  Civ.  App.  353,  35  S.  W.  350,  holding  city  liable  to  patron 
for  loss  by  fire  occasioned  by  defective  condition  of  city's  water 
works. 

17  How.  170-178,  15  L.  233,  SCHOONER  CATHARINE  y.  DICK- 
INSON. 

ColliBion. —  In  case  of  collision,  where  injured  vessel  is  aban- 
doned, measure  of  damages  is  difference  between  the  value  of  vessel 
in  crippled  condition  and  her  value  before  collision,  pp.  174,  175. 

Cited,  arguendo,  in  The  Bristol,  10  Blatchf .  538,  F.  C.  1,802. 

Collision. —  Where  vessel  is  raised  and  repaired  after  collision, 
measure  of  damages  is  actual  cost  incurred,  p.  175. 

Cited  and  followed  in  The  Empire  State,  2  Ben.  179,  F.  C.  4,473, 
The  City  of  Chester,  34  Fed.  430,  Union  Ice  Co.  v.  Crowell,  55 
Fed.  00,  5  U.  S.  App.  270,  and  The  Alaska,  44  Fed.  501;  The  Nellie, 
2  Low.  495,  F.  0.  10,096,  vessel  responsible  for  collision  is  not 
bound  to  make  good  damages  not  necessarily  resulting  from  the 
wrongful  act;  The  Bristol,  10  Blatchf.  538,  F.  C.  1,892,  where  cost 
of  repair  is  more  than  the  vessel  is  worth  after  repair,  measure 
of  damages  is  full  value  of  the  vessel;  The  Cambridge,  2  Low. 
26,  27,  F.  C.  2,334,  where  vessel  damaged  by  collision  is  sold  at  i 

auction   without  sufficient  examination  and   is  afterwards  raised  j 

and  repaired,   recovery   cannot   be   had   for  total   loss.    Cited  in 
discussion  in  The  Baltimore,  8  Wall.  386,  19  L.  465,  quoting  rule. 

CoUiBion. —  It  is  tlie  duty  of  close-hauled  vessel  to  keep  her 
course,  and  for  the  one  which  has  the  wind  free  to  get  out  of  the 
way;  so  if  vessel  close-hauled  luffs,  it  is  liable  for  collision,  p.  176. 
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Cited  and  followed  on  precise  point  in  The  John  Stuart,  4  Blatchf. 
446,  F.  C.  7,427,  Crowel  v.  The  Radama,  2  Cliff.  554,  F.  C.  3,442, 
Wells  y.  The  Ann  Caroline,  29  Fed.  Cas.  642,  and  The  H. 
P.  Baldwin,  Brown,  309,  F.  C.  6,812;  rule  applied  in  The  Clara  M. 
Porter,  3  Ware,  41,  F.  C.  2,792,  and  Pope  v.  The  R.  B.  Forbes,  1  Cliff. 
347,  F.  C.  11,275.    Cited  in  note  on  this  point,  75^  Am.  Dec.  604. 

Limited  in  The  City  of  Augusta,  80  Fed.  300,  50  U.  S.  App.  46, 
holding  where  it  was  probable  close-hauled  vessel  would  not  clear, 
she  was  Justified  in  lufltog,  it  being  a  case  calling  for  the  Judgment 
of  a  competent  sailor  in  extremis. 

Collision. —  Where  both  vessels  are  at  fault,  loss  by  collision 
should  be  equally  divided,  p.  177. 

Approved  and  followed  in  The  James  Gray  v.  The  John  Fraser, 
21  How.  195,  16  L.  110,  The  Maria  Martin,  12  WaU.  43,  20  L.  253, 
The  Continental,  14  WalL  361,  20  L.  804,  The  Sunnyside.  91  U.  S. 
215,  23  L.  305,  The  America,  92  U.  S.  438,  23  L.  727,  The  Potomac, 
105  U.  S.  631,  26  L.  1194,  The  North  Star,  106  U.  S.  22,  27  L.  93,  1 
S.  Ct  45,  afQrming  S.  C,  sub  nom.  Yanderbilt  v.  Reynolds,  16 
Blatchf.  90,  F.  C.  16,839,  The  Atlas,  4  Ben.  36,  38,  F.  0.  633, 
Schenck  v.  Fremont,  1  Bond,  67,  F.  C.  12,448,  Foster  v.  The 
Miranda,  6  McLean,  230,  Newb.  235,  F.  C.  4,977,  The  Ship  John 
Henry,  3  Ware,  268,  F.  C.  7,350,  The  Magenta,  2  Abb.  (U.  S.)  499, 
F.  C.  8,946,  The  Steamship  Oregon,  14  Sawy.  459,  45  Fed.  74,  Haney 
V.  The  Louisiana,  11  Fed.  Cas.  425,  Memphis,  etc.,  Packet  Co.  v. 
Yaeger,  etc.,  Transp.  Co.,  3  McCrary,  260,  10  Fed.  396,  The  Hudson, 
15  Fed.  166,  and  Meigs  v.  The  Steamship  Northerner,  1  Wash.  Ter. 
87;  rule  applied  in  The  Sapphire,  18  Wall.  55,  21  L.  816,  rule  ap- 
plied in  The  Clara  M.  Porter,  3  Ware,  41,  F.  C.  2,792,  and  The  Max 
Morris,  24  Fed.  864,  citing,  arguendo.  Cited,  in  discussion,  in 
The  Atlas,  93  U.  S.  319,  23  L.  868,  holding  owner  of  innocent 
vessel  may  proceed  against  either  of  the  offending  vessels;  The 
Max  Morris,  137  U.  S.  8,  34  L.  587,  11  S.  Ct  30,  collecting  cases 
and  questioning  whether  rule  applies  in  the  case  of  personal  in- 
juries received  partly  through  negligence  of  officers  of  vessel  and 
partly  through  negligence  of  injured  party.  Cited,  without  partic- 
ular appUcation,  in  Ralli  v.  Tropp,  157  U.  S.  406,  39  L.  751,  15  S.  Ot 
665,  discussing  general  average;  The  Explorer,  20  Fed.  138,  discuss- 
ing liability  for  marine  torts;  Grand  Trunk  Ry.  v.  Griffin,  21  Fed. 
735,  citing  arguendo.  Cited  in  note  on  liability  of  vessels  for  in- 
juries caused  by  collision,  45  Am.  Dec.  52. 

Collision. —  Custom  cannot  be  permitted  to  excuse  dispensing 
with  a  proper  lookout  while '  navigating  at  night  in  waters  fre- 
quented by  other  vessels,  p.  177. 

Cited  in  The  Manhasset,  34  Fed.  418. 

Collision. —  Want  of  a  competent  lookout,  properly  stationed,  !• 
chargeable  as  a  fault  of  navigation,  p.  177. 
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Cited  In  The  Colorado,  91  U.  8.  699,  23  L.  382,  holding  vessel 
liable  where  collision  occurred  through  neglect  of  lookout  to  dis- 
coyer  approaching  vessel;  Pope  v.  The  R.  B.  Forbes,  1  CliiE.  347, 
F.  O.  11,275,  failure  to  properly  place  lookout  is  prima  facie  evi- 
dence that  collision  occurred  through  fault  of  vessel  guilty  of 
that  omission;  The  Steamer  Ancon,  6  Sawy.  123,  F.  C.  348,  ruling 
similarly  and  collecting  authorities;  Haney  v.  The  Louisiana,  11 
Fed.  Cas.  425,  affirming  rule;  The  Leland,  19  Fed.  776,  lookout  in- 
dispensable when  running  in  fog;  The  Manhasset,  34  Fed.  418, 
rule  applies  to  ferry-boat  running  at  night;  Baltimore,  etc.,  Ry. 
Co.  V.  Wheeling,  etc,  Transportation  Co.,  32  Ohio  St  146,  lookout 
is  indispensable  upon  a  steamboat  approaching  places  of  danger 
during  the  night  time.    And  see  note,  76  Am.  Dec.  606. 

Shipping  —  Collision. —  It  is  no  excuse  f6r  failure  to  keep  a 
proper  lookout  that  all  hands  had  been  previously  c&lled  to  reef  the 
sails,  p.  177. 

Cited  in  The  Ant,  10  Fed.  297,  holding  vessel  must  have  lookout 
independent  of  helmsman;  The  Bzcelsior,  12  Fed.  201,  pilot  and  cap- 
tain in  pilot-house  do  not  constitute  a  proper  lookout;  The  H.  P. 
Baldwin,  Brown,  309,  F.  C.  6,812,  holding,  no  excuse  that  lookout 
had  left  his  post  to  aid  in  the  flying  jib  downhaul.  Cited  in  note 
on  duty  of  vessel  to  keep  a  competent  and  vigilant  lookout,  76  Am. 
Dec.  606. 

MiscellaneouB. —  Cited  in  The  Sapphire,  18  Wall.  66,  21  L.  816, 
referring  to  form  of  mandate  in  principal  case;  Vanderbilt  v.  Rey- 
nolds, 16  Blatchf.  86,  F.  C.  16,839,  remarking  principal  case  contains 
no  reference  to  division  of  costs  in  collision  cases. 

17  How.  17^183,  16  L.  206,  PBCK  v.  SANDERSON. 

Collision. —  Where,  owing  to  haze,  a  close-hauled  schooner  could 
not  be  discerned  from  an  approaching  steamer  until  within  two  or 
three  hundred  yards,  it  was  not  wrong  for  the  latter  to  stop  her 
engines  and  back  instead  of  changing  her  course,  p.  181. 

Cited  in  Ward  v.  Chamberlain,  29  Fed.  Cas.  174,  holding  vessel 
should  be  slowed  until  course  of  approaching  vessel  can  be  ascer- 
tained. 

Collision. —  Sailing  vessel  should  keep  her  course  when  approach- 
ing a  steamboat,  and  it  is  the  duty  of  the  latter  to  keep  out  of  the 
way,  p.  182. 

Followed  in  The  Steamer  Louisiana  v.  Fisher,  21  How.  6,  16  L. 
81,  holding  steamer  responsible  for  failure  to  reverse  her  engines 
on  approaching  close-hauled  sailing  vessel  on  a  dark  night.  Rule 
stated  and  applied  in  Hall  v.  The  Propeller  Buffalo,  Newb.  118,  F.  C. 
6,927,  and  Todd  v.  The  James  Adger,  23  Fed.  Cas.  1351,  it  is  duty 
of  steamer  to  stop  and  back,  when  approaching  sailing  vessel  in 
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danger  of  collision;  Wells  v.  The  Ann  Caroline,  29  Fed.  Cas.  642, 
yessel  has  a  right  to  rely  upon  other  doing  her  duty,  and  if  privi- 
leged, need  not  deviate  from  her  course. 

Ck>lli8ion. —  Where  sailing  vessel  and  steamboat  are  brought  sud- 
denly and  unexpectedly  close  together,  and  the  ordinary  rules  of 
navigation  will  not  prevent  a  collision,  it  is  the  duty  of  each  to  act 
according  to  the  emergency,  p.  182. 

Cited  in  Hoben  v.  Steamer  Westover,  6  Hughes,  134,  2  Fed.  93, 
holding,  where  for  any  reason  there  is  uncertainty  as  to  the  course 
of  the  sailing  vessel,  the  steamer  must  slacken  speed,  and,  if  nec- 
essary, stop  and  back;  The  Golden  Grove,  13  Fed.  698,  applying 
rule  and  collecting  cases;  The  Lepanto,  21  Fed.  659,  and  if  steamer 
approaching  in  fog,  hears  whistle  of  another  vessel,  and  sails  away 
from  apparent  direction  of  whistle,  at  the  same  time  reversing  at 
full  speed,  she  can  be  charged  with  no  fault;  The  Martello,  34  Fed. 
77,  stating  and  approving  rule,  ut  supra;  The  Patria,  92  Fed.  416, 
to  same  effect;  Messena  v.  The  Neilson,  17  Fed.  Cas.  170,  applying 
rule  in  case  of  two  sailing  vessels. 

Miscellaneous. —  Cited  without  particular  application  in  The  Bark 
Kallisto,  2  Hughes,  144,  F.  C.  7,600. 


17  How.  183-204,  15  L.  208,  lASIGI  v.  BROWN. 

Eraodfly  atatute  of. —  False  representations  as  to  pecuniary  abil- 
ity, especially  if  made  through  interested  motives  or  fraudulent  In- 
tent, may  be  established  by  evidence  outside  the  writing,  in  an 
action  for  damages  caused  thereby,  p.  194. 

Principal  and  agent. —  Whether  a  letter  written  to  an  agent  and 
marked  confidential  was  intended  for  the  exclusive  perusal  of  the 
agent  or  not,  is  a  question  of  fact  for  the  Jury,  p.  194. 

Fraud. —  In  action  for  false  representation  respecting  pecuniary 
standing  of  third  person,  where  letters  are  introduced  and  facts  con- 
nected with  them  proved,  it  is  for  the  jury  to  say  whether  they 
were  calculated  to  inspire  and  did  inspire  a  false  confidence  in  the 
pecuniary  responsibility  of  the  party,  p.  196. 

Cited  in  West  v.  Smith,  101  U.  S.  270,  25  L.  812,  and  Barreda  v. 
Silsbee,  21  How.  168,  16  L.  93,  both  holding  effect  of  a  written  agree- 
ment collaterally  introduced,  depends  not  merely  on  the  construction 
and  meaning  of  the  instrument,  but  upon  extrinsic  facts  and  cir- 
cumstances, the  inferences  of  fact  to  be  drawn  from  it  must  be 
left  to  the  jury;  State  v.  Patterson,  68  Me.  476,  and  Sheehy  v.  Duffy, 
89  Wis.  17,  61  N.  W.  298,  both  holding  similarly. 

Miscellaneous. —  Cited,  arguendo,  in  Ch'ubbuck  v.  Cleveland,  87 
Minn.  467,  5  Am.  St.  Rep.  866,  35  N.  W.  364.  Cited  in  note  on 
false  representations  as  to  credit,  in  25  Am.  Dec.  447,  and  in  note 
upon  point  that  plaintiff  in  particular  need  not  be  intended  to  be 
defrauded,  25  Am.  Dec.  449. 
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17  How.  204-212.  15  L.  219,  UNITED  STATES  v.  NICKBRSON. 

Fishing  bounty  act  of  1813  requires  owner  to  swear  to  truth  of 
agreement  with  fishermen  and  also  to  truth  of  certificate  of  sailing 
and  returning,  pp.  209,  210. 

Criminal  law  —  Former  acquittal. —  Where  a  person  was  Indicted 
for  perjury  and  acquitted  through  an  erroneous  construction  by  the 
district  judge  of  the  act  under  which  the  indictment  was  framed, 
he  may  plead  the  acquittal  In  bar  of  a  subsequent  prosecution  in 
the  Circuit  Court,  pp.  210,  211. 

Cited  in  collection  of  cases  on  former  acquittal,  in  58  Am.  Dec. 
538,  note. 

Fishing  bounty. —  By  the  laws  of  the  United  States,  the  fishing 
bounty  is  to  be  paid  only  when  all  the  crew  of  the  vessel  share  in 
the  results  of  the  voyage,  p.  210. 

Cited  to  foregoing  point  In  Eldredge  v.  Smith,  13  Allen,  143,  but 
holding  fishing  contract  providing  for  payment  of  wages  and  not 
for  shares,  is  lawful. 

Perjury. —  In  Indictment  for  perjury,  the  only  matters  of  fact 
necessary  to  be  alleged  to  show  its  materiality,  and  that  it  was  re- 
quired by  law,  are  the  purpose  for  which  talsen,  the  occasion,  and 
a  description  of  the  oath,  p.  211. 

Cited  in  Dennis  v.  State,  17  Fla.  405,  holding  occasion  of  admin- 
istration of  oath  must  be  pleaded,  mere  allegation  that  it  was  an 
oath  required  by  law  being  insufBclent  Cited,  obiter,  in  State  y. 
Boland,  12  Mo.  App.  78. 

17  How.  212-225.  15  L.  222,  HENSHAW  V.  MILLER 

Abatement  and  revival. —  Survivorship  of  actions  will  be  deter- 
mined by  the  Federal  courts  by  the  rule  of  the  common  law,  ex- 
cept so  far  as  modified  by  the  laws  of  the  State  in  which  the  ac- 
tion was  brought,  p.  218. 

Cited  in  Martin  v.  Baltimore,  etc.,  R.  R.,  151  U.  S.  693,  38  L.  318, 
14  S.  Ct  541,  question  whether  administrator  has  a  right  of  action 
depends  upon  the  law  of  the  State  where  the  action  was  brought 
and  the  administrator  appointed;  Baltimore,  etc.,  R.  R.  v.  Joy,  173 
U.  S.  231,  19  S.  Ct  389,  Witters  v.  Foster,  23  Blatchf.  458,  26  Fed. 
738,  739,  and  Warren  v.  Furstenheim,  35  Fed.  696,  1  L.  R.  A.  43, 
aU  holding  similarly;  and  cited  in  exhaustive  collection  of  notes 
on  survivor  of  actions,  53  Am.  Rep.  539. 

Abatement  and  revivaL — Maxim  actio  personalis  moritur  cum 
persona,  means  all  torts  where  action  Is  ex  delicto  for  damages,  and 
the  plea  not  guilty,  p.  219. 

Cited  to  foregoing  in  Tufts  v.  Matthews,  10  Fed.  610. 
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Abatement  and  revival. —  Actions  of  tort  cannot  be  maintained 
in  Virginia  against  the  representative  of  the  person  by  whom  the 
wrong  was  done,  p.  220. 

Bule  affirmed  in  Martin  v.  Baltimore,  etc,  B.  B.,  151  U.  S.  685, 
88  L.  319,  14  S.  Gt.  541,  holding  action  for  personal  injury  abates 
by  death  of  person  injured;  Tufts  v.  Matthews,  10  Fed.  611,  hold- 
ing action  for  deceit  does  not  pass  to  assignee  in  banluruptcy. 

Distinguished  in  Lee  v.  Hill,  87  Va.  503,  24  Am.  St  Bep.  671, 
12  S.  E.  1054,  holding  action  of  assumpsit  for  wrongfully  discharg- 
ing employee  surrives;  Baltimore,  etc.,  B.  B.  v.  Joy,  178  U.  S.  231, 
19  S.  Ct  889,  holding  action  for  personal  injuries  survives  under 
local  statute;  and  in  Baker  v.  Crandall,  7^  Mo.  588,  47  Am.  Bep. 
129,  held,  action  for  deceit  survives;  Beynolds  v.  Hennessy,  17  B.  I. 
178,  20  Atl.  809,  action  founded  on  fraudulent  concealment  sale  of 
mortgaged  property  in  excess  of  amount  of  mortgage,  survives. 

Abatement  and  revival — Action  for  damages  for  fraudulently 
recommending  a  third  person  as  worthy  of  credit,  abates  with  death 
of  defendant,  p.  224. 

See  citations  under  preceding  syllabi. 


17  How.  225-281,  15  L.  226,  UNITED  STATES  v.  SEAMAN. 

liandamus  will  not  issue  from  the  Federal  courts  to  the  executive 
officers  of  the  government  in  a  case  where  discretion  and  Judgment 
are  required  to  be  exercised  by  such  officers,  p.  230. 

Cited,  approved  and  followed  on  precise  point  in  United  States  v. 
Windom,  137  U.  S.  6iS,  34  L.  814,  11  S.  Ct  198,  refusing  to  compel 
secretary  of  treasury  to  deliver  a  draft  to  a  government  contractor, 
where  amount  due  had  been  adjusted  and  agreed  to  be  paid  upon 
certain  conditions,  which  had  not  been  complied  with;  Noble  v. 
Union,  etc.,  B.  B.,  147  U.  S.  171,  37  L.  126,  13  S.  Ct  272,  enjoining 
secretary  of  treasury  from  revoking  an  act  of  his  predecessor;  United 
States  V.  Lament  155  U.  S.  808,  89  L.  163,  15  S.  Ct  98,  collecting 
authorities  and  refusing  to  require  secretary  of  war  to  sign  a 
contract  for  the  performance  of  work  by  a  party  who  is  already 
under  contract  to  do  the  same  work  for  a  different  price;  Enter- 
prise Savings  Assn.  v.  Zumstein,  64  Fed.  840,  refusing  to  control 
discretion  of  postmaster  as  to  fraudulent  mail;  Farmers,  etc.,  Ditch 
Co.  V.  Maxwell,  4  Colo.  App.  480,  36  Pac.  557,  refusing  to  compel 
State  officers  charged  with  supervision  of  irrigation  to  close  gates 
and  shut  water  from  all  ditches  in  a  certain  territory  whose  prior- 
ities were  later  than  those  of  plaintiffs;  Territory  v.  Nowlin,  8  Dak. 
Ter.  856,  20  N.  W.  432,  refusing  to  review,  by  mandamus,  decision 
of  probate  Judge  under  Dakota  town  site  act;  Milwaukee,  etc..  Ex- 
tract Co.  v.  Chicago,  etc..  By.  Co.,  73  Iowa,  101,  84  N.  W.  762,  re- 
fusing to  compel  carrier  to  carry  liquor,  if  In  the  exercise  of  his 
discretion  he  determines  it  to  be  intoxicating;  Oreen  v.  Pumell, 
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12  Md.  835,  336,  holding  question  who  is  entitled  to  a  certain  appro- 
priation in  general  appropriation  act,  calls  for  exercise  of  discretion 
of  comptroller  of  the  treasury  within  the  rule;  Magruder  v.  Swann, 
25  Md.  212,  compelling  governor  of  State  to  issue  commission  to 
circuit  judge;  Walles  v.  Smith.  76  Md.  477,  25  Atl.  923,  refusing  to 
compel,  by  mandamus,  payment  of  disputed  claim  against  State; 
State  V.  Latrobe,  81  Md.  245,  31  Atl.  793,  refusing  to  compel  mayor 
to  Issue  permit  to  dig  in  streets  of  municipal  corporation;  State 
V.  Kendall,  15  Neb.  267,  18  N.  W.  87,  refusing  to  compel  by  man- 
damus, awarding  of  contract  for  building  of  State  capitol;  State  v. 
Moore,  42  Ohio  St.  108,  refusing  to  compel  insurance  commissioner 
to  admit  foreign  insurance  company  to  transact  business  within 
State;  State  v.  Vamer,  30  S.  G.  280,  9  S.  E.  114,  refusing  mandamus 
to  compel  approval  of  application  for  pension  by  pension  commis- 
sioner; Williams  v.  Dental  Examiners,  93  Tenn.  629,  refusing  to 
compel  State  board  of  dental  examiners  to  grant  application  for  li- 
cense to  practice  dentistry;  Kuechler  v.  Wright,  40  Tex.  632,  650, 
672,  refusing  mandamus  to  compel  commissioner  of  general  land 
office  to  issue  patents;  Gaines  v.  Thompson,  7  Wall.  352,  19  L.  65, 
nor  will  the  courts  interfere  by  injunction  in  such  a  case;  Board 
of  Commrs.  v.  King,  67  Fed.  209,  32  U.  S.  App.  1,  mandamus  will 
not  lie  against  a  county  to  compel  levy  of  a  special  tax  to  pay  a 
Judgment  in  absence  of  a  special  statute  requiring  the  levy  of  such 
tax;  Ex  parte  Thomson,  52  Ala.  100,  nor  to  compel  approval  of  an 
official  bond;  Porter  v.  Klahn,  1  Tex.  App.  Civ.  266,  mandamus  will 
not  lie  to  compel  a  county  Judge  to  annul  a  Judgment  rendered  by 
him. 

Cited,  obiter,  In  White,  etc.,  Turnpike  Co.  v.  Marshall,  2  Baxt 
123.  Cited,  arguendo,  in  The  Secretary  v.  McGarrahan,  9  Wall. 
312,  19  L.  583,  discussing  generally  mandamus  against  executive 
officers;  State  v.  Rotwltt,  15  Mont  45,  37  Pac.  851,  dissenting  opin- 
ion. Cited  in  note  on  mandamus  to  public  officers.  In  89  Am.  Dec. 
733. 

Xandamns  can  only  be  granted  where  the  act  required  to  be 
done  is  ministerial  and  the  relator  has  no  other  remedy,  p.  230. 

Cited  in  Magruder  v.  Swann,  25  Md.  212,  mandamus  will  lie 
against  governor  of  a  State  to  compel  performance  of  purely  min- 
isterial duty;  Brown  v.  Turner,  70  N.  C.  105,  will  not  lie  in  case 
where  question  of  right  and  title  to  office  is  put  in  issue;  Kuechler 
V.  Wright,  40  Tex.  650,  stating  rule  ut  supra.  Cited  in  note  on 
mandamus  to  compel  performance  of  purely  ministerial  act,  89 
Am.  Dec.  732. 

Kandamus. —  It  Is  within  the  discretion  of  the  superintendent  of 
public  printing  to  determine  whether  certain  matters  ordered  printed 
by  both  houses,  on  the  same  day,  constituted  the  same  document, 
and  which  house  ordered  it  first,  under  statute  requiring  printing 
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to  be  given  printer,  of  house  so  ordering,  and  such  decision  will  not 
be  reviewed  by  mandamus,  p.  230. 

17  How.  232-239,  15  L.  132,  McBLAIR  v.  GIBBES. 

Illegal  contracts. —  A  valid  assignment  may  be  made  of  an  In- 
terest arising  out  of  an  Illegal  contract,  p.  236. 

Cited  In  Armstrong  v.  American,  etc.,  Banli,  133  U.  S.  469,  33  L. 
760,  10  S.  Ct  461,  holding,  where  losses  have  been  incurred  in  an 
illegal  transaction,  one  who  lends  money  to  repay  them  may  re- 
cover back  the  money,  notwithstanding  he  knew  the  use  to  which 
the  money  was  to  be  put;  Buchanan  v.  Drovers*  Bank,  55  Fed.  226, 
6  U.  S.  App.  566,  new  note  given  to  raise  money  to  pay  prior  note 
founded  on  illegal  consideration,  is  valid;  Lea  v.  Gassen,  61  Ala. 
316,  holding  similarly;  Morris  v.  Norton,  75  Fed.  926,  43  U.  S.  App. 
739.  applying  rule;  Jones  v.  Hanna,  81  Cal.  523,  22  Pac.  888,  dis- 
senting opinion,  holding  contract  collaterally  connected  with  pro- 
hibited contract,  is  voidable  only,  not  void.  Gited,  arguendo.  In 
Burck  V.  Taylor,  152  U.  S.  668,  38  L.  590,  14  S.  Gt  709,  dissenting 
opinion,  holding  covenant  against  transfer  in  contract  with  a  State 
cannot  defeat  rights  of  assignee  of  one  member  of  firm  of  con- 
tractors. 

Illegal  contracts. —  Where  a  contract  is  Illegal  in  Its  origin,  but 
the  party  who  might  set  up  the  Illegality  chooses  to  waive  It,  an 
assignment  of  a  claim  to  a  portion  of  the  proceeds  may  be  en- 
forced, p.  236. 

Cited  and  applied  in  Morris  v.  Norton,  75  Fed.  926,  43  U.  S.  App. 
739,  holding  assignment  of  fruits  of  an  Illegal  contract  Is  not  Il- 
legal: Planters'  Bank  v.  Union  Bank,  16  Wall.  500,  21  L.  480,  hold- 
ing, where  illegal  contract  has  been  executed  and  nothing  remains 
but  the  payment  of  money,  that  money  may  form  a  legal  considera- 
tion for  a  new  promise;  Clarke  v.  Omaha  &  S.  W.  R.  R.,  5  Neb.  319, 
courts  will  not  disturb  contract  against  public  policy  where  fully 
executed;  Gridley  v.  Wynant,  23  How.  503,  16  L.  411.  title  of  bona 
fide  purchaser  from  trustee  is  not  contaminated  by  the  illegality 
of  the  trust.  Cited  in  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  319,  21 
S.  W.  156,  discussing  property  interests  of  wife  in  community  prop- 
erty, where  marriage  is  illegal. 

Partnership. —  When  money  has  come  into  the  hands  of  a  part- 
nership on  a  partnership  transaction,  although  illegally  acquired,  it 
Is  partnership  assets,  and  must  be  accounted  for  as  such,  pp.  237, 
238. 

Cited  and  followed  in  Brooks  v.  Martin,  2  Wall.  81,  17  L.  735. 
Cited  in  Biirke  v.  Flood,  6  Sawy.  227,  1  Fed.  548,  stating  rule  ut 
supra;  McDonald  v.  Lund,  13  Wash.  418,  421.  422,  43  Pac.  349, 
350,  351,  applying  rule;  W.  U.  Telegraph  Co.  v.  Union  Pac.  Ry.  Co., 
1  McCrary,  563,  3  Fed.  428,  holding  property  accumulated  under 
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void  illegal  contract  will  be  distributed  according  to  equity;  Cres- 
cent Ins.  Co.  V.  Bear,  23  Fla.  54,  11  Am.  St.  Rep.  333,  1  So.  319,  not 
only  profits  of  illegal  venture  must  be  accounted,  but  where  losses 
have  been  adjusted,  obligation  given  by  one  to  the  other,  may  be 
foundation  for  action;  State  v.  Baltimore,  etc.,  R.  R.,  34  Md.  366, 
367,  holding  accounting  may  be  compelled  of  moneys  received  un- 
der unconstitutional  contract;  Willson  v.  Owen,  30  Mich.  476,  col- 
lecting authorities  and  applying  rule;  Gilliam  v.  Brown,  43  Miss. 
665,  Hatch  v.  Hansen,  46  Mo.  App.  334,  335,  Gregory  v.  Wilson, 
36  N.  J.  L.  318,  13  Am.  Rep.  450,  and  De  Leon  v.  Trevino,  49  Tex. 
95,  30  Am.  Rep.  106,  all  to  same  efTect;  and  cited  In  note  on  ac- 
counting for  profits  of  illegal  business,  30  Am.  Rep.  109. 

Denied  in  Todd  v.  RafPerty,  30  N.  J.  Eq.  259,  holding  there  can  be 
no  accounting  for  the  proceeds  of  fraud.  Distinguished  in  Watson 
V.  Murray,  23  N.  J.  Bq.  262,  refusing  to  entertain  suit  to  wind  up 
lottery  i>artnership. 

Illegal  contract. —  Where  illegal  contract  is  completed,  and  money 
I  has  been  received  by  a  Joint  owner  by  force  of  the  illegal  contract, 

he  will  not  be  permitted  to  retain  it,  and  cannot  protect  himself  by 
I  the  illegality  of  the  transaction,  but  must  account  to  his  associates, 

p.  238. 

I  Cited  and  applied  on  precise  point  in  Wann  v.  Kelly,  2  McCrary, 

630,  5  Fed.  587,  Willson  v.  Owen,  30  Mich.  476,  Gilliam  v.  Brown, 
43  Miss.  665,  Carklns  v.  Anderson,  21  Neb.  368,  32  N.  W.  157, 
Gregory  v.  Wilson,  36  N.  J.  L.  318,  13  Am.  Rep.  450,  and  McDonald 
V.  Lund,  13  Wash.  418,  421,  422,  43  Pac.  349,  350,  351d;  Robison 
v.  McCracken,  52  Fed.  730,  applying  rule  to  case  of  fraudulent 
contract  of  corporation;  Hyer  v.  Richmond  Traction  Co.,  80  Fed. 
848,  42  U.  S.  App.  522,  dissenting  opinion,  applying  rule  to  case  of 
contract  void  as  against  public  policy;  Warren  v.  Hewitt,  45  Ga. 
508,  an  agent  may  recover  moneys  advanced  to  his  principal  in 
furtherance  of  the  illegal  object,  where  the  latter,  after  the  ad- 
vance, ratifies  the  agent's  act;  State  v.  Louisiana  State  Bank,  20 
La.  Ann.  470,  where  the  transactions  that  were  illegal  have  become 
accomplished  ^acts,  they  cannot  be  afPected  by  any  action  of  the 
courts.  And  see  State  v.  Baltimore,  etc.,  R.  R.,  34  Md.  366,  367, 
and  Hatch  v.  Hanson,  46  Mo.  App.  334,  335. 

Distinguished  in  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  845,  42 
U.  S.  App.  522,  Mexican,  etc.,  Banking  Co.  v.  Lichtenstein,  10  Utah, 
343,  37  Pac.  575,  and  Snell  v.  Dwight,  120  Mass.  17,  all  holding  that 
where  cause  of  action  is  founded  on  illegal  transactions,  there  can 
be  no  accounting  for  the  fruits;  HofPmann  v.  McMullen,  83  Fed. 
381,  48  U.  S.  App.  613,  holding  similarly:  Goodrich  v.  Tenney,  144 
IlL  438,  36  Am.  St  Rep.  465,  33  N.  E.  48,  19  L.  R.  A.  376,  and  n., 
courts  of  Justice  will  not  enforce  illegal  contracts  nor  aid  in  the 
division  of  the  profits  of  an  illelpral  transaction  among  associates; 
Hallam  v.  Hoffman,  5  Kan.  App.  807,  48  Pac.  603,  to  same  effect; 
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Wegner  Bros.  ▼.  Biering,  66  Tex.  511,  note  substituted  for  note 
founded  on  Illegal  consideration,  is  tainted  with  same  vice. 

Distinguished  in  McMullen  y.  Hoffman,  174  U.  S.  665,  666,  663, 
668,  19  S.  Ct  845,  848,  860,  holding,  where  two  bidders  for  public 
work  entered  Into  a  combination  to  share  profits,  that  it  was  a 
fraud  on  the  public,  and  do  suit  for  dlYislon  of  profits  would  be 
entertained. 

Illegal  oontracts. —  A  share  in  an  association  organized  for  the 
purpose  of  fitting  out  an  expedition  against  Spain,  In  aid  of  Mexico, 
although  transaction  is  illegal,  may  be  assigned  to  a  bona  fide 
holder,  and  upon  subsequent  acknowledgment  of  the  indebtedness 
by  Mexico,  the  assignee  becomes  substituted  to  all  the  rights  of  the 
original  shareholder,  p.  238. 

Oited  to  yarious  applications,  as  follows:  McDonald  y.  Lund,  13 
Wash.  418,  421,  422,  43  Pac.  349,  350,  351,  sustaining  action  for 
share  of  proceeds  of  gambling  partnership;  Hatch  y.  Hanson,  46 
Mo.  App.  834,  835,  sustaining  action  for  recoyery  of  moneys  col- 
lected from  lottery;  McMicken  y.  Perln,  18  How.  610,  15  L.  506, 
lender  of  money  borrowed  for  an  Illegal  purpose  cannot  plead  that 
fact  and  thereby  retain  possession  of  property  giyen  as  security; 
Hamilton  y.  Wood,  65  Minn.  488,  67  N.  W.  210,  equity  will  not  re- 
fuse to  interfere  merely  because  the  subject-matter  In  respect  to 
which  relief  is  asked  may  haye  grown  out  of  a  fraudulent  or  il- 
legal transaction;  The  Gharles  B.  Wiswall,  86  Fed.  674,  67  U.  8. 
App.  185,  42  L.  B.  A.  87,  the  test  whether  a  demand  connected  witb 
an  Illegal  transaction  is  capable  of  being  established  at  law,  is 
whether  the  plaintiff  requires  the  aid  of  the  illegal  transaction 
to  establish  his  case;  Patty-Joiner  Go.  y.  Oity  Bank,  15  Tex.  Ciy. 
App.  485,  41  S.  W.  177,  collecting  cases  and  holding  similarly;  Kins- 
man y.  Parkhurst,  18  How.  293,  15  L.  387,  holding  assignee  of  pat- 
ent cannot  resist  suit  for  accounting  on  ground  that  patent  was 
inyalid;  Scheible  y.  Bacho,  41  Ala.  438,  holding  that,  although  an 
act  be  illegal,  those  acts  growing  out  of  it,  done  without  complicity 
in  the  original  illegal  purposes,  will  be  sustained  where  independent 
transactions;  Clements  y.  Graham,  24  La.  Aftn.  448,  dissenting  opin- 
ion, to  same  effect  Cited,  arguendo,  in  Latham  y.  Clarke,  25  Ark. 
599,  dissenting  opinion;  Sandidge  y.  Sanderson,  21  La.  Ann.  766, 
dissenting  opinion,  and  McVeigh  y.  Bank  of  Old  Dominion,  26 
Gratt  199.  Cited  in  discussion  in  Heckman  y.  Swarts,  50  Wis.  270, 
6  N.  W.  892.    Cited  in  note  on  illegal  contracts,  in  37  Am.  Bep.  204. 

Miscellaneous. —  Cited  historically  in  passing  in  Mayer  y.  White, 
24  How.  320,  16  L.  658,  another  branch  of  the  same  litigation. 
Cited  in  Union,  etc.,  R.  R.  Go.  y.  Durant,  96  U.  S.  679,  24  L.  393,  to, 
point  that  designation  of  person  as  trustee  is  sufficient  to  put  third, 
persons  dealing  with  property  upon  inquiry.  Cited,  without  par- 
ticular application,  in  Dent  y.  Ferguson,  132  U.  S.  67,  33  L.  248,  10 
S.  Gt  19,  and  N.  W.  Ins.  Go.  y.  Elliott,  7  Sawy.  22,  6  Fed.  229. 
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17  How.  23&-274,  15  L.  135,  WILLIAMS  v.  GIBBES. 

InsolTency. —  Where  the  owner  of  a  share  in  a  company  formed 
for  an  unlawful  purpose  becomes  insolvent,  the  share  does  not  pass 
to  the  trustee,  p.  250. 

Affirmed  in  Williams  y.  Gibbes,  20  How.  587,  15  L.  1014. 

Courts. —  Supreme  Court  will  follow  the  construction  of  a  State 
statute  by  the  highest  court  of  a  State,  p.  250. 

Insolvency. —  Maryland  act  of  1841,  confirming  defective  sales 
in  Insolvency  in  certain  cases,  does  not  cure  a  sale  void  for  want 
of  title  in  the  trustee,  p.  258. 

Equity. —  In  the  distribution  In  chancery  of  a  common  fund 
among  the  several  parties  interested,  an  absent  party  who  had  no 
notice  and  not  guilty  of  willful  laches,  or  unreasonable  neglect,  will 
not  be  concluded  by  the  decree  of  distribution  from  the  assertion 
of  his  rights  by  petition  against  the  trustee  or  in  case  of  distribu- 
tion pursuant  to  an  order  of  court  against  the  distributees,  p.  255. 

Affirmed  in  the  Matters  of  Howard,  0  Wall.  185,  19  L.  637.  Fol- 
lowed in  Martin  v.  Rainwater,  56  Fed.  11,  12  U.  S.  App.  232,  Burke 
V.  Short,  79  Fed.  8,  and  Continental  Bank  v.  Hellman,  81  ITed. 
42.  Affirmed  in  Continental  Bank  v.  Heilman,  86  Fed.  516,  Col- 
lamore  v.  Wilder,  19  Kan.  80,  Public  Works  v.  Columbia  College, 
17  Wall.  581,  21  L.  692,  Thompson  v.  Reno  Sav.  Bank,  19  Nev.  292, 
9  Pac.  882,  and  Pierce  v.  Calhoun,  59  Mo.  275,  satisfactory  excuse 
must  be  given  for  failure  to  present  claim  before  distribution;  Pul- 
liam  V.  Pulliam,  10  Fed.  74,  F.  C.  11,463a,  refunding  may  be  com- 
pelled after  distribution;  Johnson  v.  Culbertson,  79  Fed.  5,  creditor 
of  deceased  debtor  must  after  distribution  seek  his  remedy  in 
equity;  Bickford  v.  McComb,  88  Fed.  432,  failure  of  resident  cred- 
itor to  file  claims  against  insolvent  for  ten  years  is  inexcusable 
negligence;  Moran  v.  Hagerman,  64  Fed.  505,  29  U.  S.  App.  71,  hold- 
ing bondholders  represented  by  trustee  are  not  parties  to  decree,  so 
far  as  trustee  acts  without  the  scope  of  his  powers;  Glenn  v. 
Farmers'  Bank,  80  N.  C.  100,  a  creditor  of  an  insolvent  bank,  who 
failed  to  present  his  claim  before  time  limited,  and  was  not  guilty 
of  laches,  is  entitled  to  prove  his  claim  afterwards.  Cited  in  Flash 
V.  Wilkerson,  22  Fed.  691,  discussing  general  remedial  powers  of 
equity  courts  in  creditors'  suits;  Hunt  v.  Fisher,  29  Fed.  807,  dis- 
cussing equitable  interference  in  case  of  judicial  sales;  Bush  v. 
Glover,  47  Ala.  174,  collecting  authorities  on  what  constitutes  ''ex- 
ercise of  jurisdiction."  Cited,  obiter,  in  Bedford  Quarries  v.  Thom- 
linson,  95  Fed.  211,  discussing  jurisdiction  of  equity  to  subject  as- 
sets of  deceased  debtor  to  payment  of  debts. 

Held  inapplicable  in  George  v.  St.  Louis,  etc.,  Ry.,  44  Fed.  122, 
in  suit  by  judgment  creditors  to  reach  property  that  could  not  be 
effectively  reached  by  execution. 
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Executors  and  administrators. —  Where  no  distribution  bas  been 
made  under  order  of  court,  bill  will  lie  against  executor  to  recover 
fund  which  has  come  into  his  hands,  p.  257. 

Affirmed  in  WiUiams  ▼.  Gibbes,  20  How.  541,  15  L.  1015. 

Miscellaneous. —  Cited  on  subsequent  appeals  in  same  litig^ation  in 
20  How.  536,  15  L.  1013,  and  In  the  Matters  of  Howard,  9  WalL 
185,  19  L.  637.  Cited,  without  particular  application,  in  Hall  y. 
Sullivan  B.  B.  Co.,  11  Fed.  Cas.  261. 

17  How.  274-275,  15  L.  148,  GOODING  v.  OLIVBB. 

Similar  to  Williams  v.  Gibbes,  17  How.  239,  ante,  and  similarly 
decided  upon  authority  of  opinion  thereon,  p.  274. 

Cited  historically  in  Mayer  v.  White.  24  How.  320,  16  L.  658. 
another  branch  of  the  same  litigation,  and  referred  to  in  Mayer 
Y.  White.  24  How.  322,  16  L.  659,  as  furnishing  a  conclusive  answer 
to  the  proposition  that  the  plaintiff  in  the  citing  case  was  con- 
cluded by  the  decision  in  the  principal  case;  Hall  v.  Sullivan  R.  R. 
Co.,  11  Fed.  Cas.  261,  citing  to  same  effect  as  Williams  y.  Gibbes, 
ante. 


17  How.  275-282,   15  L.  101,   STAFFORD  v.   UNION  BANK  OF 
LOUISIANA. 

Appeal  and  error. —  It  is  the  duty  of  a  district  Judge,  upon  al- 
lowing an  appeal,  to  take  security  on  the  appeal  in  the  sum  de- 
creed, p.  279. 

Affirmed  in  Stafford  y.  New  Orleans,  etc..  Banking  Co.,  17  How. 
283,  15  L.  102.  and  French  v.  Shoemaker,  12  WalL  99,  20  L.  271,  in- 
demnity must  be  for  the  whole  amount  of  the  Judgment,  including 
damages  for  the  delay,  and  costs  and  interest  on  the  appeal. 

Appeal  and  error  —  Supersedeas. —  Where  the  district  Judge,  in 
allowing  an  appeal,  fails  to  take  security  on  the  appeal  in  the  sum 
decreed,  appellant  is  not  entitled  to  a  supersedeas  of  any  process 
•  necessary  to  carry  the  decree  into  effect,  p.  279. 

Affirmed  in  Stafford  v.  New  Orleans,  etc.,  Banking  Co.,  17  How. 
283.  15  L.  102.  and  Telegraph  Co.  v.  Eyser,  19  Wall.  430,  22  L.  44. 
Followed  in  Ex  parte  Sibert,  67  Ala.  352. 

Criticised  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387,  27  L. 
613,  2  S.  Ct  919.  stating  rule  of  principal  case  has  been  modified 
and  overruled,  collecting  and  reviewing  authorities. 

liandamus. — Where  District  Court  refuses  to  carry  decree  into 
effect,  no  sufficient  security  having  been  given  to  entitle  appellant 
to  a  supersedeas,  mandamus  will  issue  to  compel  the  Judge  to  carry 
the  decree  into  effect,  p.  280. 

Affirmed  in  Stafford  v.  New  Orleans,  etc.,  Banking  Co.,  17  How. 
283,  15  L.  102,  and  Ex  parte  Bradley,  7  WalL  376,  19  L.  218,  Supreme 
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Court  has  authority  to  issue  writs  of  mandamus;  Lake  v.  Lalce, 
17  Nev.  240,  30  Pac.  881,  and  State  Supreme  Court;  Bledsoe  y.  In- 
ternational Ry.  Co.,  40  Tex.  593,  to  same  effect 

Appeal  and  error. —  Where  security  given  is  sufficient  to  bring 
the  cause  before  the  Supreme  Court  by  appeal,  though  not  to  sus- 
pend execution,  appeal  will  not  be  dismissed,  p.  280. 

Affirmed  in  Stafford  y.  New  Orleans,  etc.,  Banking  Co.,  17  How. 
283,  15  L.  102. 

17  How.  283-284,  15  L.  102,  STAFFORD  v.  NEW  ORLEANS.  ETC., 
BANKING  CO. 

The  decisions  in  Stafford  y.  Union  Bank,  17  How.  275,  15  L.  101, 
affirmed  on  all  points,  p.  283. 

No  citations. 

17  How.  284-314,  15  L.  102,  UNITED  STATES  y.  GUTHRIE. 

Mandamus  having  been  refused  in  the  court  below,  the  question 
was  reviewed  in  the  Supreme  Court  on  writ  of  error,  p.  301. 

Cited  in  Ex  parte  De  Groot,  6  Wall.  497,  18  L.  888,  as  authority 
on  proposition  that  writ  of  error  is  proper  procedure,  where  man- 
damus refused  below. 

KandamuB. —  There  is  no  power  in  the  Federal  courts  to  com- 
mand the  withdrawal  of  a  sum  of  money  from  the  United  States 
treasury  to  be  applied  in  satisfaction  of  a  controverted  claim 
against  the  United  States,  such  as  payment  of  salary  of  district 
Judge  removed  by  the  president,  p.  803. 

Denied  in  Weeks  v.  Gamble,  13  Fla.  23,  24,  holding,  where  pro- 
vision is  made  by  law  for  salary  of  an  officer,  controller  may  be 
compelled  by  mandamus  to  draw  his  warrant. 

Mandamus  extends  only  to  such  acts  as  are  purely  ministerial, 
p.  304. 

Affirmed  in  United  States  v.  Seaman,  17  How.  230,  15  L.  227, 
Gaines  v.  Thompson,  7  Wall.  352,  19  L.  65,  Secretary  v.  McGar- 
rahan,  9  WalL  312,  19  L.  583,  Carrick  v.  Lamar,  116  U.  S.  426,  29  L. 
678,  6  S.  Ct  425,  United  States  v.  Black,  128  U.  S.  48,  32  L.  357, 
9  S.  Ct  15,  and  United  States  v.  Lament,  155  U.  S.  308,  39  L.  163, 
15  S.  Ct  98.  Followed  in  Hough  v.  Western  Transportation  Co., 
1  Biss.  429,  F.  C.  6,724,  Freeman  v.  Selectmen,  34  Conn.  416,  Amer- 
ican Casualty  Co.  v.  Fyler,  60  Conn.  462,  25  Am.  St  Rep.  342,  22 
AtL  495,  White's  Creek  Co.  v.  Marshall,  2  Baxt  123,  United  States 
y.  Windom,  137  U.  S.  643,  34  L.  814,  11  S.  Ct  199,  collecting  cases; 
Ex  parte  Thompson,  52  Ala.  101,  Taylor  v.  Kolb,  100  Ala.  606,  13 
So.  780,  Kuechler  v.  Wright,  40  Tex.  631,  672,  687,  and  McCauley 
y.  Brooks,  16  CaL  42,  61,  analyzing  principal  case  and  issuing  writ 
to  compel  State  controller  to  sign  wan-ant;  Bryan  v.  Cat  tell,  15 
Iowa,  546,  ruling  similarly;  Noble  v.  Union  River,  etc.,  R,  R.  Co., 
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147  U.  S.  171,  37  L.  126.  13  S.  Ct.  272,  holding  Injunction  will  He 
in  analogous  cases;  Chaff raix  v.  Board  of  Liquidation,  11  Fed.  645, 
State  officers  may  be  enjoined  from  diverting  fund  set  apart  for 
specific  purpose;  Gurnee  v.  Spear,  68  Ga.  714,  refusing  mandamus 
against  State  treasurer,  where  proper  appropriation  had  not  been 
made  and  proper  warrants  drawn  and  countersigned. 

Handamus  will  not  lie  where  right  of  judgment  or  decision  rests 
with  officer,  p.  304. 

Followed  In  United  States  v.  Windom,  137  U.  S.  643,  34  L.  814, 
11  S.  Ct  199,  collecting  cases;  State  v.  Burke,  33  La.  Ann.  512,  State 
V.  Kendall,  15  Neb.  267,  18  N.  W.  87,  People  v.  Leonard,  74  N.  Y. 
445,  Brown  v.  Turner,  70  N.  C.  105,  Burton  v.  Furman,  116  N.  C. 
169,  20  S.  E.  444,  State  v.  Vemer,  30  S.  C.  280,  9  S.  E.  114,  and 
United  States  ▼.  Seaman,  17  How.  230,  15  L.  227,  refusing  to  review 
action  of  superintendent  of  public  printing,  where  law  reposed  dis- 
cretion to  act;  Gaines  v.  Thompson,  7  WalL  352,  19  L.  65,  refusing 
to  review  action  of  secretary  of  interior  In  cancelling  entry  for 
land;  Freeman  v.  Selectmen,  34  Conn.  416,  refusing  to  control  ac- 
tion of  selectmen  In  deciding  upon  qualifications  of  persons  apply- 
ing to  be  admitted  as  electors;  Seymour  v.  Ely,  37  Conn.  108,  re- 
fusing to  control  action  of  superintendent  of  highways;  The  Sec- 
retary V.  McGarranan,  9  Wall.  312,  19  L.  583,  mandamus  will  not 
Jiie  to  compel  secretary  of  the  interior  to  issue  patent;  Carrlck  v. 
Lamar,  116  U.  S.  426,  29  L.  678,  6  S.  Ct.  425,  nor  to  compel  secretary 
of  interior  to  cause  survey  to  be  made  of  an  Island  in  the  Mis- 
sissippi; United  States  v.  Black,  128  U.  S.  48.  32  L.  357,  9  S.  Ct  15, 
nor  to  compel  secretary  of  interior  to  increase  pension;  United 
States  V.  Lamont  155  U.  S.  308,  39  L.  163,  15  S.  Ct  98,  nor  to  com- 
pel the*  secretary  of  war  to  sign  a  second  contract  with  one  al- 
ready bound  to  the  United  States  on  different  terms;  Hough  v. 
Western  Transportation  Co.,  1  Biss.  429,  F.  C.  6,724,  nor  to  com- 
pel a  State  court  to  transfer  a  cause  to  a  Federal  court;  Ex  parte 
Echols,  39  Ala.  700,  88  Am.  Dec.  751,  nor  to  compel  speaker  of 
State  house  of  representatives  to  send  to  the  senate  a  bill  alleged 
to  have  passed  the  house;  Ex  parte  Thompson,  52  Ala.  101,  nor  to 
compel  a  judge  to  approve  an  official  bond;  Taylor  v.  Kolb,  100 
Ala.  606,  13  So.  780,  nor  to  control  action  of  election  board;  Amer- 
ican, etc.,  Security  Co.  v.  Fyler,  60  Conn.  459,  25  Am.  St  Rep.  339, 
22  Atl.  494,  nor  to  compel  insurance  commissioner  to  admit  a  for- 
eign insurauce  company;  Bledsoe  v.  International  Ry.  Co.,  40  Tex. 
560,  564,  mandamus  will  not  lie  against  controller  of  State  in  re- 
spect to  executive  act 

Cited  in  discussion  In  Van  Antwerp  v.  Hulburd,  7  Blatchf.  433, 
F.  C.  16,826,  suit  in  equity  cannot  be  brought  by  a  private  person 
to  control  the  administration  of  one  of  the  executive  departments 
of  the  government.  Cited,  arguendo,  in  Nougues  v.  Douglass,  7  Cal. 
71,  80,  Houston,  etc.,  Ry.  Co.  v.  Randolph,  24  Tex.  341,  342,  and 
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State  ▼.  Botwitt,  16  Mont  45,  37  Pac.  851,  dissenting  opinion. 
Cited,  obiter,  in  Keenan  v.  Perry,  24  Tex.  261. 

Execntive  departments. —  Secretary  of  the  treasnry  is  inhibited 
from  directing  the  payment  of  moneys  not  specifically  appropriated 
by  law,  p.  804. 

Iffandamtts  is  not  a  legal  remedy  to  try  title  to  office,  p.  305. 

Followed  in  Anderson  y.  Ck>lson,  1  Neb.  173,  Brown  v.  Turner, 
70  N.  0.  105,  Lynde  v.  Dibble,  10  Wash.  330,  53  Pac.  371,  and  In  re 
Yancey,  28  Fed.  449,  title  of  appointee  to  office  is  not  proper  sub- 
ject of  inquiry  in  mandamus  proceeding.   . 

Limited  in  Weeks  v.  Gamble,  13  Fla.  26,  holding  court  may  de- 
termine whether  officer's  appointment  is  void,  where  there  is  no 
other  incumbent  exercising  its  functions  by  color  of  right. 

United  States. —  President  has  no  power  to  remove  a  territorial 
judge,  per  McLean,  J.,  dissenting,  p.  312. 

Cited  in  Pafsons  t.  United  States,  167  U.  S.  336,  42  L.  188,  17  S. 
Ot.  884,  as  showing  an  exception  to  general  acquiescence  in  the 
power  of  the  president  to  remove  from  office;  McAllister  v.  United 
States,  141  U.  S.  193,  35  L.  699,  11  S.  Ct  956,  dissenting  opinion, 
arguing  president  has  no  power  to  suspend  from  office  the  district 
Judge  of  Alaska;  United  States  v.  Avery,  Deady,  208,  F.  G.  14,481, 
power  of  removal  has  been  conceded  to  the  president  by  Congress; 
Case  of  District  Attorney  of  the  United  States,  7  Fed.  Cas.  737, 
discussing  tenure  of  office  act;  People  v.  Jewett,  6  Cal.  292,  holding 
governor  of  State  may  not  remove  notary. 

Miscellaneous. —  Cited  erroneously  in  Welbom  v.  Akin,  44  Ga. 
425. 

17  How.  31&-322,  15  L.  77,  CLABK  v.  CLABK. 

Bankruptcy  —  Fraudulent  concealment. —  Where  a  bankrupt  con- 
'  trived  in  his  schedule  to  conceal  the  value  of  a  claim  which  he  had 
pending  against  a  foreign  government,  so  that  the  assignee  reported 
it  of  no  value,  and  subsequently  sold  it  for  a  nominal  sum  to  a 
sister  of  the  bankrupt,  who  conveyed  it  to  him,  the  purchase  was 
fraudulent,  p.  319. 

Cited  in  In  re  Herdlc,  40  Fed.  361. 

United  States. —  Under  act  of  1849,  respecting  Mexican  claims, 
all  persons  claiming  title  to  money  not  awarded  in  their  own  names, 
might  notify  the  secretary  of  the  treasury  of  their  intention  to 
contest,  and  it  became  the  duty  of  the  treasurer  to  detain  the 
money,  p.  320. 

Cited  in  United  States  v.  Lee,  106  U.  S.  239,  27  L.  188,  1  S.  Ct  276, 
as  illustration  of  how  case  where  United  States  has  permitted  suit 
to  be  brought  against  it;  Briggs  v.  Light-Boats,  11  Allen,  177,  to 
similar  effect  Cited  in  Calder  v.  Henderson,  54  Fed.  807,  2  U.  S. 
App.  627,  referring  to  injunction  against  treasurer. 
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Bankraptey. —  Where  statute  required  persons  other  than  those 
in  whose  favor  award  was  made,  claiming  the  award,  to  give 
notice  within  thirty  days,  a  Judgment  creditor  of  an  insolvent  who 
has  fraudulently  repurchased  the  claim  upon  which  the  award  is 
based,  may  give  the  notice  where  the  original  assignee  is  dead, 
p.  320. 

Discharge  in  bankruptcy  discharges  bankrupt  personally,  and 
also  his  future  acquisitions,  but  the  property  and  rights  of  prop- 
erty, and  rights  which  vested  in  the  assignee,  remain  subject  to 
the  creditors,  p.  321. 

Cited  and  principle  relied  upon  in  Sessions  v.  Bomadka,  145  U.  S. 
40.  36  L.  613,  12  S.  Ct  801,  where  the  existence  of  property  has 
been  fraudulently  concealed  until  after  discharge,  it  is  possible  for 
Bankruptcy  Ck)urt  to  reopen  the  case  and  vacate  the  discharge: 
May  V.  New  Orleans,  etc.,  R.  R.  Ck).,  44  La.  Ann.  454,  10  So.  772. 
I  holding  title  of  assignee  cannot  be  divested  by  any  act  of  bankrupt 

Bankruptcy. —  After  death  of  assignee,  any  creditor  may  bring 
a  bill  to  detain  a  fund  for  the  creditors  generally,  to  be  admin- 
istered by  an  assignee  to  be  subsequently  appointed  by  the  Bank- 
ruptcy Court,  p.  321. 

Cited  in  In  re  Herdic,  40  Fed.  361,  approving  procedure  in  prin- 
cipal case;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods, 
256,  F.  C.  8,541,  discussing  injunction  against  government,  where 
title  to  money  is  in  controversy. 

Bankruptcy. —  A  subsequently-appointed  assignee  is  a  proper 
party  complainant  in  a  bill  brought  by  a  creditor  subsequent  to  the 
decease  of  the  original  assignee  and  before  his  place  is  filled  by 
appointment,  p.  321. 

Distinguished  in  Glenny  v.  Langdon,  98  U.  S.  23,  25  L.  44,  hold- 
ing property  fraudulently  concealed  can  only  be  recovered  by  cred- 
itors through  instrumentality  of  assignees. 

Bankruptcy. —  Provision  of  statute  requiring  suits  by  or  against 
assignee  to  be  brought  within  two  years  after  accrual  of  cause  of 
nction,  relates  to  suits  by  or  against  the  assignee  with  respect  to 
parties  other  than  the  bankrupt,  p.  321. 

Affirmed  in  Phelps  v.  McDonald,  99  U.  S.  306,  25  L.  475,  Dushane 
V.  Beall,  161  U.  S.  515,  40  L.  792,  16  S.  Ct.  638,  Scott  v.  Devlin,  89 
Fed.  977.  and  Minot  v.  Tappan,  127  Mass.  339,  a  bill  in  equity 
brought  by  trustees  under  a  will  to  obtain  instructions  of  the  court 
where  the  assignee  of  one  of  the  heirs  was  made  a  party,  is  not 
within  the  statute;  Bowen  v.  Delaware,  etc.,  R.  R.  Co.,  153  N.  Y. 
488,  489,  60  Am.  St  Rep.  675,  676,  47  N.  E.  911,  nor  to  an  action  of 
ejectment  against  a  defendant  who  has  entered  since  title  vested  in 
assignee  in  banki*uptcy. 
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Distingutshed  in  Leech  v.  Dawson,  23  Fed.  656,  657,  holding  that 
action  by  assignee  against  bankrupt  to  recover  land  fraudulently 
claimed  as  homestead,  is  within  the  statute. 

Bankruptcy. —  Failure  to  prove  debt  does  not  prevent  a  creditor 
of  bankrupt  from  suing  to  detain  a  fund  belonging  to  the  bank- 
rupt's estate,  p.  321. 

Miscellaneous. —  Cited  historically  in  Booth  v.  Clark,  17  How. 
329,  15  L.  167,  and  Clark  v.  liackett,  1  Black,  79,  17  L.  70,  other 
branches  of  the  same  litigation.  Cited  in  Phelps  v.  McDonald,  99 
U.  S.  307,  25  L.  476,  remarking,  where  contest  is  between  bankrupt 
and  assignee,  touching  a  fund  in  the  treasury,  derived  from  a  for- 
eign government,  the  secretary,  though  not  a  party,  was  enjoined 
from  paying  it  over  pending  the  controversy.  And  distinguished 
on  same  proposition  in  Phelps  v.  McDonald,  99  U.  S.  308,  25  L.  476, 
dissenting  opinion.  Cited,  obiter,  in  Bank  v.  McLeod,  38  Ohio  St. 
185,  and  Beeson  v.  Shively,  28  Kan.  580.  Cited  erroneously  in 
Graydon  y.  Church,  7  Mich.  53,  should  cite  succeeding  case. 

17  How.  322-340,  16  L.  164,  BOOTH  v.  CLARK. 

Receivers  appointed  in  creditors'  suits  have  no  powers  except 
such  as  are  conferred  upon  them  by  the  order  of  appointment  and 
the  course  and  practice  of  the  court,  p.  331. 

Cited  and  applied  in  Loney  v.  Penniman,  43  Md.  132,  and  Davis 
v.  Snead,  33  Gratt.  709,  both  holding  receiver  who  has  sold  property 
under  decree  of  court  of  equity  and  taken  a  bond  to  secure  purchase 
money,  is  not  a  creditor  within  the  meaning  of  Virginia  statute  au- 
thorizing surety  on  bond  to  notify  creditor  to  sue  thereon;  Blair 
v.  Core,  20  W.  Va.  268,  holding  receiver  authorized  to  take  bond  has 
no  authority  to  sue  on  It  unless  specially  given;  Pendleton  v.  Rus- 
seU,  144  U.  S.  645.  36  L.  576,  12  S.  Ct.  745,  receiver  cannot  take 
charge  of  any  proceeding  in  a  foreign  Jurisdiction  without  express 
authority  of  the  court  whose  officer  he  was;  Porter  v.  Sabin,  149 
U.  S.  479,  37  L.  818,  13  S.  Ct  1010,  court  administers  the  estate 
through  the  receiver  as  its  officer.  Cited,  without  particular  ap- 
plication, in  Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall.  401, 
20  L.  845. 

Beceiver  is  officer  of  the  court,  and  it  is  the  court  itself  which  has 
the  care  of  the  property  in  dispute,  p.  331. 

Cited  and  relied  upon  in  Perego  v.  Bonesteel,  5  Biss.  69,  F.  C. 
10,977,  holding  property  in  hands  of  receiver  not  subject  to  attach- 
ment; Gaither  v.  Stockbridge,  67  Md.  225,  9  Atl.  633,  holding  re- 
ceiver is  not  assignee  of  property  and  incurs  no  liability  for  rent; 
Bell  V.  American  Protective  League,  163  Mass.  563,  47  Am.  St.  Rep. 
484,  40  N.  E.  869,  28  L.  R.  A.  455,  receiver  does  not  become  assignee 
of  the  term  of  the  lease;  Andrews  v.  Smith,  5  Fed.  837,  19  Blatchf. 
104,  Young  V.  Aronson,  27  Fed.  242.  Chaffee  v.  Quidnlck  Co.,  13  R. 
L  448,  Davis  v.  Snead,  33  Gratt  709,  Blair  v.  Core,  20  W.  Va.  268» 
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Ocean  S.  S.  Go.  y.  Wilder,  33  S.  B.  (Ga.)  182,  and  Central  Tmst 
Co.  V.  Worcester  Cycle  Mfg.  Co.,  93  Fed.  717,  all  applying  rule; 
Bowman  y.  Harris,  95  Fed.  918,  holding  court  appointing  receiyer 
may  reserye  to  Itself  right  to  determine  all  property  claims  against 
him;  Swope  y.  Yillard,  61  Fed.  420,  holding  stockholder  cannot 
sue  on  cause  of  action  of  corporation  in  hands  of  receiyer  without 
first  applying  to  court  which  appointed  receiyer,  to  direct  him  to 
sue.    And  see  Porter  y.  Sabin,  149  U.  S.  479,  37  L.  818, 13  S.  Ct  1010. 

Beceiver  is  the  custodian  of  the  interests  of  all  the  parties  who 
may  establish  rights  in  the  cause,  p.  831. 

Cited  approyingly  in  Dettra  y.  Kestner,  147  Pa.  St  574. 

Equity. — Court  of  chancery  may  compel  the  defendant,  oyer 
whom  it  has  Jurisdiction,  either  to  bring  property  in  question  within 
the  Jurisdiction  of  the  court,  or  to  execute  such  a  conyeyance  thereof 
as  will  be  sufficient  to  yest  the  legal  title  as  well  as  the  possession 
according  to  the  lex  loci  rel  sitse,  p.  332. 

Cited  approyingly  in  State  y.  JacksonyiUe,  etc.,  R.  B.  Co.,  15  Fla. 
289,  291,  dissenting  opinion,  Loney  y.  Penniman,  43  Md.  133,  Gray- 
don  y.  Church,  7  Mich.  53,  Morris  y.  Hand,  70  Tex.  484,  8  S.  W.  211, 
and  Straughan  y.  Hallwood,  30  W.  Ya.  288,  289,  8  Am.  St  Rep.  42, 
43,  4  S.  E.  402,  discussing,  without  passing  upon  general  practice 
referred  to  above;  Smith  y.  Chicago,  etc.,  Ry.  Co.,  23  Wis.  270,  hold- 
ing assignee  under  assignment  made  under  compulsory  process,  may 
sue  in  foreign  court 

Equity. —  Where  property  is  without  the  Jurisdiction,  court  of 
Chancery  can  only  act  upon  through  the  defendant  in  personam, 
p.  333. 

Cited  in  Morris  y.  Hand,  70  Tex.  484,  8  S.  W.  211,  holding  suit 
may  be  brought  in  one  State  to  compel  specific  performance  of  con- 
tract for  sale  of  lands  in  another;  State  y.  Jacksonville,  etc.,  R.  R. 
Co.,  15  Fla.  289,  291.  Cited  in  Bullock  y.  Bullock,  51  N.  J.  Eq.  448, 
27  Atl.  436,  to  proposition  that  judgments  obtained  in  one  State 
can  only  be  made  effectual  by  the  courts  pronouncing  them  by  pro- 
ceedings in  personam;  Means  y.  Worthington,  22  Ohio  St  629, 
holding,  on  suit  to  foreclose  a  chattel  mortgage,  sale  may  be  made 
by  master,  even  though  property  be  not  within  the  Jurisdiction. 

Equity. — A  court  of  chancery  has  no  power  directiy  to  afPect 
property  out  of  the  bounds  of  its  Jurisdiction,  p.  333. 

Cited  to  above  proposition  in  Atkins  v.  Wabash,  etc..  By.  Co., 
29  Fed.  173,  Schlndelholz  v.  CuUum,  55  Fed.  889,  12  U.  S.  App.  242. 
and  Moseby  v.  Burrow,  52  Tex.  404,  all  holding  assignment  by  order 
of  Bankruptcy  Court  cannot  afPect  land  situate  in  another  State. 

Insolyency. —  Conveyance  under  State  insolvent  law  will  not  pre- 
vail in  another  State  against  the  rights  of  attaching  creditors  of 
the  locus  rel  sltse,  p.  337. 
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Cited  to  abore  In  Security  Trust  Co.  t.  Dodd,  173  IT.  S.  629,  19  S. 
Ct  64G,  collecting  cases,  Olney  ▼.  Tanner,  10  Fed.  106,  Mississippi 
MIUb  Co.  T.  Ranlett,  19  Fed.  197,  In  re  Bngbee,  9  N.  B.  R  262,  4  Fed. 
Cas.  611,  Stockbrldge  v.  Beckwlth,  6  Del.  Ch.  78,  79,  83  Atl.  620, 
Security  S.  &  L.  Assn.  v.  Moore,  151  Ind.  178,  50  N.  B.  871,  Wyman 
y.  Baton,  107  Iowa,  219,  220,  77  N.  W.  867,  48  L.  B.  A.  608,  Bartlett 
Y.  Wflbor,  68  Md.  405,  Taylor  t.  Columbian  Ins.  Co.,  14  Allen,  355, 
Waters-Pierce  Oil  Co.  y.  Am.  Bzch.  Bank,  71  Mo.  App.  656,  Kmger 
Y.  Bank  of  Commerce,  123  N.  C.  18,  31  S.  B.  270,  and  Commercial 
Bank  y.  Motherwell  Iron  Co.,  95  Tenn.  180,  81  S.  W.  1004,  29  L.  B. 
A.  167,  all  to  similar  effect;  Humphreys  y.  Hopkins,  81  Cal.  554, 
15  Am.  St  Bep.  78,  22  Pac.  898,  6  L.  B.  A.  795,  holding  rail- 
road car  In  possession  of  recelYer  subject  to  attachment  when 
sent  Into  a  foreign  State;  Llchtensteln  y.  Glllett,  87  La.  Ann. 
524,  525,  rule  applies  even  where  attaching  creditor  Is  resident 
of  a  foreign  State;  Kelly  y.  Crapo,  45  N.  Y.  91,  6  Am.  St  Bep.  36, 
title  derlYod  under  foreign  bankrupt  proceedings  will  not  preYail 
OYer  the  lien  of  local  attaching  creditor;  Owen  y.  Miller,  10  Ohio 
St  142,  75  Am.  Dec.  604,  assignment  by  law  has  no  extra-terri- 
torial effect;  Goodsell  y.  Benson,  13  B.  I.  252,  253,  bankruptcy  laws 
haYe  no  extra-territorial  effect;  McDougall  y.  Page,  55  Yt  194,  45 
Am.  Bep.  606,  at  least  so  far  as  affects  non-resident  creditor  not  a 
party  to  the  proceedings.  Cited,  arguendo,  Tex.,  etc..  By.  Co.  v. 
Oay,  86  Tex.  598,  26  S.  W.  609,  25  L.  B.  A.  62;  and  cfted  in  note 
on  assignment  in  lUYltum,  20  Am.  Dec.  763.  But  see  Bobertson 
Y.  Staed,  135  Mo.  139,  58  Am.  St  Bep.  570,  86  S.  W.  610,  83  L.  B. 
A.  205,  holding  recelYcr  appointed  by  foreign  court  may  take  pre- 
cedence OYer  attaching  creditor. 

Beceiver  appointed  under  a  creditor's  bill  cannot  sue  in  a  foreign 
court  p.  33S. 

Cited  and  followed  in  Brigham  y.  Luddington,  12  Blatchf.  242, 
F.  C.  1,874,  Hazard  y.  Durant  19  Fed.  477,  Stockbrldge  y.  Beck- 
with,  6  Del.  Ch.  78,  79,  33  Atl.  620,  Farmers,  etc.,  Ins.  Co.  y.  Needles, 
52  Mo.  19,  Fitzgerald  y.  Fitzgerald  Construction  Co.,  41  Neb.  495, 
59  N.  W.  873,  dissenting  opinion,  and  Wilkinson  y.  Culver,  23  Blatchf. 
417,  26  Fed.  640,  receiver  of  foreign  corporation  cannot  sue  in 
Federal  court;  Day  v.  Postal  Telegraph  Co.,  66  Md.  360,  7  Atl.  610, 
and  Commercial  Bank  v.  Motherwell  Iron  Co.,  95  Tenn.  180,  31  S.  W. 
1004,  29  L.  B.  A.  167,  all  holding  receiver  of  foreign  corporation 
cannot  sue  in  State  court;  Upton  v.  Hubbard,  28  Conn.  285,  73  Am. 
Dec.  673,  nor  assignees  in  Insolvency  in  foreign  State  court.  Cited 
also  In  Knapp  v.  Mayor  of  Hoboken,  38  N.  J.  L.  373,  Holmes  v. 
Sherwood,  3  McCrary,  407,  16  Fed.  727,  Bood  v.  Wharton,  67  Fed. 
436,  Kronberg  v.  Blder,  18  Kan.  152,  Bwing  v.  King,  169  Mass. 
100,  47  N.  B.  598,  and  Chandler  v.  Slddle,  3  DIU.  479,  F.  C.  2,594, 
all  discussing,  without  deciding,  right  of  receiver  to  sue  in  foreign 
court;  Olney  v.  Tanner,  10  Fed.  104,  at  least  he  will  not  be  aided 
In  setting  up  statutory  preferences  to  the  detriment  of  other  cred- 
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itors  whose  interests  are  in  the  keeping  of  the  foreign  tribunaL 
And  see  Pendleton  v.  Russell,  144  U.  S.  645, 36  L.  576,  12  S.  Ct  745, 
and  Taylor  v.  Life  Assn.  of  America,  13  Fed.  498;  cited  in  note  on  Ju- 
risdlclion  as  to  receivers  appointed  in  other  States,  6  Am.  St  Rep. 
185,  186,  189;  note.  6  Am.  St  Rep.  185,  186,  189,  discussing  comity 
of  courts  in  permitting  suits  by  foreign  receivers. 

Distinguished  in  Ex  parte  Norwood,  3  Biss.  512.  P.  C.  10,361, 
holding  receiver  appointed  by  foreign  court  may  prove  claim  in 
bankruptcy;  and  in  Re  Republic  Ins.  Co.,  20  Fed.  Cas.  549,  8  N.  B. 
R.  200,  holding  similarly;  Rust  v.  United  Water  Works  Co.,  70  Fed. 
133.  36  U.  S,  App.  167,  and  court  may  give  foreign  receiver  per- 
mission to  defend  action;  Wilkinson  v.  Culver,  23  Blatchf.  417,  25 
Fed.  640,  when  receiver  has  recovered  a  Judgment  and  brings  suit 
thereon  he  occupies  the  position  of  an  individual  and  not  a  receiver; 
Avery  v.  Boston,  etc..  Trust  Co.,  72  Fed.  701.  702,  and  Rogers  v. 
Riley,  80  Fed.  760,  holding  receiver  of  dissolved  corporation  may 
sue  in  foreign  court;  Parsons  v.  Charter  Oak  L.  Ins.  Co.,  31 
Fed.  306,  307,  holding  statute  of  State,  under  which  insurance 
corporation  was  organized,  may,  by  providing  for  receivers,  operate 
to  give  such  receiver  authority  in  foreign  Jurisdictions  in  suits 
with  policyholders;  The  Willamette  Valley,  62  Fed.  299,  modem 
rule  recognizes  right  of  receiver  to  sue  in  foreign  court  on  principle 
of  comity;  Boulware  v.  Davis,  90  Ala.  212,  213,  8  So.  85,  9  L.  R.  A. 
602,  Winans  v.  Gibbs  Mfg.  Co.,  48  Kan.  780,  30  Pac.  164,  Johnston 
V.  Rogers,  43  S.  W.  (Ky.)  234,  Castleman  v.  Templeman.  87  Md. 
553,  67.  Am.  St  Rep.  369,  40  Atl.  277.  Robertson  v.  Staed,  135  Mo. 
139,  58  Am.  St  Rep.  570,  36  S.  W.  610,  33  L.  R.  A.  205,  Weil  v.  Bank 
of  Burr  Oak,  76  Mo.  App.  37,  Kruger  v.  Bank  of  Commerce.  123 
N.  C.  18,  31  S.  E.  270,  Grogan  v.  Egbert,  44  W.  Va.  78.  28  S.  E. 
715,  Swing  V.  Bentley,  etc.,  F.  Co.,  45  W.  Va.  285,  31  S.  E.  925. 
and  Hale  v.  Hardon,  95  Fed.  772,  773,  775.  all  ruling  similarly; 
Iglehart  v.  Bierce,  36  111.  139,  where  equitable  title  has  passed 
to  receiver  he  may  sue  in  foreign  Jurisdiction;  Graydon  v.  Church, 
7  Mich.  53,  or  where  court  has  compelled  assignment  of  legal 
title  to  receiver;  Chaflfee  v.  Quidnick  Co.,  13  R.  I.  448,  holding 
attorney  guilty  of  contempt  who  causes  garnishment  to  be  levied 
in  foreign  court  upon  debt  which  has  been  ordered  transferred  to 
receiver  in  proceeding  in  which  he  has  appeared.  Denied  in  Hurd 
V.  Elizabeth,  41  N.  J.  L.  2,  holding  foreign  receiver  clothed  with 
proper  authority  may  sue;  Bank  v.  McLeod,  38  Ohio  St  185,  collect- 
ing cases  and  ruling  similarly. 

Beceiver  appointed  under  a  creditor's  bill  has  no  extra-territorial 
power  of  official  action,  p.  338. 

Approved  and  followed  in  Lichtenstein  t.  Gillette,  37  La.  Ann. 
524,  525,  Filkins  v.  Nunnemacher,  81  Wis.  95,  51  N.  W.  81,  and 
Pollock  V.  Carolina  B.  &  L.  Assn.,  48  S.  O.  74,  59  Am.  St  Rep.  701, 
25  S.  E.  980,  all  holding  service  on  corporate  agent  not  Invalidated 
by  fact  that  receiver  had  been  appointed  in  another  State;  Second 
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National  Bank  y.  N.  Y.  Silk  Co.,  11  Fed.  534,  discoursing  powers 
of  receiver  of  insolvent  corporations;  Hazard  v.  Durant,  19  Fed. 
477.  The  following  apply  the  rule  in  holding  receivers  of  Insolvent 
corporations  have  no  extra-territorial  power  of  official  action: 
Atkins  V.  Wabash,  29  Fed.  173,  The  Willamette  Valley,  62  Fed. 
299,  Penn,  etc..  Coal  &  I.  Co.  v.  Daube,  71  Fed.  685,  586,  Hale  v. 
Hardon.  89  Fed.  287,  288,  289,  Chaffee  v.  Quidnick  Co.,  13  R.  I.  448. 
Texas,  etc.,  R.  R.  v.  Gay,  86  Tex.  585,  597,  600,  26  S.  W.  603,  609. 
610,  25  L.  R.  A.  56,  63,  Stockbridge  v.  Beckwith,  6  Del.  Ch.  78, 
79.  33  AtL  620,  CatUn  v.  Wilcox  Silver  Plate  Co.,  123  Ind.  481,  18 
Am.  St.  Rep.  341,  24  N.  B.  252,  8  L.  R.  A.  64,  Wyman  v.  Eaton,  107 
Iowa,  219,  220,  77  N.  W.  867,  43  L.  R.  A.  698.  WInans  v.  Gibbs  Mfg. 
Co.,  48  Kan.  780,  30  Pac.  164,  .Tohnston  v.  Rogers,  43  S.  W.  (Ky.) 
234,  Loney  v.  Pennlman,  43  Md.  133,  Bartlett  v.  Wilbur.  53  Md.  495, 
Lycoming  F.  Ins.  Co.  v.  Langley,  62  Md.  202,  Waters-Pierce  Oil  Co. 
Y.  Am.  Exch.  Bank,  71  Mo.  App.  656,  Kruger  v.  Bank  of  Commerce, 
123  N.  C.  18,  31,  S.  B.  270,  Moseby  v.  Burrow,  52  Tex.  404,  Straughan 
V.  Hallwood.  30  W.  Va.  288,  280,  8  Am.  St.  Rep.  42,  43,  4  S.  E.  402, 
and  Baltimore  B.  &  L.  Assn.  v.  Alderson,  90  Fed.  146.  Cited  and  re- 
lied upon  also  in  Torrens  v.  Hammond,  10  Fed.  904,  4  Hughes,  601, 
insolvent  laws  of  one  State  have  no  extra-territorial  effect;  Harvey 
v.  Yamey,  104  Mass.  443,  refusing  to  appoint  receiver  in  suit  for 
dissolution'  of  co-partnership,  to  take  charge  of  property  in  foreign 
jurisdiction;  Amy  v.  Manning,  149  Mass.  489,  21  N.  E.  944.  refusing 
to  appoint  receiver  to  collect  debts  in  foreign  jurisdictions;  Farm- 
ers, etc.,  Trust  Co.  v.  Postal  Telegraph  Co.,  55  Conn.  336,  3  Am. 
St  Rep.  54.  11  Atl.  185,  holding,  by  analogy,  that  suit  cannot  be 
brought  in  one  State  to  foreclose  lands  situated  in  another. 

Cited  in  Goodsell  v.  Blenson,  13  R.  I.  252.  253,  as  to  extra-terri- 
torial effect  of  bankruptcy  proceedings.  Cited  in  note  on  territorial 
power  and  jurisdiction  of  receiver,  8  Am.  St.  Rep.  49.  Distin- 
guished in  The  Willamette  Valley,  76  Fed.  852,  holding  rights  of 
foreign  receiver  not  recognized  by  courts  as  matter  of  comity; 
Swing  V.  Bentley,  etc.,  Co.,  45  W.  Va.  285,  31  S.  E.  925,  Grogan  v.  Eg- 
bert, 44  W.  Va.  78,  28  S.  E.  715,  and  Boulware  v.  Davis,  90  Ala.  212, 
213,  8  So.  85,  9  L.  R.  A.  602,  ruling  similarly;  Humphreys  v.  Hop- 
kins, 81  Cal.  562.  563,  22  Pac.  895,  896,  6  L.  R.  A.  797,  798,  and  n., 
dissenting  opinion  reprinted  in  part  in  15  Am.  St  Rep.  79,  80,  argu- 
ing rule  does  not  apply  when  receiver  has  reduced  property  to  his 
possession  and  is  sent  into  a  foreign  jurisdiction;  Fitzgerald  v.  Fitz- 
gerald Construction  Co.,  41  Neb.  407,  59  N.  W.  843,  holding  receiver 
of  corporation  is  not  a  necessary  party  to  a  suit  on  behalf  of  that 
corporation  in  a  foreign  State.  Cited,  arguendo,  in  dissenting  opin- 
ion in  Hale  v.  Harden,  95  Fed.  791.  792. 

Bankruptcy  —  Beoelvers. —  As  between  a  foreign  assignee  in 
bankruptcy  and  a  foreign  receiver  appointed  in  creditors'  suit 
against  bankrupt,  to  whom  no  assignment  has  been  compelled  to 


17  How.  340-352 


Notes  on  U.  S.  Reports. 


478 


be  executed,  the  former  has  best  title  to  fund  belonging  to  bank- 
rupt, p.  339. 

Beceivers  —  Equity. —  Failure  to  pursue  equitable  remedy  to  its 
full  extent  by  proceeding  against  person  of  the  debtor  constitutes 
want  of  yigllance,  p.  839. 

Miscellaneous. —  Cited  in  Qulncy,  etc,  R.  B.  Co.  t.  Humphreys, 
145  U.  S.  98,  36  L.  637,  12  S.  Ct  792,  commenting  on  New  York 
statute  investing  receivers  in  certain  cases  with  insolvents'  estate; 
State  V.  Northern  Central  By.  Co.,  18  Md.  216,  discussing  generally 
powers  of  receivers. 


17  How.  340-S44,  15  L.  171.  BOONB  v.  MISSOUBI  IBON  CO. 

Specific  performance. —  Where  bill  is  filed  for  specific  perform- 
ance of  contract  to  cancel  certain  notes  and  make  certain  transfers, 
and  it  appears  that  notes  given  for  the  purchase  of  the  property 
had  never  been  paid  and  the  property  was  sold  for  the  payment 
of  the  consideration  money,  bill  is  properly  dismissed,  p.  841. 

Specific  performance. —  One  who  asks  specific  performance  must 
show  performance  or  offer  to  perform  on  his  own  part,  p.  343. 

Followed  in  Duff  v.  Hopkins,  33  Fed.  609,  refusing  to  award 
specific  performance  where  plaintiff  failed  to  show  offer  to  per- 
form; Hild  V.  Linne,  45  Tex.  478,  where  contract  is  repudiated  it 
is  only  necessary  to  show  offer  to  perform. 

Distinguished  in  Wright  v.  Le  Claire,  3  Iowa,  239,  awarding  spe- 
cific performance  where  defendant  had  obtained  judgment  for  pur- 
chase money  and  partially  satisfied  same  on  condition  that  plain- 
tiff made  up  deficiency. 

Specific  performance. —  Negligence  in  performance  of  one's  part 
of  a  contract  will  extinguish  one's  equity  so  as  to  bar  him  from 
seeking  specific  performance,  p.  344. 

17  How.  344-352,  15  L.  96,  BUBCHBLL  v.  MABSH. 

Arbitration  and  award. — Award  of  arbitrators  is  final  and  with- 
out appeal,  p.  343. 

Cited  approvingly  in  Chandos  v.  American  F.  Ins.  Co.,  84  Wis. 
191,  54  N.  W.  392,  19  L.  B.  A.  324,  collecting  cases,  and  School 
District  V.  Sage,  13  Wash.  358,  43  Pac.  343. 

Arbitration  and  award. —  Award  will  not  be  set  aside  for  fraud 
where  not  so  outrageous  as  of  itself  to  constitute  conclusive  evi- 
dence of  fraud  and  corruption,  p.  344. 

Cited  and  followed  in  Anderson  v.  Taylor,  41  Ga.  17,  and  Brush 
V.  Fisher,  70  Mich.  476,  14  Am.  St  Bep.  515,  38  N.  W.  449. 

Arbitration  and  awards. —  Courts  of  equity  will  interfere  to  set 
aside  awards,  p.  349. 
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Cited  In  Hartford  F.  Ins.  Go.  y.  Bonner  Mercantile  Co.,  44  Fed. 
155,  11  L.  R.  A.  626,  and  n.,  holding  court  will  set  aside  award 
not  based  on  arbitrator's  knowledge,  but  the  direction  of  one  of 
the  parties;  Morris  Run  Coal  Co.  t.  Salt  Co.,  58  N.  Y.  668,  on  general 
[  authority  of  court  to  set  aside  awards. 

I  Arbltratioii  and  award. — ^Arbitrations  are  favored  by  courts  of 

^  equity,  p.  349. 

I 

Cited  and  approved  in  Anderson  t.  Taylor,  41  Oa.  17,  Tomlinson 
j  V.  Tomlinson,  8  Iowa,  578,  Gorham  v.  Millard,  50  Iowa,  560,  and 

I  Bush  T.  Davis,  34  Mich.  197,  every  presumption  is  to  be  made  in 

I  favor  of  validity  of  award,  collecting  cases;  Campbell  v.  American, 

etc.,  Ins.  Co.,  1  McArth.  260,  29  Am.  Rep.  601,  and  Truesdale  v. 

Straw,  58  N.  H.  216»  policy  of  law  is  strongly  in  favor  of  arbitration. 

4 

Arbitration  and  award. —  If  award  is  within  the  submission  and 
contains  the  honest  decision  of  the  arbitrators,  after  a  full  and 
fair  hearing  of  the  parties,  a  court  of  equity  will  not  set  It  aside 
for  error  either  In  law  or  fact,  p.  350. 

Cited  approvingly  in  Robertson  v.  Lion  Ins.  Co.,  78  Fed.  929, 
refusing  to  set  aside  award  where  there  was  no  evidence  of  undue 
partiality;  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  247,  10  So.  302, 
refusing  to  set  aside  award  in  the  absence  of  evidence  of  fraud; 
York,  etc.,  R.  R.  v.  Myers,  18  How.  253,  15  L.  383,  and  Wilson  v. 
Wilson,  18  Colo.  622,  34  Pac.  178,  both  holding  award  will  not  be 
set  aside  for  mistake  of  arbitrator  In  weighing  facts  or  in  adopting 
erroneous  rule  of  law.  Cited,  arguendo,  in  Perry  v.  Cobb,  88  Me. 
444,  84  AtL  279,  discussing  case  where  partners  agreed  to  settle 
their  disputes  inter  sese. 

Arbitration  and  award  —  Mistake  sufficient  to  set  aside  an 
award  does  not  mean  mere  error  of  judgment,  p.  350. 

Cited  approvingly  in  Roloson  v.  Carson,  8  Md.  221. 

Arbitration  and  award. —  To  set  aside  an  award  for  mistake  it 
must  appear  that  if  It  had  not  happened  the  arbitrator  would  have 
made  a  difTerent  award,  p.  350. 

Cited  approvingly  and  followed  in  Tomlinson  v.  Tomlinson,  3 
Iowa,  578,  and  €k>rham  v.  Millard,  50  Iowa,  560. 

Arbitration  and  award. —  Where  one  party  sued  another  for 
debt,  who  In  turn  claimed  damages  for  the  manner  in  which  he 
was  sued,  a  submission  of  all  demands,  suits,  claims,  causes  of 
actions,  controversies  and  disputes,  was  broad  enough  to  cover 
both  claims,  p.  350. 

Arbitration  and  award. —  Errors  of  judgment  by  arbitrator  fur* 
nlsh  no  cause  for  setting  aside  award,  p.  352. 

Cited  and  rule  applied  in  Wilson  v.  Wilson,  18  Colo.  620,  34  Pac. 
177,  collecting  cases,  and  Rolson  v.  Carson,  8  Md.  221,  and  Morris 
Run  Coal  Co.  v.  Salt  Co.,  58  N.  Y.  668. 
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17  How.  353-369,  15  L.  173,  HINKLE  v.  WANZBR. 

Equity. — Where  answer  to  interrogatory  is  evasive  it  may  not  re- 
quire testimony  of  two  witnesses  or  one  witness  and  strong  corrobo- 
rative evidence  to  overthrow  its  force,  p.  363. 

Release. —  A  written  receipt  or  acknowledgment  of  payment  or 
settlement  wUl  be  construed  as  a  release,  p.  361. 

Assignment  of  equitable  interests  and  choses  in  action  may  be 
made  in  trust,  p.  367. 

Oited  in  McPike  v.  McPherson,  41  Mo.  524,  holding  assignments 
of  equitable  interests  will  be  supported  in  equity.  Cited  generally 
in  Chapman  v.  Plummer,  36  Wis.  266,  discussing  effect  of  assign- 
ipents  of  equitable  Interests.  Cited  in  elaborate  note  on  assign- 
ment of  expectancies,  56  Am.  St  Rep.  344. 

AssignsLent. — A  debtor  having  pledged  certain  notes  as  security, 
his  equitable  interest  in  a  judgment  recovered  upon  one  of  them 
may  validly  be  assigned  to  another  creditor,  and  the  debtor's  verbal 
directions  to  the  pledgee  suffice  for  this  purpose,  pp.  867-369. 

17  How.  36^-399,  15  L.  80,  FONTAIN  v.  RAVBNBL. 

Charities. —  Charitable  trusts  were  executed  by  the  English 
Court  of  Chancery  by  virtue  of  power  derived  from  the  royal  pre- 
rogative and  not  inherent  in  the  court  as  a  court  of  equity,  under 
its  ordinary  jurisdiction,  p.  384  et  seq. 

Cited  approvingly  in  Starkweather  t.  American  Bible  Society, 
72  111.  57,  22  Am.  Rep.  139,  and  Grimes  v.  Harmon,  35  Ind.  217, 
231,  233,  9  Am.  Rep.  703,  714,  717,  both  refusing  to  mould  charitable 
trusts  void  for  indefiniteness;  Bascom  v.  Albertson,  34  N.  T.  592, 
604,  610,  612,  Beekman  v.  Bonsor,  23  N.  Y.  311,  80  Am.  Dec.  278, 
and  Harvard  College  v.  Society  for  Promoting  Theological  Edu- 
cation, 3  Gray,  298,  all  refusing  to  apply    doctrine    of    cy    pres. 

Denied  in  Williams  v.  Pearson,  38  Ala.  304,  holding  jurisdiction 
of  chancery  in  respect  to  charitable  trusts,  Is  original  and  inherent, 
collecting  cases.  Distinguished  in  Jackson  v.  Phillips,  14  Allen,  576, 
584,  588,  589,  applying  rule  of  cy  pres  in  upholding  a  trust  to  pro- 
mote abolition  of  slavery  after  the  war. 

Charities. —  A  thing  given  becomes  a  charity  where  the  uncer- 
tainty of  the  recipients  begins,  p.  384. 

Quoted  in  Newson  v.  Starke,  46  Ga.  93,  collecting  authority  on 
indefiniteness  of  beneficiaries  as  an  element  of  charity.  Approved 
in  Cromie*B  Heirs  v.  Louisville  Orphans'  Home  Society,  3  Bush,  391, 
a  devise  in  direct  terms  to  a  charitable  institution  is  not  a  charity; 
Howe  V.  Wilson,  91  Mo.  51,  60  Am.  Rep.  229,  3  S.  W.  392,  Mannix 
V.  Purcell,  46  Ohio  St  140,  15  Am.  St.  Rep.  573,  19  N.  E.  586,  2  L. 
R,  A.  762,  Prot  Bpis.,  etc.,  Soc.  v.  Churchman,  80  Va.  763,  and 
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Dodge  V.  Williams,  46  Wis.  98,  50  N.  W.  1107,  citing  principal 
case  to  point  that  uncertainty  of  beneficiaries  is  an  element  of 
ctiarity. 

Circuit  Courts  —  Equity. —  Powers  not  judicial  exercised  by  the 
chancellor  in  England,  merely  as  representative  of  the  sovereign 
and  by  virtue  of  the  king's  prerogative  as  parens  patriae  are  not 
possessed  by  the  Circuit  Courts,  p.  884. 

Cited  in  United  States  v.  American  Bell  Telephone  Co.,  82  Fed. 
606,  holding  Circuit  Courts  cannot  entertain  suit  for  cancellation 
of  patent  in  absence  of  statute;  King  v.  McLean  Asylum,  64  Fed. 
852,  21  U.  S.  App.  481,  26  L.  B.  A.  705,  refusing  to  act  as  parens 
patriae,  respecting  insane  persons;  Le  Page  v.  McNamara,  5  Iowa, 
147,  rule  above  applies  to  State  courts;  Hathaway  v.  New  Balti- 
more, 48  Mich.  254,  12  N.  W.  187,  to  same  effect  Beferred  to  in 
Quid  V.  Washington  Hospital,  95  IT.  S.  810,  24  L.  451. 

Distinguished  in  Williams  v.  Pearson,  88  Ala.  804,  holding  there 
is  an  original  and  inherent  jurisdiction  in  courts  of  equity  to  sus- 
tain, on  account  of  their  charitable  purposes,  trusts  which  but  for 
that  feature  would  be  held  void,  collecting  cases. 

Courts. —  Federal  courts  cannot  exercise  any  powers  except  those 
conferred  by  act  of  Congress,  and  those  judicial  powers  of  which 
the  High  Court  of  Chancery  in  England,  acting  under  its  judicial 
capacity  as  a  court  of  equity,  possessed  and  exercised  at  the  time  of 
the  formation  of  the  Constitution  of  the  United  States,  p.  384. 

Cited  and  principle  relied  upon  in  Loring  v.  Marsh,  2  ClifC.  402, 
F.  C.  8,515,  holding  question  of  validity  of  devise  to  charitable 
uses  depends  upon  the  State  law;  Ball  v.  Thompkine,  41  Fed.  488, 
holding  cognizance  of  estates  by  Circuit  Courts  derived  from  ad- 
ministration thereof  by  chancery;  King  v.  McLean  Asylum,  64  Fed. 
352,  21  U.  S.  App.  481,  26  L.  B.  A.  795,  Circuit  Courts  cannot  review 
upon  habeas  corpus  confinement  of  insane  person  whn'e  the  legal- 
ity of  the  detention  is  not  involved;  Goff  v.  Kelly,  74  Fed.  331, 
no  equity  jurisdiction  when  there  is  a  plain,  speedy  and  adequate 
remedy  at  law;  Alger  v.  Anderson,  92  Fed.  700,  collecting  cases 
and  applying  rule;  Hathaway  v.  New  Baltimore,  48  Mich.  254,  12 
N.  W.  187,  applying  rule  to  State  courts. 

States. —  The  sovereign  prerogatives  of  the  crown  devolved  in 
America  upon  the  States,  p.  884. 

Cited  to  foregoing  proposition  in  Mormon  Church  v.  United  States, 
136  U.  S.  57,  34  L.  496,  10  S.  St  808,  discussing  extent  of  authority 
of  United  States  as  parens  patriae;  Jones  v.  Habersham,  107  U.  S. 
179,  27  L.  403,  2  S.  Ct  341,  collecting  cases,  and  holding  validity 
of  charitable  devise  depends  upon  the  law  of  the  State  In  which  the 
lands  lie;  Hathaway  v.  New  Baltimore,  48  Mich.  254,  12  N.  W. 
187,  and  Penny  v.  Croul,  76  Mich.  481,  48  N.  W.  652,  6  L.  B.  A. 
868,  both  applying  rule. 

Vol.  V-81 
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Wills  —  Charities. —  Where  testator  directed  his  executors  to  dis- 
pose of  the  residue  of  his  property,  after  his  wife's  death,  for  the 
benefit  of  such  charitable  Institutions  as  they  may  deem  most  bene- 
ficial to  mankind  and  the  executors  die  In  her  lifetime,  the  power 
does  not  survive  and  the  charity  cannot  be  carried  out  for  uncer- 
tainty, p.  385. 

Cited  and  principle  applied  in  Grimes  v.  Harmon,  35  Ind.  224, 
9  Am.  Rep.  709,  discussing  devises  void  for  uncertainty;  Beekman 
V.  Bonsor,  23  N..Y.  311,  80  Am.  Dec.  278,  refusing  to  apply  cy  pres 
where  trustee  renounced  trust.  Cited,  obiter.  In  White  v.  Dltson, 
140  Mass.  354,  54  Am.  Rep.  475,  4N.  B.  008,  and  Zeisweiss  v.  James, 
63  Pa.  St.  469,  3  Am.  Rep.  562,  refusing  to  sustain  devise  to  corpo- 
ration thereafter  to  be  created.  Cited  in  note  on  necessity  for 
certainty  in  the  object  of  the  charity,  and  in  64  Am.  St  Rep.  770, 
in  similar  note;  9  Am.  Dec.  587,  and  in  elaborate  note,  44  Am.  Dec. 
99,  on  charities  void  for  uncertainty  of  object 

Distinguished  in  Russell  v.  Allen,  107  U.  S.  169,  27  L.  400,  2 
S.  Ct  332,  holding  charitable  gift  valid  even  when  not  effected  until 
after  death  of  trustee  originally  named;  Minot  v.  Baker,  147  Mass. 
349,  9  Am.  St  Rep.  714,  17  N.  B.  845,  charitable  trust  wlU  not  fail 
where  duty  to  select  class  of  beneficiaries  is  imposed  on  trustee, 
where  trustee  dies  before  completing  selection,  provided  he  has 
accepted  the  trust;  In  re  John's  Will,  30  Or.  528,  47  Pac.  352,  36  L. 
R.  A.  253,  distinguishing  between  failure  to  designate  the  trust 
and  failure  to  designate  manner  of  Its  execution. 

Wills. —  It  seems  that  a  valid  will  may  be  made  devising  prop- 
erty to  a  charitable  purpose  to  be  designated  by  the  trustee  named 
in  the  will,  p.  385. 

Cited  to  foregoing  effect  in  Miller  t.  Teachout,  24  Ohio  St  534. 

Charities. —  The  action  of  the  chancellor  in  Bngland  under  cy 
pres  is  not  in  the  exercise  of  his  ordinary  chancery  powers,  p.  886. 

Cited  In  Bascom  t.  Albertson,  84  N.  Y.  592,  604,  610,  612,  Helss 
T.  Murphey,  40  Wis.  292,  and  Webster  v.  Morris,  66  Wis.  391,  892, 
28  N.  W.  363,  both  holding  cy  pres  is  a  doctrine  of  prerogative 
power  and  not  a  judicial  function;  Ruth  v.  Oberbrunner,  40  Wis. 
256,  refusing  to  apply  cy  pres  in  Wisconsin.  Cited  in  note  on  cy 
pres  doctrine  In  United  States,  9  Am.  Dec.  583,  and  also  In  note,  26 
Am.  Dec.  68. 

Wills. —  Where  a  bequest  falls  to  take  effect  and  there  is  no 
provision  therefor,  the  testator  is  so  far  considered  intestate,  p.  386 
et  seq. 

Cited  approvingly  in  Beekman  v.  Bonsor,  23  N.  Y.  805,  80  Am. 
Dec.  273. 

Charities  —  Circuit  Court. —  If  the  object  to  be  benefited  is  so 
indefinite  that  the  bequest  could  not  be  supported  in  the  case  of  I 
an  ordinary  trust,  It  cannot  be  established  in  a  court  of  the  United 


N 


483  Notes  on  U.  S.  Reports.  17  How.  399-403 

States  upon  the  ground  that  it  Is  a  charity,  per  Taney,  Oh.  J., 
p.  396. 

Quoted  in  Gresson  v.  Gresson,  6  Fed.  Gas.  810. 

CharitieB. —  In  England,  apart  from  the  royal  prerogative  and 
independently  of  the  statute  of  Elizabeth,  equity  courts  have  power 
to  uphold  a  devise  to  a  person  capable  of  taking  for  a  charitable  use, 
though  vaguely  expressed,  p.  397. 

Gited  in  Trustees  v.  Guthrie,  86  Ya.  147,  10  S.  B.  325,  6  L.  B.  A. 
330,  and  note,  and  Gresson  v.  Gresson,  6  Fed.  Gas.  810.  Gited  in 
not,  63  Am.  St.  Rep.  249,  on  what  are  charitable  trusts. 

Miscellaneous. —  Gited  in  Estate  of  Hinckley,  58  Gal.  495,  as  con- 
struing Yidal  V.  Girard,  2  How.  194,  11  L.  232.  Gited,  obiter,  in 
Johnson  v.  Mayne,  4  Iowa,  191. 

17  How.  399-408,  15  L.  95,  BOGABT  v.  THE  STEAMBOAT  JOHN 
JAY. 

Admiralty  has  no  jurisdiction  to  decree  the  sale  of  a  ship  for 
an  unpaid  mortgage,  p.  400. 

Affirmed  in  Schuchardt  v.  Babbidge,  19  How.  241,  15  L.  626, 
holding  admiralty  has  no  jurisdiction  to  foreclose  a  mortgage  on 
a  ship.  Followed  in  The  Sailor  Prince,  1  Ben.  466,  F.  G.  11,424, 
Morgan  v.  Tapscott,  5  Ben.  253,  F.  G.  9,808,  The  Illinois,  2  Flipp. 
432,  F.  G.  7,005,  The  Island  Gity,  1  Low.  379,  F.  G.  7,109,  The 
Martha  Washington,  8  Ware,  251,  F.  G.  9,148,  The  Selt,  3  Biss.  348, 
F.  G.  12,649,  Deely  v.  The  Ernest,  2  Hughes,  77,  F.  G.  3,735,  and 
Britton  v.  The  Venture,  21  Fed.  928;  People's  Ferry  Go.  v.  Beers,  20 
How.  400,  15  L.  964,  nor  to  foreclose  lien  on  vessel  for  work  and  ma- 
terials furnished  in  its  construction;  The  Eclipse,  135  U.  S.  608,  34  L. 
272,  10  S.  Gt.  876,  nor  to  wind  up  a  trust  concerning  a  licensed 
vessel;  The  WllUam  D.  Rice,  3  Ware,  136,  F.  G.  17,691,  and  The 
Ella  J.  Slaymaker,  28  Fed.  768,  nor  to  try  questions  of  equitable 
title  to  vessel;  The  G.  G.  Trowbridge,  11  Biss.  156,  14  Fed.  876,  nor 
to  declare  a  bill  of  sale  a  mortgage;  State  v.  Yoorhies,  39  La.  Ann. 
502,  4  Am.  St  Rep.  276,  2  So.  39,  remarking  that  Jurisdiction  not 
given  to  Federal  courts  is  retained  by  the  States.  Gited,  arguendo, 
in  The  Lottawanna,  21  Wall.  608,  22  L.  672,  dissenting  opinion, 
citing  rule;  Hill  v.  The  Golden  Gate,  12  Fed.  Gas.  165,  discussing 
admiralty  jurisdiction  to  enforce  lien  for  supplies  furnished  in 
home  port;  Tunno  v.  The  Betsina,  24  Fed.  Gas.  317,  discussing  in- 
terference of  admiralty  to  secure  interest  of  dissentient  minority 
among  owners  of  vesseL 

Distinguished  in  The  Lottawanna,  21  Wall.  583,  22  L.  664,  hold- 
ing where  vessel  has  been  sold  and  proceeds  paid  into  admiralty 
it  may  decree  payment  to  mortgagee  of  so  much  thereof  as  may 
be  necessary  to  satisfy  his  mortgage;  Justi  Pon  v.  The  Arbustcl, 
14  Fed.  Gas.  62,  The  Katie  O'Nell,  65  Fed.  113,  and  The  Willamette 
Yalley,  76  Fed.  843,  all  to  same  effect;  Hill  y.  The  Golden  Gate, 
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12  Fed.  Gas.  166,  and  The  J.  E.  Bumbell,  148  IT.  S.  15,  87  L.  348, 

13  S.  Ct.  501,  both  holding  where,  by  State  law,  lien  is  given 
for  repairs  to  vessel  in  home  port,  it  Is  in  nature  of  mari- 
time lien  and  may  be  enforced  in  admiralty;  The  Bark  Edward 
Albro,  10  Ben.  671,  F.  G.  4,290,  distinguishing  between  mortgage 
and  bottomry  bond;  Adams  v.  The  Wyoming,  1  Fed.  Gas.  162, 
enforcing  mortgagee's  claim  to  proceeds  in  preference  to  master's 
Lien  for  wages;  The  Grand  Republic,  10  Fed.  399,  permitting  libel 
by  mortgagee  as  representative  of  insurers  of  vessel. 

Admiralty. — Gourts  of  Admiralty  have  never  entertained  juris- 
diction by  possessory  action  to  try  the  title  or  right  to  the  posses- 
sion of  a  ship,  p.  400. 

Denied  in  Thurber  v.  The  Sloop  Fannie,  8  Ben.  435,  F.  G.  14.014, 
holding  where  forcible  taking  possession  of  a  vessel  constituted 
a  maritime  tort  admiralty  might  redress  it  by  reinstating  libellant 
in  possession  of  his  vesseL 

Admiralty. —  A  mere  mortgage  of  a  ship,  other  than  that  of  an 
hypothecated  bottomry,  is  not  a  maritime  contract,  p.  402. 

Approved  in  The  Qulding  Star,  9  Fed.  624,  and  The  Madrid,  40 
Fed.  681. 

Shipping. —  Mortgagee  of  vessel  has  legal  title  which  he  may 
use  to  make  the  ship  available  for  the  payment  of  the  mortgage, 
p.  402. 

Doubted  in  The  Gherokee,  30  Fed.  703,  704,  holding  mortgagor, 
before  condition  broken,  may  bring  libel  for  salvage. 

17  How.  403-416,  16  L.  110,  WEST  v.  GOGHRAN. 

Public  lands  —  Spanish  grants. —  Where,  by  treaty,  it  was  pro- 
vided that  rights  of  property  should  be  guaranteed  to  the  inhabit- 
ants of  ceded  territory,  Gongress  might  either  confirm  each  claim- 
ant's title  directly  or  provide  that  before  a  title  should  be  given  to 
any  possessor,  the  exact  limits  of  his  possession  should  be  defined, 
p.  415. 

Gited  in  Funkhouser  v.  Langkopf,  26  Mo.  458,  459,  discussing 
effect  of  confirmations  under  act  of  1812;  Aupuchon  v.  Ames,  27 
Mo.  94,  discussing  confirmation  under  act  of  1816;  Wilson  v.  Wall. 
34  Ala.  305,  remarking  that  while  the  treaty  may  give  the  right 
it  is  the  patent  which  gives  the  title.  Gited,  arguendo,  in  Dent 
V.  Sigerson,  29  Mo.  615,  526. 

Public  lands. —  Under  act  of  March  8,  1807,  a  patent  certificate 
could  not  issue  until  after  return  of  survey  plat,  p.  416. 

Gited  in  Snyder  v.  Sickles,  98  U.  S.  213,  25  L.  102,  reviewing 
procedure  on  confirmation  before  survey. 

Ejectment. —  In  an  action  of  ejectment,  court  is  bound  by  patent 
and  survey,  p.  416. 
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Affirmed  on  this  point  in  Willot  v.  Sandford,  19  How.  82,  15 
L.  550,  and  followed  in  Tyler  v.  Wells,  57  Mo.  475,  477. 

Public  lands. —  Under  act  of  1807,  the  government  reserved  the 
right  to  confirm  title  to  such  land  as  should  be  designated  by  a 
survey  made  under  its  direction,  p.  416. 

Cited  in  Ck>u8in  v.  Labatut,  19  How.  209,  15  L.  605,  and  Magwire 
V.  Tyler,  1  Black,  199,  17  L.  140,  and  Lafayette  v.  Kenton,  18  How. 
199,  15  L.  347,  all  applying  mle.  Cited,  obiter,  in  Tyler  v.  Magwire, 
17  Wall.  280,  21  L.  582,  and  Magwire  v.  Tyler,  8  Wall.  661,  19  L.  323, 
•citing  as  to  power  of  Congress  to  confirm  claims  without  pre- 
viously ascertaining  their  boundaries. 

Public  lands. —  Where  confirmation  depends  upon  a  survey  to 
be  made,  no  title  passes  until  after  return  of  survey,  p.  416. 

Cited  and  followed  in  Cousin  v.  Labatut,  19  How.  209,  15  L.  605, 
holding  United  States  may  sell  land  until  survey  is  made  and 
•approved;  Magnire  v.  Vice,  20  Mo.  431,  and  Smith  v.  Madison,  67 
Mo.  705,  both  holding  no  title  passes  till  patent  issued;  Coleman 
V.  Allen,  5  Mo.  App.  132,  applying  rule;  Kissell  v.  St  Louis  Pub. 
Schools,  18  How.  25,  15  L.  827,  and  Clark  v.  Hills,  67  Tex.  146, 
"2  S.  W.  358,  all  to  similar  effect;  Bryan  v.  Forsyth,  19  How.  336, 
15  L.  675,  after  survey  made  and  approved,  title  becomes  capable 
of  sustaining  ejectment;  Gray  v.  Givens,  26  Mo.  301,  a  confirmation 
to  be  designated  by  a  survey,  attaches  to  no  land  until  survey 
is  made;  Le  Beau  v.  Gaven,  37  Mo.  558,  prior  to  survey,  there  is 
an  equitable  title  with  a  right  to  have  a  survey  made  and  a  patent 
issued. 

Distinguished  in  Tyler  v.  Wells,  2  Mo.  App.  532,  537,  sustaining 
<:onfirmation  under  act  of  1807,  and  subsequent  survey  in  1851,  as 
against  confirmation  of  1816,  under  the  act  of  that  year.  See  Le 
Beau  V.  Gaven,  56  Mo.  193,  holding  confirmation  under  act  of 
1807  valid  as  against  subsequent  grant 

Public  lands  —  Ejectment. —  Where  lands  have  been  confirmed 
«ubject  to  survey,  no  title  exists  that  will  support  ejectment  until 
the  survey  is  made  and  approved,  p.  416. 

Affirmed  in  Carondelet  v.  St  Louis,  1  Black,  189,  17  L.  105.  Ap- 
proved and  followed  in  Meses  v.  Greer,  2  McCall.  406,  F.  C.  9,520. 

Public  lands. —  Where,  under  act  of  Congress,  survey  of  lands 
confirmed  is  a  condition  accompanying  judgment  of  confirmation, 
power  to  ascertain  boundaries  is  reserved  to  executive  department 
of  Federal  government,  p.  416. 

Cited  in  Cragin  v.  Powell,  128  U.  S.  699,  32  L.  568,  9  S.  Ct  206, 
to  point  that  power  to  make  and  correct  surveys  of  public  lands 
belongs  to  political  department  of  the  government;  Stoneroad  v. 
Stoneroad,  158  U.  S.  251,  39  L.  970,  15  S.  Ct  827,  Snyder  v.  Sickles, 
as  U.  S.  212,  25  L.  101,  Waterman  v.  Smith,  13  Cal.  412,  413, 
Maguire  v.  Tyler,  25  Mo.  501,  and  Stanford  v.  Taylor,  18  How.  412, 
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15  L.  454,  all  ruling  similarly;  United  States  y.  Parrott,  McAll.  463, 
F.  O.  15,999,  holding  United  States  has  power  to  make  such  con- 
dition; Hannibal,  etc.,  R.  R.  Go.  v.  Smith,  41  Mo.  333,  holding 
that  power  to  determine  upon  what  specific  tracts  of  land  act  of 
Congress  shall  operate  as  a  grant  is  a  political  function. 

Miscellaneous. —  Cited  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed. 
644,  to  point  that  confirmations  are  void  if  the  grants  and  surveys 
will  not  enable  the  courts  to  ascertain  the  specific  boundaries  of  the 
tracts  referred  to;  Doe  v.  Higgins,  39  Ala.  22,  as  to  powers  of  com- 
missioner of  general  land  office;  Magwire  v.  Tyler,  40  Mo.  438, 
approving  reference  to  the  evidence  in  the  principal  case.  Cited, 
without  particular  application,  in  Balrd  v.  St  Louis  Hospital  Assn., 
3  Mo.  App.  439. 

17  How.  417-423,  15  L.  149,  ADAMS  v.  LAW. 

Parent  and  child. — The  legal  signification  of  the  word  "chil- 
dren" accords  with  its  popular  signification  and  designates  inmie- 
diate  offspring,  p.  421. 

Quoted  approvingly  in  Walton  v.  Cotton,  19  How.  359,  15  L. 
660,  dissenting  opinion,  and  Arnold  v.  Alden,  173  IlL  239,  50  N.  B. 
708. 

**  Children ''  does  not  include  grandchildren,  p.  421. 

Approved  in  Walton  v.  Cotton,  19  How.  359,  15  L.  660,  dissenting 
opinion,  Vaughan  v.  Yaughan,  33  S.  E.  (Ya.)  605,  Arnold  v.  Alden^ 
173  lU.  239,  50  N.  B.  708,  Estate  of  Chapoton,  104  Mich.  13,  53  Am. 
St  Rep.  455,  61  N.  W.  893,  and  Burgess  v.  Hargrove,  64  Tex.  112^ 
and  cited  on  valuable  note  on  children,  12  Am.  St  Rep.  97.> 

Distinguished  in  Cutting  v.  Cutting,  6  Sawy.  400,  6  Fed.  264, 
holding  **  children "  includes  **  grandchildren "  under  Oregon  do- 
nation act 

Husband  and  wife. —  Marriage  settlement,  providing  for  the  dis- 
position of  certain  property  in  trust  for  the  children  of  said  mar- 
riage, does  not  inure  to  the  benefit  of  the  grandchildren,  there  being 
no  surviving  children,  p.  421. 

Miscellaneous. —  Cited  in  Rogers  v.  Law,  1  Black,  256,  17  L.  60, 
referring  to  facts  on  subsequent  appeal  in  same  litigation.  Cited, 
without  particular  application,  in  State  v.  Burke,  33  La.  Ann.  505. 

17  How.  424-425,  15  L.  100,  HERNDON  v.  RIDGWAY. 

Courts. —  Jurisdiction  of  District  Court  over  parties  is  acquired 
only  by  service  of  process  or  their  voluntary  appearance,  p.  425. 

Cited  approvingly  In  Paine  v.  Caldwell,  1  Hask.  454,  6  N.  B.  R. 
561,  F.  C.  10,674,  and  In  re  Johnson,  1G7  U.  S.  124,  42  L.  104,  17 
S.  Ct  737,  both  holding  Jurisdiction  in  criminal  proceeding  not  ac- 
quired by  commission  of  offense,  but  only  by  service  of  process; 
Hardenberg  v.  Ray,  13  Sawy.  161,  33  Fed.  814,  jurisdiction  may  be 
acquired  by  voluntary  appearance. 
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District  Court  has  no  authority  to  Issue  process  to  another  State, 
p.  425. 

Cited  In  Chaffee  y.  Hayward,  20  How.  215,  15  L.  852,  United 
States  V.  Crawford,  47  Fed.  564,  Illlngworth  v.  Atha,  42  Fed.  145, 
and  Romalne  v.  Union  Ins.  Co.,  28  Fed.  638,  639,  applying  same 
rule  to  process  of  Circuit  Court;  Jobblns  y.  Montague,  5  Ben.  425, 
6  N.  B.  B.  122,  F.  C.  7,329,  and  Paine  Y.  Caldwell,  1  Hask.  454,  6 
N.  B.  B.  561,  F.  C.  10,674,  both  applying  rule  to  District  Court  pro- 
ceedings under  bankruptcy  act;  Shainwald  y.  Davids,  69  Fed.  702, 
refusing  to  permit  service  of  original  process  on  attorneys  of  non- 
resident; United  States  y.  American  Lumber  Co.,  80  Fed.  311,  citing 
arguendo  and  collecting  cases.  Cited  In  note  on  non-residents  as 
parties,  4  McCrary,  548. 

Distinguished  in  United  States  y.  Ottman,  1  Hughes,  817,  F.  C. 
15,977,  holding  United  States  may  confer  Jurisdiction  on  Federal 
courts  in  action  commenced  In  State  court  by  attachment  against 
non-resident  and  removed  to  Federal  courts. 

Equity. —  Where  certain  defendants  were  essential  parties,  and 
the  court  was  unable  to  obtain  Jurisdiction  of  them  by  service  of 
process,  the  bill  was  dismissed,  p.  425. 

Cited,  arguendo.  In  the  Case  of  the  Sewing  Machine  Cos.,  18  Wall. 
680,  21  L.  920.  Beprlnted  In  note,  12  Am.  Rep.  548,  discussing  re- 
moval of  causes. 

Equity. —  On  motion  to  dismiss  for  want  of  Jurisdiction  of  par- 
ties, bill  was  retained  twelve  months  before  granting,  p.  425. 

Cited  In  Winter  v.  Ludlow,  30  Fed.  Cas.  332,  commenting  upon  this 
point  In  passing. 

17  How.  426-437,  15  L.  118,  CITY  OF  BOSTON  v.  LBCRAW. 

Boundaries. —  In  Massachusetts,  by  virtue  of  the  ordinance  of 
1647,  the  title  of  the  owner  of  lands  bounded  by  tide  water  ex- 
tends from  high-water  mark  over  the  shore  or  flats  to  low-water 
mark,  if  not  beyond  100  rods,  p.  432. 

Cited  In  Wonson  v.  Wonson,  14  Allen,  78,  and  Boston  v.  Richard- 
son, 105  Mass.  362,  reviewing  ordinance  of  1647;  Clement  v.  Burns, 
43  N.  H.  619,  holding  same  ordinance  effective  in  New  Hampshire. 
Quoted  in  Shlvely  v.  Bowlby,  152  U.  S.  19,  38  L.  338,  14  S.  Ct.  555, 
reviewing  subject  of  title  to  tide  lands  in  the  United  States. 

NaYig^ble  waters. —  Public  right  of  navigation  over  subjacent 
lands  is  defeasible  at  the  will  of  the  owner  thereof,  p.  434. 

Affirmed  in  Richardson  v.  Boston,  19  How.  271,  15  L.  642. 

Municipal  corporation  has  same  rights  as  a  private  owner  in  its 
tide  lands,  p.  435. 

Affirmed  in  Richardson  v.  Boston,  19  How.  269,  15  L.  642,  Richard- 
son v.  Boston,  24  How.  192,  16  L.  627,  and  Horn  v.  People.  26  Mich. 
224,  all  holding  city's  wharves  are  not  highways,  but  private  prop- 
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erty;  Morris  t.  United  States,  174  U.  S.  287,  19  S.  Ot  685,  applying 
rule  as  to  title  of  United  States  to  water  lots  in  District  of  Col- 
umbia. 

Kavlgable  waters. —  Public  right  of  navigation  over  lands  of  ri- 
parian proprietor  is  defeasible,  and  latter  may  reclaim  land  by 
wharfing  out  or  making  any  erections  on  the  land  beneficial  to  them- 
selves, p.  436.  • 

Cited  approvingly  in  Mills  v.  United  States,  46  Fed.  743,  12  L.  R. 
A.  679,  and  n.,  collecting  cases  on  right  of  riparian  proprietor  to 
make  Improvements  on  his  land;  Backus  v.  Detroit,  49  Mich.  116, 
43  Am.  Rep.  452,  13  N.  W.  382,  holding  city  has  right  to  construct 
wharf  where  any  dedicated  street  abuts  against  navigable  stream. 

Dedication. —  Owner  of  lands  cannot  lose  title  by  leaving  them 
in  their  natural  state  without  improvement,  or  forfeit  them  by 
non-user,  p.  436. 

Cited  approvingly  in  Potomac  Steamboat  Co.  v.  Upper  Potomac 
Steamboat  Co.,  109  U.  S.  684,  27  L.  1074,  3  S.  Ct  452,  and  London,, 
etc..  Bank  v.  Oakland,  86  Fed.  34,  both  holding  city  does  not  lose 
right  to  lands  granted  for  purposes  of  a  street  by  non-user.  And 
see  Morris  v.  United  States,  174  U.  S.  287,  to  similar  effect;  Nelson  v. 
Madison,  3  Biss.  253,  F.  C.  10,110,  presumption  is  that  user  by  the 
public  is  permissive,  not  adverse;  Collins  v.  Mayor  of  Macon,  69  Ga. 
547,  purchase  by  municipal  corporation  of  a  certain  tract  for  a  mar- 
ket, is  not  a  dedication  of  it  to  that  purpose  forever;  Bridenbaugh 
V.  King,  42  Ohio  St  422,  dissenting  opinion.  Citing,  arguendo, 
Keene  v.  Wheatley,  14  Fed.  Cas.  198,  discussing  publication  of  play 
by  representation.  Cited  in  note  on  who  may  dedicate,  27  Am.  Dec, 
561. 

Presumption  of  dedication  is  one  of  fact,  p.  436. 

Dedication. —  It  is  not  sufficient  to  instruct  the  jury  that  certain 
facts  are  not  sufficient  evidence  on  which  to  presume  a  dedication, 
without  informing  them  what  facts  would  constitute  sufficient  evi- 
dence for  that  purpose,  p.  436. 

Cited  in  Richardson  v.  Boston,  19  How.  269,  15  L.  642,  holding, 
where  there  is  some  evidence  tending  to  support  an  averment,  its 
value  must  be  submitted  to  the  Jury  with  proper  instructions  from 
the  court;  Wheeler  v.  Schroeder,  4  R.  I.  392,  wherever  an  inference 
of  fact  is  to  be  drawn  by  the  Jury  from  the  proof  of  certain  facts, 
it  is  the  duty  of  the  court  to  state  to  the  Jury  not  only  what  facts 
were  not  sufficient  to  authorize  it,  but  also  what  facts  are  sufficient. 

Municipal  corporations  —  Wharves. —  Where  the  authorities  of 
a  city  extended  a  sewer  to  lower  water  mark,  across  lands  owned 
by  the  city,  damage  resulting  to  owner  of  adjacent  wharf  by  reason 
of  the  interference  of  the  sewer  structure  with  the  access  to  the 
wharf,  is  damnum  absque  injuria,  p.  437. 
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Affirmed  in  Bichardson  v.  Boston,  19  How.  269,  271,  15  L.  642, 
and  Richardson  v.  Boston,  24  How.  192,  16  L.  627.  Cited  in  Mills 
y.  United  States,  46  Fed.  743,  12  L.  R.  A.  679,  and  n.,  holding  dam- 
age to  riparian  proprietor  by  reason  of  improvements  in  the  riyer,  is 
damnum  absque  injuria. 

Distlngnlshed  in  Haskell  v.  New  Bedford,  108  Mass.  218,  hold- 
ing city  has  no  right  to  extend  sewer  by  structure  upon  flats  owned 
by  an  individual  under  special  grant  from  the  legislature,  below 
low-water  mark. 

Municipal  corporations. —  It  was  both  the  right  and  duty  of  au- 
thorities of  city  to  extend  its  sewers  across  its  tide  lands  to  low- 
water  mark,  for  the  purpose  of  removing  a  nuisance  Injurious  to 
the  health  of  the  citizens,  p.  437. 

Distinguished  In  Haskell  v.  New  Bedford,  108  Mass.  215,  holding 
city  has  no  right  to  deposit  filth  upon  the  seashore  in  such  quan- 
tities as  to  create  a  nuisance  to  health  and  navigation. 

Miscellaneous.— Cited  in  Richardson  v.  Boston,  19  How.  267,  15 
L.  641,  a  case  involving  the  same  nuisance  as  the  principal  case; 
Boston  V.  Richardson,  13  Allen,  152,  remarking  no  question  of  title 
involved  in  principal  case. 

17  How.  437-443,  15  L.  1^,  BRUCE  v.  UNITED  STATES. 

A  treasury  transcript  is  evidence  in  a  suit  brought  by  United 
States  for  delinquency  of  revenue  officer,  although  authenticated 
copies  of  the  receipts  which  the  debtor  had  given  for  money  did 
not  accompany  the  transcript,  p.  442. 

Cited  and  rule  applied  in  Soule  v.  United  States,  100  U.  S.  11,  25 
L.  537,  and  Chadwick  v.  United  States,  3  Fed.  755,  both  holding 
treasury  transcript  prima  facie  evidence  of  balance;  United  States 
V.  Eggleston,  4  Sawy.  201,  F.  C.  15,027,  transcript  is  evidence  of 
facts  contained  therein. 

Distinguished  in  United  States  v.  Pinson,  102  U.  S.  568,  554,  26 
L.  228,  holding  transcript  must  be  properly  certified  by  proper  officer 
under  seal  of  treasury  department;  United  States  v.  Case,  49  Fed. 
271,  settlement  must  be  mutual  to  entitle  transcript  to  admission. 

Customs  duties  —  Officers. —  Where  revenue  officer  has  been  re- 
appointed, sureties  on  new  bond  are  liable  for  misappropriation  of 
moneys  remaining  in  his  hands  from  the  first  term,  p.  442. 

Cited  and  followed  in  United  States  v.  Able,  24  Fed.  Cas.  746, 
holding,  where  officer  becomes  his  own  successor,  same  rules  apply 
as  if  another  person  had  been  appointed;  Missoula  County  v.  Ed- 
wards, 8  Mont  64,  holding  sureties  on  first  bond  not  liable  for  de- 
faults occurring  after  execution  of  a  later  bond,  and  vice  versa; 
Board  of  Admrs.  v.  McKowen,  48  La.  Ann.  257,  55  Am.  St  Rep. 
279,  19  So.  331,  holding  sureties  on  bond  given  for  first  term  not 
liable  for  default  in  second  term,  although  no  new  bond  has  been 
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required.  Cited,  but  not  applied,  in  Lyttle  v.  Cozad,  21  W.  Va.  206. 
Cited  in  note  on  liability  of  sureties  on  successive  bonds,  10  Am.  St. 
Rep.  846. 

Distinguished  in  Rochester  y.  Randall,  106  Mass.  207,  7  Am.  Rep. 
521,  Thomas  v.  Blake,  126  BCass.  323,  and  Barry  y.  Screwmen's  Assn., 
67  Tex.  253,  8  S.  W.  262,  all  holding  sureties  not  liable  for  default 
occurring  during  previous  term. 

Customs  duties  —  Oflloers. —  Burden  of  proof  Is  upon  sureties  on 
bond  of  reappointed  revenue  officer  to  show  that  default  was  com- 
mitted during  prior  term,  p.  443. 

Followed  on  precise  point  in  United  States  v.  Housman,  70  Fed. 
684,  44  IT.  S.  App.  171,  Hartford  y.  Franey,  47  Conn.  80,  Fox  Tp. 
V.  McCord,  54  Iowa,  347,  6  N.  W.  637,  County  of  Pine  v.  WlUard, 
39  Minn.  126,  12  Am.  St  Rep.  623,  39  N.  W.  72,  1  L.  R.  A.  119,  and 
n..  Frost  v.  Mlxsell,  38  N.  J.  Eq.  589,  Salazar  v.  Territory,  8  N.  Mex. 
8,  41  Pac.  532,  State  v.  Banks,  76  Md.  146.  24  Aa  417,  and  Van 
Sickel  V.  Buffalo  County,  13  Neb.  119,  42  Am.  Rep.  763,  13  N.  W. 
27,  surety  may  always  show  that  default  occurred  prior  to  date 
of  bond;  Arbuckle  v.  State,  81  Tex.  194,  16  S.  W.  877,  presumptions 
are  against  sureties  and  in  favor  of  the  State;  Supervisors  v.  Pabst, 
70  Wis.  367,  35  N.  W.  344,  holding  burden  of  proof  on  sureties  to 
show  treasurer  had  made  up  defalcation.  Cited  in  Mutual  Loan 
Assn.  V.  Price,  16  Fla.  216,  26  Am.  Rep.  709,  holding  sureties  of 
treasurer  of  private  corporation  not  liable  after  expiration  of  his 
term  of  office  and  such  additional  time  as  reasonably  necessary  for 
election  and  qualification  of  his  successor;  Alvord  v.  United  States, 
13  Blatchf.  280,  F.  C.  269,  holding  presumption  Is  that  funds  were 
in  hands  of  officer  at  time  of  execution  of  new  bond;  United  States 
V.  Earhart,  4  Sawy.  249,  F.  C.  16,018,  to  same  effect 

Officers  —  Bonds. —  Recital  of  appointment  of  Indian  agent  in  his 
official  bond  estops  his  sureties  from  disputing  it  p.  442. 

Cited  In  State  v.  Lewis,  73  N.  C.  140,  holding  guardian's  sureties 
similarly  estopped. 

17  How.  443-447,  15  L.  123,  HBNDRICKSON  v.  HINCKLEY. 

Judgment. —  Courts  of  equity  will  not  enjoin  judgments  at  law 
unless  complainant  has  an  equitable  defense  of  which  he  could 
avail  himself  at  law,  because  It  did  not  amount  to  a  legal  defense 
or  had  a  legal  defense  at  law  of  which  he  was  prevented  from 
availing  himself  by  fraud  or  accident,  unmixed  with  negligence  of 
himself  or  his  agents,  p.  445. 

The  following  citing  cases  affirm  the  foregoing  and  rely  upon  It,  as 
follows:  Crlm  v.  Hanley.  94  U.  S.  653,  24  L.  216,  Thompson  v. 
Laughlin,  91  Cal.  323,  27  Pac.  755,  Kelleher  v.  Boden,  55  Mich.  297, 
21  N.  W.  346,  Bankers'  Life  Ins.  Co.  v.  Robblns.  53  Neb.  55,  73  N. 
W.  272,  and  Stein  v.  Benedict,  83  Wis.  615,  53  N.  W.  895,  aU  hold- 
ing Judgment  will  not  be  enjoined  when  party  has  neglected  to 
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make  proper  defense;  Ross  v.  Banta,  140  Ind.  134,  34  N.  E.  869,  and 
Crocker  v.  Allen,  34  S.  C.  463,  27  Am.  St  Rep.  838,  13  S.  B.  653,  or 
where  be  has  adequate  remedy  at  law;  Gould  ▼.  Loughran,  19  Neb. 
394,  27  N.  W.  398,  or  where  there  was  no  deprivation  of  any  valid 
defense  at  law;  Linlnger  v.  Glenn,  33  Neb.  192,  49  N.  W.  1130,  Wil- 
liams V.  Carr,  4  Colo.  App.  376,  36  Pac.  648,  State  v.  Superior  Court, 
8  Wash.  593,  36  Pac.  443,  Phillips  v.  PuUen,  46  N.  J.  Eq.  6,  16  Atl. 

10,  Knox  County  v.  Harshman,  133  U.  S.  154,  33  L.  588,  10  S.  Ct 
258,  Mass.  Ben.  L.  Assn.  v.  Lohmiller,  74  Fed.  26,  46  IT.  S.  App.  103, 
Smith  V.  McLain,  11  W.  Va.  668,  and  Bmbry  v.  Palmer,  107  U.  S. 

11,  27  L.  349,  2  S.  Ct.  32,  all  refusing  to  enjoin  a  Judgment  where 
there  is  no  fraud;  Railroad  Co.  v.  Neal,  1  Woods,  355,  F.  C.  11,534, 

I  or  for  surprise;  Pearce  v.  Winter  Iron  Works,  82  Ala.  74,  if  defense 

be  both  legal  and  equitable,  excuse  must  be  shown  for  failure  to 
defend  at  law  State  Bank  t.  Campbell,  12  Ind.  45,  there  must  be 
no  laches;  Wingard  v.  Jameson,  2  Wash.  Ter.  407,  7  Pac.  863,  Bar- 
ton V.  Radclyffe,  149  Mass.  280,  2l  N.  E.  375,  and  Spauldlng  v. 
Backus,  122  Mass.  554,  23  Am.  St  Rep.  393,  there  must  be  a  valid 
equitable  defense;  Stevens  v.  Hertzler,  114  Ala.  574,  22  So.  124, 
injunction  will  lie  in  equity  after  judgment  at  law,  where  defense 
is  purely  equitable.  Cited  in  Phillips  r.  Negley,  117  U.  S.  675,  29 
L.  1015,  6  S.  Ct  905,  holding  judgment  at  law  cannot  be  reviewed 
after  the  term,  except  by  proceeding  in  equity  in  proper  case; 
Perry  v.  Johnston,  95  Fed.  325,  relieving  against  judgment  af- 
firmed on  appeal,  through  fraud  of  counsel  in  violating  agreement; 
MarshaU  v.  Holmes,  141  U.  S.  596,  35  L.  873,  12  S.  Ct  64, 
where  the  fraud  complained  of  consisted  in  the  use  of  a  forged 
letter;  Central  Pacific  R.  R.  v.  Creed,  70  Cal.  501,  11  Pac.  775,  sale 
will  not  be  set  aside  for  surprise  unless  there  was  no  negligence 
on  part  of  person  seeking  to  set  it  aside;  Mayor  v.  Brady,  115  N. 
Y.  617,  22  N.  E.  242,  fraud  such  as  will  entitle  equity  to  interfere 
consists  in  some  imposition  practiced  in  the  procurement  of  the 
judgment  by  which  the  defendant  was  prevented  from  availing 
himself  of  some  defense;  Handley  v.  Jackson,  31  Or.  355,  65  Am. 
St  Rep.  841,  50  Pac.  916,  party  invoking  equitable  jurisdiction 
must  disclose  a  meritorious  defense  to  the  law  action;  Stillwell 
V.  Walker,  23  Fed.  Cas.  93,  equitable  defense  should  be  asserted 
on  equity  side  of  court;  Young  v.  Sigler,  48  Fed.  184,  enjoining 
prosecution  of  action  for  assault  for  fraudulent  collusion  between 
plaintifi!  and  co-defendant;  Graver  v.  Faurot  64  Fed.  244,  query- 
ing whether  judgment  can  be  Impeached  for  fraud  which  consisted 
in  false  swearing  in  the  action  in  which  the  judgment  was  ob- 
tained; Gaines  v.  Hale  &  Rector,  26  Ark.  209,  dissenting  opinion, 
arguing  equity  should  not  interfere  with  judgment  at  law  where 
no  fraud,  accident,  mistake  or  imposition  is  averred  or  proved; 
King  V.  Browson,  122  Mass.  128,  to  point  that  equity  will  not  aid 
one  who  has  lost  his  rights  through  his  own  negligence;  State  v. 
Matley,  17  Neb.  567,  24  N.  W.  201,  allowing  intervention  in  man- 
damus proceeding  for  purpose  of  cancelling  writ  on  ground  of 
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fraud;  GIven's  Appeal,  121  Pa.  St  266,  6  Am.  St.  Rep.  797,  15  Atl. 
469,  citing  principal  case  as  to  Jurisdiction  of  equity  to  enjoin 
enforcement  of  judgments  at  law.  Olted  In  note  In  53  Am.  St  Rep. 
445,  on  negligence  as  a  bar  to  application  In  equity  for  relief  against 
judgments,  collecting  cases.  And  In  exhaustive  collection  of  notes 
on  relief  In  equity  other  than  by  appellate  proceedings  against 
judgments,  decrees  and  other  judicial  determinations,  54  Am.  St 
Rep.  225. 

Judgment — One  cannot  enjoin  judgment  on  notes  for  fraud  In 
the  consideration,  where  the  fraud  was  urged  unsuccessfully  in  the 
trial  at  law,  p.  445. 

Judgment — A  defense  which  has  been  set  up  at  law  unsuccess- 
fully cannot  afterwards  be  used  In  equity  to  defeat  the  judgment 
rendered,  p.  445. 

Judgment —  Surprise  In  the  production  of  hostile  evidence  is  no 
ground  for  enjoining  the  enforcement  of  the  judgment  where  mo- 
tion for  delay  or  new  trial  might  have  been  urged  at  law,  p.  446. 

Judgpient — Where  defendant  neglects  to  set  up  a  set-off  in  the 
action,  he  cannot  afterwards  seek  relief  from  the  judgment  in 
equity  on  that  ground,  p.  446. 

17  How.  447-455,  15  L.  155,  STEVENS  v.  GLADDING. 

Execution. —  Whether  patent  and  copyiights,  held  under  the 
laws  of  the  United  States,  are  subject  to  seizure  and  sale  on  execu- 
tion, qusere,  p.  451. 

Cited  in  Ashcroft  v.  Walworth,  1  Holmes,  154,  F.  G.  580,  holding 
insolvent  debtor's  title  to  letters-patent  did  not  pass  by  assign- 
ment by  judge  under  the  State  insolvent  law;  €k>rdon  v.  Anthony, 
16  Blatchf.  249,  F.  0.  5,605,  holding  assignment  of  an  interest  in  a 
patent  by  State  court  receiver  passed  no  title;  Chisholm  v.  Fomy, 
65  Iowa,  335,  21  N.  W.  665,  and  Carver  v.  Peck,  131  Mass.  292,  294, 
both  holding  patent-right  cannot  be  sold  under  execution  issuing 
from  State  court;  Bryan  v.  University  Publishing  Co.,  112  N.  Y. 
386,  19  N.  E.  826,  2  L.  R.  A:  639,  holding  State  court  had  no  juris- 
diction to  subject  copyright  to  judgment  Cited  also  in  Non-Mag- 
netic Watch  Co.  V.  Association,  44  Fed.  7,  denying  right  to  serve 
by  publication,  a  non-resident  defendant  in  suit  to  determine  title 
to  a  patent-right;  Wilson  v.  Martin- Wilson  Fire  Alarm  Co.,  151 
Mass.  527,  24  N.  E.  788,  8  L.  R.  A.  313,  dissenting  opinion,  majority 
holding  conveyance  by  master  in  chancery  of  letters-patent  in  pay- 
ment of  owner's  debt,  passed  title;  Dart  v.  Woodhouse,  40  Mich. 
401,  29  Am.  Rep.  545,  collecting  cases,  holding  set  of  manuscript 
abstract  books  not  leviable  property;  Bryan  v.  University  Pub.  Co., 
112  N.  Y.  395,  19  N.  E.  831,  2  L.  R.  A.  &12,  dissenting  opinion,  ma- 
jority denying  State  court's  jurisdiction  to  subject  copyright  to 
judgment  debt    See  note  to  40  Am.  Rep.  124,  125. 
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Distin^lstaed  in  Ager  y.  Murray,  105  TJ.  S.  129,  130,  26  L.  943, 
reviewing  cases,  holding  patent-right  may  be  subjected  to  payment 
of  judgment  by  bill  In  equity;  Wilder  v.  Kent,  15  Fed.  219,  holding 
title  to  a  particular  patented  machine  and  right  to  use  same,  passed 
by  execution  sale;  Leon,  etc..  Abstract  Go.  v.  Equalization  Board, 
80  Iowa,  135,  41  Am.  St.  Rep.  488,  53  N.  W.  96,  17  L.  R.  A.  201, 
holding  books  containing  abstracts  of  titles  subject  to  taxation  and 
levy;  Harrison  v.  Maynard,  etc.,  Co.,  61  Fed.  692,  26  U.  S.  App.  99, 
as  generally  inapplicable. 

Copyrights  and  patent-rights  do  not  exist  in  any  particular  State 
or  district,  but  are  co-extensive  with  the  T7nited  States,  p.  451. 

Cited  and  applied  in  Carver  v.  Peck,  131  Mass.  294,  holding 
patent-right  not  "property  within"  State  of  owner's  residence. 
Cited  also  in  Wilson  v.  Martin-Wilson  Fire  Alarm  Co.,  151  Mass. 
520,  24  N.  B.  786,  8  L.  R.  A.  310,  holding,  arguendo,  patent  has  no 
situs  in  any  particular  State. 

Ck>pyrlgh.t,  and  stereotype  plates  of  a  book  are  distinct  subjects 
of  property;  the  former  is  not  necessarily  annexed  to  the  plates,  nor 
incident  or  accessory  to  the  ownership  thereof;  nor  does  the  trans- 
fer of  such  ownership  carry  such  right  with  it  as  is  essential  to 
beneficial  use  of  the  plates,  p.  452. 

Cited  and  principle  applied  in  Patterson  v.  Kentucky,  97  U.  S. 
506,  24  L.  1117,  reviewing  cases,  distinguishing  between  property 
in  physical  substance,  and  patent-right  in  composition,  holding 
State  prohibition  of  use  of  substance  no  violation  of  patent-right; 
Hankey  v.  Downey,  116  Ind.  119,  18  N.  E.  272,  1  L.  R.  A.  448,  hold- 
ing State  law  requiring  certain  formalities  of  vendors  of  patent- 
rights,  inapplicable  to  vendors  of  tangible  patented  article.  Cited 
also  in  Commonwealth  v.  Petty,  96  Ky.  454,  29  S.  W.  292,  29  L. 
R.  A.  789,  and  n.,  holding  State  law  restricting  sale  of  patent-right, 
or  territory  for  sale  thereof,  unconstitutional.  Cited,  arguendo,  in 
Carter  v.  Bailey,  64  Me.  402,  18  Am.  Rep.  275,  holding  owner  in  com- 
mon of  copyright  not  compelled  to  account  to  co-owner  for  copies 
published  and  sold  by  him.    See  note  to  26  Am.  Rep.  519. 

Distinguished  generally  in  Harrison  v.  Maynard,  etc.,  Co.,  61  Fed. 
692,  26  U.  S.  App.  99. 

Copyright. —  Ownership  of  copperplate  by  ovnier  of  the  copy- 
right does  not  attach  the  latter  right  to  the  plate,  nor  does  it  pass 
with  the  plate  by  sale  thereof  on  execution,  p.  453. 

Cited  and  principle  applied  in  Henry,  etc..  Publishing  Co.  v. 
Smythe,  27  Fed.  920,  922,  holding  agent  for  delivery  of  copyrighted 
books  already  sold  by  embezzling  and  selling  copies  to  a  mer- 
chant, transferred  no  right  to  sell  the  book.  Cited  also  in  Chad- 
wick  V.  CoveU,  151  Mass.  193,  21  Am.  St  Rep.  445,  23  N.  E.  1069, 
6  L.  R.  A.  841,  refraining  from  deciding  whether  sale  of  dies  passed 
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right  to  use  trade-marks;  Keene  v.  Wheatley,  14  Fed.  Cas.  193,  col- 
lecting cases,  holding,  parting  with  manuscript  copy  of  unpub- 
lished work,  gave  no  right  to  publish  same. 

Distinguished  In  Parton  v.  Prang,  3  Cliff.  551,  P.  C.  10,784,  hold- 
ing unconditional  sale  of  painting  passed  right  to  reproduce  same; 
Harrison  v.  Maynard,  etc.,  Co.,  61  Fed.  092,  26  U.  S.  App.  99. 

Copyright. —  Equity  has  no  Jurisdictioii  to  enforce  statutory 
penalties  for  infringement  of  copyright  in  absence  of  statutory 
grant  thereof,  p.  455. 

Cited  and  followed  in  Callaghan  y.  Myers,  128  U.  S.  663,  32  L. 
561,  9  S.  Ct  19(),  Chapman  v.  Ferry,  8  Sawy.  193,  12  Fed.  695,  and 
Gllmore  y.  Anderson,  38  Fed.  848,  all  denying  equity  jurisdiction  to 
enforce  penalties  for  infringement  of  copyright;  Trow  City  Di- 
rectory Co.  y.  Curtln,  36  Fed.  830,  sustaining  demurrer  to  portions 
of  bill  seeking  to  enforce  penalties  and  forfeitures  for  infringe- 
ment of  copyright  Cited  also  In  note  to  Steyens  y.  Cady,  2  Curt 
201,  F.  C.  13,395,  denying  equity  Jurisdiction  to  enforce  penalties 
or  forfeitures;  IJntermeyer  v.  Freund,  58  Fed.  210,  211,  20  U.  S. 
App.  32,  sustaining  constitutionality  of  act  proylding  for  enforcing 
penalties  for  infringement  of  patent,  in  equity;  Morrison  y.  Petti- 
bone,  87  Fed.  331,  holding  statutory  forfeiture  for  infringing  copy- 
right enforceable  by  action  In  repleyln;  Lawrence  y.  Dana,  4  Cliff. 
58,  F.  C.  8,136,  holding  legal  proprietor  of  literary  production  en- 
titled to  damages  for  unauthorized  publication  of  manuscript 

Equity  has  Jurisdiction  to  grant  an  account  of  profits  in  a  proper 
case,  under  prayer  for  general  relief,  in  copyright  and  patent  cases, 
as  incident  to  right  to  an  injunction  therein,  p.  455. 

Cited  and  principle  applied  in  Patrick  y.  Isenhart,  20  Fed.  340, 
holding  proper  relief  to  which  bill  shows  complainant  entitled,  may 
be  granted  under  prayer  for  general  relief;  Fishel  y.  Lueckel,  53 
Fed.  501,  and  Falk  y.  Lithograph,  etc.,  Co.,  54  Fed.  894,  14 
U.  S.  App.  15,  awarding  account  of  profits  as  incident  to  injunc- 
tion in  suit  for  infringement  Cited  also  in  Chapman  y.  Ferry,  8 
Sawy.  194,  12  Fed.  695,  holding,  arguendo,  account  may  be  awarded 
in  equity  as  incident  to  injunction  in  copyright  suit  Explained,  and 
jurisdiction  to  award  account  held  Independent  of  other  equitable 
relief,  in  Gordon  y.  Anthony,  16  Blatchf.  245,  F.  C.  5,605,  where  pat- 
ent infringed  had  expired,  and  in  Atwood  y.  Portland  Co.,  10  Fed. 
284,  reviewing  decisions. 

Modified  in  Root  y.  Lake  Shore,  etc.,  Ry.,  105  U.  S.  193,  26  L.  977, 
exhaustively  reviewing  cases,  denying  equity  jurisdiction  after  pat- 
ent expired,  over  suit  merely  for  account  of  profits  against  Infringer; 
Draper  v.  Hudson,  1  Holmes,  209,  F.  C.  4,069,  refusing  to  award  ac- 
count holding  right  thereto  merely  incident  to  and  dependent  on 
right  to  injunction. 

Miscellaneous. —  Cited  in  Farmer  v.  Calvert  etc.,  Pub.  Co.,  1 
Fllpp.  232,  F.  O.  4,651,  holding  patent-right  and  infringement  may 
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be  litigated  in  an  equity  court  without  prior  action  at  law;  Tomp- 
kins V.  Halleck,  133  Mass.  36,  43  Am.  Rep.  484,  holding  perform- 
ance of  unprlnted  and  uncopyrighted  play  by  other  than  owner,  vio- 
lation of  his  common-law  rights. 

17  How.  4fie-464,  15  L.  127,  CARPENTER  v.  COMMONWEALTH. 

Courts. —  After  State  statutes  have  been  construed  by  State 
courts,  Supreme  Court  has  no  authority  to  revise  construction,  un- 
less the  Constitution,  treaties  or  laws  have  been  violated,  p.  462. 

Cited  and  relied  on  in  Grlffing  v.  Gibb,  1  McAU.  221,  F.  C.  5,819, 
holding  United  States  Circuit  Court  has  nothing  to  do  with  vindi- 
cation of  State  law  said  to  have  divested  vested  rights.  Cited,  ar- 
guendo, in  State  v.  Doyle,  40  Wis.  192,  22  Am.  Rep.  699,  without 
special  application. 

Descent  and  distribution. —  Until  period  for  distribution  arrives, 
the  law  of  the  decedent's  domicile  attaches  to  property,  p.  462. 

See  note,  56  Am.  Dec.  390. 

Taxation. —  The  title  of  heirs  in  intestate's  estate  does  not  vest 
until  distribution;  therefore,  during  period  of  administration,  State 
may  impose  any  tax  on  right  of  succession  which  it  deems  fit,  p. 
463. 

Cited  and  applied  In  Armstrong  y.  Armstrong,  1  Or.  212,  75  Am. 
Dec.  559,  holding  law  passed  after  death  of  intestate,  but  before 
distribution,  controls  such  distribution. 

Taxation. —  Pennsylvania  acts  of  1826  and  1850,  for  taxing  cer- 
tain Inheritances,  held  to  justify  tax  on  personalty  belonging  to 
estate,  but  not  within  the  State,  p.  463. 

Cited  and  relied  on  in  Wallace  v.  Myers,  88  Fed.  185,  4  L.  R.  A. 
172,  and  n.,  where  a  similar  New  York  statute  was  held  unobjec- 
tionable on  constitutional  grounds.  Referred  to,  arguendo,  Gels- 
thorpe  V.  Fumell,  20  Mont  307,  312,  51  Pac.  269,  270,  39  L.  R.  A. 
174,  175,  and  State  v.  Alston,  94  Tenn.  681,  30  S.  W.  751,  28  L.  R. 
A.  180,  both  holding  a  collateral  Inheritance  tax  not  a  tax  on  prop- 
erty, but  on  right  of  succession;  Matter  of  McPherson,  104  N.  Y. 
317,  58  Am.  Rep.  504,  10  N.  E.  686,  as  an  authority  sustaining  the 
validity  of  statutes  imposing  Inheritance  tax.  See  note,  41  Am.  St. 
Rep.  580. 

Statutes  —  Taxation. —  Pennsylvania  act  of  1850,  explanatory  of 
act  of  1826,  relating  to  the  taxation  of  Inheritances,  cannot  be  con- 
sidered retrospective,  although  such  in  form,  as  to  heirs  whose  in- 
testate died  in  1849,  p.  463. 

Cited  and  relied  on  In  Smith  v.  Callaghan,  66  Iowa,  555,  24  N.  W. 
51,  holding  formal  defects  In  probate  proceedings  may  be  cured  by 
retrospective  legislation;  City  of  New  Orleans  v.  Railroad  Co.,  35 
La.  Ann.  682,  686,  and  Tax  Collector  v.  Oas  Light  Co.,  44  La.  Ann. 
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756,  11  So.  33,  where  act  authorizing  the  assessment  of  property 
omitted  from  rolls  on  previous  years  was  held  valid.  Cited,  ar- 
guendo, in  Eastman  v.  Clackamas  County,  12  Sawy.  624,  32  Fed. 
31,  and  Citizens'  Ins.  Co.  v.  Lott,  45  Ala.  106,  as  authority  for  hold- 
ing State  may  enact  retrospective  laws.  To  same  effect  are  State 
v.  Bcheveria,  33  La.  Ann.  715,  Stanley  v.  Smith,  16  Or.  610,  16 
Pac.  177,  and  Brooke  v.  McCraken,  10  N.  B.  B.  464,  4  Fed.  Cajs.  229, 
all  holding  retrospective  effect  will  not  be  given  acts  of  Congress, 
unless  an  intention  that  such  effect  be  given  is  clearly  expressed; 
to  same  effect  as  to  State  statutes,  In  re  Lambard,  88  Me.  590,  34 
AtL  531,  and  Hardeman  v.  Downer,  39  Ga.  436,  both  holding  it 
within  power  of  State  to  pass  a  law  divesting  a  vested  right,  pro- 
vided that  right  be  not  vested  by  contract;  Davis  v.  State  Bank,  7 
Ind.  316,  holding  it  competent  for  legislature  to  legalize,  by  retro- 
spective enactment,  a  sale  of  Infant's  land  illegally  made;  State  v. 
Sickler,  9  Ind.  71,  holding  legislature  had  power  to  legaltize  a  sale 
of  school  lands  previously  made  by  a  commissioner;  Webber  v. 
Howe,  36  Mich.  156,  24  Am.  Bep.  592,  without  special  application. 

Ck>n8titutional  law  —  Ex  post  facto  laws. —  The  tenth  section  of 
the  first  article  of  the  Constitution,  pertaining  to  ex  post  facto  laws, 
relates  to  criminal  cases  only,  p.  463. 

Cited  and  applied  in  Orey  v.  Thomas,  11  Fed.  Cas.  2,  holding  there 
is  no  constitutional  restraint  on  power  of  Congress  to  pass  retro- 
spective laws;  In  re  Landsberg,  14  Fed.  Cas.  1068,  where  act  of 
Feb.  18,  1867,  relating  to  criminal  offenses  previously  committed, 
was  held  ex  post  facto;  Cantini  v.  Tillman,  54  Fed.  973,  holding 
South  Carolina  dispensary  act  in  no  way  violates  this  section  of 
Constitution;  State  v.  Cummings,  36  Mo.  273,  holding  term  ex  post 
facto  has  application  to  civil  laws  of  a  criminal  nature;  State  v. 
Paul,  5  B.  I.  190,  holding,  although  a  prohibitory  law  operates  to 
lessen  the  value  of  liquors  owned  in  State  at  time  of  its  enactment, 
this  does  not  cause  law  to  retroact  criminally  within  definition  of 
ex  post  facto  law.  Cited  in  dissenting  opinion,  in  Lapeyre  v.  United 
States,  17  Wall.  206,  21  L.  611,  and  in  opinion  of  court  in  Burgess 
V.  Salmon,  97  U.  S.  384,  24  L.  1106.  Also  dissenting  opinion,  Moore 
V.  State,  43  N.  J.  L.  231;  dissenting  opinion,  Anderson  v.  Baker, 
23  Md.  566,  and  Denver,  etc..  By.  Co.  v.  Woodward,  4  Colo.  163,  for 
definition  of  ex  post  facto  law.  Cited,  arguendo,  in  United  States 
V.  Harris,  1  Abb.  (U.  S.)  115,  F.  C.  15,312,  in  discussion  as  to  par- 
doning power  of  president;  Burt  v.  State,  39  Ala.  651,  as  approving 
holding  that  a  law  making  punishment  lighter  cannot  be  consid- 
ered ex  post  facto;  Hart  v.  State,  40  Ala.  38,  88  Am.  Dec.  756,  where 
statute  lessening  the  amount  of  evidence  required  for  conviction  in 
case  of  misdemeanors,  was  held  ex  post  facto  as  to  misdemeanors 
committed  before  its  enactment;  Moore  v.  State,  40  Ala.  54,  act 
increasing  punishment  for  certain  offenses  is  ex  post  facto  as  to 
offenses  committed  before  its  passage.  See  monographic  note,  re- 
viewing authorities,  37  Am.  St  Bep.  583. 
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Miscellaneous. —  Cited  incidentally  in  Forster  y.  Forster,  129 
Mass.  566. 

17  How.  464-468,  15  L.  152,  RHODES  v.  FARMER. 

Evidence. —  Parol  evidence  is  admissible  in  equity  to  rebut  or 
explain  an  assignment  of  a  judgment  in  form  absolute,  where  com- 
plainant's bill  is  in  the  nature  of  a  bill  for  a  specific  execution  of 
such  assignment,  p.  467. 

Costs. —  A.  complainant  being  only  entitled  to  the  equity  of  his 
judgment  debtor  in  an  assigned  judgment,  and  having  already 
received  that,  his  bill  is  properly  dismissed  at  his  costs,  p.  468. 

Not  cited. 

17  How.  468-470,  15  L.  163.  WICKLIFFB  v.  EVE 

Partnership. —  Surviving  partner  has  sole  right  to  defend  suit 
instituted  against  the  firm,  since  he  represents  the  partnership 
property,  and  deceased  partner's  administrator  has  no  right  to  be 
made  party  defendant,  p.  470. 

Cited  and  principle  applied  in  Emerson  v.  Senter,  118  U.  S.  8,  30 
L.  51,  6  S.  Ct  983,  holding  that  sole  surviving  partner  of  an  in- 
solvent firm,  himself  insolvent,  may  make  a  general  assignment 
of  firm's  assets;  Hargadine  v.  Gibbons,  45  Mo.  App.  467,  holding 
that  surviving  partners  have  right  to  sue  on  partnership  judgment, 
and  administrator  should  not  be  Joined.  Cited  in  77  Am.  Dec.  liru 
note,  on  proceedings  to  enforce  partnership  liability,  where  one  of 
the  partners  has  died. 

Courts. —  Bill  dismissed  because  complainant  and  defendants 
were  citizens  of  same  State,  p.  470. 

Cited  in  Beery  v.  Orick,  22  Gratt  488,  12  Am.  Rep.  541,  holding 
such  a  cause  could  not  be  removed. 

Courts  —  Equity. —  Bill  impeaching  decree  for  fraud  is  an  origi- 
nal bill,  requiring  diverse  citizenship  in  the  parties  thereto,  and 
Circuit  Court  has  not  jurisdiction  on  the  strength  of  its  jurisdic- 
tion of  the  original  suit,  p.  470. 

Cited  and  principle  applied  in  Ralston  v.  Sharon,  51  Fed.  713,  hold- 
ing bill  to  have  decree  of  dismissal  set  aside  for  fraud  to  be  origi- 
nal. * 

17  How.  471-477,  15  L.  154,  PULLIAM  v.  OSBORNE. 

Courts  —  Executions. —  Where  liens  of  judgments  of  State  and 
Federal  courts  are  co-ordinate,  the  court  first  acquiring  possession 
by  seizure  under  execution,  may  confer  a  good  title,  p.  475. 

This  principle  has  been  followed  by  a  number  of  clung  cases: 
Taylor  v.  Carryl,  20  How.  596,  15  L.  1032,  holding  libel  in  District 

Vol,  V-32 
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Court  for  mariners*  wages  and  process  issued,  could  not  divest 
authority  of  State  court  which  had  already  attached  vessel;  Conner 
V.  Long,  104  IT.  S.  234,  26  L.  726,  where  sherifT  sold  goods  attached, 
without  notice  of  commencement  of  bankrupt  proceedings,  he  is 
not  liable  to  assignee;  Heidritter  v.  Oil  Cloth  Co.,  112  U.  S.  304,  305, 
28  L.  733,  5  S.  Ct  139,  140,  where  proceedings  in  rem  are  begun 
in  both  Federal  and  State  court  against  same  property,  the  one 
first  taking  possession  acquires  exclusive  jurisdiction;  Porter  v. 
Sabln,  149  U.  S.  480,  37  L.  818,  13  S.  Ct.  1011,  holding  stockholders 
could  not  bring  suit  against  oflicers  without  making  receiver  ap- 
pointed by  State  court  a  party;  Bell  v.  Ohio  L.  &  T.  Co.,  1  Biss.  271, 
F.  O.  1,260,  where  process  has  been  served  and  injunction  issued, 
jurisdiction  of  Federal  court  attaches  to  the  exclusion  of  State  court 
in  which  suit  had  been  previously  commenced,  but  no  process 
served;  The  Oliver  Jordan,  2  Curt  415,  F.  0.  10,503,  and  Lewis  v. 
The  Ship  Orpheus,  3  Ware,  143,  F.  C.  8,330,  both  holding  that  prop- 
erty In  custody  of  law  of  State,  under  an  attachment,  cannot  be 
arrested  by  warrant  from  District  Court;  Johnson  v.  Bishop, 
Woolw.  327,  F.  C.  7,373,  and  Fisher  v.  Lewis,  69  Mo.  630,  both 
holding  that  assignee  cannot  maintain  suit  In  Federal  court  against 
sheriff  taking  property  upon  attachment,  before  proceedings  In 
bankruptcy  were  commenced;  Wilmer  v.  Atlanta,  etc.,  Ry.,  2  Woods, 
428,  F.  C.  17,775,  Schaller  v.  Wickersham,  7  Cold.  381,  and  Long- 
street  V.  Hill,  11  Heisk.  56,  all  holding  court  first  seizing  property 
acquires  exclusive  jurisdiction,  no  matter  where  suits  were  com- 
menced, or  process  In  personam  served;  AUer  v.  Roth,  2  McCrary, 
448,  449,  5  Fed.  899,  holding  that  sheriff  and  a  marshal  cannot 
make  a  joint  levy;  Cohen  v.  Solomon,  66  Fed.  413,  setting  aside  pro- 
ceedings in  State  court,  where  Federal  court  first  obtained  juris- 
diction of  mortgaged  premises;  Compton  v.  Jesup,  68  Fed.  279,  31 
U.  S.  App.  486,  holding  Federal  court  could  acquire  possession,  pend- 
ing suit  in  State  court;  In  re  Foley,  80  Fed.  950,  declaring  that 
Federal  courts  will  not  interfere  with  custody  of  estate  by  State 
Probate  Court;  City  of  Opelika  v.  Daniel,  59  Ala.  215,  holding  that 
State  court  cannot  enjoin  suit  In  Federal  court;  Moore  v.  Witlien- 
burg,  13  La.  Ann.  23,  holding  property  under  seizure  by  United 
States  marshal  Is  beyond  the  reach  of  attachment  from  State  court; 
Trumbo  v.  Cummlng,  20  S.  C.  336,  holding  sale  by  sheriff  under 
junior  judgment  of  State  court,  divests  liens  of  senior  judgments 
of  State  and  Federal  courts.  Cited  In  Smith  v.  Ford,  48  Wis.  155, 
2  N.  W.  159,  but  without  particular  application;  29  Am.  St  Rep. 
311,  note  on  conflicts  of  jurisdiction,  reviewing  authoritieB;  note, 
10  Biss.  198. 

Distinguished  In  Dwlght  t.  Cent  Ver.  R.  Co.,  20  Blatchf.  208, 
9  Fed.  791,  holding,  when  two  suits  are  not  brought  upon  the  same 
facts,  nor  for  same  relief,  the  pendency  of  suit  in  State  court  is 
not  good  plea  to  action  in  Federal  court;  Howe  v.  Freeman,  14  Gray, 
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573,  holding  that  repleyln  lies  in  a  State  court  against  a  marshal 
of  tinited  States  for  property  attached  on  mesne  process  from 
Ignited  States  court  against  a  third  person;  Hurst  y.  Latimer,  46 
S.  G.  125,  24  S.  B.  173,  holding,  under  statute,  that  sheriff  selling 
under  State  execution  must  apply  proceeds  to  senior  Judgment  of 
Federal  court 

Miscellaneous. —  Miscited  in  United  States  t.  Hailey,  2  Idaho,  30, 
3  Pac.  264.  Cited  to  point  that  Bankruptcy  Court  may  authorize 
assignee  to  redeem  property  and  discharge  lien,  in  Markson  y. 
Haney,  47  Ind.  35,  Marston  y.  Stickney,  55  N.  H.  385,  and  Clifton 
y.  Foster,  103  Mass.  236,  4  Am.  Bep.  542. 

17  How.  477-478,  15  L.  235,  MINTURN  v.  MAYNARD. 

Shipping:. —  Iiocal  law  of  California,  which  authorizes  an  attach- 
ment of  yessels  for  supplies  or  repairs,  does  not  extend  to  the  bal- 
ance of  accounts  between  agent  and  principal,  who  ha^e  neyer 
<lealt  on  the  security  of  the  yessel,  p.  477. 

Cited  and  principle  applied  in  Hatton  y.  The  Melita,  3  Hughes, 
497,  F.  C.  6,218,  holding  that  claimant,  independent  of  mortgage, 
had  no  lien;  The  Esteban  de  Antunano,  31  Fed.  923,  holding  that 
there  is  no  maritime  lien  on  ship  in  fayor  of  ship's  general  agent 
or  husband. 

Distinguished  in  The  Bark  J.  F.  Spencer,  5  Ben.  152,  F.  C.  7,316, 
holding  person  adyancihg  money  upon  credit  of  a  foreign  ship  for 
repairs  and  supplies,  has  a  lien. 

Admiralty. —  Libel  in  personam  cannot  be  maintained  in  ad- 
miralty to  recoyer  a  balance  of  accounts  for  repairs  or  supplies,  to 
steamer  owned  by  debtor,  p.  477. 

Cited  and  principle  applied  in  The  Eclipse,  135  U.  S.  608,  34  L. 
272,  10  S.  Ct  876,  holding  that  admiralty  has  no  equity  power  to 
wind  up  a  trust  concerning  a  licensed  yessel;  The  Larch,  3  Ware, 
33,  F.  C.  8,086,  and  Tunno  y.  The  Betsina,  24  Fed.  Cas.  316,  both 
holding  that  admiralty  has  no  jurisdiction  oyer  mere  matters  of 
account;  The  Benton,  3  Fed.  Cas.  257,  where  firm  of  materialmen 
libelled  yessel  of  which  two  members  were  part  owners,  the  suit 
could  not  be  maintained;  The  Saginaw,  32  Fed.  176,  holding  libel 
for  balance  of  an  account  between  a  wharfinger  and  steamboat, 
not  maintainable;  Doolittle  y.  Knobeloch,  39  Fed.  41,  holding  claim 
against  owner  of  yessel  for  serylces  in  purchasing  her,  etc.,  is  not 
within  admiralty  jurisdiction;  Diefenthal  y.  Hamburg- Amerikan- 
ische,  etc.,  46  Fed.  398,  holding  contract  to  supply  yessel  while  in 
port,  is  not  within  the  admiralty  jurisdiction. 

Distinguished  in  Pettlt  y.  The  Chas.  Henije,  5  Hughes,  360,  F. 
C.  11,047a,  holding  materialman,  part  owner,  may  proceed  against 
yessel  in  rem;  Johnson  y.  The  Belle  of  the  Sea,  13  Fed.  Cas.  731, 
holding  payment  of  debt  of  shipowner  by  his  agents,  with  their 
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own  money,  wonld  not  extinguish  lien  of  bottomry  bond;  The  Kal- 
orama,  10  Wall.  217,  19  L.  945,  it  is  no  objection  to  the  assertion 
in  admiralty  of  a  maritime  lien  for  repairs  and  supplies  in  foreign 
port,  that  owner  was  there,  the  same  having  been  made  expressly 
on  the  credit  of  the  vesseL 

V  How.  478-525,  15  L.  181,  FLORIDA  v.  GEORGIA. 

Supreme  Court  has,  under  the  Constitution,  original  Jurisdiction 
of  a  question  ef  boundary  between  States,  p.  491. 

Cited  and  principle  applied  in  Virginia  v.  West  Virginia,  11  Wall. 
64,  20  L.  71,  holding  that  Supreme  Court,  under  the  Constitution, 
has  original  jurisdiction  of  boundary  controversies  between  States; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  242,  8  S.  Ct. 
1373,  declaring  that  most  numerous  class  of  cases  between  States 
has  been  boundary  controversies;  United  States  v.  Texas,  143  U.  S. 
640,  648,  36  L.  291,  294,  12  S.  Ct  491,  494,  holding  that  Supreme 
Court  has  jurisdiction  of  suit  in  equity  by  United  States  against  a 
State  to  determine  the  boundary  between  that  State  and  a  Ter- 
ritory. 

Federal  courts  will  follow  the  rules  of  admiralty  and  equity 
courts  of  England,  except  where  they  would  be  injurious  or  im- 
practical, p.  492. 

Cited  and  principle  applied  in  California  t.  Southern  Pac.  Co., 
157  U.  S.  249,  39  L.  690,  15  S.  Ct  599,  refusing  to  dispose  of  an 
original  cause  in  the  absence  of  parties  whose  rights  would  be  de- 
termined, though  they  might  not  be  technically  bound.  See  dis- 
senting opinion,  pp.  263,  269,  39  L.  696,  15  S.  Ct  605,  606. 

United  States. — Attorney-general  may  Intervene  for  the  United 
States  to  protect  its  property  rights  in  a  suit  between  two  States 
over  a  boundary,  without  being  made  a  party  in  the  technical  sense, 
and  no  judgment  will  be  entered  for  or  against  the  United  States, 
p.  495. 

Cited  and  principle  applied  in  Lee  v.  Kaufman,  3  Hughes,  102, 
F.  C.  8,191,  holding  that  United  States  could  intervene;  Potter  v. 
Beal,  50  Fed.  864,  5  U.  S.  App.  49,  holding  it  improper  to  make 
district  attorney  a  party  defendant  to  procure  papers  to  be  laid  be- 
fore the  grand  Jury;  Briggs  v.  Light-Boats,  11  Allen,  178,  holding 
lien  could  not  be  enforced  upon  vessel,  after  it  came  into  possession 
of  the  United  States.  Cited,  without  particular  application,  in 
Coffee  V.  Groover,  123  U.  S.  17,  31  L,  58,  8  S.  Ct  9,  and  Georgia 
V.  Stanton,  6  Wall.  73,  18  L.  724. 

Parties. —  If  court  can  do  nothing  without  the  presence  of  a 
necessary  party,  it  leaves  the  parties  to  terminate  their  dispute  by 
other  means,  per  Curtis,  J.,  dissenting,  p.  508. 

Cited  and  principle  applied  in  Alexander  v.  Horner,  1  McCrary, 
645,  F.  C.  169,  holding  that  non- joinder  of  necessary  parties  may 
be  made  at  the  hearing. 
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^tate  Is  not  compellable  to  answer  in  any  suit  by  an  individual 
in  any  court,  p.  520,  dissenting  opinion. 

Glted  and  principle  applied  in  State  y.  Burke,  33  La.  Ann.  505, 
holding  that  State  could  not  be  made  a  party  without  her  consent 

17  How.  525-541,  15  L.  236,  UNITED  STATES  v.  RITCHIE. 

Courts. —  Act  of  Congress  of  March  8,  1851,  providing  commis- 
sioners to  settle  California  private  land  claims,  and  for  appeal  of 
cases  decided  to  the  District  Court,  was  constitutional;  the  board 
was  not  a  court,  under  the  Constitution,  and  a  suit  transferred  to  the 
District  Court,  on  appeal,  must  be  regarded  as  an  original  proceed- 
ing, pp.  530-534. 

Cited  and  holding  afllrmed  in  Fremont  v.  United  States,  17  How. 
552,  15  L.  244,  where  the  same  question  raised  in  the  principal  case 
was  before  the  court;  Grisar  v.  McDowell,  6  Wall.  375,  18  L.  866, 
afflrmtng  S.  C,  4  Sawy.  602,  F.  C.  5,832,  proceeding  in  District  Court 
on  appeal  from  decision  of  board  of  land  commissioners  is  an  origi- 
nal suit  and  whole  case  is  open;  Le  Roy  v.  Wright,  4  Sawy.  533,  F. 
C.  8,273.  to  the  same  point;  also  City  of  San  Francisco  v.  United 
States,  4  Sawy.  561,  F.  C.  12,316;  Kentucky  &  I.  Bridge  Co.  v.  Lrf)uis- 
ville  &  N.  B.  B.,  87  Fed.  615,  2  L.  B.  A.  317,  the  interstate  commerce 
commission  Is  not  a  judicial  body,  and  facts  found  or  reported  by  it 
are  only  prima  facie  evidence  in  subsequent  judicial  proceedings  to 
enforce  order  or  recommendation;  Bicks  v.  Beed,  19  Cal.  573,  act  of 
Congress  authorizing  corporate  authorities  to  determine  title  to  lots 
in  town  situated  on  public  lands  and  giving  County  Court  jurisdic- 
tion on  appeal  is  constitutional  and  jurisdiction  of  court  is  origlnaL 
Cited  in  Beese  v.  United  States,  9  WalL  19,  19  L.  543,  arguendo; 
Smiley  v.  Sampson,  1  Neb.  70,  as  to  jurisdiction  of  land  officers; 
Taylor  v.  Place,  4  B.  I.  835,  vote  of  general  assembly  opening  judg- 
ments an  exercise  of  judicial  power  and  unconstitutional;  Norwalk 
St  By.  Co.'s  Appeal,  69  Conn.  609,  37  Atl.  1091,  39  L.  B.  A.  805, 
in  dissenting  opinion. 

Distinguished  in  United  States  y.  Lies,  170  U.  S.  686,  42  L.  1173, 

18  S.  Ct  784,  where  government  takes  no  appeal  from  decision  of 
board  of  appraisers  and  importer  dismisses  appeal  it  is  the  duty  of 
the  court  to  affirm  appraiser's  decision. 

Appeal  and  error. —  By  act  of  Congress  of  August  81,  1852 
method  of  appeal  from  decision  of  commissioners  to  settle  Cali- 
fornia private  land  claims  was  changed,  and  the  filing  of  transcript 
returned  by  commissioners  operates  ipso  facto  as  an  appeal  and 
is  notice  to  opposite  party,  p.  533. 

Appeal  and  error  —  Notice. —  Upon  appeal  to  the  District  Court 
from  decisions  of  board  of  commissioners  to  settle  private  land 
claims  in  California,  the  court  has  the  power  to  regulate  the 
time  of  the  hearing  and  provide  for  reasonable  notice  by  its  rules, 
so  as  to  prevent  surprise,  p.  533. 
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Cited  and  holding  affirmed  in  Guthrie  Nat.  Bank  v  Guthrie, 
173  U.  S.  539,  19  S.  Ct  517,  where  act  of  territorial  assembly  of 
Oklahoma  made  no  provision  for  notice  to  parties  the  court  might 
provide  for  reasonable  notice. 

Public  lands  —  Mexican  g^rants. —  By  virtue  of  laws  adopted 
by  Mexico  after  hei  independence,  declaring  all  inhabftants  citizens 
and  guaranteeing  the  protection  of  their  persons  and  property,  a 
grant  of  public  land  to  an  Indian,  by  the  governor  of  California, 
approved  by  the  departmental  assembly,  was  valid,  p.  540. 

Cited  and  approved  in  Boyd  v.  State  ex  rel.,  143  U.  S.  163,  36  L. 
110,  12  S.  Ct  382,  holding  Congress  has  power  to  effect  a  collective 
naturalization  upon  the  admission  of  a  State  and  did  so  In  the 
case  of  Nebraska;  opinion  of  Judge  Appleton,  44  Me.  571,  native 
free  persons  of  African  descent  are  citizens;  United  States  v. 
Lucero,  1  N.  Mex.  433,  the  Pueblo  Indians  were  Mexican  citizeuK 
at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  and  as  such 
their  property  rights  were  thereby  guaranteed.  Cited  in  United 
States  y.  Armigo,  5  Wall.  446,  18  I».  493,  arguendo,  where  boundary 
line  of  grant  to  Solano  was  in  dispute;  United  States  v.  Chaves,  159 
U.  S.  457,  40  L.  218,  16  S.  Ct  59,  property  rights  of  inhabitants 
of  ceded  territory  are  protected  by  law  of  nations,  and  usually 
by  treaty  stipulations;  Waterman  v.  Smith,  13  Cal.  418,  where 
boundary  of  grant  confirmed  in  principal  case  was  in  dispute. 

Criticised  in  Gunn  v.  Bates,  6  Cal.  269,  holding  conditional  Mex- 
ican grant  will  not  support  a  suit  in  ejectment  DlstinguishiHl 
in  United  States  v.  Yarela,  1  N.  Mex.  599,  in  concurring  opinion, 
holding  petition  in  action  for  penalty  under  intercourse  act  of 
1834  must  allege  that  land  settled  on  belonged  to  a  pueblo  of 
Indians;  United  States  v.  Lucero,  1  N.  Mex.  455,  in  dissenting 
opinion,  majority  citing  and  relying  upon  principal  case.  Dis- 
approved, dissenting  opinion,  Arguello  y.  United  States,  18  How. 
550,  15  L.  482. 

Public  lands  —  Mexican  grants. —  Since  the  Mexican  govern- 
ment passed  laws  in  1833,  1834,  to  secularize  the  missions,  the  pub- 
lic authorities  have  granted  these  lands  in  the  same  manner  as  other 
public  lands,  p.  555. 

Cited  and  approved  in  United  States  v.  Cervantes,  18  How.  555, 
15  L.  485,  holding  grant  of  mission  lands  valid;  Cervantes  v.  United 
States,  5  Fed.  Gas.  882,  to  the  same  point 

Miscellaneous. —  Emeric  v.  Alvarado,  64  Cal.  555,  2  Pac.  431,  cited, 
but  without  particular  application. 

17  How.  542-^76,  15  L.  241,  FREMONT  y.  UNITED  STATES. 

District  Court  has  original  jurisdiction  of  appeals  from  the  de- 
cisions of  the  commissioners  to  settle  private  land  claims  in  Cali- 
fornia, p.  552. 
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Public  lands  —  Mexican  grants. —  Cases  arising  under  the  act 
of  March  3,  1851,  to  settle  private  land  claims  in  California,  are 
goyemed  by  decisions  of  Supreme  Court,  given  in  relation  to  titles 
in  Iiouisiana  and  Florida,  derived  previous  to  the  cession  to  the 
United  States,  as  far  as  they  are  applicable,  p.  553. 

Cited  and  rule  affirmed  in  Ainsa  v.  United  States,  161  U.  S.  223, 
40  L.  678,  16  S.  Ct  549,  refusing  to  confirm  Mexican  grant  of 
a  certain  quantity  of  land  v^hich  was  not  located  at  date  of 
Gadsden  treaty;  United  States  v.  Sandoval,  167  U.  S.  291,  42  L.  172, 
17  S.  Ct  873,  where  settlers  could  not  have  demanded  legal  title 
of  former  government,  the  court  of  private  land  claims  was  not 
empowered  to  pass  title. 

Public  lands  —  Mexican  grants.—  Act  of  March  3,  1851,  to  settle 
private  land  claims  in  California,  embraces  both  inchoate  or  equi- 
table titles,  and  legal  titles,  thus  differing  from  act  of  1824,  under 
which  Louisiana  and  Florida  claims  were  decided,  pp.  553,  554. 

Cited  and  holding  affirmed  in  Botiller  v.  Domineguez,  130  U. 
&  252,  32  L.  930,  9  S.  Ct  529,  holding  grantees  not  invested  with 
title  there  having  been  no  official  delivery  of  possession  under  Mexi- 
can government;  Chavez  v.  Chavez  de  Sanchez,  7  N.  Mex.  69,  71, 
32  Pac.  140,  141,  United  States  patent  gives  title  superior  to  un- 
confirmed Spanish  grant;  Smyth  v.  New  Orleans  Canal  &  Banking 
Co.,  93  Fed.  921,  perfect  and  complete  French  grant  of  lands  in 
Louisiana  required  no  confirmation  by  the  United  States.  Cited 
in  Estrada  v.  Murphy,  19  CaL  269,  arguendo,  as  to  jurisdiction  of 
board  of  land  commissioners. 

Distinguished  and  explained  in  Minturn  v.  Brower,  24  Cal.  670, 
holding  perfect  titles  acquired  under  Spanish  or  Mexican  govern- 
ments need  not  be  presented  for  confirmation. 

Public  lands  —  Spanish  grants. —  Grants  of  land  in  Louisiana 
and  Florida  were  almost  uniformly  made  upon  condition  of  settle- 
ment, and  until  survey  was  made  no  interest,  legal  or  equitable, 
passed  in  the  land,  p.  554. 

Cited  and  affirmed  in  McMlclcen  v.  United  States,  97  U.  S.  215,  24 
L.  951,  holding  where  neither  survey,  settlement  nor  improvements 
was  made  in  accordance  with  grant  from  Spanish  governor-general, 
the  land  was  forfeited;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  641, 
642,  647,  no  title  conveyed  by  Spanish  grant  in  the  absence  of 
actual  survey  and  filing  copy  thereof.  Cited  in  Noe  v.  Card,  14  Cal. 
605,  arguendo,  in  historical  discussion. 

Evidence  —  Public  lands  —  Judicial  notice. —  Laws  of  territor- 
ies ceded  to  United  States,  which  affect  titles  to  land  granted  before 
cession,  are  not  treated  as  foreign  laws  to  be  decided  as  questions 
of  fact  but  are  judicially  noticed  by  the  courts,  p.  557. 

Cited  and  rule  applied  in  United  Stutes  v.  Perot  98  U.  S.  430, 
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25  L.  252,  In  case  arising  out  of  a  Spanish  grant  made  in  Texas 
the  court  took  Judicial  notice  that  the  Mexican  league  was  not  the 
«ame  as  the  American  league;  United  States  y.  Chaves,  159  U.  S. 
459,  40  L.  218,  16  S.  Ct  60,  taking  judicial  notice  of  Mexican  laws 
and  regulations  prior  to  cession  of  Mexican  territory  to  the  United 
States;  Grespin  v.  United  States,  168  U.  S.  212,  42  L.  440,  18  S.  Gt 
64,  grant  by  prefect  not  sufficient  to  give  title  unless  approved 
by  Mexican  governor;  Bouldln  v.  Phelps,  12  Sawy.  306,  30  Fed. 
656,  taking  judicial  notice  of  Mexican  laws  upon  which  Galifomla 
land  titles  depended;  Loree  y.  Abner,  57  Fed.  165,  6  U.  S.  App.  649, 
Federal  courts  may  take  judicial  notice  of  statutes  of  States  in 
force  prior  to  adoption  of  Federal  Gonstitution;  Donner  t.  Palmer, 
31  GaL  622,  taking  judicial  notice  of  Mexican  custom  of  registering 
grants  In  San  Francisco;  Ohm  v.  San  Francisco,  92  GaL  450,  28 
Pac.  583,  allegations  contrary  to  Spanish  and  Mexican  laws  in 
force  In  Galifomla  prior  to  conquest  are  not  admitted  by  a  de- 
murrer. Gited  in  Jones  v.  United  States,  137  U.  S.  216,  34  L.  697, 
11  S.  Ct.  85,  arguendo,  as  to  facts  of  which  judges  are  bound  to 
take  judicial  notice,  they  may  refresh  their  memory  and  Inform 
their  conscience  from  sources  f^hlch  they  deem  trustworthy; 
also  in  Hilton  v.  Ouyot,  159  U.  S.  163,  40  L.  108,  16  S.  Gt  143, 
Tamellng  t.  U.  S.,  etc.,  Co.,  2  Colo.  421,  where  confirmation  was 
made  in  conformity  with  report  of  surveyor-generaL 

Public  lands  —  Mexican  grants. —  There  can  be  no  question  as 
to  the  power  of  the  governor  of  California  to  make  grants  accord- 
ing to  regular  formes  and  usages  of  Mexican  law,  p.  557. 

Gited  and  approved  In  United  States  v.  Gambuston,  20  How.  64, 
15  L.  830,  where  there  is  no  evidence  that  any  of  the  preliminary 
steps  were  taken,  a  grant  of  land  In  Galifomla  cannot  be  con- 
firmed. 

Public  lands  —  Mexican  grants. —  A  grant  by  the  governor  of 
California  of  certain  unsurveyed  lands  within  certain  limits,  made 
in  consideration  of  previous  public  services  of  grantee,  subject  to 
the  approval  of  the  departmental  assembly,  and  upon  conditions 
subsequent,  conveyed  a  present  and  immediate  interest,  and  there 
being  no  unreasonable  delay  or  want  of  effort  to  fulfill  conditions, 
their  non-fulfilment  before  cession  of  California  to  the  United 
States   did  not  work  a  forfeiture,  pp.  558-565. 

Cited  and  variously  applied  In  the  following  cases;  United  States 
V.  Beading,  18  How.  6,  16  L.  293,  holding  grant  upon  condition  that 
grantee  build  and  occupy  house  within  certain  time,  not  forfeited 
where  evidence  showed  reasons  for  a  non-compliance;  United 
States  V.  Vaca,  18  How.  657,  15  L.  488,  non-compliance  with  condi- 
tion of  grant  to  make  a  map  of  the  land  within  a  certain  time  did  not 
work  a  forfeiture  but  left  title  open  to  be  denounced;  United  States 
T.  Moreno,  1  Wall.  404,  17  L.  635,  it  is  unnecessary  to  validity  of 
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title  that  land  should  have  been  surveyed  and  quantity  ascer- 
tained; Homsby  t.  United  States,  10  Wall.  233,  235,  237,  241,  19 
L.  902,  903,  904,  floating  grant  not  forfeited  where  it  was  impossible 
for  surrey  and  severance  to  be  had,  nor  could  there  be  a  forfeiture 
in  any  case  without  an  inquisition  and  decree;  New  York  Indians 
V.  United  States,  170  U.  S.  17,  42  L.  933,  18  S.  Ct.  534,  grant  of 
land  to  Indians,  by  treaty,  invested  a  present  legal  title;  Arm  I  jo 
V.  United  States,  Hoffm.  L.  O.  248,  F.  G.  536,  claimants  entitled 
to  confirmation  to  three  leagues  of  land  to  be  located  within 
exterior  limits  mentioned  in  grant;  Cervantes  v.  United  States,  5 
Fed.  Gas.  382,  breach  of  conditions  to  build  house  and  obtain 
judicial  possession  did  not  forfeit  grant  under  facts  in  case;  United 
States  V.  Juares,  26  Fed.  Gas.  669,  neglect  to  resume  occupation 
and  cultivation  of  land  after  occupation  of  Gallfomia  by  American 
forces  no  ground  for  forfeiture;  United  States  v.  Galbraith,  25  Fed. 
Gas.  1239,  abandonment  cannot  be  inferred  from  grantee's  neglect 
to  occupy  and  settle,  during  intervening  brief  period  between  grant 
and  conquest  of  Gallfomia;  State  v.  Illinois  Gent  R.  R.,  33  Fed. 
770,  State  legislature  had  power,  by  statute,  to  pass  complete  legal 
title  to  lands  belonging  to  State;  Wineman  v.  Gastrell,  53  Fed.  700, 
2  U.  S.  App.  449,  grant  of  swamp  land  to  commissioners  for  im- 
provement of  river  was  a  present  grant;  Palmer  v.  Bollng,  8  Gal. 
389,  surveyed  Mexican  grant  became  immediately  taxable;  Ferris 
V.  Goover,  10  Gal.  616,  the  original  grant  is  the  one  by  which  the 
estate  is  vested;  Waterman  v.  Smith,  13  Gal.  410,  413,  floating 
grant  conveyed  vested  interest  in  speciflc  quantity  of  land  to  be 
afterwards  measured  and  laid  off;  Doll  v.  Meador,  16  Gal.  320,  lands 
granted  to  State  of  Gallfomia  by  act  of  September  4,  1841,  con- 
veyed a  present  interest;  Garpenter  v.  Webster,  27  Gal.  564,  refusal 
to  let  co-tenant  into  possession  of  floating  grant  Is  an  ouster; 
Wilson  V.  Gastro,  81  GaL  437,  grantee  had  a  vested  interest  in 
land  held  by  inchoate  title;  People  v.  Grockett,  33  Gal.  154,  grantees 
have  a  present  vested  interest  in  three  leagues  of  land  although 
specific  three  leagues  have  not  been  determined;  Morenhout  v. 
Barron,  42  Gal.  603,  grant,  although  inchoate  and  imperfect,  passed 
legal  title;  Board  of  Gounty  Gommissloners  v.  Gentral  Colorado 
Imp.  Go.,  2  Golo.  635,  confirming  grant  is  subject  to  taxation;  G.,  R. 
I.  &  P.  R.  V.  Brown,  40  Iowa,  335,  act  of  Congress  of  September 
28,  1850,  conveying  swamp  land  to  State  gave  present  title;  Page 
Gounty  v.  B.  &  M.  R.  R.,  40  Iowa,  521,  to  the  same  point;  Lee  v. 
Summers,  2  Or.  267,  grant  by  Congress  passes  title  in  prsesenti. 

Cited  also  in  United  States  v.  Vallejo,  1  Black,  564,  17  L.  240, 
arguendo,  In  dissenting  opinion,  majority  holding  grant  not  made 
in  accordance  with  the  Mexican  law  should  not  be  confirmed;  re- 
lied on  in  United  States  v.  Gastillero,  2  Black,  347,  848,  17  L.  440, 
dissenting  opinion,  majority  holding  despatch  from  minister  of 
relations,  authorizing  governor  of  California  to  put  applicant  in 
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possession  of  a  certain  quantity  of  land  in  conformity  with  the 
laws,  was  not  a  grant  of  the  land;  Cameron  v.  United  States,  148 
U.  S.  309,  37  L.  402,  13  S.  Ct  599,  holding,  in  suit  to  prevent  unlaw- 
ful occupancy  of  public  lands,  that  defendant  held  under  claim 
or  color  of  title  under  an  ex  pediente  of  the  Mexican  government; 
Stoneroad  v.  Stoneroad,  158  U.  S.  252,  39  L.  970,  15  S.  Ct  827, 
Mexican  grant  confirmed  by  act  of  Congress  contemplated  a  sub- 
sequent survey;  Ryan  v.  Central  Pac.  R.  R.,  5  Sawy.  205,  F.  C. 
12,185,  lieu  lands  granted  to  railroad  might  b«  selected  from  re- 
jected Mexican  grant;  Boggs  v.  Merced  Mining  Co.,  14  Cal.  306,  in 
ejectment  proceedings,  where  survey  of  Fremont  grant  was  in 
dispute;  Moore  v.  Smaw,  17  Cal.  211,  79  Am.  Dec.  126,  United 
States  patent  for  confirmed  Mexican  grant  invests  patentee  with 
ownership  of  minerals.  Cited  generally  in  Interstate  Land  Co.  v. 
MaxweU  Land  Co.,  139  U.  S.  590,  35  L.  286,  11  S.  Ct.  603.  See 
also  the  following  notes,  7  Sawy.  593,  600,  F.  C.  14,713,  3  Or.  399. 
Distinguished  in  United  States  v.  Castro,  24  How.  351,  16  L.  661, 
where  there  was  no  allegation  that  grant  was  ever  made  by  Mexican 
authorities;  Hall  v.  Russell,  101  U.  S.  509,  25  L.  832,  holding  under 
donation  act  of  1850,  title  did  not  vest  in  settler  until  conditions 
were  fully  performed;  Tobin  v.  Walkinshaw,  McAlL  ICl,  F.  C. 
14,069,  grant  not  approved  by  departmental  assembly  nor  segre- 
gated from  the  public  domain  before  treaty  of  Guadalupe  Hidalgo, 
not  sufllclent  title  to  maintain  ejectment  except  against  trespasser: 
Fltzpatrick  v.  Dubois,  2  Sawy.  440,  F.  C.  4,842,  the  completion  of 
**a  settlement"  was  a  condition  precedent  to  title  under  donation 
act  of  1850.  Disapproved  in  Arguello  v.  United  States,  18  How. 
550,  15  L.  482,  in  dissenting  opinion,  per  Daniel,  J. 

Public  lands  —  Mexican  grants. —  As  between  individual  claim- 
ants from  the  government,  the  title  of  the  party  obtaining  a  grant 
of  the  specific  land  would  be  the  superior  and  better  one,  p.  558. 

Cited  and  approved  in  Henshaw  v.  Bissell,  18  WalL  267,  21  L. 
839,  affirming  S.  C,  1  Sawy.  565,  573,  F.  C.  1,447,  holding  where 
earlier  grant  upon  which  patent  has  issued  has  specific  boundaries, 
claim  of  donee  of  second  floating  grant  could  not  interfere;  Miller 
V.  Dale,  92  U.  S.  476,  23  L.  737,  first  fioating  grant  located  by  ap- 
proved survey  appropriated  the  land;  United  States  v.  McLaughllu. 
127  U.  S.  450,  455,  32  L.  221,  223,  8  S.  Ct  1187,  1190,  the  United 
States  government  may  grant  all  of  a  tract  of  land  excepting  a 
sufficient  quantity  to  satisfy  floating  Mexican  grant;  Waterman  v. 
Smith,  13  Cal.  417,  where  there  were  floating  grants  in  same  tract, 
patent  obtained  by  one  grantee  conclusive  as  to  land  covered 
by  it;  Bemal  v.  Lynch,  36  Cal.  145,  title  by  Mexican  grant  superior 
to  inchoate  pueblo  title,  although  the  latter  is  older;  Yates  v. 
Smith,  38  Cal.  67,  elder  grant  gives  better  title  where  it  calls  for 
a  speciflc  and  ascertained  tract  of  land.  Cited  In  United  States  v. 
Fremont,  18  How.  38,  15  L.  304,  arguendo,  in  dissenting  opinion, 
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where  appeal  was  dismissed  for  failure  to  file  record;  Sanger  y. 
Sargent,  8  Sawj.  dS,  F.  G.  12,319,  acts  of  Congress  reserving  from 
settlement  lands  claimed  under  floating  Mexican  grants  did  not 
embrace  exterior  boundaries  of  grants. 

Distingulsbed  in  Branch  y.  Mitchell,  24  Ark.  445,  grant  of  swamp 
lands  to  State  by  Congress  passed  an  immediate  interest;  Leese 
y.  Clark,  18  Cal.  575,  where  tract  embraced  no  surplus  quantity  to 
be  subject  to  subsequent  grants  and  original  grant  cannot  be 
affected  thereby. 

Public  lands  —  Mexican  grants. —  Where  there  was  unreason- 
able delay  or  want  of  effort  on  the  part  of  the  grantee  to  fufil  con- 
ditions of  grant,  it  may  justly  be  presumed  that  he  had  abandoned 
his  claim  before  the  Mexican  power  ceased  to  exist,  p.  561. 

Cited  and  rule  affirmed  in  Fuentes  y.  United  States,  22  How.  460, 
16  L.  382,  holding,  fact  that  grantee  permitted  years  to  pass  with- 
out attempting  to  perform  conditions  amounts  to  abandonment  of 
grant;  United  States  y.  Noe,  23  How.  317,  16  L.  464,  the  fact  that 
hostile  Indians  were  numerous  not  sufficient  to  excuse  failure 
to  obserye  conditions  of  grant 

Public  lands  —  Mexican  grants. — ^The  right  of  property  acquired 
by  original  grant  Is  not  forfeited  because  of  failure  of  Mexican  gov- 
ernor to  communicate  it  to  the  departmental  assembly,  or  by  that 
body's  omission  or  Inability  to  act  upon  it,  p.  563. 

Cited  and  affirmed  in  United  States  v.  Larkin,  18  How.  563,  15 
L.  488,  holding  omission  to  procure  confirmation  by  assembly  did 
not  operate  to  defeat  or  avoid  the  title. 

Public  lands  —  Mexican  grants. —  The  Mexican  alcade  in  Cali- 
fornia had  no  right  to  survey  land  or  to  deliver  judicial  possession 
after  the  overthrow  of  the  Mexican  government,  except  by  per- 
mission of  the  American  authorities,  p.  563. 

Cited  and  affirmed  in  More  v.  Steinbach,  127  U.  S.  80,  32  L.  55, 
8  S.  Ct  1070,  holding  the  authority  and  jurisdiction  of  Mexican 
officials  in  California  terminated  July  7,  1846. 

Public  lands  —  Mexican  grants. —  Condition  in  grant  that 
grantee  should  not  sell,  alienate  or  mortgage  the  land  was  in  vio- 
lation of  Mexican  laws  and  could  not  be  legally  annexed,  p.  564. 

Public  lands  —  Mexican  grants. —  If  condition  in  grant,  stipu- 
lating that  grantee  should  not  sell,  alienate  or  mortgage  the  land 
were  valid  under  Mexican  laws,  it  would  not  work  a  forfeiture 
where  land  was  purchased  by  an  American  citizen  after  the  con- 
quest of  California,  p.  565. 

Cited  and  approved  in  People  v.  Folsom,  5  Cal.  379,  holding 
conquest  of  California  abrogated  laws  of  Mexico  in  case  of  aliens 
as  well  as  in  case  of  citizens  of  the  United  States. 
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Public  lands  —  Mexican  grants. —  Surveys  of  Mexican  land 
grants  In  California  must  be  made  under  authority  of  the  United 
States  and  in  the  form  and  divisions  prescribed  by  law,  embracing 
the  entire  grant  in  one  tract,  p.  506. 

Cited  and  rule  followed  in  United  States  v.  Armijo,  6  Wall.  449, 

18  L.  494,  in  locating  boundary  of  confirmed  Mexican  grant;  United 
States  V.  Sutter,  27  Fed.  Cas.  1372,  grantee  allowed  a  reasonable 
election  as  to  location  of  grant,  so  as  not  to  impair  value  of  adjoin- 
ing public  domain;  Estrade  v.  Murphy,  19  Cal.  270,'  right  of  Mexi- 
can government  to  survey  and  segregate  land  passed  to  the  United 
States  upon  cession  of  California;  Yates  v.  Smith,  38  Cal.  66,  to  the 
same  point  Cited  in  Tobin  v.  Walkinshaw,  McAU.  174,  F.  C. 
14,069,  arguendo;  Thornton  v.  Mahoney,  24  Cal.  579,  title  of  grantee 
remains  imperfect  until  survey  and  segregation. 

Mines  and  minerals. —  The  reservation  of  minerals  to  the  Mexi- 
can government  was  a  public  right  which  passed  with  all  other 
public  rights  to  the  United  States  upon  the  cession  of  Mexican 
territory,  p.  565. 

Cited  and  approved  In  Boggs  v.  Merced  Mining  Co.,  14  CaL  311, 
holding  United  States  can  only  exercise  rights  to  mineral  in  pri- 
vate property  in  subordination  to  rules  and  regulations  of  local 
sovereign.    See  63  Am.  Dec.  103,  note. 

Mines  and  minerals. —  Whether  there  be  any  mines  on  land 
granted  and  what  are  the  rights  of  the  sovereignty  in  them,  are 
questions  which  must  be  decided  in  another  form  of  proceeding 
and  are  not  subjected  to  the  jurisdiction  of  the  commissioners  or 
the  court  by  the  act  of  1851,  p.  565. 

Cited  in  Boggs  v.  Merced  Mining  Co.,  14  CaL  358,  arguendo, 
considering  legality  of  survey  of  Fremont  grant 

Distinguished  and  explained  in  United  States  v.  Castillero,  2 
Black,  232,  17  L.  402,  arguendo,  in  dissenting  opinion. 

Miscellaneous. —  Cited  in  United  States  v.  Maxwell  Land  Go^ 
26  Fed.  122,  but  without  particular  application;  Gunn  v.  Bates, 
6  Cal.  269,  criticised,  arguendo;  Case  v.  Semple,  13  Iowa,  596» 
cited  erroneously. 

17  How.  57WJ79,  16  L.  35,  WEBB  v.  DEN. 

Constitutional  law  —  Retrospective  statutes. —  Statute  provid- 
ing that  after  deed  has  been  registered  twenty  years  or  more  it 
shall  be  presumed  to  be  upon  lawful  authority,  without  regard  to 
the  form  of  certificate  of  probate,  is  not  a  "  retrospective  law  "  for- 
bidden by  Tennessee  State  Constitution,  p.  578. 

Cited  and  principle  applied  in  Fourth  Nat  Bk.  v.  Francklyn,  120 
U.  S.  755,  30  L.  828,  7  S.  Ct  761,  and  Rich  v.  Flanders,  39  N.  H. 
826,  334,  both  holding  statute   modifying  the  remedy   Is  constl- 
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tntlonal  eyen  as  applied  to  debts  contracted  before  its  enactment; 
Owen  y.  Peebles,  42  Ala.  344,  holding  that  penalty  was  subject 
to  repeal  by  the  legislature;  Burbanlc  y.  The  People,  90  IlL  555, 
holding  yalid  statute  making  collector's  report  prima  facie  eyi- 
dence  that  prerequisites  haye  been  complied  with;  State  y.  Siclcler, 
9  Ind.  71,  holding  legislature  had  power  to  legalize  the  sales  by 
curing  all  defects;  Newman  y.  Samuels,  17  Iowa,  554,  holding  that 
legislature  may  cure  a  defectiye  conyeyance  by  retroactive  legis- 
lation; Southerland  y.  Norris,  74  Md.  329,  28  Am.  St  Rep.  256,  22 
Atl.  137,  holding  registrar  could  strike  off  name  of  yoter  not  making 
affidavit  prescribed  by  statute,  although  he  left  the  State  prior  to 
its  passage;  Holmes  y.  Hunt,  122  Mass.  517,  23  Am.  Rep.  386, 
holding  valid  statute  making  report  of  auditor  prima  fade  evi- 
dence upon  such  matters  as  are  embraced  in  the  order  to  him; 
People  v.  Turner,  117  N.  Y.  233,  15  Am.  St.  Rep.  501,  22  N.  B.  1023, 
holding  that  legislature  can  change  rules  for  the  limitation  of  ac- 
tions; Greenleaf  v.  Railroad  Co.,  132  N.  Y.  414,  30  N.  B.  762, 
holding  Judgment  in  partition,  a  link  in  the  chain  of  title  of  one 
of  the  litigants,  is  evidence  against  the  other  in  action  of  eject- 
ment; Conrad  v.  Smith,  6  N.  Dak.  341,  70  N.  W.  816,  holding  statute 
providing  that  sale  of  personalty  without  change  of  possession  is 
presumptively  fraudulent  is  invalid;  Green  v.  Goodall,  1  Cold.  414, 
415,  deed  registered  for  thirty  years  is  presumed  to  have  been  done 
on  legal  authority;  Johnson  v.  Taylor,  60'Tex.  362,  363,  368,  holding 
that  statute  gives  only  a  new  remedy  for  ascertaining  that  ac- 
knowledgment was  properly  made.  Cited  in  36  Am.  St.  Rep.  689, 
note  on  validity  of  statute  creating  presumptions  of  evidence, 
collecting  cases.  Cited  also,  dissenting  opinion,  Reynolds  v.  Ran- 
dall, 12  R.  I.  530,  holding  statute  providing  that  adverse  possession 
be  proved  by  evidence  distinct  from  the  use,  is  unconstitutional,  so 
far  as  retrospective. 

Deeds. —  Grant  in  deed  to  "  legatees  and  devises  of  B.,  deceased," 
is  a  sufficient  description  of  grantees,  p.  579. 

This  principle  has  been  cited  and  relied  upon  in  Simmons  v. 
Spratt,  26  Fla.  454,  8  So.  124,  9  L.  R.  A.  344,  holding  purpose 
shown  by  deed  of  land  "  to  estate  of  H."  is  to  set  apart  the  lands 
as  the  separate  share  which  devisee  should  take  in  severalty;  Ault- 
man  v.  Richardson,  7  Neb.  3,  holding  that  mistake  in  grantee's 
name  may  be  explained  by  extrinsic  evidence;  Jones  v.  Thomas, 
21  Gratt.  100,  holding  that  slight  attention  to  the  language  shows 
with  whom  the  covenant  was  made.  Cited  in  Johnson  v.  McClung, 
26  W.  Va.  668,  as  showing  the  inclination  of  courts  to  give  effect 
to  contracts. 

Distinguished  in  Simmons  v.  Spratt,  20  Fla.  504,  505,  holding  grant 
to  "  estate  of  H."  does  not  pass  title  to  devisee;  Kelly  v.  Bourne, 
15  Or.  481,  16  Pac.  43,  since  the  signing  of  the  agreement  made 
the  parties  partners  under  name  used  in  deed. 
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17  How.  580-584,  15  L.  125,  COY  v.  MASON. 

Parties. —  Court  is  without  jurisdiction  and  must  dismiss  bill 
where  parties  interested  are  not  before  It,  p.  583. 

Cited  and  principle  applied  in   Ribon  y.   Railroad   Companies, 

16  Wall.  451,  21  L.  369,  holding  bill  defective  where  trustees  and 
stockholders  consenting  to  sale  were  not  made  parties. 

17  How.  584-591,  15  L.  216,  WANZER  v.  TRULY. 

Sales. —  Vendee  in  possession  of  personalty  cannot  generally  con- 
test the  payment  of  purchase  money  stipulated  in  contract,  by 
alleged  defect  of  title,  but  must  rely  upon  the  covenants  of  war- 
ranty, p.  585. 

Cited  and  principle  applied  in  Amer.  E.  Const  Co.  v.  Consum- 
ers' Gas  Co.,  47  Fed.  45,  Consumers'  Gas  Co.  v.  Amer.  E.  C.  Co., 
50  Fed.  781,  3  U.  S.  App.  Ill,  both  holding  threatened  suit  for 
infringement  of  patents,  no  defense  in  action  for  money  due  on 
sale;  White  v.  Ewing,  69  Fed.  453,  37  U.  S.  App.  366,  holding 
existence  of  prior  incumbrance  no  defense  to  action  for  purchase 
money,  covenantor  being  solvent;  McCuUough  v.  Roots,  19  How. 
354,  15  L.  683,  holding  that  existence  of  warehouse  receipts,  given 
by  another  person,  did  not  Justify  purchaser  in  i^ef using  to  pay 
for  property  in  their  possession. 

Sales. —  In  equity,  a  vendee  of  personalty  may,  in  the  event  of 
the  vendor's  insolvency,  be  relieved  from  payment  of  so  much 
of  the  purchase  price  as  is  required  to  relieve  the  property  pur- 
chased, of  certain  paramount  claims,  p.  585. 

Attachment.' — Attaching  creditor  stands  in  the  place  of  his 
debtor;  so  if  such  creditor  garnishee  a  vendee  of  his  debtor  for 
certain  unpaid  purchase  money,  the  latter  may  set  up  an  equity 
which  he  has  against  the  vendor  debtor  respecting  the  same,  p.  587. 

Cited  and  principle  applied  in  Donald  v.  Hewitt,  33  Ala.  550,  73 
Am.  Dec.  436,  holding  that  lien  of  an  equitable  mortgage  is  supe- 
rior to  that  of  an  attachment;  McLaughlin  v.  Swann,  18  How.  222, 
15  L.  359,  holding  garnishee  can  set  up  against  plaintiff  In  attach- 
ment any  defense  he  could  have  set  up  against  debtor. 

17  How.  591-596,  15  L.  179,  AYRES  v.  CARVER. 

Equity. —  ▲  cross-bill  is  brought  by  a  defendant  and  should  not 
introduce  new  and  distinct  matters  not  embraced  in  original  bill  to 
which  it  is  auxiliary,  p.  595. 

This  principle  has  been  cited  and  relied  upon  In  the  following: 
Rubber  Co.  v.  Goodyear,  9  Wall.  809,  19  L.  589,  holding  bill  con- 
taining matter  not  having  the  slightest  relation  to  the  jndgment 
in  question  is  not  a  cross-bill;  The  Dove,  91  U.  S.  385,  2o  L.  355, 
where  cross-libel  is  dismissed  without  appeal,  every  issue  of  original 
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suit  is  upon  appeal;  Ayers  v.  Chicago,  101  U.  S.  187,  25  L.  840,  hold- 
ing order  of  Circuit  Court  remanding  cause  to  State  court,  whence 
it  was  removed,  reviewable  here;  Donohoe  v.  Mariposa  Land  Co., 
6  Sawy.  171,  F.  C.  3,980,  where  cross-bill  sets  up  the  same  matter 
as  the  answers,  it  does  not  affect  the  right  of  removal;  Weaver  v. 
Alter,  3  Woods,  154,  F.  C.  17,308,  holding  that  controversy  between 
co-defendants  to  a  bill  in  equity  cannot  be  the  matter  of  a  cross-bill, 
unless  necessary  to  complete  decree  upoh  original  bill;  Barnard  v. 
Hartford,  etc.,  R.  Co.,  2  Fed.  Cas.  836,  holding  that  dismissal  of 
original  bill  does  not  dispose  of  cross-bill,  setting  up  additional  facts 
and  praying  for  independent  relief;  Randolph  v.  Robinson,  20  Fed. 
Cas.  262,  dismissing  cross-bill,  introducing  new  matters  and  par- 
ties and  differing  in  purpose  from  original  bill;  Gregory  v.  Pllce, 
29  Fed.  589,  allowing  cross-bill,  it  being  necessary  to  complete  re- 
lief; Johnson  R.  R.  Signal  Co.  v.  Union  S.  &  S.  Co.,  43  Fed.  332, 
strilting  out  matter  in  cross-bill,  not  within  scope  of  original  bill; 
Stonemetz  P.  Mach.  Co.  v.  Folding-Mach.  Co.,  46  Fed.  852,  Chat- 
tanooga M.  Co.  V.  Thedford,  58  Fed.  352,  Stuart  v.  Hayden,  72  Fed. 
410,  S6  U.  S.  App.  462,  The  Frank  Gilmore,  73  Fed.  686,  Krueger 
V.  Ferry,  41  N.  J.  Bq.  436,  5  Atl.  455,  and  Hill  v.  Frink,  11  Wash. 
564,  40  Pac.  129,  dismissing  cross-bill  seeking  relief  not  germane 
to  original  suit;  Bound  v.  S.  C.  Ry.  Co.,  47  Fed.  33,  holding  parties 
filing  cross-bills,  since  they  are  forced  into  the  adjudication,  may 
stand  on  their  legal  rights;  Ind.  &  Min.  G.  Co.  v.  Electrical  S.  Co., 
58  Fed.  742,  16  U.  S.  App.  196,  holding  "  cross-bill "  to  be  an  origi- 
nal bill,  and  that  court  had  no  jurisdiction;  Book  v.  Justice  Min. 
Co.,  58  Fed.  831,  if  matters  which  should  be  included  in  cross-bill 
are  set  up  in  answer,  and  objection  is  waived,  court  may  grant 
affirmative  relief  upon  the  answer;  Port  Royal,  etc.,  Ry.  Co.  v.  South 
Carolina,  60  Fed.  552,  refusing  to  dismiss  cross-bill  on  ground  that 
suit  will  not  lie  against  State;  N.  B.  &  M.  I.  Co.  v.  Lathrop,  70  Fed. 
434,  25  U.  S.  App.  443,  holding  expiration  of  period  of  limitation 
before  filing  of  cross-bill,  was  no  bar  to  it;  Springfield  Mill.  Co.  v. 
Barnard,  etc.,  Mfg.  Co.,  81  Fed.  263,  49  U.  S.  App.  445,  holding 
that  cross-bill  was  within  the  established  precincts  of  equity  juris- 
diction; Norfolk  &  W.  R.  Co.  v.  McGarry,  42  W.  Va.  399,  26  S. 
E.  299,  holding  it  error  to  refuse  to  file  special  reply  to  cross-bill. 
Cited,  without  particular  application,  in  Kllpatrick  v.  Kansas  City 
&  B.  R.  Co.,  38  Neb.  641,  41  Am.  St  Rep.  757,  57  N.  W.  671,  and 
Roush  V.  Fort,  3  Mont  181. 

Appeal  and  error. —  A  decision  upon  a  cross-bill  is  not  a  final 
decree,  and,  therefore,  not  subject  to  appeal,  p.  595. 

Cited  and  principle  applied  in  Ex  parte  Railroad  Co.,  95  U.  S. 
225,  24  L.  356,  holding,  where  final  decree  Is  inconsistent  with  af- 
firmative relief  granted  upon  a  cross-bill,  party  adversely  affected 
by  final  decree  may  appeal.  Cited  in  60  Am.  Dec.  431,  note,  on  in- 
stances of  final  and  interlocutory  judgments,  collecting  authorities. 
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Distinguished  in  Blythe  v.  Hinckley,  84  Fed.  235,  where  a  com- 
plete determination  of  whole  case  may  be  had  upon  the  lines  of  a 
cross-bill,  a  final  decree  may  be  entered  upon  It;  Glutton  y.  Glutton, 
106  Mich.  691,  64  N.  W.  745,  holding  that  an  appeal  will  lie  from 
order  dismissing  a  cross-bill  on  demurrer,  before  a  final  determina- 
tion of  original  bill. 

Miscellaneous. —  Gited  in  Amer.  S.  &  Wire  Go.  v.  Wire  Drawers, 
etc..  Union,  90  Fed.  606,  607,  as  an  illustration  of  case  where  par- 
ties, however  numerous,  could  not  find  representation  by  a  few. 
Apparently  miscited  in  Insurance  Go.  y.  Gomstock,  16  Wall.  271, 
21  L.  499. 

17  How.  696-600,  15  L.  254,  HAYS  y.  PAGIFIG  MAIL  STEAMSHIP 
GO. 

Shipping. —  Home  port  of  vessel  is  where  she  is  registered,  p. 
598. 

Gited  and  principle  applied  in  The  Jennie  B.  Gilkey,  19  Fed.  129, 
holding  fact  that  city  was  headquarters  of  vessel,  does  not  make 
it  the  home  port;  The  Ellen  Holgate,  30  Fed.  126,  holding  same  as 
cited  case. 

Taxation  of  vessels. —  State  cannot  tax  vessel  temporarily  within 
its  waters  for  purposes  of  trade,  but  with  its  situs  at  home  port, 
where  it  belonged,  and  where  taxes  had  been  paid,  p.  599. 

Reaffirmed  in  Morgan  v.  Parham,  16  Wall.  477,  479,  21  L.  304,  305. 
This  principle  has  been  variously  applied  In  the  following  Federal 
cases:  St.  Louis  v.  The  Ferry  Go.,  11  Wall.  432,  20  L.  195,  holding 
ferry-boats  of  corporation  of  one  State  not  taxable  within  city,  one 
of  the  termini  in  another  State;  State  Tonnage  Tax  Gases,  12  Wall. 
213,  20  L.  373,  and  Lott  v.  Morgan,  41  Ala.  250,  both  holding  State 
could  not  impose  tax  on  vessel  "  at  so  much  per  ton  of  the  regis- 
tered tonnage;"  Transportation  Go.  v.  Wheeling,  99  U.  S.  282,  25 
L.  415,  holding  steamboats  plying  between  different  ports  on  a 
navigable  river  may  be  taxed  as  personalty  by  city  which  is  their 
home  port;  Gloucester  Ferry  Go.  v.  Pennsylvania,  114  U.  S.  206,  207, 
210,  29  L.  163,  164,  5  S.  Gt.  829,  830,  831,  holding  transportation  of 
passengers  between  two  States  by  corporation  of  one,  is  not  sub- 
ject to  exactions  by  the  other;  Pullman  Gar  Go.  v.  Pennsylvania,  141 
U.  S.  23,  35  'L.  616,  11  S.  Gt  878,  holding  valid.  State  statute  taxing 
railroad  for  such  proportion  of  its  capital  stock  as  number  of  miles 
of  railroad  within  State  bears  to  the  whole  road.  See  dissenting 
opinion,  p.  32,  35  L.  620,  11  S.  Gt  881,  B.  &  O.  R.  Go.  v.  AUen,  22 
Fed.  379,  holding  rolling  stock  of  foreign  corporation  is  taxable 
only  in  the  State  of  its  domicile. 

State  court  citing  cases  apply  the  syllabus  doctrine  as  follows: 
Mobile  V.  Baldwin,  57  Ala.  70,  29  Am.  Rep.  717,  holding  ferry-boat 
going  daily  to  ^lobile,  and  returning  each  night  to  eastern  shore. 
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where  its  owner  resides,  not  taxable  by  that  city;  People  v.  Ray- 
mond, 84  Cal.  498,  holding  unconstitutional,  State  statute  requiring 
revenue  stamp  upon  contracts  of  passage;  San  Francisco  v.  Talbot, 
63  Gal.  488,  489,  holding  yessel  registered  out  of  State  and  only 
here  to  trade,  not  subject  to  State  tax;  Johnson  y.  De  Bary  &  Baya 
M.  Line,  37  Fla.  516,  518,  19  So.  646,  37  L.  R.  A.  525,  526,  and  n., 
and  Iryin  y.  Railroad  Co.,  94  111.  113,  34  Am.  Rep.  212,  both  hold- 
ing only  State  of  home  port  can  tax  vessel.  See  dissenting  opinion, 
p.  524,  19  So.  648,  37  L.  R.  A.  527,  and  n..  Cook  v.  Port  Fulton,  106 
Ind.  173,  6  N.  E.  323,  holding  water  crafts  must  be  listed  for  taxa- 
tion at  place  of  owner's  residence;  State  v.  Kennedy,  19  La.  Ann. 
427,  holding  that  State  cannot  tax  property  consigned  here  from 
other  States,  while  in  hands  of  commission  merchant;  New  Or- 
leans V.  Tow-Boat  Ck>.,  33  La.  Ann.  650,  39  Am.  Rep.  282,  holding 
ordinance  taxing  owners  of  boats  towing  on  Mississippi  to  and  from 
Gulf  of  Mexico,  valid;  Hooper  y.  Baltimore,  12  Md.  472,  holding 
ship  registered  at  custom-house  in,  and  sailing  out  of  Baltimore, 
owned  by  resident  of  Baltimore  county,  is  not  subject  to  munici- 
pal taxes;  Phlla.,  etc.,  R.  R.  Go.  y.  Appeal  Tax  Gourt,  50  Md.  416, 
and  Pac.  R.  Go.  v.  Gass  Go.,  53  Mo.  32,  both  holding  rolling  stock 
of  railroad,  none  of  which  was  permanently  located  In  city,  was 
not  subject  to  its  taxes;  Ounther  v.  Baltimore,  55  Md.  460,  and 
Wheeling,  etc.,  R.  Go.  v.  Wheeling,  9  W.  Va.  177,  182,  27  Am.  Rep. 
554,  557,  both  holding  ship  subject  to  municipal  taxes  of  home  port; 
Mich.  So.,  etc.,  R.  Go.  v.  The  Auditor-General,  9  Mich.  453,  holding 
no  deduction  could  be  made  from  taxable  amount,  because  of  steam- 
boats lying  idle  within  the  limits  of  another  State;  Fifleld  v.  Glose, 
15  Mich.  508,  holding  void  so  much  of  the  internal  revenue  law  as 
requires  process  in  State  court  to  be  stamped;  Roberts  v.  Town- 
ship of  Gharlevoix,  60  Mich.  197,  26  N.  W.  878,  and  Graham  v. 
Township  of  St.  Joseph,  67  Mich.  655,  35  N.  W.  810,  both  holding 
vessel  registered  under  Federal  laws,  owned  by  non-resident,  does 
not  become  subject  to  our  taxes  by  engaging  in  business  here; 
St  Louis  V.  Wiggins  Ferry  Go.,  40  Mo.  588,  holding  ferry  boats  of 
forieign  corporation  having  an  office  for  transaction  of  business 
within  a  city,  are  taxable  there;  Gonley  v.  Ghedic,  7  Nev.  342,  hold- 
ing wood  cut  in  another  State,  not  subject  to  taxation  of  county 
of  this  State,  through  which  It  passes;  Barnes  v.  Woodbury,  17  Nev. 
387,  30  Pac.  1069,  holding  situs  of  cattle  for  purposes  of  taxation, 
was  at  home  ranch;  Lumber  Go.  v.  Golumbia,  62  N.  H.  287,  State 
V.  Engle,  34  N.  J.  L.  427,  and  Bain  v.  Railroad,  105  N.  G.  367,  18 
Am.  St  Rep.  916,  11  S.  E.  312,  8  L.  R.  A.  301,  and  n.,  all  holding 
property  drawn  from  another  State,  while  awaiting  transportation, 
are  exempt  from  our  taxes;  Gent  R.  R.  Go.  v.  State  Board  of  As- 
sessors, 49  N.  J.  L.  22,  7  Atl.  317,  holding  illegal,  tax  upon  rolling 
stock  of  railroad  engaged  in  interstate  commerce;  People  v.  Gom- 
missioner  of  Taxes,  58  N.  T.  245,  holding  vessels  sent  to  the  Pacific 
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to  trade  are  taxable  in  New  York,  where  registered;  (Commonwealth 
V.  Gloucester  Ferry  Co.,  ©8  Pa.  St  124.  holding  ferry  company  in- 
corporated in  New  Jersey,  where  it  owns  property  and  has  its  boats 
registered,  is  a  foreign  corporation  whose  capital  stock  is  liable 
to  taxation;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St  146, 
holding  Standard  Oil  Company,  by  transacting  a  portion  of  its 
business  in  this  State,  did  not  bring  all  its  capital  stock  within  our 
jurisdiction;  Commonwealth  ▼.  Amer.  Dredging  Co.,  122  Pa.  St 
391,  9  Am.  St  Rep.  118,  15  AtL  444,  1  L.  R.  A.  238,  holding  unregis- 
tered vessels  have  their  situs  for  taxation  at  domicile  of  owner; 
State  V.  Morgan,  2  S.  Dak.  51,  48  N.  W.  320,  holding  that  State 
can  regulate  business  of  mercantile  agencies;  State  v.  State  Board 
of  A.  &  E.,  3  S.  Dak.  351,  53  N.  W.  196,  holding  that  property  used 
in  interstate  commerce  is  assessable  in  this  State,  when  located 
and  used  here;  Orange  &  A.  R.  R.  Co.  y.  Alexandria,  17  Gratt  186, 
holding  city,  where  railroad  is  domiciled,  can  tax  its  rolling  stock. 

Cited  also  in  W.  U.  Tel.  Co.  t.  Richmond,  26  Gratt  23,  discuss- 
ing power  of  States  to  tax;  56  Am.  Dec.  626,  527,  note,  that  vessels 
are  taxable  at  home  port,  collecting  authorities;  62  Am.  St  Rep. 
471,  extensive  and  valuable  note  on  situs  of  personal  property  for 
the  purpose  of  taxation,  reviewing  many  cases.  Cited  in  dissent- 
ing opinions  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  230,  231,  41 
L.  698,  699,  17  S.  Ct  312,  313,  majority  holding  vaUd,  tax  by  State 
upon  proportionate  part  of  property  of  express  company;  Walcott 
V.  The  People,  17  Mich.  94,  majority  holding  valid,  percentage  tax 
on  business  of  express  company  within  the  State. 

Distinguished  in  Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  655, 
5  S.  Ct  40,  holding  that  municipal  ordinance  taxing  the  privilege 
of  navigating  the  Mississippi  between  New  Orleans  and  the  Gulf 
of  Mexico,  is  unconstitutional;  Pullman's  Palace  Car  Co.  v.  Twom- 
bly,  29  Fed.  665,  666,  holding  vehicles  of  transportation  used  con- 
stantly upon  a  single  run,  acquire  a  situs,  for  purposes  of  taxation. 
Irrespective  of  the  domicile  of  the  owner;  McRae  v.  Bowers  D.  Co., 
90  Fed.  362,  363,  holding  dredges  may  be  taxed  by  State  other  than 
that  of  the  residence  of  owners;  Sherlock  y.  AUlng,  44  Ind.  195, 
holding  State  statlite  giving  action  for  death  applies  to  vessels  navi- 
gating the  Ohio  under  Federal  license;  Commonwealth  v.  Phila.  & 
Reading  R.  Co.,  62  Pa.  St  298,  1  Am.  Rep.  410,  holding  State  may 
charge  tonnage  of  those  using  the  road;  Insurance  Co.  v.  Com- 
monwealth, 87  Pa.  St  181,  30  Am.  Rep.  354,  holding  valid,  tax 
upon  premiums  received  by  insurance  companies;  Prov.  Coal  Co. 
V.  Prov.  &  W.  R.  R.  Co.,  15  R.  I.  309,  4  Atl.  397,  holding  statute 
forbidding  discrimination  by  common  carrier  applies  to  contracts 
made  here,  and  is  valid. 

Taxation  —  Officers. —  Collector  taking  tax,  upon  an  unlawful  as- 
sessment, is  liable,  p.  600. 

Cited  and  principle  applied  in  Ford  v.  McGregor,  20  Nev.  451,  23 
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Pac.  510,  holding  assessor  liable  for  assessing  non-taxable  property; 
dissenting  opinion,  Wall  y.  TrumbnU,  16  Mich.  251,  majority  hold- 
ing board  of  supervisors,  In  auditing  claims,  acted  Judicially  and 
are  not  liable  for  any  error  in  judgment 

17  How.  601-606,  15  L,  256,  CHRISTY  v.  ALFORD. 

Adverse  possession. —  Under  fifteenth  section  of  Texas  limitation 
law,  possession  of  persons,  holding  in  privity  under  title  or  color 
of  title,  may  be  joined  to  make  the  prescribed  time,  p.  601. 

Cited  and  principle  applied  in  Witt  v.  St  Paul  &  N.  P.  Ry.  Co., 
38  Minn.  120,  35  N.  W.  865,  where  adverse  possession  is  held  by  dif- 
ferent persons,  privity  must  be  shown. 

17  How.  606-609.  15  L.  228,  DBNNISTOUN  v.  STEWART. 

Bills  and  notes. —  Protest  is  necessary  by  customs  of  merchants 
in  case  of  a  foreign  bill,  in  order  to  charge  the  drawer,  p.  607. 

Cited  and  principle  applied  in  Commercial  Bank  v.  Vamum,  48 
N.  Y.  275,  276,  admitting  evidence  of  usage  for  notaries'  clerks  to 
make  presentment  and  demand. 

Bills  and  notes. —  ▲  protest  is  not  vitiated,  because  of  a  mistake 
in  copying  Christian  name  of  acceptor's  agent  p.  608. 

Cited  and  principle  applied  in  Wood  v.  Watson,  53. Me.  303,  hold- 
ing that  if  notice  of  dishonor  of  bill  to  indorser  identifies  it  he  is 
liable.  Cited  in  43  Am.  Dec.  220,  note,  that  protest  should  suffi- 
ciently designate  bill,  collecting  cases. 

17  How.  609-612,  15  L.  229,  GRIFFIN  v.  REYNOLDS. 

Witnesses. —  It  is  not  error  in  action  of  covenant  on  deed,  to  ad- 
mit record  of  a  judgment  in  ejectment  to  which  plaintiff  was  a 
defendant  and  a  witness,  p.  610. 

Cited  in  83  Am.  Dec.  388,  note,  on  judgments  as  evidence  against 
persons  liable  over  to  defendants  therein,  collecting  authorities. 

Damages  for  partial  breach  of  covenant  of  warranty  in  deed.  Is 
the  Lobs  actually  sustained  by  the  eviction  from  the  land  for  which 
the  title  has  failed,  measured  by  the  amount  of  purchase  price,  with 
interest  p.  611. 

Cited  and  principle  applied  in  Winnepiseogee  Paper  Co.  v.  Eaton, 
65  N.  H.  14,  18  Atl.  172,  where  covenants  of  title  are  broken  as  to 
a  part  of  the  land  conveyed,  the  damages  are  such  portion  of  the 
purchase  money  and  interest  as  the  value  of  that  part  bears  to  the 
price.  Cited  In  99  Am.  Dec.  79,  note,  on  damages  for  partial  breach 
of  covenant  of  right  to  convey,  collecting  authorities;  24  Am.  St 
Rep.  267,  note,  on  damages  recoverable  in  case  of  partial  eviction, 
collecting  authorities. 
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Husband  and  wife. —  Married  woman  cannot  enter  into  personal 
engagements  or  incur  responsibilities  for  title  of  land  Jointly  con- 
veyed by  herself  and  husband,  p.  611. 

Cited  and  principle  applied  in  Stockton  v.  Farley,  10  W.  Va.  174, 
27  Am.  Rep.  567,  holding  plea  of  coverture  bars  action  on  contract. 

Evidence. —  Copy  of  deed  of  trust  from  records  of  Probate  Court 
of  Alabama  was  not  admissible  in  a  suit  in  Mississippi,  without  ac- 
counting for  the  absence  of  the  original,  there  being  no  statute  In 
Alabama  authorizing  the  use  of  copies,  p.  611. 

Distinguished  in  Chase  v.  Caryl,  57  N.  J.  L.  556,  31  Aa  1028, 
holding  copy  of  mortgage  recorded  in  New  York  can  be  read  in 
that  State  as  if  the  original,  and  is  a  record  entitied  to  "  full  faith 
and  credit "  in  other  States. 

17  How.  61^-616,  15  L.  331.  JUDSON  v.  CORCORAN. 

Equities  being  equal,  the  law  must  prevail;  so  an  award  by  com- 
missioners, and  Mexican  treaty  to  settie  claims,  confers  a  legal 
right  which,  if  coupled  with  an  equity,  will  prevail  against  a  mere 
equity,  p.  614. 

Cited  and  applied  in  National  Bk.  of  Washington  v.  Texas,  20 
Wall.  89,  22  L.  298,  holding  note  payable  to  bearer,  though  over- 
due and  dishonored,  passes  by  delivery  the  legal  titie  subject  to 
such  equities  as  may  be  asserted  by  reason  of  its  dishonor. 

Courts. —  Notwithstanding  the  award  of  commissioners  appointed 
to  adjust  claims  under  Mexican  treaty,  District  Court  has  authority 
to  hear  and  determine  the  equities  of  the  parties,  p.  614. 

Cited  and  principle  applied  in  Fidelity  Trust  Co.  v.  Gill  Car  Co., 
25  Fed.  749,  holding  jurisdiction  conferred  upon  a  special  tribunal 
does  not  oust  courts  of  general  jurisdiction  unless  intention  of  legis- 
lature be  manifest. 

United  States  —  Assignmeint. —  First  purchaser  of  a  chose  in  ac- 
tion, consisting  in  a  claim  against  the  government,  may  lose  his 
priority  by  negligence  in  not  presenting  his  assignment  and  claim 
of  property  to  the  State  department  so  as  to  notify  others,  p.  615. 

Cited  and  principle  applied  in  Spain  v.  Hamilton's  Admr.,  1  Wall. 
623,  17  L.  625,  and  In  re  Gillespie,  15  Fed.  735,  both  holding  assignee 
not  giving  immediate  notice  to  debtor,  may  lose  his  priority;  Baker 
V.  Wood,  157  U.  S.  216,  39  L.  678,  15  S.  Ct  579,  in  determining 
whether  owner  of  an  assigned  judgment  is  estopped  to  assert  his 
ownership  against  a  second  assignee,  the  amount  of  consideration 
paid  is  an  important  fact  in  determining  his  good  faith,  etc.;  Meth- 
ven  V.  Heat  &  Power  Co.,  66  Fed.  115,  35  U.  S.  App.  67,  holding 
first  assignee  notifying  debtor  acquires  priority;  Graham  Paper 
Co.  V.  Pembroke,  124  Cal.  120,  56  Pac.  628,  44  L.  R.  A.  634,  holding 
same  as  to  book  account;  Downer  v.  South  Royalton  Bank,  89  Vt. 
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32,  holding  priority  In  point  of  time  will  give  priority  of  right,  un- 
less special  drcnmstances  require  a  different  conclusion.  Cited 
also  In  dissenting  opinion  in  Summers  y.  Hutson,  48  Ind.  236,  ma- 
jority holding  that  assignee,  by  Indorsement  of  promissory  note, 
takes  It  subject  to  latent  equities  In  favor  of  a  third  person,  of 
which  he  had  no  notice. 

Denied  In  Tingle  v.  Fisher,  20  W.  Ya.  506,  507,  holding  that  It 
is  not  necessary  to  validity  of  prior  assignment  of  same  debt,  that 
debtor  be  notified.  Distinguished  in  Farmers  &  Mer.  Bis.  v.  Far- 
well,  58  Fed.  638,  19  U.  S.  App.  256,  holding  assignees  not  estopped 
by  failure  to  give  notice  of  assignment,  as  they  had  no  Icnowledge 
of  assignor's  Indebtedness  to  bank;  The  Elmbank,  72  Fed.  620,  hold- 
ing equitable  assignee  cannot  acquire  priority  over  a  previous  as- 
signment by  first  giving  notice;  Wlnslow  v.  Growell,  32  Wis.  654, 
w^here  assignor  was  without  authority  to  assign. 

Miscellaneous. —  Cited  In  Judson  v.  Corcoran,  80  Fed.  Cas.  1098, 
as  having  afiSrmed  that  case.  Cited  Incidentally  In  Truby  v.  Mofih 
i^rove,  118  Pa.  St.  93,  4  Am.  St  Rep.  576,  11  Atl.  807. 

17  How.  616-618,  15  L.  203,  LEWIS  v.  BBLL. 

Champerty. —  Assignment  of  chose  in  action  by  father  to  son, 
-does  not  Impute  champerty,  p.  617. 

Evidence. —  The  real  nature  of  the  consideration  In  an  assign- 
ment of  a  chose  In  action,  recited  as  $1  and  "divers  other  good 
considerations,'*  may  be  shown  by  extraneous  evidence,  p.  618. 

Aesignment. —  Claim  against  Brazilian  government,  growing  out 
of  the  seizure  of  a  vessel,  is  assignable,  pp.  617-618. 

Cited  and  principle  applied  in  Edmunds  v.  111.  Cent  B.  Co.,  80 
Fed.  81,  holding  claims  for  overcharges  under  sections  8  and  9  of 
interstate  commerce  law^  are  assignable. 
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18  How.  1-16,  15  L.  291.  UNITED  STATES  ▼.  READING. 

Public  lands  —  Mexican  grants. —  Grantee's  title  is  not  lost  be- 
cause conditions  of  grant,  such  as  survey  and  erection  of  house, 
were  not  fulfilled,  where  there  had  been  no  unreasonable  delay  on 
his  part,  or  want  of  effort  to  fulfill  conditions,  amounting  to  an 
intention  of  abandonment,  p.  6. 

Distinguished  in  United  States  y.  Noe,  23  How.  317,  16  L.  464, 
holding,  where  grantee  under  colonization  laws  took  no  steps 
towards  completion  of  title  or  fulfilment  of  obligations  Imposed,  he 
thereby  abandoned  claim. 

Public  lands  —  Mexican  gprants. —  Land  granted  by  governor  of 
California  passed  a  right  and  title,  the  definite  validity  of  which 
was  suspended  awaiting  approval  of  the  departmental  assembly, 
to  whom  it  was  the  governor's  duty  to  forward  all  grants  made 
by  him;  but  refusal  of  approval  did  not  take  away  nor  qualify 
grantee's  title,  but  only  kept  its  final  validity  In  suspense  until  ac- 
tion by  the  supreme  government,  pp.  7,  8. 

Cited  and  principle  followed  in  United  States  v.  Cervantes,  18 
How.  555,  15  L.  485,  disregarding  objection  that  grant  was  not  ap- 
proved by  the  departmental  assembly;  Homsby  v.  United  States, 
10  Wall.  238,  19  L.  903,  holding  neglect  of  governor  to  submit  grants 
to  assembly  could  not  operate  to  divest  grantees  of  estate  already 
vested  in  them;  Ferris  v.  Coover,  10  Cal.  617,  grant  to  John  Sutler, 
subject  to  approval  of  departmental  junta  and  supreme  govern- 
ment, conveyed  a  present  title  which  could  only  be  divested  by 
action  of  government  before  cession  of  California  to  the  United 
States;  De  Arguello  v.  Greer,  26  Cal.  628.  where  Mexican  grant  re- 
quiring that  land  should  be  measured  by  proper  officer  and  judicial 
possession  given,  passed  only  an  inchoate  title,  the  validity  of 
which  the  United  States  might  determine  after  cession  of  Cali- 
fornia. Approved  in  Waterman  v.  Smith,  13  Cal.  410,  arguendo, 
where  grants  were  made  within  exterior  limits  of  general  tracts, 
the  laying  off  of  specific  boundaries  vested  exclusively  with  the 
government,  and  patent  issued  in  accordance  with  survey,  con- 
clusive against  grantee  In  possession,  whose  tract  had  not  been 
surveyed. 

Public  lands. —  Recital  in  grant  of  grantee's  Mexican  naturaliza- 
tion, and  the  admission  by  record  of  the  regularity  and  genuine- 
ness of  documentary  title  are  conclusive,  p.  9. 
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Cited  and  rule  followed  In  Dalton  v.  United  States,  22  How.  443, 
16  L.  396,  holding  testimony  of  conversations  and  admissions  of 
grantee's  alienage  not  received  to  outweigh  presumptions  of  citi- 
zenship arising  from  the  ex  pediente  and  definite  title;  United  States 
V.  Sherebeck,  27  Fed.  Oas.  1064,  recital  that  lands  granted  are 
within  demarkatlon  of  a  certain  pueblo,  presumptive  that  land  Is 
so  situated  and  that  officer  acted  within  authority;  Green  v.  Salas, 
31  Fed.  113,  governor  of  Cuba  presumed  to  have  acted  with  legiti- 
mate authority  in  issuing  letters  of  naturalization,  and  recipient 
estopped  from  denying  Spanish  citizenship.  Cited,  arguendo,  in 
Semple  v.  Hagar,  27  Cal.  168,  patent  issued  by  United  States  for 
confirmed  Mexican  grant  will  not  be  vacated,  the  board  of  land 
commissioners  having  necessarily  passed  upon  grantee's  compe- 
tency. 

Denied  in  United  States  v.  Cambuston,  7  Sawy.  590,  F.  O.  14,713, 
declaring  principal  case  overruled  by  United  States  v.  Cambuston, 
20  How.  64,  15  L.  831. 

Public  lands. —  Naturalized  Mexican  did  not  lose  his  rights  under 
Mexican  grant,  by  assisting  United  States  in  its  war  against 
Mexico,  pp.  8,  9. 

Miscellaneous. —  Cited  in  Arguello  v.  United  States,  18  How.  550, 
15  L.  482,  arguendo,  In  dissenting  opinion;  United  States  v.  Cam- 
buston, 20  How.  64,  15  L.  831,  referring  to  evidence  of  Captain 
Sutter,  given  in  principal  case;  United  States  v.  Bennitz,  23  How. 
262,  16  L.  455.  the  general  title  of  Sutter  to  land  in  California  con- 
veyed no  valid  title. 

18  How.  16-19,  15  L.  277,  McLEAN  y.  MEBK. 

Executors  and  administrators. —  The  record  of  a  debt  against  an 
administrator  in  one  State  is  no  evidence  of  the  debt  against  an 
administrator  of  the  same  estate  in  another  State,  even  though 
administrator  was  the  same  person  in  both  cases,  but  not  acting 
in  both  States  at  same  time,  p.  18. 

Cited  and  approved  In  Johnson  v.  Powers,  139  U.  S.  159,  35  L. 
114, 11  S.  Ct  526,  holding  judgment  against  administrator  in  another 
State  res  Inter  alios  acta,  and  not  competent  evidence;  Turner  v. 
Bisor,  54  Ark.  36,  15  S.  W.  13,  judgment  against  ancillary  admin- 
istrator In  another  State,  not  binding  on  original  administrator; 
McGarvey  v.  Damall,  134  111.  370,  25  N.  B.  1005,  10  L.  R.  A.  862, 
transcript  of  judgment  against  foreign  administrator  properly  ex- 
cluded; Creswell  v.  Slack,  68  Iowa,  114,  26  N.  W.  43,  record  of  al- 
lowance of  claim  against  administrator  In  one  State  not  admissible 
to  establish  same  claim  In  another  State;  Low  v.  Bartlett,  8  Allen, 
266,  judgment  establishing  claim  against  estate  in  another  State, 
cannot  be  proved  against  estate,  and  claim  barred  by  limitation 
cannot  be  established,  though  such  judgment  was  rendered  after 
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expiration  of  time;  Reynolds  y.  McMullen,  55  Mich.  584,  54  Am. 
Rep.  396,  22  N.  W.  49,  in  concurring  opinion,  holding  public  ad- 
ministrator in  Missouri  had  no  right  to  sell  mortgage  on  land  situ- 
ated in  Michigan,  the  right  of  administration  being  in  local  admin- 
istrator; Bralthwaite  v.  Har^-ey,  14  Mont  220,  43  Am.  St  Rep.  031. 
86  Pac.  41,  27  L.  R.  A.  115,  and  n.,  administrator  who  defended 
suit  in  another  State  in  the  name  of  the  administrator  in  that 
State,  is  not  estopped  from  disputing  claim  when  sued  in  his  own 
State;  Olney  v.  Angel,  5  R.  I.  204,  73  Am.  Dec.  65,  the  effect  of  a 
decree  proving  a  will  is  confined  to  State  where  decree  was  ren- 
dered; Cherry  v.  Speight,  28  Tex.  516,  judgment  against  admin- 
istrator in  another  State  will  not  support  action  against  personal 
representatlye,  it  not  being  alleged  that  he  had  received  any  assets 
from  administrator  in  other  State;  Carrigan  v.  Semple,  72  Tex.  308, 
12  S.  W.  179,  to  the  same  point  Cited  in  Tyler  y.  Thompson,  44 
Tex.  499,  23  Am.  Rep.  601,  arguendo,  holding  non-resident  creditor 
entitled  to  participate  in  assets  of  insolvent  estate.  Also  in  note, 
90  Am.  Dec.  177. 

Distinguished  in  Turley  v.  Dreyfus,  33  La.  Ann.  887,  holding 
money  Judgment  rendered  in  sister  State  against  one  who  was  at 
the  time  executor  of  debtor  in  both  States,  can  be  made  the  cause 
of  an  action;  Creighton  v.  Murphy,  8  Neb.  356,  where  action  was 
commenced  during  life  of  testator  and  administrator  appointed  in 
Nebraska  appeared  and  defended  action  in  Iowa,  judgment  was 
conclusive  and  binding  upon  estate;  Leach  y.  Buckner,  19  W.  Va. 
44,  where  a  person  qualified  as  domiciliary  and  ancillary  admin- 
istrator and  by  means  of  false  receipt  filed  in  Ohio,  was  enabled 
to  falsify  his  account  in  West  Virginia,  a  bill  was  properly  filed  in 
latter  State. 

18   How.    19-28,    15   L.    324,    KISSELL   T.    ST.    LOUIS   PUBLIC 
SCHOOLS. 

Public  lands. —  By  acts  of  Congress,  reserving  certain  lands  in 
Missouri  for  support  of  schools.  United  States  relinquished  their 
title  to  the  inhabitants  of  the  towns,  such  title  becoming  perfect 
upon  survey  of  the  land,  the  surveyor's  certificate  being  record 
evidence  of  title  and  good  against  all  persons  not  showing  a  better 
one,  consequently  the  claim  of  a  pre-emptor,  entering  land  through 
ignorance  that  it  was  reserved,  was  void,  pp.  21-28. 

Cited  and  followed  in  Jones  v.  Soulard,  24  How.  64,  65,  16  L.  608, 
609,  holding  grant  to  St  Louis,  under  act  of  1812,  entitled  city  to 
all  accretions  upon  land  granted;  Spray  berry  v.  State,  62  Ala.  464, 
under  act  of  Cong^ress,  granting  school  lands  to  State,  selection  by 
secretary  of  treasury  is  alone  necessary  to  clothe  State  with  title; 
Northern  Pacific  R.  R.  v.  Peronto,  3  Dak.  Ter.  231,  14  N.  W.  106, 
lands  granted  to  railroad  company  are  not  subject  to  pre-emption; 
Johnson  v.  Ballon,  28  Mich.  381,  grant  to  railroad  is  a  grant  in 
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prsesentl,  taking  effect  on  selection  when  earned,  and  divesting 
United  States  of  all  title;  Busch  y.  Donohne,  31  Mich.  484,  Federal 
act  granting  swamp  lands  to  certain  States  is  a  present  grant 
needing  only  identification  to  make  it  effective;  Magwire  v.  Tyler, 
25  Mo.  504,  in  separate  opinion,  holding,  where  confirmation  nnder 
act  of  March,  1807,  is  accompanied  by  condition  that  land  should 
be  surveyed,  official  survey  conclusively  settles  locality  of  land; 
Bowlin  V.  Furman,  28  Mo.  433,  town  might  sell  school  lands  be- 
fore survey  or  assignment  by  United  States;  Evans  v.  St  Louis 
Public  Schools,  32  Mo.  28,  following  the  principal  case  in  declaring 
pre-emption  void,  the  same  land  being  in  controversy.  Also  Adams 
v.  City  of  St.  Louis,  32  Mo.  26,  and  Wilkinson  v.  St  Louis  Sec. 
Dock  Co.,  102  Mo.  135,  14  S.  W.  178,  and  St.  Louis  Pub.  Schools  ▼. 
Walker,  40  Mo.  400,  404,  where  inchoate  claim  was  excepted  out  of 
rcRervation  made  for  schools  and  surveyed  under  confirmation  of 
commissioners,  the  same  could  not  be  set  apart  for  use  of  schools; 
Cummings  v.  Powell,  97  Mo.  533,  534,  10  S.  W.  822,  surplus  common- 
field  lots  within  city  of  St.  Louis,  not  subject  to  location  of  New 
Madrid  certificates  prior  to  survey  of  1840;  Stewart  v.  Alstock,  22 
Or.  188,  29  Pac.  555,  grant  of  lands  by  act  incorporating  Northern 
Pacific  Railroad,  a  grant  in  prsesenti,  in  the  nature  of  a  fioat,  until 
determination  of  route  according  to  requirements  of  act.  Cited,  ar- 
guendo, Schools  V.  Risley,  10  Wall.  110,  19  L.  856,  holding  act  of 
June  13,  1812,  does  not  reserve  lands  made  by  accretion  to  lots 
inhabited,  cultivated  and  possessed  prior  to  cession  of  1803. 

Distinguished  in  Public  Schools  v.  Walker,  9  Wall.  290,  19  L. 
579,  holding  certificate  of  survey  not  conclusive  against  rightful 
claim  of  private  person;  Ferry  v.  Street  4  Utah,  533,  11  Pac.  574, 
act  establishing  territorial  government  in  Utah  and  reserving  cer- 
tain sections  for  school  purposes,  did  not  operate  as  an  absolute 
reservation  until  they  should  be  surveyed;  Yasquez  v.  Ewlng,  42 
Mo.  262,  where  there  was  no  evidence  of  location  and  boundaries 
of  land  claimed  as  an  out-lot 

Miscellaneous. —  Cited  in  Milbum  v.  Hortlz,  23  Mo.  538,  arguendo, 
without  particular  application. 

18  How.  28-30,  15  L.  272,  HARTSHORN  v.  DAY. 

Appeal  and  error. —  A  case  docketed  in  the  Supreme  Court  by 
defendant  In  error,  before  expiration  of  time  allowed  plaintiff  to 
file  record,  will  be  dismissed  where  plaintiff  files  record  within 
proper  time,  p.  29. 

18  How.  30^0,  15  L.  302,  UNITED  STATES  v.  FREMONT. 

Appeal  and  error. —  Where  record  is  not  filed  by  appellant,  within 
time  prescribed  by  rules  of  court,  and  appellee  files  a  copy  of  It, 
the  appeal  will  be  dismissed  upon  his  motion,  p.  36. 

Cited  and  approved  in  Long  v.  Herrick,  28  Fla.  757,  10  So.  18, 
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dismissing  appeal  where  appellant  failed  to  file,  within  time  re- 
quired, transcript  of  proceedings  in  lo'vver  court,  subsequent  to  a 
decree  of  the  State  Supreme  Court  Cited  in  exhaustiye  note  on 
rules  of  court,  41  Am.  St  Rep.  640. 

Appeal  and  error. —  A  decree  entered  by  the  District  Court  in 
accordance  with  mandate  of  the  Supreme  Court  furnishes  no  ground 
for  an  appeal,  p.  36. 

Cited  in  Wadhams  y.  Gay,  83  IlL  253,  where  State  Supreme 
Court  found  no  equity  in  complainant's  bill  and  remanded  cause 
for  proceedings  in  conformity  with  opinion,  it  was  the  duty  of 
lower  court  to  dismiss  for  want  of  equity,  and  not  without  preju- 
dice; Lynn  y.  Lynn,  160  111.  318,  43  N.  E.  485,  mandate  required  the 
execution  of  decree  of  State  Supreme  Court,  and  not  a  retrial  of 
cause  or  entry  of  any  order  which  might  haye  that  effect 

Appeal  and  error. —  The  motion  to  dismiss  for  want  of  prosecu- 
tion only  dismisses  the  appeal  and  allows  a  second;  the  motion  to 
dismiss  for  want  of  Jurisdiction  bars  another  appeal,  per  Catron, 
J.,  p.  37. 

Cited  and  followed  in  Harris  y.  Ferris,  18  Fla.  82,  an  appeal  in 
equity  cause  having  been  dismissed  for  failure  to  file  transcript  as 
required,  a  second  appeal  was  allowed. 

18  How.  40-41,  15  L.  261,  STURGESS  y.  HARROLD. 

Appeal  and  error. —  Certificate  from  cleric  of  Circuit  Court,  that 
he  cannot  make  out  record  in  time  to  comply  with  requirement  of 
rule  of  court,  does  not  furnish  sufllcient  reason  for  an  extension  of 
time,  p.  41. 

Cited  and  approved  in  In  re  Barstow,  54  Ark.  552,  16  S.  W.  574, 
refusing  motion  to  extend  time  for  filing  transcript  based  upon 
clerk's  inability  to  furnish  the  same  because  of  press  of  business. 

18  How.  42,  15  L.  262,  PECK  v.  SANDERSON. 

Supreme  Court  cannot  grant  a  motion  for  the  rehearing  of  a 
cause  which  has  been  transmitted  to  the  court  below,  p.  42. 

Cited  and  practice  followed  in  Noonan  y.  Bradley,  12  Wall.  129, 
20  L.  281,  refusing  to  set  aside  decree,  entered  nine  terms  before, 
in  favor  of  an  administrator  maintaining  action  outside  of  his  own 
State,  without  authority  of  a  statute;  Steines  v.  Franklin  County, 
14  Wall.  22,  20  L.  848,  decision  of  highest  State  court  in  granting 
or  refusing  a  motion  for  rehearing,  not  subject  to  review  by  Su- 
preme Court;  Tyler  v.  Magwlre,  17  Wall.  283,  21  L.  583,  a  second 
writ  of  error  brings  up  for  re-examination  and  revision  nothing  ex- 
cept proceedings  of  subordinate  court  subsequent  to  the  mandate; 
Northern  Pacific  R.  R.  v.  Ellis,  144  U.  S.  464,  36  L.  506,  12  S.  Ct 
726,  decision  by  State  Supreme  Court  that  a  former  Judgment  of 
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same  court  in  same  case,  between  the  same  parties,  upon  a  de- 
murrer, was'  res  Judicata,  presents  no  Federal  question,  and  is 
broad  enough  to  maintain  judgment;  M'Glaskey  y.  Barr,  54  Fed. 
801,  Court  of  Common  Pleas  having  heard  case  and  certified  papers 
back  to  Probate  Court  with  order  that  will  be  admitted  to  record, 
had  no  Jurisdiction  to  set  aside  order  and  recall  papers;  Jones  Sta- 
tionery, etc.,  Co.  y.  Hentig,  31  Kan.  323,  motion  for  rehearing  filed 
during  second  term  after  decision.  It  appearing  that  no  injustice 
was  done,  will  not  be  entertained.  Cited  in  the  following  dissent- 
ing opinions:  Legal  Tender  Cases,  12  Wall.  603,  20  L.  329,  ma- 
jority overruling  Hepburn  v.  Grlswold,  8  WalL  603,  19  L.  513,  in 
construction  of  legal  tender  acts;  Insurance  Co.  v.  Boon,  95  U.  S. 
143,  24  L.  403,  majority  holding  order  at  a  term,  subsequent  to  Judg- 
ment, that  a  special  finding  should  be  made,  signed,  and  entered 
of  record  nunc  pro  tunc,  within  discretion  of  the  court;  also  in 
21  Am.  Dec.  119,  note. 

18  How.  43-50,  15  L.  285,  BABNARD  v.  ASHLBY. 

Public  lands. —  Act  of  Congress  of  July  4,  1836,  provided  for  a 
direct  supervision  by  commissioner  of  general  land  ofllce  over  regis- 
ters and  receivers  of  land  offices,  therefore  their  Judgment  is  not 
conclusive  in  case  where  additional  proceedings  were  had  before 
them  in  1837,  and  claim  may  be  set  up  in  a  court  of  equity,  pp. 
44,  45. 

Approved  and  variously  applied  in  the  following  citing  cases: 
Garland  v.  Wynn,  20  How.  8,  15  L.  802,  holding  it  to  be  the  settled 
doctrine  of  the  Supreme  Court  that  regulations  of  the  commis- 
sioner of  the  general  land  office  whereby  a  party  may  be  heard 
to  prove  his  better  claim  to  enter  does  not  oust  the  Jurisdiction  of 
the  courts;  Lytle  v.  State,  22  How.  203,  16  L.  310,  adjudication  of 
register  and  receiver  authorizing  entry  of  land,  is  subject  to  re- 
vision by  courts  upon  proof  of  fraud;  Lindsey  v.  Hawes,  2  Black, 
558,  17  L.  267,  action  of  commissioner  of  land  office  In  setting  aside ' 
patent  certificate,  not  conclusive  upon  rights  of  parties  and  proper 
relief  granted  by  court  of  equity;  Johnson  v.  Towsley,  13  Wall.  82, 
20  L.  486,  rereported,  2  Neb.  486,  after  title  to  lands  has  passed 
from  government  to  Individuals,  court  of  equity  may  determine 
whether  or  not  patent  was  issued  to  wrong  person  through  er- 
roneous construction;  Warren  v.  Van  Brunt,  19  Wall.  652,  22  L. 
222,  inquiring  into  decision  of  government  land  officers  and  sus- 
taining their  finding:  Orchard  v.  Alexander,  157  XJ.  S.  377,  39  L. 
739,  15  S.  Ct.  637,  commissioner  of  general  land  office  may  direct 
local  land  officer  to  hear  and  pass  upon  charges  of  fraud,  and  has 
jurisdiction  to  review  the  same;  Wythe  v.  Haskell,  3  Sawy.  579,  F. 
C.  18,118,  action  of  surveyor-general  in  running  dividing  line,  sub- 
ject to  supervision  and  control  of  the  commissioner  and  to  review 
by  court;  United  States  v.  Hendricks,  26  Fed.  Cas.  263,  decision  of 
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commissioner  ordering  a  further  examination  on  the  grround  that 
return  made  by  surveyor-general  represented  tract  as  containing 
more  than  quantity  sold,  was  within  his  authority;  Stlmson  Land 
Co.  Y.  Rawson,  62  Fed.  430,  decision  of  land  officer  cancelling  entry 
after  it  had  been  allowed,  on  grounds  of  fraud,  is  not  binding  on 
the  courts;  Bogan  y.  Edinburgh  American  Land  Mortg.  Co.,  63  Fed. 
105,  27  IT.  S.  App.  346.  commissioner  could  not  forfeit  rights  of 
pre-emptor  and  his  mortgagee  because  the  former  was  an  alien 
when  he  entered  the  land  as  homestead;  United  States  v.  Winona 
&  St.  P.  R.  R.,  G7  Fed.  959,  32  U.  S.  App.  272.  United  States  not 
entitled  to  set  aside  certification  of  land  to  the  State  of  Minnesota 
and  to  annul  conveyances  thereof;  Bates  v.  Herron,  35  Ala.  125, 
instruction  of  commissioner  of  general  land  office  to  local  register 
directing  cancellation  of  location  on  account  of  informality,  with 
leave  to  locator  to  re-enter  land,  a  subsequent  re-entry  and  con- 
firmation of  patent  cancels  an  intermediate  certificate  of  entry  to 
another;  Doe  ex  dem.  v.  Higglns,  39  Ala.  22,  patent  certificates 
issued  by  register  and  receiver  were  annulled  by  decision  of  com- 
missioner of  land  office  and  vested  no  title;  Piummer  ▼.  Brown,  70 
Cal.  546,  12  Pac.  465,  holding  allegations  of  fraud  insufficient  to 
avoid  conclusiveness  of  judgment  of  land  department;  Vanton- 
geren  v.  Heffeman,  5  Dak.  Ter.  196,  199,  217,  38  N.  W.  60,  61,  71, 
pre-emptioner  has  no  such  title,  prior  to  issuance  of  patent,  as  wiU 
enable  him  to  maintain  an  action  to  quiet  title;  Bisson  v.  Curry, 
35  Iowa,  78,  holding  officers  of  land  office  wrongly  refused  to  allow 
occupant  to  file  pre-emption  or  homestead  claim;  Phillips  v.  George, 
17  Kan.  422,  a  patent  fraudulently  obtained  will  inure  to  adverse 
claimant  if  he  Is  entitled  to  recover  lands  patented;  Swigart  v. 
Walker,  49  Kan.  104,  30  Pac.  163,  purchaser  from  entryman,  after 
final  receipt  and  before  issuance  of  patent,  takes  land  subject  to 
supervisory  power  of  commissioner  and  secretary  of  interior;  Wig- 
gins V.  Guier,  13  I^.  Ann.  359,  selections  of  land  by  State  of  Louis- 
iana and  their  approval  by  departments  at  Washington,  is  superior 
in  proof  to  recitals  in  subsequent  letters  of  commissioner  or  to  re- 
ports of  register  and  receiver;  Knox  v.  Pulllam,  14  La.  Ann.  135, 
pre-emptioner  who  has  obtained  receiver's  receipt  for  purchase 
money  has  an  equitable  right  which  cannot  be  defeated  by  fraudu- 
lent patent;  Copley  v.  Dinkgrave,  25  La.  Ann.  580,  question  whether 
United  States  had  any  title  at  time  land  officers  adjudicated  title 
between  claimants,  is  for  the  courts  to  decide;  Marks  v.  Martin, 
27  La.  Ann.  528,  to  the  same  point;  Wan-en  v.  Van  Brunt,  12  Minn. 
77,  examining  the  facts  and  holding  award  of  land  department 
proper;  Magwire  v.  Tyler,  40  Mo.  439,  where  two  patents  are  is- 
sued by  the  United  States,  the  elder  patent  conveys  absolute  title;  • 
Johnson  v.  Towsley,  2  Neb.  486,  decision  of  the  secretary  of  the 
interior  not  conclusive  upon  the  courts;  Parsons  v.  Yenzke,  4  N. 
Dak.  457,  50  Am.  St.  Rep.  671,  61  N.  W.  1037,  commissioner  of 
general  land  office  has  power  to  cancel  an  entry,  but  power  is  not 
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unlimited;  Pierce  v.  Frace,  2  Wash.  D5,  26  Pac.  195,  commissioner 
may  suspend  pre-emptioner's  entry  and  order  re-examination,  and 
if  claimant  has  not  complied  with  the  law,  may  cancel  entry.  Cited 
in  Butterworth  v.  United  States,  112  U.  S.  56,  28  L.  658.  5  S.  Ct.  28, 
arguendo,  secretary  of  interior  has  no  power  to  revise  action  of 
commissioner  of  patents. 

Cited  also  in  Chapman  v.  Quinn,  56  CaL  287,  in  dissenting  opin- 
ion, majority  holding  rule  of  commissioner  forbidding  the  receiving 
or  filing  of  declaratory  statement  after  inauguration  of  contest 
between  other  parties  for  same  land  not  so  unreasonable  as  to  Jus- 
tify interference.  Also  in  the  following  notes:  12  Am.  Dec.  567, 
20  Am.  Dec.  273,  274,  63  Am.  Dec.  91. 

Distinguished  in  Deweese  v.  Relnhard,  61  Fed.  779,  19  U.  S.  App. 
698,  holding,  where  government  has  granted  land  to  State  for  school 
purposes,  a  person  subsequently  settling  thereon  may  not  main- 
tain bill  to  cancel  patent  on  the  ground  that  lands  were  not  sub- 
ject to  selection  by  State;  Pierce  v.  Frace,  2  Wash.  104,  26  Pac.  809, 
in  dissenting  opinion,  majority  citing  and  approving  principal  case. 

Public  lands.—  In  Lytle  v.  State,  9  How.  333,  13  L.  160,  the  Su- 
preme Court  held  that  claimant  entering  under  pre-emption  laws 
had  a  legal  right  by  virtue  of  the  occupation  and  cultivation,  sub- 
ject to  be  defeated  only  by  failure  to  perform  conditions  of  malting 
proof  and  tendering  money,  p.  45. 

Cited  and  relied  upon  in  Lytle  v.  State,  17  Ark.  645,  per  Scott,  J., 
holding  neither  proof  nor  payment  a  prerequisite  of  the  accrual 
of  the  right;  Robinson  v.  Forrest,  29  Cal.  320,  settler  claiming,  as 
pre-emptioner,  unsurveyed  public  land  of  the  United  States  before 
sale  of  same  as  swamp  land  and  issuance  of  patent  by  State,  has 
such  title  as  enables  him  to  attack  patent  by  showing  land  is  not 
swamp.  Cited  also  in  Franklin  v.  Kelley,  2  Neb.  90,  arguendo,  pre- 
emptioner  has  a  mere  right  which  cannot  be  conveyed;  Garcia  v. 
Callender,  125  N.  Y.  311,  26  N.  E.  284.  action  upon  covenant  to  con- 
vey right  of  pre-emption,  not  maintainable.  Cited  and  approved  in 
Hutton  V.  Frlsbie,  37  Cal.  517,  dissenting  opinion,  majority  hold- 
ing Congress  has  power,  at  any  time  before  pre-emptor  has  per- 
fected his  right,  to  withdraw  land  from  operation  of  general  pre- 
emption laws  and  confer  right  of  entry  upon  another. 

Public  landSy  selected  by  the  governor  of  Arkansas,  for  public 
buildings,  under  authority  of  Congress,  were  not  open  to  pre- 
emptions under  act  passed  subsequently  to  approval  of  survey,  but 
where  survey  was  erroneous,  a  selection  did  not  attach  until  cor- 
rect survey  was  returned  and  an  occupant  of  selection  would  have 
the  better  title  if  within  the  conditions  of  the  law,  p.  46. 

Cited  and  approved  in  United  States  v.  Curtner,  14  Sawy.  546, 
38  Fed.  9,  State  selection  of  lien  lands  for  school  purposes,  made 
upon  lands  unsurveyed,  by  the  United  States,  are  void;  Grogan  y. 
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Knight,  27  Cal.  519,  sale  and  certificate  of  purchase  of  selected 
lands  made  by  State  survey  and  approval  thereof  by  United  States, 
confers  no  title  upon  grantees  of  State. 

Distinguished  in  Wells  County  v.  McHenry,  7  N.  Dak.  251,  74  N. 
W.  242,  land  granted  to  railroad,  liable  for  taxes,  although  survey 
made  before  tax  levy  was  filed  subsequently  thereto. 

Miscellaneous. —  Cited  in  Ex  parte  Hill  v.  Confederate  States,  38 
Ala.  485,  dissenting  opinion,  without  particular  application;  Drennen 
V.  Walker,  21  Ark.  543,  generally  as  to  character  of  donation  claims. 

18  How.  50-60,  15  L.  280,  WRIGHT  v.  MATTISON. 

Adverse  possession. —  Color  of  title  is  that  which  in  appearance 
is  title,  but  which  in  reality  is  no  title,  and  a  claim  to  property  un- 
der an  inadequate  conveyance  by  a  grantor  incompetent  to  pass 
title  is  strictly  a  claim  under  color  of  title,  therefore,  a  tax  deed 
may  convey  a  colorable  title,  p.  56. 

The  authorities  Indicate  this  to  be  a  leading  case  on  color  of 
title,  as  appears  from  the  following  citing  and  applying  cases: 
Beaver  v.  Taylor,  1  Wall.  641,  17  L.  601,  holding  void  deed  taken  in 
good  faith  a  sufilclent  color  of  title;  Cameron  v.  United  States,  148 
U.  S.  307,  37  L.  461,  13  S.  Ct.  598,  claim  under  an  ex  pediente  of  the 
Mexican  government  is  under  color  of  title;  Boyreau  v.  Campbell, 
McAll.  127,  F.  C.  1,760,  to  the  same  effect;  Coulter  v.  Stafford,  48 
Fed.  269,  a  tax  deed  valid  upon  its  face  is  a  complete  defense  under 
statute  of  limitations,  unless  shown  to  be  void  by  reason  of  irregu- 
larities in  prior  proceedings;  Van  Gunden  v.  Virginia  Coal  &  Iron 
Co.,  52  Fed.  853,  8  U.  S.  App.  229,  tax  deed  describing  land  by 
metes  and  bounds  gave  purchaser  color  of  title  to  all  land  described 
therein;  Bartlett  v.  Ambrose,  78  Fed.  843,  42  U.  S.  App.  381,  tax 
deed,  though  void  and  based  on  void  sale,  if  not  showing  invalidity 
on  its  face,  is  *a  sufficient  color  of  title  to  be  foundation  for  adverse 
possession;  Walker  v.  Crawford,  70  Ala.  575,  a  sub-purchaser  hold- 
ing in  fee  simple  from  purchaser  under  an  executory  contract,  who 
had  not  paid  purchase  price,  may  acquire  title  by  adverse  posses- 
sion; Cooper  V.  Watson,  73  Ala.  254,  deed  by  widow  of  man  who 
died  possessed  of  land  in  his  own  right,  constitutes  color  of  title, 
and  grantee  is  not  estopped  from  holding  possession  in  hostility  to 
decedent's  representative  or  heirs;  Bemal  v.  Gleim,  33  Cal.  676,  a 
deed  which  is  an  absolute  nullity  will  not  constitute  color  of  title; 
Packard  v.  Moss,  68  Cal.  127,  8  Pac.  820,  sherifTs  deed  to  property 
sold  under  execution  upon  default  judgment,  admissible  to  support 
plea  of  adverse  possession;  Wilson  v.  Atkinson,  77  Cal.  489,  11  Am. 
St.  Rep.  303,  20  Pac.  68,  tax  deed,  void  on  its  face,  if  containing  a 
proper  description  of  land,  gives  color  of  title;  De  Foresta  v.  Gast, 
20  Colo.  310,  38  Pac.  245,  tax  deed  regularly  executed  gives  color  of 
title;  McClellan  v.  Kellogg,  17  111.  502,  writing  need  not  show  on  its 
face  a  prima  facie  title,  but  may  be  good  as  a  foundation  for  color, 
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however  defective;  Bolden  v.  Sherman,  110  111.  425,  deed  conveying 
lots  hy  their  numbers,  where  plats  and  stakes  showed  precise  loca- 
tion of  lots  sold,  gave  color  of  title  to  entire  lots  as  shown,  although 
portion  of  adjoining  tract  was  included;  Roberts  v.  Richards,  84 
Me.  0,  24  Atl.  427,  deed  from  grantor  having  no  title  gave  color  of 
title;  Carter  v.  Woolfork,  71  Md.  286,  17  Atl.  1041,  tax  deed  conveys 
color  of  title,  though  issued  under  irregular  proceedings;  Kopp  v. 
Herrman,  82  Md.  350,  33  Atl.  647,  assuming  deed  by  widow  con- 
veying property  one-third  in  her  own  right  and  two-thirds  as  guar- 
dian did  not  convey  entire  interest,  it  conveyed  color  of  title  suffi- 
cient to  support  adverse  possession;  Miller  v.  Clark,  56  Mich.  342, 
23  N.  W.  37,  where  grantee  under  void  sheriffs  deed  knew  of  out- 
standing title,  deed  inadmissible  to  show  either  title  or  color  of  title; 
Washburn  v.  Cutter,  17  Minn.  366,  void  deed  admissible  to  show 
claim  of  title,  followed  by  proof  of  adverse  possession;  Hamilton  v. 
Boggess,  63  Mo.  246,  sherilTs  deed  without  seal  and  Improperly  re- 
corded, may  give  color  of  title  to  one  claiming  by  adverse  possession; 
Dugan  V.  Farrier,  47  N.  J.  L.  386,  1  Atl.  752,  eligibility  to  office  Is 
not  essential  to  color  of  right  so  as  to  constitute  incumbent  an  offi- 
•cer  de  facto;  Amijo  v.  Amljo,  3  N.  Mex.  522,  S.  C,  4  N.  Mex.  135, 
13  Pac.  94,  a  document  of  some  sort  is  necessary  to  constitute  color 
of  title;  Smith  v.  Shattuck,  12  Or.  369,  7  Pac.  338,  imperfect  tax  deed 
competent  evidence  in  connection  with  proof  of  possession,  to  es- 
tablish defense  of  statute  of  limitations;  Swift  v.  Mulkey,  17  Or. 
540,  21  Pac.  873,  Instruction  in  accordance  with  principle  laid  down 
in  syllabus,  was  proper;  Wood  v.  Conrad,  2  S.  Dak.  341,  50  N.  W. 
97,  a  deed  properly  executed  and  purporting  to  convey  title,  though 
void,  gives  color  of  title;  Seymour  v.  Cleveland,  9  S.  Dak.  100,  68 
N.  W.  173,  possessor  under  contract  of  purchase  and  bond  for  a 
deed  does  not  hold  under  color  of  title;  Woodruff  v.  Wallace,  3 
Okl.  374,  41  Pac.  364,  a  homestead  title  does  not  convey  color  of  title; 
Downs  V.  Porter,  54  Tex.  62,  defective  title  not  void  upon  its  face, 
held  to  give  color  of  title;  Swann  v.  Thayer,  36  W.  Va.  51,  14  S.  E. 
424,  deed  under  void  sale,  made  under  deed  of  trust  by  trustee 
having  no  legal  authority,  gives  color  of  title;  Mullan  v.  Carper, 
37  W.  Va.  231,  16  S.  E.  532,  deed  by  commissioners  appointed  by 
court  without  Jurisdiction,   constitutes   color   of   title;   Austin   v. 
Brown,  37  W.  Va.  638,  17  S.  E.  208,  where  nature  and  extent  of 
plaintiff's  claim  as  shown  by  deed  was  not  sufficient  basis  for  ad- 
verse possession;  Heavner  v.  Morgan,  41  W.  Va.  441,  23  S.  E.  878, 
where  grantee  went  beyond  lines  described  in  deed,  he  went  with- 
out color  of  title;  Randolph  v.  Casey,  43  W.  Va.  293,  27  S.  B.  233, 
possession  under  void  deed  gives  color  of  title;  Edgerton  v.  Bird, 
6  Wis.  536,  537,  70  Am.  Dec.  476,  477,  informal  tax  deed,  defective 
in  substance,  admissible  to  show  color  of  title. 

Cited,  arguendo,  in  Teaver  v.  Akin,  47  Ark.  531,  1  S.  W.  773,  as  to 
whether  a  title  bond  is  sufficient  to  confer  color  of  title;  Brdman 
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▼.  Corse,  87  Md.  509,  40  Atl.  109,  title  based  upon  entry  under  color 
of  title  and  long  continued  exclusive  possession  Is  good  and  mar- 
ketable. Also  in  valuable  note  on  color  of  title,  14  Am.  Dec.  580, 
584. 

Distinguished  in  Lebanon  Mining  Go.  v.  Rogers,  8  Colo.  37,  39,  5 
Pac.  662,  paper  previously  adjudged  to  be  no  title  in  action  to  which 
claimant  thereunder  was  a  party,  does  not  give  color  of  title.  De- 
nied in  Marsh  v.  Weir,  21  Tex.  109,  State  statute  defining  color  of 
title  to  be  "a  consecutive  chain  of  transfer  from  or  under  the 
sovereignty  of  the  soil,  down  to  him,  her  or  them  in  possession 
•  •  •  "  the  Irregularity  or  defect  of  which  does  not  extend  to  or 
Include  want  of  intrinsic  fairness  or  honesty;  Hussey  v.  Moser,  70 
Tex.  44,  7  S.  W.  607,  to  the  same  point 

Adverse  possession  —  Color  of  title. —  Defects  in  title  may  not 
be  urged  against  it  as  destroying  color,  but  may  have  an  import- 
ant and  legitimate  influence  in  showing  want  of  confidence  and 
good  faith  in  mind  of  vendee,  if  they  were  known  to  him,  and  he 
believed  the  title,  therefore,  to  be  fraudulent  and  void,  p.  59. 

Cited  and  approved  in  Searl  v.  School  District,  133  U.  S.  563,  S» 
It,  746,  10  S.  Ct  377,  where  school  district  purchased  squatter's  title 
upon  advice  of  counsel,  with  notice  of  claim  of  adverse  party.  In- 
ference was  that  district  acted  in  good  faith,  and  under  condemna- 
tion proceedings  claimant  could  not  recover  value  of  improvements 
made  by  district;  Barrett  v.  Stradl,  73  Wis.  400,  9  Am.  St  Rep. 
804,  41  N.  W.  443,  defendant  entering  under  color  of  title  in  good 
faith,  entitled  to  recover  for  improvements. 

Adverse  possession. —  What  is  color  of  title  is  a  matter  of  law, 
and  when  the  facts  exhibiting  the  title  are  shown,  the  court  will 
determine  whether  they  amount  to  color  of  title;  but  good  faith  in 
party  claiming  under  such  color  Is  purely  a  question  of  fact  for 
the  Jury,  p.  59. 

Cited  in  Lee  v.  O'Quin,  103  6a.  364,  30  S.  E.  360,  holding  ques- 
tion as  to  whether  or  not  a  particular  instrument  gives  color  of 
title  is  to  be  determined  solely  from  the  writing;  Fisher  v.  Benn- 
shoff,  121  111.  441,  13  N.  B.  154,  instruction  that  deed  was  acquired 
in  good  faith,  faulty,  but  not  reversible  error,  there  being  no  evi- 
dence tending  to  impeach  good  faith  of  holder  of  color  of  title; 
Baker  v.  Lessee  of  Swan,  32  Md.  359,  title  papers  for  land  de- 
scribed as,  and  declared  to  be,  located  in  Virginia,  do  not  give  color 
of  title  to  land  in  Maryland;  Miller  v.  Clark,  56  Mich.  344,  23  N.  W. 
38,  question  of  good  faith  properly  left  with  Jury. 

18  How.  60-63,  15  L.  265,  GRAHAM  v.  BAYNB 

Appeal  and  error. —  Supreme  Court  will  not  review  on  error,  a 
Judgment  founded  on  an  agreed  case,  containing  both  law  and 
facts  to  be  passed  upon,  but  will  remand  cause  and  order  a  venire 
de  novo,  p.  62. 
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Cited  and  relied  upon  In  Guild  ▼.  Froutln,  18  How.  135,  15  L.  290, 
where  there  Is  no  special  verdict  or  agreed  statement  of  facts,  Su- 
preme  Court  cannot  review  Judgmen*  of  court  below;  Burr  v.  Des 
Moines  R.  &  M.  €o.,  1  WalL  102,  103,  17  L.  562,  563,  dismissing  writ 
of  error  where  agreed  statement  of  facts  presented  evidence  in- 
stead of  ultimate  facts;  St  Louis  v.  Western  Union  Tel.  Co.,  148 
U.  S.  104,  37  L.  385,  13  S.  Ct  490,  remanding  case  for  new  trial 
where  justice  required  that  Judgment  be  not  entered  on  findings  of 
court  below:  Holt  v.  Van  Eps,  1  Dak.  Ter.  212,  46  N.  W.  691,  revers- 
ing case  and  awarding  new  trial  where  verdict  was  defective  in 
substance;  Lynch  v.  Grayson,  7  N.  Mex.  37,  38,  32  Pac.  152,  153, 
statute  providing  that  State  Supreme  Court  shall  review  cases  in 
which  Jury  was  waived  and  cause  tried  by  comrt,  does  not  Intend 
that  Supreme  Court  shall  decide  on  weight  of  evidence;  Stickney 
Y.  Wilt,  23  WalL  163,  23  L.  54,  where  Circuit  Court  entertained  ap- 
nea! and  reversed  District  Court  in  matter  over  which  they  had  no 
jurisdiction,  the  Supreme  Court  reversed  decree,  remanding  suit, 
with  directions  to  dismiss.  Approved,  arguendo,  in  Hudson  v. 
Charleston  C.  C.  R.  R.,  55  Fed.  256,  discussing  nature  of  bills  of 
exceptions,  and  extent  and  character  of  evidence  that  may  be  put 
in  record;  Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed.  310, 
311,  59  U.  S.  App.  33,  to  the  same  point;  Baltimore,  etc.,  R.  R.  v. 
Trustees,  91  U.  S.  131,  23  L.  262,  affirming  decree  where  transcript 
did  not  show  error  in  records;  Stewart  v.  Salamon,  97  U.  S.  364, 
24  L.  1045,  decree  of  Circuit  Court  in  accordance  with  mandate  of 
Supreme  Court,  dismissed  upon  motion,  with  costs.  Approved  in 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L.  204,  in  dis- 
senting opinion,  majority  holding  Circuit  Court  not  deprived  of 
power  to  proceed  because  bankruptcy  proceeding  was  removed 
from  District  Court  by  writ  of  error. 

Distinguished  in  Herbert  v.  Butler,  97  U.  S.  320,  24  L.  958,  suffi- 
ciency of  bill  of  exceptions  not  destroyed  by  being  entitled  "case 
and  exceptions;"  Clement  v.  Phoenix  Ins.  Co.,  7  Blatchf.  57,  58, 
F.  C.  2,882,  special  finding  of  facts  not  necessary  to  enable  defeated 
party  to  have  full  benefit  of  any  exception  taken  by  him  at  time, 
or  to  ruling  of  court 

Api>eal  and  error. —  When  alleged  error  does  not  appear  on  face 
of  record,  or  on  a  demurrer,  a  bill  of  exceptions  to  the  ruling  of 
the  court  on  questions  of  law  constitutes  the  only  mode  of  bringing 
a  case  before  the  Supreme  Court  for  review,  p.  62. 

Cited  in  Blair  v.  AUen,  3  Dill.  108,  F.  C.  1,483,  as  prescribing 
mode  by  which  rulings  and  Judgments  of  District  Courts  In  actions 
at  law  can  be  re-examined  and  revised. 

Appeal  and  error. —  When  there  is  no  dispute  as  to  facts,  coun- 
sel may  agree  on  a  case  stated  in  the  nature  of  a  special  verdict, 
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and  Judgment  on  such  case  stated  may  be  reviewed  by  the  Supreme 
Court  on  a  writ  of  error,  p.  62. 

Cited  and  approved  in  Supervisors  v.  Kennlcott,  108  U.  S.  556, 
26  L.  487,  holding  court  has  power  to  determine  whether  facts 
set  forth  in  agreed  statement  are  sufficient  to  support  Judgment; 
Derby  v.  Jacques,  1  Cliff.  433,  F.  C.  8,817,  it  is  a  settled  practice 
that  a  writ  of  error  will  lie  to  the  Supreme  Court  on  Judgment  ren- 
dered In  Circuit  Court  on  agreed  case;  Murray  y.  Lovejoy,  2  Cliff. 
202,  F.  C.  0,963,  to  the  same  point  Approved  also  in  Suydam  v. 
Williamson,  20  How.  434,  441,  15  L.  980,  983,  arguendo,  discussing 
operation  of  writ  of  error;  Norris  v.  Jackson,  9  Wall.  127,  19  L.  609, 
discussing  nature  and  effect  of  special  findings;  The  B.  A.  Packer, 
140  U.  S.  365,  35  L.  457,  11  S.  Ct  796,  findings  of  court  are  treated 
as  special  verdict  and  are  gauged  by  rules  applicable  to  them; 
Davis  V.  Schwartz,  155  U.  S.  637,  39  L.  293,  15  S.  Ct  239,  findings 
of  a  master  presumed  to  be  correct;  Walters  v.  Western  &  A.  B.  R., 
69  Fed.  710,  to  the  same  i>oint;  also,  U.  S.  Trust  Co.  v.  Mercantile 
Trust  Co.,  88  Fed.  153,  59  U.  S.  App.  355. 

Distinguished  in  Pomeroy  v.  Bank  of  Indiana,  1  WalL  602,  17  L. 
642,  holding  facts  not  agreed  while  parties  are  at  issue  as  to  admis- 
sibility or  competency  of  evidence. 

Appeal  and  error. —  By  an  agreement  of  counsel  to  submit  both 
fact  and  law  to  the  Judge,  they  constitute  him  an  arbitrator  or  ref- 
eree, whose  award  is  final  and  conclusive,  p.  62. 

Miscellaneous. —  Cited  in  Flanders  v.  Tweed,  9  WalL  481,  19  L. 
680,  discussing  difficulties  in  reconciling  modes  of  review  to  dvll 
code  of  practice  used  in  Louisiana. 

18  How.  63-69,  15  L.  267,  CARRINQTON  v.  PRATT. 

Shipping  —  Bottomry. —  Where  a  bottomry  bond  is  made  for 
larger  amount  than  that  actually  advanced,  for  purpose  of  enabling 
owner  to  defraud  underwriters,  the  bond  is  void,  and  lender  loses 
maritime  lien  for  amount  actually  advanced,  pp.  65,  66. 

Cited  in  The  Manna  Loa,  76  Fed.  832,  holding  bottomry  bond  in- 
valid where  bond  was  resorted  to  without  necessity,  and  contrary 
to  intent  of  ovniers;  Ralli  v.  Troop,  157  U.  S.  401,  39  L.  749,  15  S.  Ct 
G63,  arguendo,  to  the  point  that  in  case  of  master's  death,  disability, 
or  absence,  mate  may  succeed  to  his  authority.  As  to  master's 
power  to  hypothecate  ship  and  cargo,  see  note,  63  Am.  Dec.  642. 

Distinguished  in  The  Archer,  15  Fed.  279,  bills  for  repairs  paid 
by  lenders  in  bottomry  in  good  faith,  upon  master's  certificate, 
could  not  afterwards  be  questioned. 

Shipping. —  ▲  bottomry  bond  is  a  contract,  generally  executed 
by  master  in  foreign  port  for  repayment  of  advances  necessary  to 
vessel,  and  interest  thereon,  upon  safe  arrival  of  vessel  at  port  of 
termination,  p.  67. 
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Cited  in  The  Grapeshot,  9  Wall.  135,  19  L.  654,  holding  evidence 
of  actual  necessity  for  repairs  and  supplies  is  required. 

Shipping. —  Where  bottomxy  bond  was  defective  and  void  for 
any  cause  consistent  with  the  good  faith  of  the  parties,  whether 
lender  is  then  remitted  to  his  Implied  lien  as  if  no  bond  had  been 
given,  quaere,  p.  68. 

Cited  in  The  Bark  Edward  Albro,  10  Ben.  678,  F.  C.  4,290,  the 
court  may  allow  an  amendment  of  the  pleadings  and  enforce  the 
maritime  lien. 

Maritime  liens. —  Lien  implied  by  general  admiralty  law  may 
be  waived  by  express  contract,  or  necessary  implication,  p.  68. 

Cited  and  approved  in  Welsh  v.  Cabot,  39  Pa.  St  353,  holding  ac- 
ceptance of  drafts  drawn  upon  owner  a  waiver  of  any  implied  lien 
for  supplies  furnished. 

Shipping  —  Bottomxy. —  By  the  law  of  Great  Britain,  the  master 
can  pledge  the  ship  for  repairs  or  loan  of  money  for  that  purpose, 
in  the  foreign  port,  only  by  bottomry  security,  p.  69. 

Cited  in  The  Woodland,  14  Blatchf .  503,  F.  0.  17,977,  where  Brit- 
ish ship  was  repaired  in  Danish  port,  question  of  lien  determined 
by  law  of  Great  Britain. 

Miscellaneous. —  Cited  erroneously  in  the  following  cases:  refer- 
ring to  Graham  v.  Bayne,  18  How.  60,  15  L.  265,  Suydam  v.  Wil- 
liamson, 20  How.  441.  15  L.  983,  Stickney  v.  Wilt,  23  WaU.  163,  23 
L.  54,  Stewart  v.  Salamon,  97  U.  S.  364,  24  L.  1045,  Baltimore,  etc., 
R.  R.  V.  Trustees,  91  U.  S.  131,  23  L.  262. 

18  How.  69-71,  15  L.  264,  HOLROTD  v.  PUMPHRBY. 

Taxation. —  Tax  sale  of  property  assessed  to  J.  T.,  although  J. 
T.  was  dead  at  the  time,  is  valid  under  the  charter  of  the  city  of 
Washington,  providing  that  such  sale  shall  not  be  invalidated  by 
failure  to  assess  to  proper  owner,  p.  70. 

Taxation. —  Tax  sale  to  bidder  who  never  paid  the  bid  or  took 
deed,  does  not  invalidate  subsequent  regular  tax  title,  pp.  70,  7L 

Not  cited. 

18  How.  71-76,  15  L.  269,  SMITH  v.  STATE  OF  MARYLAND. 

States  —  Fisheries  —  Commerce — Admiralty. —  The  soil  below 
low-water  mark  belongs  to  the  State  on  whose  maritime  border, 
and  within  whose  territory  It  lies,  subject  to  any  lawful  grants; 
therefore,  such  State  may  pass  laws  protecting  its  fisheries  and 
forfeiting  offending  vessels,  though  enrolled  under  act  of  Congress, 
without  infringing  upon  the  exclusive  Jurisdiction  of  the  United 
States  over  commerce  and  admiralty,  pp.  72-75. 

Cited  approvingly  and  applied  in  the  following  cases:  McCready 


18  How.  71-76  Notes  on  U.  S.  Reports.  532 

V.  Virginia,  94  U.  S.  394,  24  L.  248,  affirming  S.  C,  27  Gratt  987, 
holding  State  may  prohibit  citizens  of  other  States  from  planting 
oysters  in  soil  covered  by  her  tide  waters;  Manchester  v.  Massa- 
chusetts, 139  U.  S.  260,  263,  35  L.  165,  166,  11  &  Gt  563,  564,  State 
law  for  the  protection  of  fisheries,  valid;  Shively  v.  Bowlby,  152 
U.  S.  24,  49,  38  L.  340,  349,  14  S.  Gt  557,  566,  donation  claim  under 
act  of  Gongress,  while  Oregon  was  yet  a  Territory,  passes  no  right 
or  title  in  lands  below  high-water  mark,  as  against  subsequent 
grant  from  State  pursuant  to  its  statutes;  Lawton  y.  Steele,  152  U. 
S.  138,  38  L.  389,  14  S.  Gt.  501,  State  law  prohibiting  certain  methods 
of  fishing  and  authorizing  the  destruction  of  unlawful  nets,  within 
police  power  of  State;  Silliman  y.  Hudson  River  Bridge  Go.,  4 
Blatchf.  409,  F.  G.  12,852,  States  retain  the  power  to  legislate  gen- 
erally in  regard  to  internal  commerce  and  police  of  State;  The  Ann* 
5  Hughes,  296,  8  Fed.  926,  forfeiture  and  sale  of  vessel  under  Mary- 
land oyster  law  of  1880,  valid;  Dize  v.  Lloyd,  36  Fed.  652,  provision 
requiring  vessels  employed  in  dredging  for  oysters  to  pay  licenses, 
is  valid;  The  City  of  Norwalk,  55  Fed.  106,  107,  State  statute  giving 
damages  for  death  by  negligence,  as  applied  to  collision  on  naviga- 
ble waters  within  State,  is  valid;  Pacific  Gas  Imp.  Go.  v.  EUert,  64 
Fed.  436,  where  its  laws  permit,  a  State  may  dispose  of  its  tide 
lands  free  from  any  easement  of  the  upland  owners;  State  v.  Har- 
rub,  95  Ala.  182,  36  Am.  St  Rep.  197,  10  So.  753,  15  L.  R.  A.  763, 
State  law  regulkting  the  planting  and  taking  of  oysters  in  the 
waters  of  the  State,  not  an  unlawful  attempt  to  regulate  inter- 
state commerce;  Western  Union  TeL  Go.  v.  Pendleton,  95  Ind.  13, 
48  Am.  Rep.  693,  statute  imposing  penalty  upon  telegraph  com- 
pany for  failure  to  transmit  message,  a  valid  exercise  of  police 
power;  City  of  New  Orleans  v.  Eclipse  Tow-Boat  Go.,  33  La.  Ann. 
651,  39  Am.  Rep.  283,  city  ordinance  Imposing  license  tax  upon 
owners  of  towboats,  not  a  regulation  of  commerce  within  United 
States  Constitution;  State  v.  Tower,  84  Me.  445,  24  AtL  899,  State 
has  exclusive  Jurisdiction  to  regulate  and  control  fisheries  in  waters 
of  State;  Hess  v.  Mulr,  65  Md.  607,  6  Atl.  677,  to  the  same  point; 
also.  Commonwealth  v.  Vincent,  108  Mass.  447;  Commonwealth 
V.  Manchester,  152  Mass.  243,  247,  23  Am.  St  Rep.  831,  835, 
25  N.  B.  117,  118,  9  L.  R.  A.  241,  242,  243,  act  regulating 
the  taking  of  fish  In  Buzzard's  bay,  binding  upon  citizens  of  other 
States,  and  upon  vessels  licensed  and  enrolled  under  laws  of 
United  States;  Lawton  v.  Steele,  119  N.  T.  234.  16  Am.  St  Rep.  816, 
23  N.  E.  879,  7  L.  R.  A.  137,  and  n.,  State  legislature  may  prohibit 
the  taking  of  fish  with  nets  in  specified  waters,  and  make  the  set- 
ting of  nets  for  that  purpose  a  public  nuisance;  People  v.  Welch, 
141  N.  Y.  271,  38  Am.  St  Rep.  795,  86  N.  E.  329,  24  L.  R.  A.  119, 
courts  of  a  State  have  civil  and  criminal  Jurisdiction  over  navigable 
waters  within  its  limits;  Bowlby  v.  Shively,  22  Or.  426,  30  Pac.  159, 
State  of  Oregon  entitled  to  sell  or  dispose  of  all  tide  lands,  subject 
only  to  paramount  rights  of  navigation  and  commerce;  Baker  t. 
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Wise,  16  Gratt  205,  State  law  directing  pilots  to  search  vessels 
about  to  sail  north  of  the  capes  of  Virginia,  for  fugitive  slaves,  not 
a  regulation  of  commerce,  but  of  police;  Boggs  v.  The  Common- 
wealth, 76  Ya.  9d5,  a  State  Is  entitled  to  exact  forfeiture  of  vessel 
violating  her  oyster  laws. 

Cited  also  In  Hardin  v.  Jordan,  140  U.  S.  382,  85  L.  433,  11  S.  Ct. 
812,  arguendo,  in  general  discussion  of  riparian  rights;  Providence 
Steam-Engine  Co.  v.  Providence  Steamship  Co.,  12  R.  I.  860,  34  Am. 
Rep.  659,  to  the  same  point,  collecting  and  reviewing  authorities; 
Willow  River  Club  v.  Wade,  100  Wis.  94,  95,  76  N.  W.  274,  the 
public  has  a  right  to  fish  In  a  navigable  stream.  See  the  following 
valuable  notes,  10  Am.  Dec.  385,  54  Am.  Dec.  769,  62  Am.  Dec.  239, 
23  Am.  St  Rep.  838,  840,  53  Am.  St.  Rep.  293. 

States  —  Arrest  —  Constitutional  law. —  That  clause  in  the  Fed- 
eral Constitution  prohibiting  the  issuing  of  a  warrant  but  on  prob- 
able cause  supported  by  oath,  restrains  the  Issue  of  warrants  only 
under  the  laws  of  the  United  States,  and  has  no  application  to  State 
process,  p.  76. 

Cited  and  construction  followed  in  Twitchell  v.  The  Common- 
wealth, 7  Wall.  327,  19  L.  224,  holding  fifth  and  sixth  amendments 
{relating  to  criminal  prosecutions)  not  designed  as  limits  upon  State 
governments;  Edwards  v.  EUlott,  21  Wall.  557,  22  L.  492,  seventh 
amendment  to  Federal  Constitution  securing  right  to  trial  by  Jury 
does  not  apply  to  trials  in  State  courts;  United  States  v.  Crulkshank, 
92  U.  S.  552,  23  L.  591,  first  amendment,  prohibiting  Congress  from 
abridging  **  the  right  of  the  people  to  assemble  and  to  petition  the 
government  for  a  redress  of  grievances,"  operates  on  national  gov- 
ernment alone;  Spies  v.  Illinois,  123  U.  S.  166,  31  L.  86,  8  S.  Ct  24, 
first  ten  articles  of  amendment  not  Intended  to  limit  powers  of 
State  governments;  State  v.  Bradley,  26  Fed.  290,  State  law  not  in- 
valid because  conflicting  with  prohibitions  of  fourth,  fifth,  sixth 
and  seventh  amendments  to  Federal  Constitution;  In  re  Boggs,  45 
Fed.  475,  State  law  prescribing  Increased  punishment  in  felony 
cases  where  defendant  had  suffered  a  prior  conviction,  not  in  con- 
flict with  flfth  amendment  to  Federal  Constitution;  Fife  v.  State, 
31  Ark.  458,  25  Am.  Rep.  558,  State  law  prohibiting  the  carrying  of 
concealed  weapons,  not  in  conflict  with  Federal  Constitution;  Grif- 
fin V.  Wilcox,  21  Ind.  384,  neither  president  nor  Congress  can  sus- 
pend the  issue  of  the  writ  of  habeas  corpus  by  a  State  court;  Cory 
V.  Carter,  48  Ind.  346,  17  Am.  Rep.  751,  State  statute  providing  for 
separate  instruction  of  colored  children,  not  in  violation  of  Federal 
Constitution;  Welmer  v.  Bunbury,  30  Mich.  208,  State  law  authoriz- 
ing summary  process  against  delinquent  tax  collectors  and  tiielr 
sureties,  not  an  infringement  of  fourth  and  fifth  amendments  of 
Federal  Constitution;  North  Mo.  R.  R.  v.  Maguire,  49  Mo.  496,  8 
Am.  Rep.  143,  convention  ordinance  providing  for  annual  tax  upon 
gross  earnings  of  railroad  in  lieu  of  other  taxation,  not  repugnant 
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to  United  States  Constitution;  State  v.  Aiken,  42  S.  O.  248,  20  S.  E. 
231,  26  L.  R.  A.  358,  holding  dispensary  act  of  1893,  not  affected  by 
the  fourth,  fifth  and  fourteenth  amendments;  State  y.  Brennan,  2 
S.  Dak.  389,  50  N.  W.  626,  enactments  regulating  or  prohibiting  the 
traffic  In  intoxicating  liquors,  not  In  conflict  with  United  States 
Constitution;  State  y.  Duke,  42  Tex.  458,  statute  forbidding  the 
carrying  of  deadly  weapons,  not  unconstitutional;  Baker  y.  Wise, 
16  Gratt  208,  article  1  of  the  United  States  Constitution,  prohibit- 
ing the  giving  of  preference  to  ports  of  one  State,  by  any  regula- 
tion of  commerce  or  revenue,  does  not  refer  to  State  governments. 
Approved,  arguendo,  Trombley  v.  Humphrey,  23  Mich.  482,  9  Am. 
Rep.  102,  eminent  domain  of  State  Is  confined  to  State  purposes; 
Slaughter-House  Cases,  16  Wall.  125,  21  L.  424,  arguendo,  per 
Swayne,  J.,  dissenting.  See  also  41  Am.  Dec.  604,  note,  and  13 
Am.  Rep.  276,  note. 

States  —  Admiralty. —  The  several  States  have  parted  with  the 
power  so  to  legislate  as  to  conflict  with  the  admiralty  Jurisdiction 
or  laws  of  the  United  States,  p.  76. 

Cited  and  approved  in  The  Elexena,  53  Fed.  366,  State  law  pro- 
viding for  forfeiture  of  vessel  violating  oyster  laws,  cannot  divert 
maritime  liens  of  Innocent  parties  attaching  before  arrest  of  vesseL 

Miscellaneous. —  Cited  In  Sterling  v.  Jackson,  69  Mich.  496,  13 
Am.  St.  Rep.  411,  37  N.  W.  850,  arguendo,  without  particular  ap- 
plication. 

18  How.  76-^1,  16  L.  263,  JONES  v.  LEAGUE. 

Pleading  —  Courts. —  If  defendant  disputes  allegation  of  citizen- 
ship made  in  declaration,  he  must  so  plead  In  abatement,  and  in 
the  order  of  pleading  as  to  common  law,  p.  81. 

Cited  and  rule  followed  in  Cragln  y.  Lovell,  109  U.  S.  198,  27  L. 
905,  3  S.  Ct  134,  holding  equity  will  not  relieve  defendant  against 
whom  default  judgment  was  rendered  In  action  at  law,  on  the 
ground  that  adverse  citizenship  was  fraudulently  alleged;  Holmes 
V.  Oregon  &  Cal.  R.  R.,  7  Sawy.  392,  9  Fed.  238,  unless  jurisdic- 
tional fact  of  citizenship  is  put  in  issue  by  special  plea,  such  fact 
is  conclusively  admitted;  Sharon  v.  Hill,  10  Sawy.  668,  26  Fed.  723, 
question  of  jurisdiction,  as  affected  by  citizenship  of  parties,  finally 
determined  upon  plea  in  abatement;  Blackburn  v.  Selma,  M.  &  M. 
R.  R.,  2  Flipp.  533,  F.  C.  1,467,  averment  that  defendant  corpora- 
tion is  duly  chartered  under  laws  of  Tennessee,  can  be  denied  only 
by  plea  In  abatement  to  jurisdiction;  Pond  v.  Vermont  Valley  R.  R., 
12  Blatchf.  297,  F.  C.  11,265,  bill  showing  apparent  jurisdiction 
will  not  be  dismissed  on  motion;  Imperial  Refining  Co.  v.  Wyman, 
38  Fed.  576,  3  L.  R.  A.  505,  and  n.,  this  rule  not  changed  by  practice 
conformity  act  of  1872  or  judiciary  act  of  1875.  Approved,  argu- 
endo, in  Farmington  v.  PiUsbury,  114  U.  S.  143,  29  L.  116,  5  S.  Ct. 
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809,  dismissing  suit  collusively  broaglit  by  plaintiff  in  the  interest 
of  another;  Wetmore  v.  Rymer,  160  XJ.  S.  120,  42  L.  684,  18  S.  Ct. 
295,  Judgment  of  Circuit  Court,  dismissing  action  because  of  in- 
sufficiency of  amount  In  controversy,  reviewable  by  Supreme  Court; 
Wythe  V.  Myers,  3  Sawy.  600,  F.  C.  18,119,  plea  in  abatement,  if 
Joined  to  one  of  merits,  may  be  stricken  out,  but  is  not  liable  to  a 
demurrer. 

The  change  in  this  rule  is  pointed  out  in  the  following  citing 
cases:  Draper  v.  Town  of  Springport,  21  Blatchf.  243,  15  Fed.  331, 
holding,  under  New  York  code,  separate  pleas  In  abatement  must 
be  pleaded  and  tried  like  other  defenses;  Simon  v.  House,  46  Fed. 
319,  discussing  effect  of  provisions  of  act  of  1875;  Marks  v.  Marks, 
75  Fed.  327,  restating  rulings  of  Supreme  Court  upon  subject  of 
citizenship  as  ground  of  Jurisdiction. 

Courts  —  Diverse  citizenship. —  For  Federal  Jurisdictional  pur- 
poses, change  of  citizenship  from  one  State  to  another  must  be 
with  bona  fide  intention  of  becoming  a  citizen  of  State  to  which  he 
removes,  p.  81. 

Cited  and  rule  followed  in  Morris  v.  Gilmer,  129  U.  S.  328,  32  L. 
695,  9  S.  Ct.  293,  dismissing  case  where  plaintiff  removed  to  an- 
other State  for  sole  purpose  of  bringing  suit,  and  without  intention 
of  remaining  permanently  or  for  an  indefinite  time;  Blair  v.  Silver 
Peak  Mines,  93  Fed.  337,  allegation  of  citizenship,  prima  facie  es- 
tablished by  proof  of  ownership  of  property  and  seventy  years'  resi- 
dence. 

Distinguished  in  GolTs  Admrs.  v.  Norfolk  &  W.  R.  R.,  36  Fed. 
801,  the  fact  that  a  citizen  of  another  State  is  selected  as  adminis- 
trator for  the  purpose  of  conferring  Jurisdiction  on  Circuit  Court 
does  not  defeat  Jurisdiction. 

Courts. —  The  owner  of  a  tract  of  land  may  convey  it,  in  order 
that  the  title  may  be  tried  in  the  Federal  courts,  but  conveyance 
must  be  bona  fide,  so  that  prosecution  of  suit  shall  not  be  for 
grantor's  benefit;  in  this  case  conveyance  held  not  bona  fide,  p.  81. 

Cited  and  holding  approved  In  Lehigh  Mining  &  Mfg.  Co.  v. 
KeUy,  160  U.  S.  334,  40  L.  447,  16  S.  Ct  310,  affirming  S.  C,  64  Fed. 
403,  where  stockholders  organized  corporation  in  another  State,  and 
transferred  property  without  consideration,  for  purpose  of  bringing 
suit.  Circuit  Court  properly  dismissed  action;  Lake  County  Commis- 
sioners V.  Dudley,  173  U.  S.  251,  19  S.  Ct  401,  where  plaintiff  did 
not  own  coupons  sued  upon,  but  prosecuted  suit  for  benefit  of  true 
owners,  transfer  was  collusive,  and  a  fraud  on  Jurisdiction  of  Cir- 
cuit Court;  Ylmont  v.  Chicago  &  Northwestern  R.  R.,  64  Iowa,  524, 
21  N.  W.  12,  where  right  of  action  in  tort  was  lawfully  assigned, 
defendant  could  not  have  case  removed  to  Federal  court  on  the 
ground  that  assignment  was  for  purpose  of  defeating  that  Jurisdic- 
tion; Parsons  v.  Brown,  50  N.  H.  486,  it  is  a  good  plea  in  abatement 
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that  indorser  residing  in  another  county  sued  in  the  sole  interest  of 
the  real  owners  of  note.    See  1  McCrary,  86»  note. 

Distinguished  in  Manufacturing  Go.  v.  Bradley,  105  17.  S.  180, 
26  L.  1036,  where  legal  title  to  obligation  was  passed  by  transferrer. 

Miscellaneous. —  Cited  erroneously  in  The  Elexena,  58  Fed.  866, 
referring  to  Smith'  t.  State,  Id  How.  76,  15  L.  271. 

18  How.  82-«6,  15  L.  273,  BUSH  v.  PERSON. 

A  mortga^r  cannot  set  up  an  after-acquired  title  to  defeat  mort- 
gage, although  acquired  after  he  had  taken  the  benefit  of  bank- 
ruptcy, p.  83. 

Cited  and  holding  approved  in  Ryan  y.  United  States,  186  U.  S. 
8S,  34  L.  455,  10  S.  Ct  020,  one  assuming  to  convey  a  title  to  real 
estate,  by  deed,  may  not  afterwards  acquire  and  assert  an  adverse 
title;  Jones  v.  King,  25  111.  338,  to  the  same  point;  Haggerty  v. 
Byrne,  75  Ind.  506,  wife's  one-third  interest  in  mortgaged  property, 
acquired  by  husband  by  descent,  is  subject  to  mortgage,  though 
husband  took  benefit  of  bankruptcy,  and  mortgagee  accepted  as- 
signee's deed  to  husband's  two-thirds  interest;  Scobey  v.  Kinning- 
ham,  131  Ind.  557,  31  N.  E.  357,  in  suit  to  foreclose  lien,  mortgagee 
from  husband  who  redeemed  land  from  sale  on  foreclosure  of  prior 
mortgage  by  husband  and  wife,  need  not  allege  title  in  husband; 
Ayer  v.  Philadelphia,  etc..  Face  Brick  Co.,  159  Mass.  85,  34  N.  B. 
177,  a  discharge  in  bankruptcy  has  no  effect  on  operation  of  cove- 
nants of  warranty  co-extensive  with  grant;  Comstock  v.  Smith,  26 
Mich.  320,  grantee,  having  paid  part  of  purchase  price,  and  executed 
mortgage  for  part,  is  estopped  to  deny  delivery  and  acceptance  of 
deed;  Hagensick  v.  Castor,  53  Neb.  503,  73  N.  W.  035,  quitclaim 
deed,  reciting  or  necessarily  implying  that  grantee  is  seized  or  pos- 
sessed of  particular  estate,  estops  him  from  afterwards  denying 
recital  or  setting  up  after-acquired  title;  Kezer  v.  Clifford,  59  N.  H. 
209,  mortgagor  discharged  in  bankruptcy  cannot  defeat  mortgage 
by  acquiring  tax  title;  Fletcher  v.  Chamberlain,  61  N.  H.  489,  491, 
496,  warrantee's  title,  protected  by  the  covenants,  which  estop  war- 
rantor from  denying  their  truth  or  from  taking  land  on  outstanding 
title;  Gregory  v.  Peoples,  80  Va.  357,  discharge  in  bankruptcy  does 
not  affect  the  estoppel,  covenants  running  with  the  land;  Reynolds 
V.  Cook,  83  Va.  823,  5  Am.  St  Rep.  321,  3  S.  E.  714,  conveyance  re- 
citing or  affirming,  expressly  or  impliedly,  that  grantor  is  seized  of 
a  particular  estate,  he  is  estopped  from  denying  that  such  estate 
passed. 

Cited  in  Russ  v.  Alpaugh,  118  Mass.  376,  19  Am.  Rep.  465,  ar- 
guendo, a  deed  from  a  father  with  full  covenants  of  warranty  does 
not  estop  his  heirs  from  asserting  independent  title  derived  from 
their  mother. 

Distinguished  in  Bradford  v.  Russel,  79  Ind.  71,  where  grantor  of 
land  subject  to  mortgage  took  benefit  of  bankruptcy,   and  pur- 
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chaser  under  foreclosure  sale  reconyeyed  the  land  to  him  and  took 
mortgage  to  secure  purchase  price,  original  grantee  had  no  claim. 

Mortgages.—  In  Mississippi,  a  mortgage  which  Is  in  terms  a  bar- 
gain and  sale  deed  implies  a  warranty  against  incumbrances  such 
as  a  prior  Judgment  lien,  p.  84. 

18  How.  86,  15  L.  272.  VERDEN  v.  COLEMAN. 

Appeal  and  error. —  Decree  upon  motion  to  dissolve  injunction 
in  chancery  cause,  not  finally  disposed  of,  is  not  such  final  decree 
as  can  be  re-examined  in  the  Supreme  Court,  under  twenty-fifth 
section  of  Judiciary  act,  p.  86. 

Cited  and  practice  followed  in  Norton  y.  Hood,  12  Fed.  765,  hold- 
ing, granting  or  refusing  injunction,  within  discretion  of  court,  and 
not  appealable;  Denyer,  etc.,  R.  R.  y.  Walker,  68  Fed.  24,  32  U.  S. 
App.  420,  an  order  dissolylng  a  temporary  restraining  order  made 
on  an  Interyening  petition,  not  appealable.  See  also  60  Am.  Dec. 
433,  note. 

18  How.  87-89,  15  L.  279,  MINTBR  y.  CROMMELIN. 

Public  lands. —  Patent  issued  by  United  States  officers  Is  pre- 
sumed to  be  yalid  and  passes  legal  title,  and  is  prima  facie  eyidence 
that  all  the  incipient  steps  had  been  regularly  taken,  although  pre- 
sumption may  be  rebutted  and  patent  shown  to  be  yoid,  by  proof 
that  land  was  not  subject  to  entry  and  grant,  pp.  88,  89. 

This  principle  yariously  applied  in  the  following  citing  cases: 
O'Brien  y.  Perry,  1  Black,  139,  17  L.  117,  affirming  S.  C,  28  Mo.  513, 
holaing  yoid,  act  of  land  officers  in  cancelling  entry  and  issuing 
patent  to  another  person;  Morton  y.  Nebraska,  21  Wall.  675,  22 
L.  645,  patent  for  land  preyiously  reserved  from  sale  is  yoid;  Cle- 
ments y.  Macheboeuf,  92  U.  S.  425,  23  L.  507,  where  party  alleges 
that  deed  executed  by  his  attorney  is  invalid  for  matters  not' ap- 
parent on  its  face,  the  burden  of  proof  is  on  such  party;  Smelting 
Co.  y.  Kemp,  104  U.  S.  646,  26  L.  878,  the  finding  of  land  depart- 
ment touching  the  existence  of  certain  facts  necessary  to  validity 
of  patent  cannot  be  questioned  in  court  of  law;  Noble  v.  Union 
River  Logging  R.  R.,  147  U.  S.  175,  37  L.  127,  13  S.  Ct.  274,  de- 
cision of  secretary  of  the  interior  that  a  designated  railroad  is  en- 
titled to  a  right  of  way  over  public  land,  cannot  be  revoked  by  his 
successor;  Lake  Superior,  etc.,  Co.  v.  Cunningham,  155  U.  S.  374, 
39  L.  190,  15  S.  Ct  110,  affirming  S.  C,  44  Fed.  831,  832,  conditional 
grant  of  lands,  to  aid  in  construction  of  railroad,  a  grant  in  prse- 
senti,  and  condition  subsequent  only  enforceable  by  United  States; 
Mezer  v.  Greer,  McAll.  407,  F.  C.  9,520,  Mexican  land  grant  and 
confirmation  of  claim  by  board  of  land  commissioners  cannot  be 
set  up  in  court  of  law  against  legal  title;  Whitcomb  v.  Spring  Val- 
ley Coal  Co.,  47  Fed.  655,  presuming  that  assignment  of  patent  was 
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properly  made  and  entered  in  patent  office  as  required  by  law; 
United  States  v.  Culver,  52  Fed.  83,  patent  void  where  lands  were 
reserved  from  entry  as  mineral  lands;  Scott  v.  Lockey  Ins.  Ck>.,  60 
Fed.  35,  determination  of  land  department  that  patentee  was  en- 
titled to  enter  certain  land  under  soldiers'  homestead  script,  will 
not  be  reviewed  by  the  courts;  United  States  v.  Winona  &  St. 
P.  R.  R.,  67  Fed.  957,  969,  32  U.  S.  App.  272,  patent  or  certificate 
of  land  department  for  land  over  which  department  has  power  of 
disposition,  impervious  to  collateral  attack;  Harkrader  v.  Carroll, 
76  Fed.  476,  presuming  in  favor  of  the  regularity  of  all  proceedings 
in  the  land  office  anterior  to  issuance  of  patent;  New  Dunderberg 
Min.  Co.  V.  Old,  79  Fed.  604,  49  U.  S.  App.  211,  patent  to  land  or 
mineral  lodes  within  Jurisdiction  of  land  department  conveys  legal 
title  which  is  impervious  to  collateral  attacks;  Knabe  v.  Burden,  88 
Ala.  439,  7  So.  93,  certificate  of  entry  issued  by  receiver  of  local  land 
office  will  not  prevail  against  patent  of  older  date  issued  by  State 
and  founded  on  act  of  Congress;  Tenn.  Coal,  Iron  &  R.  R.  Co.  v. 
Tutwller,  108  Ala.  485,  18  So.  669,  patent  presumed  to  vest  legal 
title  in  parties  to  whom  it  was  issued;  Doll  v.  Meador,  16  Cal.  328, 
a  patent  not  void  upon  its  face  cannot  be  questioned  by  persons 
not  in  privity  with  common  or  paramount  source  of  title;  Leviston 
V.  Ryan,  75  Cal.  297,  17  Pac.  241,  if  defendant  in  ejectment  can 
attack  patent  at  all,  the  burden  is  upon  him  to  show  the  invalidity; 
Southern  Pac.  R.  R.  v.  Purcell,  77  Cal.  70,  18  Pac.  887,  matters  nec- 
essary to  validity  of  patent  need  not  be  shown;  Marshall  v. 
Farmers*  Bank,  115  Cal.  335,  42  Pac.  419,  a  patent  is  the  highest 
evidence  of  transfer  of  title  from  State  and  also  evidence  that  the 
prescribed  steps  were  properly  taken;  Howell  v.  Klllie,  17  Colo.  91, 
28  Pac.  465,  patent  issued  in  pursuance  of  decision  of  land  depart- 
ment, could  not  be  treated  as  a  nullity  in  action  to  determine  legal 
title;  Emslie  v.  Young,  24  Kan.  744,  a  homestead  entry  abandoned 
before  definite  location  of  railroad,  but  not  cancelled  until  after- 
wards, will  not  operate  to  except  land  from  grant  to  railroad; 
Ford  V.  Morancy,  14  La.  Ann.  78,  decisions  of  register  and  re- 
ceiver of  land  office  not  subject  to  revision  of  State  courts:  Clark 
V.  Hall,  19  Mich.  372,  applying  principle  to  assignment  when  pat- 
ent issued  to  assignee;  State  v.  Batchelder,  5  Minn.  242,  80  Am. 
Dec.  418,  United  States  land  officers  act  judicially  and  their  de- 
cisions are  final;  Hill  v.  Miller,  36  Mo.  193,  acts  of  officers  vested 
with  discretionary  authority  not  subject  to  revision  of  courts  unless 
they  act  without  authority  or  contrary  to  law;  Cramer  v.  Keller,  98 
Mo.  282,  11  S.  W.  735,  plaintiff  seeking  to  avoid  patent  on  ground 
that  secretary  of  the  interior  did  not  approve  selection  of  land, 
must  make  proof  of  that  fact;  American  Dock  &  Improvement  Co. 
V.  Trustees,  39  N.  J.  Bq.  442,  deed  purporting  to  convey  State  lands 
in  pursuance  of  statute,  competent  evidence  without  proof  that 
previous  steps  necessary  to  vesting  of  title  were  taken;  Delay  v. 
Chapman,  8  Or.  461,  patent  issued  to  heirs  of  settler  carries  with 
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it  the  presumption  that  all  pre-requisites  of  law  have  been  com- 
plied with;  Sherwood  v.  Fleming,  25  Tex.  Supp.  428,  a  patent  issued 
contrary  to  law  is  void;  Bryan  v.  Shirley,  53  Tex.  459,  to  the  same 
point  Also  Day  Co.  v.  State,  68  Tex.  541,  4  S.  W.  871,  and  Schnee 
y.  Schnee,  23  Wis.  380,  99  Am.  Dec.  184,  owner  of  certificate  of  sale, 
receiving  patent  in  name  of  his  father,  to  whom  he  delivered  it  and 
permitted  him  to  keep  possession  for  ten  years,  estopped  from  deny- 
ing title  of  purchaser  in  good  faith;  Bbod  v.  Wallace,  79  N.  W. 
452  (Iowa),  determination  by  laud  department  that  lands  are 
swamp  lands,  is  conclusive  and  not  subject  to  collateral  attack. 
Cited  in  Colorado  Coal  Co.  v.  United  States,  123  U.  S.  326,  31  L. 
189,  8  S.  Ct  140,  arguendo,  in  suit  in  equity  to  cancel  patent  on 
grounds  of  fraud.    Also  in  12  Am.  Dec.  565,  note. 

Distinguished  In  Fuentes  v.  United  States,  22  How.  469,  16  L. 
381,  holding  recital  in  Mexican  land  grant  that  prerequisites  had 
been  complied  with,  not  sufficient  ground  for  presumption  that  they 
had  been  observed;  Crane  v.  Reeder,  25  Mich.  313,  evidence  not  ad- 
missible on  behalf  of  adverse  claimant  to  show  that  in  sale  and 
conveyance  by  board  of  escheats,  a  fraud  was  committed  on  State. 

Public  lands. —  Act  of  1817,  reserving  certain  public  lands  to 
friendly  Indians,  provided  that  same  should  not  be  open  to  pre- 
emption unless  abandoned  by  reservee;  held,  that  it  would  be  pre- 
sumed in  favor  of  subsequent  patent  to  pre-emption  claimant,  that 
the  reservee  had  abandoned,  and  the  land  department  had  right- 
fully so  adjudged,  pp.  88,  89. 

See  note  to  preceding  syllabus. 

18  How.  89-92,  15  L.  288,  McCREADT  v.  GOLDSMITH.  ^ 

Oolllsion. —  Steamer  going  at  full  speed  in  dense  fog,  In  direct 
track  of  coasting  trade,  is  liable  for  running  down  vessel  at  anchor, 
and  the  latter  vessel  is  not  at  fault  for  omitting  to  have  horns 
blown  or  empty  barrels  beaten,  pp.  90,  91. 

Cited  and  this  holding  approved  in  the  following  cases:  The 
Martello,  153  U.  S.  70,  38  L.  640,  14  S.  Ct.  725,  holding  a  steamship 
leaving  port  of  New  York  in  a  fog,  which  obscured  vessels  more 
than  a  quarter  of  a  mile  distant  should  reduce  speed  to  lowest 
point  consistent  with  steerage;  The  Steamship  Louisiana,  2  Ben. 
375,  376,  F.  C.  8,537,  a  steamer  running  seven  and  a  half  knots  an 
hour  in  frequented  waters,  during  a  hazy  night,  in  fault  for  col- 
lision with  a  bark  having  her  lights  properly  set;  The  Steamer 
Hansa,  5  Ben.  527,  F.  O.  6,037,  steamer  going  nine  and  one-half 
knots  an  hour  in  a  heavy  fog,  solely  in  fault  for  collision  with 
bark;  The  Steamer  J.  W.  Bverman,  2  Hughes,  19,  F.  C.  7,591,  ves- 
sel, steaming  at  rate  of  eight  miles  an  hour,  entering  Hampton 
Roads  on  a  dark  night,  in  fault  for  collision;  Ellis  v.  The  Katy  Wise, 
8  Hughes,  593,  F.  C.  4,404,  tug  steaming  down  river  at  rate  of  eight 
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miles  an  hour,  In  a  fog,  at  fanlt  for  collision  with  another  tag  com- 
ing up  stream  at  rate  of  two  miles  an  honr;  The  City  of  New  York, 
15  FecL  629,  vessel  running  at  full  speed  in  fog,  guilty  of  con- 
tributory negligence;  The  Bockaway,  19  Fed.  453,  steamer  in  mo- 
tion responsible  for  collision  with  vessel  at  anchor,  although  latter 
did  not  ring  bell  during  passing  snow  storm;  The  Albany,  91  Fed. 
808,  where  ferry  boat  was  steaming  across  North  river  in  a  fog, 
fall  speed  not  moderate  within  rules  of  navigation;  Baltimore  & 
Ohio  B.  R.  V.  Wheeling,  P.  A  C.  Trans.  Co.,  32  Ohio  St  149,  a  pilot 
having  mistaken  his  course,  and  attempting  dangerous  passage  of 
bridge  at  night  at  full  rate  of  speed,  is  guilty  of  negligence.  See 
The  Steamship  City  of  Panama,  5  Sawy.  65,  note,  F.  C.  2,764.  Also 
75  Am.  Dec.  607,  609,  note. 

Collision. —  Rule  respecting  rate  of  speed  of  steam  vessels  navi- 
gating frequented  waters  must  depend  upon  the  circumstances 
attending  each  particular  case,  p.  90. 

Cited  in  The  Free  State,  1  Brown,  266,  F.  C.  6,090,  holding  the 
obligation  to  slacken  speed  applies  only  in  cases  of  manifest  danger 
of  collision;  The  Colorado,  1  Brown,  407,  F.  C.  3,028,  steamer  should 
adopt  such  speed  in  a  fog  as  will  place  her  headway  under  easy 
and  ready  command. 

Collision. —  The  law  will  not  Justify  steam  vessels  in  proceeding 
with  great  rapidity,  if  the  property  and  lives  of  other  persons  are 
thereby  endangered,  p.  91. 

Cited  in  Morrison  v.  Steamboat  Petaluma,  1  Sawy.  127,  F.  C. 
9,848,  necessity  of  running  at  usual  speed  in  foggy  weather  in  order 
to  estimate  distance,  will  not  justify  violation  of  act  of  Congress 
requiring  ship  to  go  at  moderate  speed. 

Miscellaneous. —  Cited  in  The  Steamship  Leo,  5  Ben.  264,  F.  C. 
8,251,  discussing  ability  to  hear  fog  horn  when  steamer  is  in  full 
motion. 

18  How.  92-100,  15  L.  274,  UNITED  STATES  v.  JONES. 

Executive  departments. —  It  Is  within  the  discretionary  powers 
of  the  secretary  of  the  navy  to  transmit  to  a  naval  officer  serving  in 
a  foreign  country  on  special  duty,  a  sum  of  money  for  medical  at- 
tendance, and  the  officer  cannot  be  charged  with  the  amount  by 
the  accounting  treasury  officers,  pp.  94-96. 

Cited  in  United  States  v.  Johnston,  124  U.  S.  252,  31  L.  395,  8  S. 
Ct  454,  approval  of  secretary  of  the  treasury  of  account  of  ex- 
penses Incurred  on  account  of  captured  or  abandoned  property, 
conclusive  evidence  that  they  were  proper  and  necessary. 

18  How.  100-106,  15  L.  299,  MACKEY  v.  COXE. 

Executors  and  administrators  —  Indians. —  Administrators  ap- 
pointed In  Cherokee  nation  could  make  a  valid  power  of  attorney 
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to  prosecnte  claim  against  the  United  States  in  District  of  Colnm* 
bia.  The  courts  will  respect  and  give  e£Fect  to  the  Cherokee  laws 
and  probate  proceedings,  p.  103. 

Cited  in  Gray  v.  Coflfman,  3  Dill.  401,  P.  C.  6,714,  a  will  made 
and  executed  according  to  laws  of  Wyandot  tribe,  and  proved  and 
allowed  by  proper  tribunal  of  tribe,  will  be  respected  by  civil  courts; 
United  States  v.  Payne,  4  Dill.  389,  F.  C.  16,014,  without  assent 
of  general  government.  State  Probate  Courts  have  no  Jurisdiction 
to  administer  on  property  of  Indians  maintaining  relations  with 
United  States. 

Indians. —  The  Cherokee  country  is  a  domestic  territory  origlnat* 
ing  under  the  Constitution  and  laws  of  the  United  States,  and  the 
faith  of  the  nation  is  pledged  for  the  protection  of  the  Cherokee 
people,  p.  103. 

Cited  and  relied  upon  in  The  Cherokee  Tobacco,  11  Wall.  619, 
20  L.  229,  affirming  S.  C,  1  Dill.  266,  F.  C.  16,528,  holding  internal 
revenue  act  of  1868  applies  to  and  is  in  force  in  Indian  Territory; 
Atlantic,  etc.,  R.  v.  Mlngus,  166  U.  S.  437,  41  L.  779,  17  S.  Ct  354, 
lands  in  Indian  Territory  belonging  to  the  Indians  did  not  pass 
under  grant  to  railroad  company;  Karrahoo  v.  Adams,  1  Dill.  347, 
F.  C.  7,614,  an  Indian  residing  within  the  United  States  cannot 
maintain  a  suit  in  United  States  Circuit  Court  on  the  ground  that 
he  is  a  "  foreign  citizen  or  subject; "  Mehlin  v.  Ice,  56  Fed.  18,  12 
U.  S.  App.  305,  proceedings  and  Judgments  of  courts  of  Cherokee 
nation,  in  cases  within  their  Jurisdiction,  are  entitled  to  same 
faith  and  credit  as  territorial  courts;  Davison  v.  Gibson,  56  Fed. 
444,  12  U.  S.  App.  362,  the  Creek  country  Is  regarded  as  a  domestic 
territory;  Thebo  v.  Choctaw  Tribe,  66  Fed.  374,  27  U.  S.  App.  657, 
United  States  court  in  Indian  Territory  has  no  jurisdiction  of  action 
against  Choctaw  nation,  for  alleged  debt  or  liability  of  nation; 
Tush-Ho-To-Tubby  v.  Barr,  45  Miss.  197.  Indian  Territory,  west  of 
Arkansas,  is  not  "  without  the  limits  of  the  United  States.*' 

Executors  and  administrators  may  lawfully  receive  a  debt  vol- 
untarily paid  in  States  foreign  to  their  administration,  p.  104. 

Cited  and  principle  applied  In  Wyman  v.  Halstead,  109  U.  S.  656, 
27  L.  1069,  3  S.  Ct.  418,  payment  by  United  States  to  administrator 
appointed  in  State  where  Intestate  was  domiciled,  is  good  against 
any  administrator  appointed  elsewhere;  Citizens'  Nat  Bank  v. 
Sharp,  63  Md.  529,  voluntary  payment  of  debt  to  executor  appointed 
in  another  State,  is  valid;  Luce  v.  Manchester  &  L.  R.  R.,  63  N.  H. 
690,  3  Atl.  620,  in  the  absence  of  ancillary  administration  or  statu- 
tory prohibition,  administrator  may  assign  stock  in  another  State 
and  corporation  may  voluntarily  consent  to  transfer;  Hooper  v. 
Hooper,  29  W.  Ya.  292,  1  S.  E.  292,  an  executor  who  has  qualified 
in  West  Virginia  and  received  assets  in  another  State,  may  be  sued 
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In  the  courts  of  West  Virginia  and  compelled  to  account    Also  45 
Am.  St  Rep.  668,  note. 

Denied  in  Hatchett  v.  Bemey,  65  Ala.  47,  State  law  requiring 
foreign  administrator  to  file  copy  of  his  letters  and  give  bond. 

Executors  and  administrators. —  If  an  attorney,  authorized  to 
collect  claim  due  administrators,  take  out  letters  of  administration 
in  another  State,  and  receipt  as  attorney  for  money  paid  by  him- 
self as  administrator,  the  receipt  is  good  and  sureties  on  his  ad- 
ministration bond  are  no  longer  liable,  pp.  104,  105. 

Executors  and  administrators. —  Whether  for  the  payment  of 
creditors  or  distribution  among  heirs,  the  domicile  of  deceased  is  the 
place  to  which  money  due  decedent  should  be  transmitted,  p.  105. 

Cited  in  Borer  v.  Chapman,  119  XJ.  S.  600,  30  L.  537,  7  S.  Ct  348, 
creditors  had  the  right  to  follow  into  the  hands  of  their  holders 
in  State  of  intestate's  domicile,  assets  distributed  by  Probate  Court 
in  another  State. 

Executors  and  administrators. —  It  depends  upon  the  court 
granting  ancillary  administration,  whether  money  should  be  dis- 
tributed by  ancillary  administrator  or  remitted  to  principal  admin- 
istrators for  distribution,  per  Nelson  J.,  and  Curtis,  J.,  concurring, 
p.  105. 

Cited  and  approved  in  Sands  v.  Greeley,  88  Fed.  133,  59  TJ.  S.  App. 
615,  it  rests  in  discretion  of  court  whether  assets  within  its  Jurisdic- 
tion be  distributed  under  its  own  direction  or  transmitted  to  primary 
receiver;  Gibson  v.  Do  well,  42  Ark.  167,  defining  duties  of  ancil- 
lary administrator.  Cited  in  Price  v.  Mace,  47  Wis.  26,  1  N.  W.  336, 
Judgment  against  an  administrator  not  binding  upon  administrator 
appointed  in  another  State. 

Executors  and  administrators. —  Action  will  not  lie  on  bond  for 
not  paying  over  assets  where  no  final  account  had  been  settled,  and 
no  order  made  by  court  directing  disposition  of  assets,  per  Nelson, 
J.,  and  Curtis,  J.,  concurring,  p.  105. 

See  51  Am.  Dec.  532,  533,  note. 

Miscellaneous. —  Cited  In  Laughton  v.  Nadeau,  75  Fed.  793,  ar- 
guendo. Also  Manning  v.  Leighton,  65  Vt  101,  26  Atl.  263,  24  L. 
R.  A.  693,  and  n.;  without  particular  application  in  Johnson  v. 
McCullough,  59  Ga.  229,  Hooper  v.  Hooper,  32  W.  Va.  528,  9  S.  B. 
938.    See  Peck  y.  Miami  County,  4  Dill.  371,  note,  F.  O.  10,89L 

18  How.  106-109,  15  L.  298,  SESSIONS  v.  PINTARD. 

Appeal  and  error  —  Appeal  bond. —  Where  decree  below  was  for 
certain  sum,  land  being  held  as  security,  sureties  are  not  entitled 
to  pro  rata  credit  upon  their  responsibility,  if  land  is  insufficient, 
but  are  responsible  for  difference  between  proceeds  of  land  and 
amount  of  decree,  pp.  108,  109. 
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Cited  and  holding  approved  in  Allen  y.  Jones,  79  Fed.  700,  hold- 
ing sureties  on  injunction  bond  liable  for  whole  penalty,  unpaid 
balance  exceeding  penalty  of  bond;  Trent  y.  Rhomberg,  66  Tex. 
251,  18  S.  W.  511,  right  to  independent  suit  upon  appeal  bond  is 
well  settled.    Also  38  Am.  St  Rep.  715,  note. 

18  How.  109-110,  16  L.  280,  CURTIS  v.  PBTITPAIN. 

Appeal  and  error. —  Record  containing  only  an  agreed  statement 
of  facts  is  not  In  conformity  with  the  eleventh  and  thirty-first  rules 
of  the  Supreme  Court,  and  the  case  will  be  dismissed,  p.  110. 

Cited  and  approved,  arguendo,  in  Redfield  v.  Parks,  130  XT.  S. 
625,  32  L.  1054,  9  S.  Ct.  643,  permitting  plaintiff  to  bring  up  omitted 
papers  by  certiorari,  more  than  three  years  having  elapsed  without 
defendant  making  motion  to  dismiss;  Scalfe  v.  Western  North  Caro- 
lina Land  Co.,  87  Fed.  311,  59  U.  S.  App.  33,  stating  rules  govern- 
ing bills  of  exceptions;  Caulk  v.  Fox,  13  Fla.  147,  case  stricken  from 
docket  for  informality  in  clerk's  certificate;  Nashua  &  Lowell  R.  R. 
V.  Boston  &,  Lowell  R.  R.,  61  Fed.  245,  21  U.  S.  App.  50,  in  the  ab- 
sence of  agreement  by  attorneys  simplifying  transcript,  the  clerk 
must  send  up  the  whole  record. 

Appeal  and  error. —  Judgment  against  a  marshal  on  a  contro- 
versy between  claimants  to  a  fund  In  his  hands,  growing  out  of  the 
main  suit,  is  not  reviewable  in  Supreme  Court  on  error  or  appeal, 
since  only  plaintiffs  or  defendants  on  the  record  can  appeal,  p.  110. 

18  How.  110-126,  15  L.  311,  JECKBR  ▼.  MONTGOMERY. 

War. —  All  intercourse  or  communication  between  the  citizens  or 
subjects  of  nations  at  war  is  unlawful,  therefore,  a  vessel  engaged 
in  trading  with  an  enemy  Is  subject  to  condemnation,  both  as  to 
herself  and  cargo,  pp.  112,  113. 

This  holding  cited  and  variously  applied  as  follows:  Hanger  v. 
Abbott,  6  Wall.  535, 18  L.  941,  time  during  which  courts  of  rebellious 
States  were  closed  by  citizens  of  loyal  States,  excluded  from  com- 
putation of  time  fixed  by  statute  of  limitations;  Levy  v.  Stewart, 
11  Wall.  250,  20  L.  88,  to  the  same  point;  Burbank  v.  Conrad,  96 
XT.  S.  301,  24  L.  726,  public  enemies  In  hostile  territory  Incompetent 
to  transfer  or  accept  title  to  real  property  situated  within  Federal 
lines;  the  Bark  Hiawatha,  Blatchf.  Pr.  14,  F.  C.  6,451,  citizens  of  the 
United  States  levying  war  against  the  government  are  enemies,  and 
persons  abiding  within  authority  of  such  enemies  become  enemies 
because  of  residence;  The  Peterhoff,  Blatchf.  Pr.  514,  541,  F.  C. 
11,024,  citizen  of  the  United  States,  residing  in  Texas,  at  breaking 
out  of  Rebellion,  must  be  regarded  as  a  citizen  of  the  enemy's  coun- 
try; Caldwell  v.  Southern  Express  Co.,  1  Flipp.  89,  F.  C.  2,303,  presi- 
dent's proclamation  of  August  16,  1861,  merely  reiterated  existing 
laws  and  usages  of  war;  The  Parkhill,  18  Fed.  Cas.  1194,  vessel 
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engaged  in  illegal  intercourse  with  enemy,  deemed  enemy  property, 
whether  belonging  to  an  ally  or  a  citizen;  United  States  v.  One 
Hundred  Barrels,  27  Fed.  Gas.  293,  license  to  trade  obtained  through 
error,  mistake,  or  fraud,  will  not  preTent  forfeiture;  United  States 
v.  One  Thousand  Seven  Hundred  and  Fifty-six  Shares,  27  Fed. 
Gas.  335,  S.  G.,  27  Fed.  Gas.  336,  on  motion  to  strike  out  inhabit- 
ants of  rebellious  States  Incapable  of  appearing  in  United  States 
court  as  claimants  of  libelled  property;  Perkins  y.  Rogers,  35  Ind. 
145,  9  Am.  Rep.  655,  an  enemy  cannot  sue  in  any  of  the  courts  of 
the  hostile  belligerent  power;  Hennen  v.  Oilman,  20  La.  Ann.  242, 
96  Am.  Dec.  398,  contracts  with  persons  domiciled  within  Gon- 
federate  lines  are  null  and  yold;  Snell  y.  D wight,  120  Mass.  16,  a  bill 
in  equity  cannot  be  sustained  for  an  account  of  profits  resulting 
from  iUegal  trading  with  inhabitants  of  insurrectory  States;  Gonley 
y.  Burson,  1  Helsk.  149,  Gonfederate  notes  passing  from  resident 
within  Gonfederate  lines  to  attorney  in  fact  of  resident  of  loyal 
State,  not  a  yalid  and  legal  consideration. 

Gited,  arguendo,  in  The  Grapeshot,  9  Wall.  133,  19  L.  653,  hold- 
ing it  within  the  constitutional  authority  of  the  president  to  estab- 
lish proyisional  courts  in  rebellious  States;  The  Steamer  Peterhoff, 
Blatchf .  Pr.  497,  F.  G.  11,024,  question  of  witness'  indiyidual  loyalty 
or  disloyalty  of  no  importance,  his  political  status  being  that  of  an 
enemy. 

Distinguished  in  Gohen  y.  New  York  Mut  Life  Ins.  Go.,  50  N. 
Y.  617,  10  Am.  Rep.  527,  contract  of  life  insurance  entered  into  in 
time  of  peace,  not  dissolved  by  war  between  the  States.  Denied  In 
Kershaw  y.  Kelsey,  100  Mass.  568,  97  Am.  Dec.  181,  lease  of  planta- 
tion in  rebel  State  by  resident  thereof,  to  citizen  of  Massachusetts* 
not  prohibited  by  law  of  nations  or  act  of  Gongress. 

War. —  Interposition  of  neutral  port  through  which  property  is 
to  pass  between  nations  at  war,  does  not  prevent  confiscation,  p. 
115. 

Gited  and  rule  applied  in  the  following  cases:  The  Bermuda,  3 
Wall.  554,  18  L.  206,  holding  destination  of  blockade  runner  could 
not  be  affected  by  transshipment;  The  Stephen  Hart,  Blatchf.  Pr. 
408,  F.  G.  13,364,  carriage  of  contraband  with  false  destination 
works  condemnation  of  vessel  and  cargo;  The  Steamer  Peterhoff, 
Blatchf.  Pr.  508,  F.  G.  11,024,  voyage  illegal  In  its  inception,  although 
goods  were  to  be  carried  through  neutral  territory  and  transshipped 
from  neutral  port 

War  —  Prize  —  Evidence. —  Stipulations  in  charter-party,  state- 
ments in  ship's  papers  and  written  instructions  of  owners,  showin^^ 
that  destination  of  voyage  is  an  enemy's  port,  are  sufficient  to  sub- 
ject vessel  and  cargo  to  seizure  and  condemnation  as  prize  of  war» 
pp.  116-12L 

Gited  and  rule  applied  In  The  Schooner  Henry  Middleton,  Blatchf. 
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Pr.  122,  P.  O.  6,378,  where  master  of  vessel  knew  that  port  was 
blockaded  and  ship's  xmpers  were  famished  by  rebel  foyemment 
and  she  sailed  nnder  rebel  flag,  vessel  and  cargo  subject  to  con- 
demnation; The  Schooner  A.  J.  View,  Blatchf.  Pr.  143,  F.  O.  118, 
condemning  vessel,  evidence  showing  mutual  concurrence  of  owner 
of  vessel  and  owner  of  cargo  to  violate  blockade;  The  Schooner 
Zavalla,  Blatchf.  Pr.  174,  F.  C.  18,203,  destruction  or  spoliation  of 
papers  not  explained  by  satisfactory  proof,  and  fact  of  the  enemy's 
property  of  the  prize,  supply  legal  cause  for  condemnation. 

War  —  Prise. —  Although  owner  of  vessel  was  ignorant  that  des- 
tination of  voyage  was  to  an  enemy's  port,  the  fate  of  the  vessel 
must  be  decided  by  the  acts  of  those  persons  having  her  in  charge, 
p.  119. 

Cited  in  The  Schooner  Solidad  Oos.,  Blatchf.  Pr.  95,  F.  0.  13,164, 
master's  Intention  presumed  to  be  known  and  acquiesced  in  by 
owners  on  board  vessel;  The  Stephen  Hart,  Blatchf.  Pr.  417,  430, 
F.  G.  13,364,  owner  held  to  be  involved  in  illegality  of  parties  to 
whom  he  gave  up  entire  control  of  vessel;  The  Springbock,  Blatchf. 
Pr.  462,  F.  0.  13,264,  condemning  vessel  and  cargo,  where  owner 
placed  vessel  under  control  of  master  who  carried  contraband 
goods  to  enemy;  The  Steamer  Peterhoff,  Blatchf.  Pr.  549,  F.  G.  11,024, 
to  the  same  point;  The  Adula,  89  Fed.  358,  vessel,  owned  by  sub- 
ject of  neutral,  chartered  to  subject  of  enemy,  with  full  power 
of  control,  must  be  treated,  for  violation  of  blockade,  as  enemy's 
property.  Gited  and  approved,  arguendo,  in  The  Edward  Barnard, 
Blatchf.  Pr.  123,  F.  G.  4,291,  where  neutral  owner  resided  in  enemy's 
country,  vessel  employed  in  aid  of  enemy,  subject  to  forfeiture. 

War  —  Prize. —  Gaptor  is  Justified  in  selling  before  condemna- 
tion in  some  circumstances,  but  if  no  sufficient  cause  was  shown 
and  captor's  conduct  was  oppressive,  court  may  refuse  to  adjudicate 
validity  of  seizure  and  award  restitution,  p.  122. 

War  —  Prize. —  It  is  the  captor's  duty  to  send  prize  to  home  port 
for  adjudication,  unless  in  the  exercise  of  his  discretionary  powers, 
he  determines  it  impossible  so  to  do  consistently  with  the  public 
interest,  pp.  122,  123. 

Gited  in  The  Schooner  Edward  Barnard,  Blatchf.  Pr.  122,  F.  C. 
4,291,  holding  destruction  of  vessel  by  storm,  after  capture,  did  not 
prevent  Prize  Gourt  from  exercising  Jurisdiction  over  captured  cargo; 
The  Schooner  Zavalla,  Blatchf.  Pr.  173,  F.  G.  18,203,  court  has  Ju- 
dicial cognizance  of  capture,  without  at  the  time  having  prize 
within  its  territorial  Jurisdiction;  The  Joseph  H.  Toone,  Blatchf.  Pr. 
231,  F.  G.  7,541,  assumed  by  court  that  reasonable  cause  existed 
for  commanding  officer  to  take  captured  vessel  directly  into  the 
public  service.  Gited,  arguendo,  in  The  Ship  Thomas  Watson, 
Blatchf.  Pr.  121,  F.  G.  13,933,  although  in  cases  of  absolute  necessity. 
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attendance  and  testimony  of  witnesses  may  be  dispensed  with, 
yet  adequate  proof  must  be  supplied. 

War  —  Prise. —  Libel  sbould  be  prosecuted  In  tbe  name  of  United 
States,  and  not  In  the  name  of  captor,  but  where  no  objection  la 
urged  below,  the  Supreme  Ck>urt  will  not  pronounce  Irregularity 
fatal,  p.  124. 

Cited  and  approved  In  United  States  y.  Huckabee,  16  WalL  431, 
21  L.  463,  holding  private  persons  other  than  mere  Informers  can- 
not Join  with  United  States  In  prosecuting  Information  for  confisca- 
tion of  property. 

War  —  Prise. —  All  prize  money  arising  from  the  sale  of  cap- 
tured property  should  be  deposited  In  the  United  States  treasury, 
p.  125. 

Miscellaneous. —  Olted  generally  In  Perkins  v.  Bogers,  85  Ind. 
166,  9  Am.  Rep.  673,  discussing  principles  applicable  to  military 
occupation;  The  Prince  Leopold,  Blatchf.  Pr.  00,  F.  C.  11,428,  prac- 
tice in  prize  proceedings  governed  by  English  admiralty  rules. 

18  How.  126-134,  15  L.  334,  HAM  v.  STATB  OF  MISSOUBL 

Public  lands. —  An  imperfect  Spanish  title  In  Missouri  being  re- 
jected by  board  of  commissioners  in  1811,  land  so  claimed  could 
be  transferred  to  State  for  school  purposes  and  was  so  transferred 
by  act  of  Congress  of  1820,  and  subsequent  confirmation  of  Spanish 
claim  by  the  United  States  conferred  no  title,  pp.  131-134. 

Cited  in  United  States  v.  Thomas,  151  U.  S.  583,  38  L.  278,  14  S. 
Ct  428,  arguendo,  as  to  nature  and  effect  of  grant  of  school  lands 
where  title  Is  Incumbered  or  doubtf uL 

18  How.  135,  15  L.  290,  GUILD  v.  FEONTIN. 

Appeal  and  error. —  Where  trial  by  jury  Is  waived  In  court  be- 
low, and  there  is  no  special  verdict  or  agreed  statement  of  facts,  or 
bill  of  exceptions  upon  a  point  of  law.  Supreme  Court  cannot  re- 
view Judgment,  but  will  affirm  it,  since  no  error  appears,  p.  135. 

Cited  and  practice  approved  in  Kelsey  v.  Forsyth,  21  How.  88, 
16  L.  33,  affirming  judgment  where  both  matters  of  law  and  of 
faot  having  been  submitted  to  court  below,  bill  of  exceptions 
brought  up  all  rulings  and  decisions;  Campbell  v.  Boyreau,  21  How. 
226,  16  L.  96,  to  the  same  point;  Pomeroy  v.  Bank  of  Indiana,  1 
Wall.  604,  17  L.  642,  affirming  judgment,  transcript  being  neither 
a  good  bill  of  exceptions,  agreed  statement  of  facts  or  a  special 
verdict;  Kearney  v.  Case,  12  Wall.  281,  20  L.  396,  steps  provided  by 
statute  to  secure  right  to  review  findings  of  court  not  having  been 
taken,  judgment  affirmed;  Oilman  v.  111.  &  Miss.  TeL  Co.,  91  U.  S. 
614,  23  L.  409,  proceedings  not  having  been  in  accordance  with  act 
of  March  3,  1865,  only  rulings  excepted  to  during  progress  of  trial 
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could  be  examined;  Bond  y.  Dustin,  112  U.  S.  606»  28  L.  836,  5  S. 
Ct  2d7,  record  not  showing  stipulation  waiving  Jury  trial,  court 
cannot  review  rulings  or  questions  of  law  growing  out  of  evi- 
dence; Rogers  v.  United  States,  141  U.  S.  556,  86  L.  856,  12  S.  Ct 
94,  Circuit  Court  could  not  properly  consider  any  matter  raised  by 
bill  of  exceptions,  there  being  no  jury  trial  nor  agreed  statement  of 
facts;  Blair  v.  Allen,  3  Dill.  108,  F.  C.  1,483,  rulings  and  Judg- 
ments of  District  Court  in  actions  at  law  can  only  be  re-examined 
and  revised  by  the  Circuit  Court,  in  mode  which  obtained  before 
statute  of  March  3,  1865;  Town  of  Lyons  v.  Lyons  Nat  Bank, 
19  Blatchf.  284,  8  Fed.  372,  Circuit  Court  refusing  to  consider  bill 
of  exceptions  where  facts  were  found  by  District  Court  without  a 
Jury;  Doty  v.  Jewett  22  Blatchf.  67,  19  Fed.  338,  to  the  same  ef- 
fect Also  Wear  v.  Mayer,  2  McCrary,  174,  6  Fed.  660,  and  Duncan 
V.  Atchinson,  J.  &  S.  F.  R.  R.,  72  Fed.  810,  44  U.  S.  App.  427,  al- 
leged errors  in  rulings  of  Circuit  Court  in  action  at  law  without 
a  jury  cannot  be  re-examined  in  Circuit  Court  of  Appeals  unless 
record  shows  written  stipulation  waiving  jury  trial;  Lynch  v.  Gray- 
son, 7  N.  Mex.  35,  36,  32  Pac.  152,  where  Jury  is  waived  below,  the 
State  Supreme  Court  shall  not  decide  on  weight  of  evidence  given, 
but  on  the  sufficiency  of  facts  found.  Cited  in  Hudson  v.  Charles- 
ton, C.  &  C.  R.  R.,  55  Fed.  256,  arguendo,  discussing  extent  and 
character  of  evidence  that  may  be  put  in  record. 

Modified  in  Flanders  v.  Tweed,  9  Wall.  429,  431,  19  L.  679,  680, 
the  case  being  an  important  one  and  Intended  by  both  parties  to  be 
carried  to  the  Supreme  Court  for  re-examination,  judgment  was  re- 
versed and  cause  remanded.  Explained  in  Clement  v.  Phenix  Ins. 
Co.,  7  Blatchf.  57,  F.  C.  2,882,  where  action  at  law  is  tried  under 
fourth  section  of  act  of  March,  1866,  it  is  discretionary  with  the 
court  to  make  either  a  general  or  a  special  finding. 

18  How.  136-137,  15  L.  290,  SAVIQNAC  v.  GARRISON. 

Public  lands  —  St.  Louis  lots. —  Whether  or  not  lot  and  con- 
ditions came  within  purview  of  act  of  1812,  confirming  titles  to 
out-lots  in  St  Louis,  Missouri,  upon  certain  conditions,  are  ques- 
tions for  jury,  and  neglect  to  procure  survey  and  location,  under 
act  of  1824,  did  not  impair  or  forfeit  title  acquired  under  act  of 
1812,  p.  137. 

Cited  in  Schools  v.  Risley,  10  Wall.  116,  19  L.  858,  holding  in- 
structions sufficient  to  present  whole  controversy  to  consideration 
of  jury;  Tyler  v.  Wells,  2  Mo.  App.  538,  act  of  1812  conveyed  a  com- 
plete title.    Cited  in  Bunnel  v.  Stoddard,  4  Fed.  Cas.  669,  arguendo. 

18  How.  137-143,  15  L.  318,  PARKER  v.  OVERMAN. 

Removal  of  causes  —  Judicial  sales. —  Proceedings  to  quiet  title 
instituted  by  purchaser  at  judicial  sale,  in  accordance' with  local 
statute,  authorizing  publication  of  notice  In  newspaper,  may  be 
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removed  to  the  United  States  Oircuit  Ck>Qrt,  and  Judgment  or  de- 
cree operates  as  a  bar  against  persons  claiming  by  reason  of  in- 
formality or  illegality  connected  with  sale,  as  provided  by  State  law, 
p.  140. 

Cited  and  approved  in  Thomas  v.  Lawson,  21  How.  342,  16  L.  86, 
holding  record  of  snch  decree  rendered  by  State  court  conclusive 
when  produced  in  Circuit  Court;  Amdt  v.  Origgs,  134  U.  S.  824, 
33  L.  921,  JO  S.  Ct.  560,  State  law  may  provide  that  non-resident 
defendant  to  suit  affecting  title  to  real  estate  may  be  brought  into 
court  by  publication;  Worthen  v.  Ratcllffe,  42  Ark.  344,  decree  is 
conclusive  against  absent  claimant  as  well  as  against  any  who 
may  contest  petitioner's  right;  Duke  v.  State,  56  Ark.  499,  20  S.  W. 
604,  court  had  jurisdiction  to  condemn  lands  to  sale  under  statute; 
Chauncey  v.  Wass,  36  Minn.  20,  30  N.  W.  834,  jurisdiction  of  court 
to  enforce  payment  of  taxes  against  real  estate  not  affected  by  fact 
that  taxes  on  particular  tract  have  been  paid.  Cited,  arguendo,  in 
Wehrman  v.  Conklin,  156  U.  S.  324,  39  L.  172,  16  S.  Ct  132,  en- 
larged equity  Jurisdiction  authorized  by  State  law  can  only  be  ex- 
ercised by  Federal  courts  subject  to  right  to  jury  trial,  and  where 
there  is  no  plain,  adequate  and  complete  remedy  at  law;  Spltley 
V.  Frost,  5  McCrary,  51,  15  Fed.  306,  final  orders  are  res  adjudicata, 
and  binding  upon  the  parties  unless  reversed;  Bonnell  v.  Boane, 
20  Ark.  120,  as  to  subject  of  statute;  Chauncey  v.  Wass,  36  Minn.  32, 
30  N.  W.  840,  arguendo.  In  dissenting  opinion. 

Bemoval  of  causes. — "  Citizenship  "  and  "  residence  *'  are  not 
synonymous  terms,  therefore,  allegation  that  petitioners  are  resi- 
dents in  another  State,  not  sufficient,  p.  141. 

Cited  and  rule  followed  in  Robertson  v.  Cease,  97  U.  S.  648,  24  L. 
1058,  holding  citizenship  and  not  simply  residence  must  be  shown 
by  record;  Denny  v.  Plronl,  141  TJ.  S.  124,  36  L.  658,  11  S.  Ct  967, 
this  fault  cannot  be  cured  by  making  averment  in  a  remittitur  by 
plaintiff  of  a  portion  of  Judgment;  Glover  v.  Shepperd,  11  Biss.  677, 
15  Fed.  836,  permitting  defendants  to  amend  petition;  Merchants' 
Bank  v.  Brown,  4  Woods,  264, 17  Fed.  161.  dismissing  cause  removed 
from  State  court  without  averment  of  diverse  citizenship;  Purcell 
V.  British  Land  &  Mortgage  Co.,  42  Fed.  467,  a  corporation  or- 
ganized under  laws  of  a  foreign  country,  by  doing  business  In  a 
State,  does  not  thereby  become  a  resident  thereof  so  as  to  defeat 
right  to  remove  cause  to  Federal  courts;  Overman  Wheel  Co.  v. 
Pope  Mfg.  Co.,  46  Fed.  578,  diverse  citizenship  sufficiently  estab- 
lislied  where  record  shows  defendant  corporation  was  organized 
under  laws  of  another  State;  Wilson  v.  Smith,  66  Fed.  83,  citizen- 
ship of  executor  by  State  in  which  he  is  a  citizen,  and  not  by  State 
in  which  letters  are  taken  out;  Bishop  v.  Averill,  76  Fed.  387,  the 
fact  that  defendants  have  removed  to  a  foreign  country  does  not 
make  them  citizens  thereof  for  the  purpose  of  conferring  Jurisdlc- 
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tlon  npon  Federal  courts;  Egerton  y.  Starin,  91  Fed.  932,  original 
writ  describing  plaintiff  as  "of  said  New  Haven,"  does  not  estop 
him  from  showing  that  he  Is  a  citizen  of  New  York;  Brock  v.  Doyle, 
18  Fla.  173,  allegation  that  petitioners  were  "  residents  "  of  another 
State  does  not  show  right  to  removal  of  cause  to  Federal  court; 
Stafford  v.  HIghtower,  68  Ga.  398,  application  for  removal  showing 
that  plaintiff  was  a  citizen  of  Alabama,  and  defendant  of  southern 
district  of  Georgia,  was  sufficient;  Cleveland,  etc.,  Ry.  y.  Monaghan, 
140  111.  485,  30  N.  E.  871,  petition  not  showing  diverse  citizenship 
does  not  Justify  removal  of  a  cause;  Delaware  Rd.  Construction 
Co.  V.  Davenport  &  St  P.  R.  R.,  46  Iowa,  415,  to  the  same  effect; 
State  V.  Judge,  23  La.  Ann.  29,  an  appeal  will  lie  where  application 
to  remove  cause  has  been  granted;  Martin  v.  Coons,  24  La.  Ann. 
171,  record  or  affidavit  not  showing  diverse  citizenship,  cause  was 
improperly  removed;  Pechner  v.  Phoenix  Ins.  Co.,  65  N.  T.  201, 
petition  must  allege  diverse  citizenship  at  the  commencement  of  the 
action;  Hemdon  v.  Lancashire  Ins.  Co.,  107  N.  C.  194,  12  S.  B.  241, 
10  L.  R.  A.  55,  It  cannot  be  inferred  that  the  purpose  was  to  allege 
citizenship,  and  not  mere  residence;  Cummings  v.  Wlngo,  31  S.  C. 
435,  10  S.  B.  110,  statute  and  rule  of  court  permitting  security  for 
costs  to  be  required  from  non-residents,  not  In  conflict  with  article 
IV,  section  2,  of  the  Federal  Constitution. 

Approved,  arguendo,  in  the  following  cases:  Sharon  y.  Hill,  11 
Sawy.  298,  26  Fed.  342,  and  Fales  v.  Chicago,  M.  &  St  P.  Ry.  Co., 
32  Fed.  678,  corporations  are  citizens  of  the  State  under  the  laws 
of  which  they  were  created  and  cannot  acquire  a  residence  by  en- 
gaging in  business  in  another  State;  Stinson  v.  St  Paul,  S.  &  T. 
F.  R.  R.,  20  Minn.  494,  act  of  Congress  of  March,  1867,  relating  to 
removal  of  causes,  has  no  application  to  a  controversy  between 
citizen  of  State  and  an  alien. 

Distinguished  In  Riddle  v.  New  York,  L.  B.  &  W.  R.  R.,  39  Fed. 
291,  arguendo,  a  corporation  carrying  on  business  in  another  State 
is  an  inhabitant  thereof  within  act  of  Congress  of  March  3,  1887, 
and  is  suable  In  Circuit  Court  of  that  district 

Removal  of  causes  —  Diverse  citizenship. —  The  record  having 
been  amended  so  as  to  show  conclusively  the  citizenship  of  the  par- 
ties, the  Supreme  Court  have  jurisdiction,  p.  141. 

Cited  In  Deford  v.  Mehaffy,  13  Fed.  487,  holding  defect  In  re- 
moval bond  may  be  cured  by  amendment;  Glover  v.  Shepperd,  11 
Biss.  578,  16  Fed.  837,  permitting  petition  for  removal  to  be 
amended  so  as  to  show  diverse  citizenship. 

Questioned  In  Freeman  v.  Butler,  39  Fed.  5,  where  neither  peti- 
tion nor  record  show  diverse  citizenship,  a  Federal  court  cannot  al- 
low petition  to  be  amended  so  as  to  give  It  jurisdiction. 

Judicial  sales. —  Arkansas  statute  enacting  that  deed  shall  be 
<x>nsldered  as  "sufficient"  evidence  of  authority  for  sale,  descrlp- 
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tion  of  land  and  purchase  price,  the  term  **  sufficient "  is  used 
as  a  synonym  for  prima  fade,  p.  142. 

Cited  in  Robinson  y.  Bailey,  26  Fed.  221,  in  action  to  qnlet 
title,  defendant  must  show  that  he  has  a  title  or  interest  in  land 
before  he  can  question  validity  of  presumptive  tax  title;  Hunt  v. 
McFadgen,  20  Ark.  2Si,  collector's  deed  prima  fade  evidence  of 
recitals  therein. 

Judidal  sale. —  Where  sheriff  did  not  file  his  oath  as  assessor 
within  time  required  by  law,  his  office  became  ipso  facto  vacated, 
and  any  assessment  made  by  him  was  void  and  could  not  be  the 
foundation  for  a  legal  sale,  p.  143. 

Cited  and  approved  in  Martin  v.  Barbour,  140  T7.  S.  014,  35  L. 
549,  11  S.  Ct  948,  affirming  S.  C,  34  Fed.  704,  705,  holding  tax  title 
illegal  where  oath  prescribed  by  statute  was  not  taken  by  assessor 
or  indorsed  on  assessment  books;  Morse  v.  South,  80  Fed.  213,  no 
title  passed  by  tax  sale  where  assessment  was  illegal;  Clark  v. 
Town  of  Noblesville,  44  Ind.  86,  levy  made  by  board  of  trustees  af- 
ter expiration  of  legal  time,  was  void;  State  v.  Mayor,  36  N.  J.  L. 
193,  setting  aside  illegal  assessment  and  all  proceedingrs  thereunder; 
Turner  v.  Smith,  18  Gratt  836,  837,  commissioners  having  no  au- 
thority to  sell  land  for  taxes  for  less  than  two-thirds  of  its  assessed 
value,  sale  was  void.  Cited,  arguendo,  Sharpleigh  v.  Surdam,  1 
Flipp.  484,  F.  C.  12,711,  holding  tax  deed  could  be  avoided  only  by 
proof  of  non-conformance  with  statute;  Klnsworthy  v.  Mitchell,  21 
Ark.  157,  arguendo,  in  dissenting  opinion,  power  given  to  assessor 
must  be  pursued  strictly.  Cited  in  Dowling  v.  Smith,  9  Md.  276, 
in  dissenting  opinion,  majority  holding  clerk's  office  not  forfeited 
by  failure  to  give  required  bond,  but  only  upon  conviction  of  "  will- 
ful neglect  of  duty  in  office." 

Denied  in  Moore  v.  Turner,  43  Ark.  249,  holding  failure  of  tax 
collector  to  take  oath  required  by  law,  no  ground  for  quashing  as- 
sessment; arguendo,  in  the  following:  Scott  v.  Watkins,  22  Ark. 
559,  Twombly  v.  Kimbrough,  24  Ark.  474,  and  Bosely  v.  Woodruff 
County  Court,  28  Ark.  312. 

18  How.  143-149,  15  L.  304,  RICHARDS  v.  HOLMES. 

Mortgage. —  Where  deed  of  trust  empowers  trustee  to  sell  in  case 
of  any  default  in  payment  of  any  part  of  debt  and  interest,  trustee 
can  sell  property  If  first  year's  interest  is  not  paid  when  due,  al- 
though deed  does  not  describe  interest  as  being  annual,  nor  fix  rate 
of  interest,  pp.  145,  146. 

Cited  and  holding  followed  in  Black  v.  Reno,  69  Fed.  921,  where 
mortgage  was  given  to  secure  payment  of  two  notes,  holder  might 
foreclose  without  waiting  for  maturity  of  second  note;  Ricketson  v. 
Richardson,  19  Cal.  351,  where  mortgage  recited  that  mortgage  notes 
bore  interest,  subsequent  incumbrancer  chargeable  with  notice  that 
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such  Interest  was  at  conventional  rate;  Wlnchell  y.  Coney,  64  Oonn. 
28,  6  Atl.  356,  note  need  not  be  described  witb  entire  accuracy  in 
condition  of  mortgage  given  to  secure  it;  Pope  v.  Durant,  26  Iowa, 
240,  where  terms  of  mortgage  so  stipulate,  the  right  to  foreclose  for 
the  non-payment  of  interest  or  accruing  taxes  exists;  Kimball  v. 
Cotton,  58  N.  H.  516,  payment  of  interest  when  due,  secured  by 
mortgage  as  well  as  payment  of  principal  at  maturity;  Scheibe  v. 
Kennedy,  64  Wis.  567,  560,  25  N.  W.  647,  648,  mortgage  conditioned 
for  payment  of  a  certain  sum,  with  interest,  may  be  foreclosed  by 
failure  to  pay  interest  and  terms  of  note  are  imported  into  mortgage. 
Cited  in  Union  Institution  v.  Boston,  129  Mass.  96,  37  Am.  Rep.  315, 
arguendo,  question  whether  one  taking  land  subject  to  mortgage 
could  redeem  land  without  paying  interest  according  to  stipulations 
in  note,  raised  but  not  decided. 

Mortgages. —  Power  of  trustee  under  deed  of  trust,  to  sell  at  pub- 
lic auction,  after  certain  public  notice,  includes  the  power  to  regu- 
larly adjourn  sale  to  a  different  time  and  place,  when  it  shall  seem 
to  him  necessary  to  so  do  in  order  to  obtain  fair  auction  price  for 
property,  p.  147. 

Cited  and  rule  followed  in  Gager  v.  Henry,  5  Sawy.  248,  F.  C. 
5,172,  where  sale  adjourned  four  weeks,  for  good  cause,  was  duly 
confirmed  by  court,  the  same  was  valid,  though  statute  forbid  ad- 
journment for  more  than  one  week  at  a  time;  In  re  Mott,  6  Fed. 
690,  sale  not  invalid  merely  because  made  at  time  to  which  it 
was  adjourned  by  assignee;  Hosmer  v.  Sargent,  8  Allen,  99,  85 
Am.  Dec.  683,  mortgagee  in  mortgage  of  personal  property  has  right 
to  adjourn  sale  from  time  to  time,  without  doing  so  through  agency 
of  licensed  auctioneer  or  giving  new  notice;  Dexter  v.  Shepard, 
117  Mass.  485,  under  mortgage  containing  power  of  sale,  mortgagee 
has  right,  in  the  exercise  of  a  reasonable  discretion,  to  adjourn  sale 
from  time  to  time;  Noland  v.  Barrett,  122  Mo.  193,  43  Am.  St  Rep. 
579,  26  S.  W.  695,  administrator's  sale  not  rendered  void  by  ad- 
journment; Reynolds  v.  Hoxsie,  6  R.  I.  468,  sale  after  being  twice 
adjourned  for  purpose  of  correcting  mistakes  in  advertisement, 
held  valid.  Approved  in  Judge  v.  Booge,  47  Mo.  551,  arguendo, 
where  purchaser  at  trustee's  sale  refused  to  complete  contract,  it 
was  Improper  for  trustee  to  resell  on  same  day;  Morriss  v.  Virginia 
State  Ins.  Co.,  90  Va.  379,  18  S.  B.  846,  in  dissenting  opinion,  ma- 
jority holding  debtor's  wishes  should  govern  as  to  place  of  sale, 
and  sale  by  parcels.  As  to  power  of  officer  to  adjourn  sale,  see 
the  following  valuable  notes:  26  Am.  Dec.  537,  538,  19  Am.  St  Rep. 
291,  45  Am.  Dec.  684. 

Distinguished  in  Simmons  v.  Baynard,  30  Fed.  536,  where  sale 
was  made  on  day  set,  but  purchaser  failed  to  comply  with  his  bid, 
a  second  sale  was  void.  Denied  in  Thornton  v.  Boyden,  31  111.  207, 
deed  requiring  thirty  days'  notice  to  be  given,  sale  could  not  be  ad- 
journed for  a  less  number  of  days;  Patten  v.  Stewart,  26  Ind.  397, 
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it  is  not  proper  to  giye  oral  notice  of  adjonmment  to  another  day, 
after  dissolution  of  injunction  to  sell  without  a  new  pablication. 

Kortgages. —  Creditor  for  whose  benefit  sale  under  deed  of  trust 
is  made,  may  authorize  auctioneer  to  make  bid  for  him  of  a  certain 
amount,  and,  if  authority  is  fairly  used,  the  sale  cannot  be  avoided, 
p.  148. 

Cited,  approved  and  relied  upon  in  Smith  ▼.  Black,  115  U.  8.  815, 29 
L.  401, 6  S.  Ct  54  holding  creditor  under  deed  of  trust  not  disqualified 
from  becoming  purchaser  at  sale;  Black  ▼.  Caldwell,  83  Fed.  884, 
mortgagee  has  right  to  become  purchaser  at  sale  made  by  order  of 
court;  Stocks  ▼.  Young,  67  Ala.  845,  sale  to  creditor  under  trust 
deed,  valid,  no  fraud,  unfairness  or  Inadequacy  of  price  being 
shown;  Felton  y.  Le  Breton,  92  CaL  467,  28  Pac.  493,  beneficiary 
under  deed  of  trust  may  purchase  at  sale  in  pursuance  of  trust;  Lee 
y.  Fox,  113  Ind.  105,  14  N.  B.  892,  mortgagee  of  personal  property 
not  within  rule  prohibiting  trustee  from  purchasing  at  his  own  sale, 
provided  he  acts  fairly;  Elliott  y.  Wood,  45  N.  Y.  79,  where  parties 
stipulated  in  mortgage  with  power  to  sell  that  mortgagee  might 
purchase  at  sale,  such  sale  to  mortgagee  was  valid;  Hyde  v.  War- 
ren, 46  Miss.  28,  arguendo,  raising  but  not  deciding  question  whether 
mortgagee  has  power  to  purchase  at  his  own  sale. 

Distinguished  In  Thornton  v.  Irwin,  43  Mo.  166,  where  mort- 
gagee purchased  property  through  interposition  of  third  party,  the 
sale  was  voidable;  Hull  v.  Voorhis,  45  Mo.  559,  executor  cannot 
purchase  at  his  own  sale.  Denied  In  Very  v.  Russell,  65  N.  H.  649, 
23  Atl.  523,  holding  mortgagee  under  mortgage  with  power  of  sale 
cannot  be  a  purchaser  at  sale. 

Kortgages  —  Judicial  sales. —  Auctioneer  of  sale  under  deed  of 
trust  could  not  undertake  to  purchase  property  for  judgment  cred- 
itor at  the  least  price  at  which  it  could  be  obtained;  such  agency 
would  be  Inconsistent  with  his  relation  to  the  seller,  and  with  the 
faithful  discharge  of  his  duty,  p.  148. 

Cited  in  Pewabic  Mining  Co.  v.  Mason,  145  U.  S.  362,  36  L.  736, 
12  S.  Ct  890,  holding  sheriff  not  the  agent  of  either  party,  and 
either  might  bid  without  leave  of  court 

18  How.  150-158,  15  L.  320,  JONES  v.  JOHNSTON. 

Deeds  —  Construction. —  Where  the  deed  of  adverse  claimants  to 
land,  both  refer  to  recorded  plot  for  description,  evidence  showing 
that  this  plat  differed  from  the  original.  Is  not  admissible,  but  this 
description  by  reference  is  conclusive  upon  parties,  though  plat  does 
not  conform  to  requirement  of  statutes;  if  deeds  are  erroneous,  they 
may  be  reformed  by  chancery  proceedings,  p.  153. 

Cited  in  Banks  v.  Ogden,  2  Wall.  68,  17  L.  821,  holding  plat  of 
addition  to  a  town,  not  executed,  acknowledged  and  recorded  In 
conformity  with  statute,  operates  as  dedication  of  streets  to  public 
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use,  but  not  as  conveyance  in  fee;  New  Hampshire  Land  Co.  v.  Til- 
ton,  19  Fed.  77,  valid  deed  does  not  become  void  because  plat  re- 
ferred to  therein  has  been  lost;  Hunt  v.  Wright,  47  N.  H.  402,  98 
Am.  Dec.  455,  grantees  under  common  deed  providing  that  property 
should  be  held  in  common  without  partition  or  division,  estopped 
as  against  others  from  demanding  partition;  Wilhelm  v.  Burleyson, 
106  N.  O.  387,  11  S.  B.  592.  evidence  of  where  creek  ran  before  it 
was  made  a  boundary  between  lands,  not  admissible.  See  ex- 
haustive note  on  reformation  of  contracts,  65  Am.  St.  Rep.  508, 
509. 

Bef  ormation  of  instrumentB. —  If  deeds  are  erroneous,  they  may 
be  reformed  in  chancery  proceedings,  p.  153. 

See  note  to  preceding  syllabus. 

Boundaries. —  A  water  line,  though  it  may  gradually  and  imper- 
ceptibly change,  is  just  as  fixed  a  boundary,  in  the  eye  of  the  law, 
as  a  permanent  object,  p.  155. 

Cited  and  approved  in  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S. 
196,  33  L.  878,  10  S.  Ct  523,  affirming  S.  C,  40  Fed.  392,  holding 
deed  conveying  lot  by  number  conveys  land  up  to  shifting 
water  line.  Cited  in  Indianapolis  Water  Co.  v.  American  Straw- 
board  Co.,  53  Fed.  974,  arguendo,  holding  riparian  rights  depend 
upon  ownership  of  land  contiguous  to  and  touching  upon  the  water. 

Deeds. —  A  grantee  can  acquire  by  his  deed  only  the  lands  de- 
scribed in  it  by  metes  and  bounds  and  with  sufficient  certainty  to 
enable  a  person  of  reasonable  sidll  to  locate  it,  and  cannot  acquire 
lands  outside  of  the  description  by  way  of  appurtenance  or  acces- 
sion, p.  155. 

Cited  in  East  Omaha  Land  Co.  v.  Jeffries,  40  Fed.  388,  389,  but 
decision  reversed  on  rehearing  and  principal  case  cited  as  sustain- 
ing authority  that  deed  conveying  lot  by  number  conveys  land  up 
to  shifting  water  line. 

Waters  and  water-courses  —  Alluvion. —  Land  gained  from  the 
sea  either  by  alluvion  or  dereliction,  if  the  same  be  by  little  and  lit- 
tle, by  small  and  imperceptible  degrees,  belongs  to  the  owner  of 
the  land  adjoining,  p.  156. 

Cited  and  rule  adopted  in  Jefferis  v.  East  Omaha  Land  Co.,  134  U. 
S.  193,  33  L.  878,  10  S.  Ct  522)  holding  bOl  aUeging  that  land  was 
formed  by  "imperceptible  degrees"  must  stand;  Boorman  v.  Sun- 
nuchs,  42  Wis.  244,  there  is  no  distinction  between  land  reclaimed 
by  accretion  and  that  uncovered  by  reliction. 

Waters  and  water-courses  —  Accretion. —  Claimant's  title  to  ac- 
cretion depends  upon  whether  his  lot  had  any  water  front  at  the 
time  deed  was  executed  and  not  at  time  when  lot  was  originally 
laid  out,  p.  157. 
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Cited  and  approved  In  Johnston  ▼.  Jones,  1  Black,  221,  17  L.  120, 
where  the  same  case  was  AgAln  before  the  Supreme  Ck>nrt;  Newell 
▼.  Leathers,  50  La.  Ann.  106,  69  Am.  St  Bep.  309,  23  So.  246,  from 
the  old  frontage  is  determined  the  extent  of  the  new  frontage  on 
the  water-course. 

Waters  and  water-courses  —  Accretion. —  Bach  riparian  pro- 
prietor is  entitled  to  his  proper  share  of  alluvial  accretions  and  the 
entire  line  must  be  regarded  in  order  that  each  may  obtain  his 
proportional  part,  p.  158. 

Cited  in  Wonson  v.  Wonson,  14  Allen,  85,  dividing  flats  by  giving 
to  each  upland  proprietor  same  proportion  in  width  at  extreme  low- 
water  mark  as  at  ordinary  high-water  mark;    Clark  v.  Campau, 

19  Mich.  329,  share  in  alluvial  increments  determined  by  shore 
line,  and  not  by  extent  of  uplands;  Watson  v.  Home,  64  N. 
H.  418,  13  AtL  790,  rule  the  same  for  dividing  land  made  by 
filling  in  cove;  Zimmerman  v.  Robinson,  114  N.  C.  48,  19  S.  B.  103, 
whenever  line  of  river  may  have  been  located  by  accretions,  the  line 
of  the  deed  would  extend;  Norcross  v.  Griffiths,  65  Wis.  618,  56  Am. 
Rep.  650,  27  N.  W.  614,  presumption  that  grantor  conveyed  to 
middle  of  stream  can  be  rebutted  only  by  actual  reservation  in  deed 
or  evidence  clearly  showing  Intention  to  limit  grant;  Northern  Pine 
Land  Co.  v.  Bigelow,  84  Wis.  165,  54  N.  W.  498,  determining  bound- 
aries within  which  riparian  owners  may  build  docks,  etc.;  South 
Shore  Lumber  Co.  v.  Thompson  Lumber  Co.,  94  Fed.  738,  arguendo. 

Distinguished  in  Miller  v.  Hepburn,  8  Bush  (Ky.),  330,  holding, 
on  rivers  above  tide  water  title  to  accretions  ascertainable  by  ex- 
tending original  river  frontage  of  respective  lots  at  right  angles 
with  course  of  river  to  thread  of  stream. 

Miscellaneous. —  Cited  in  Smith  v.  Johnson,  71  Fed.  648,  but  with- 
out particular  application;  Stoner  v.  Rice,  121  Ind.  55,  22  N.  E.  969, 
6  L.  R.  A.  390,  and  n.  Cited  generally  upon  question  of  riparian 
rights. 

18  How.  158-165,  15  L.  307,  GRIFFITH  v.  BOGBRT. 

Executors  and  administrators. —  Under  Missouri  statute,  land 
of  deceased  debtor  cannot  be  sold  under  execution  until  after 
eighteen  months  from  issue  of  letters  of  administration,  p.  162. 

Executors  and  administrators  —  Time. —  Where  State  law  re- 
quired sale  to  take  place  a  certain  number  of  months  after  date  of 
letters  of  administration,  the  terminus  a  quo  should  be  Included 
in  computing  the  time,  p.  163. 

Cited  and  holding  approved  in  Taylor  v.  Brown,  147  U.  S.  645,  37 
L.  315,  13  S.  Ct  551,  affirming  S.  C,  5  Dak.  Ter.  349,  40  N.  W.  530, 
in  computing  time  during  which  alienation  of  Indian  land  is  for- 
bidden, day  of  issue  of  patent  should  be  included;  also  in  46  Am. 
Rep.  410,  411,  note.    Cited  in  Thompson  v.  Lessee  of  Carroll,  22 
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How.  435,  16  L.  891,  arguendo;  Stebblns  ▼.  Anthony,  5  Colo.  357, 
359,  holding  it  the  general  nile  to  exclude  the  first  or  last  day  of  the 
designated  period;  Grant  t.  Paddock,  30  Or.  819,  47  Pac.  714,  ac- 
cording to  code  all  computations  of  time  shall  be  made  by  excluding 
the  first  day  and  including  the  last 

Distinguished  In  re  Evan's  Will,  29  N.  J.  Eq.  572,  In  computing 
time  within  which  will  may  be  probated,  the  d^y  on  which  testator's 
death  occurred  is  to  be  excluded. 

Time — Statute. —  Where  construction  of  statute  Is  doubtful, 
courts  will  always  prefer  that  which  will  confirm  rather  than  de- 
stroy any  bona  fide  transaction  or  title;  the  intention  and  policy 
of  the  enactment  should  be  sought  for  and  carried  out;  accordingly 
execution  sale  of  decedent's  property  prohibited  within  eighteen 
months  after  administration  granted,  is  yalid,  if  made  May  1«  1821* 
letters  having  issued  November  1,  1819,  p.  163. 

Cited  in  Dutcher  v.  Wright,  94  U.  S.  560,  24  L.  132,  in  computing 
time  before  filing  petition  in  bankruptcy  within  which  debtor  may 
not  prefer  a  creditor,  day  upon  which  petition  is  filed,  excluded; 
Johnson  v.  Onion,  3  Hughes,  29i,  292,  F.  C.  7,401,  where  patent 
would  expire  on  15th  of  May,  an  application  for  extension  filed 
on  the  15th  of  February  preceding  was  within  ninety  days; 
In  re  Stevenson,  94  Fed.  112,  under  bankruptcy  act  of  July  1,  1898, 
computation  of  time  must  exclude  day  on  which  petition  was  filed; 
McCulloch  V.  Hopper,  47  N.  J.  L.  191,  54  Am.  Rep.  147,  in  construing 
statute  of  limitations,  the  day  on  which  cause  of  action  accrued  is 
not  to  be  counted. 

Judgmesit  —  Courts. —  Where  question  of  the  computation  of 
time,  under  a  statute,  was  raised  and  decided  by  the  court,  between 
the  parties  to  the  judgment,  the  judgment  is  conclusive,  not  only  as 
res  Judicata  inter  partes,  but  as  evidence  of  the  received  construc- 
tion of  the  State  courts,  p.  164. 

Cited  and  approved  in  Matthews  ▼.  Eddy,  4  Or.  234,  decision  of 
court  confirming  sale,  even  if  erroneous,  ought  not  to  be  treated  as 
a  nullity. 

Judgement  —  Judicial  sale. —  A  judicial  sale  and  title  acquired 
under  proceedings  of  a  court  of  competent  jurisdiction  cannot  be 
questioned  collaterally,  except  in  case  of  fraud  In  which  the  pur- 
chaser was  participant,  p.  164. 

Cited  in  Davis  v.  Gaines,  104  U.  S.  392,  26  L.  760,  sale  by  orphans' 
court  is  a  proceeding  in  rem  to  which  all  claiming  under  intestate 
are  parties,  which  divests  title  of  deceased;  Elliot  ▼.  Van  Voorst, 
3  Wall.  Jr.  304,  F.  C.  4,390.  regularity  of  judicial  sale  of  property, 
the  United  States  being  owner  of  the  equity  of  redemption,  cannot 
be  questioned  collaterally;  In  re  McKlbben,  12  Bank.  Reg.  102,  16 
Fed.  Cas.  212,  allegations  of  quasi  jurisdictional  facts  when  proved 
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are  res  ad  judicata  and  binding  in  collateral  proceedings;  Daily  ▼. 
Doe,  3  Fed.  915,  where  Admiralty  Court  has  jurisdiction  to  decree 
sale  purchaser  will  be  protected;  Reinach  ▼.  Atlantic  &  6.  W.  R.  R., 
58  Fed.  43,  decision  of  State  court  in  foreclosure  proceedings  could 
not  be  collaterally  questioned  In  Federal  court;  Graff  ▼.  Louis,  71 
Fed.  594,  where  court  had  jurisdiction  judgment  cannot  be  collater- 
ally attacked;  Bush  v.  Glover,  47  Ala.  174,  judgment  by  default  ren- 
dered by  court  of  competent  jurisdiction  is  yalld;  Moore  ▼.  Frazer, 
15  Or.  637,  16  Pac.  870,  purchaser  at  a  sherlfiTs  sale  is  bound  only  to 
show  the  judgment  of  a  competent  court,  execution  warranted  by 
judgment  and  a  sale  and  deed. 

Execution. —  The  Issuing  of  an  execution  before  stay  has  elapsed, 
or  after  a  year  and  a  day  without  revlylng  judgment,  the  want  of 
proper  advertisements  by  sheriff  or  other  like  irregularities  ma,y  be 
sufficient  ground  for  setting  aside  execution  or  sale,  but  if  waived 
cannot  be  heard  in  collateral  action,  p.  164. 

Cited  and  approved  in  Jackson  v.  Spink,  59  IlL  409,  holding  ac- 
quiescence In  execution  sale  for  seven  years  must  be  regarded  aa 
a  ratifactlon  of  the  irregularity. 

18  How.  165-172,  15  L.  328,  LITTLE  v.  HALL. 

Appeal  and  error. —  The  record  failing  to  show  sufficient  juris- 
dictional amount  on  appeal,  an  affidavit  of  amount  claimed  was  filed 
in  Supreme  Court,  p.  169. 

Copyright. —  At  common  law,  an  author  has  a  right  to  his  un- 
published manuscripts  the  same  as  to  any  other  property,  p.  170. 

Cited  in  Rees  v.  Peltzer,  75  IlL  478,  there  Is  no  copyright  in  pub- 
lished work  at  common  law. 

Copyright  act  of  February  3,  1831,  gives  remedy  by  injunction 
to  protect  author's  right  to  his  unpublished  manuscripts,  p.  170. 

Copyriglit. —  A  formal  transfer  of  copyright  Is  required  to  be 
proved  and  recorded  as  deeds  for  the  conveyance  of  land  and  such 
record  operates  as  notice,  p.  171. 

Oopyriglit  —  Courts.—  Where  case  arises  under  copyright  act,  the 
Supreme  Court  has  jurisdiction  though  both  parties  are  citizens 
of  the  same  State,  p.  171. 

Copyright  —  Reports.— Contract  of  reporter  giving  publishing 
house  exclusive  right  of  publishing  and  benefit  of  copyright  for 
a  certain  period,  did  not  confer  right  to  manuscripts  prepared  after 
expiration  of  term  of  office,  as  against  purchaser,  nor  will  Injunction 
Issue  to  prevent  their  publication,  p.  172. 

Cited  in  Clemens  v.  Belford,  11  Blss.  462,  14  Fed.  731,  holding 
author  has  right  to  restrain  publication  of  his  unpublished  literary 


557  ^  Notes  on  U.  S.  Reports.  18  How.  173-182 

work;  Garter  ▼.  Bailey,  64  Me.  461,  18  Am.  Bep.  274,  to  the  same 
point;  Palmer  ▼.  De  Witt,  47  N.  Y.  538,  7  Am.  Rep.  483,  arguendo, 
discussing  copyright 

18  How.  173-182,  15  L.  338.  COOPER  ▼.  ROBBRTS. 

Publie  lands. —  Courts  of  justice  have  no  authority  to  mark  out 
and  define  land  which  shall  be  subject  to  grant,  but  where  the 
political  authorities  have  performed  this  duty.  If  there  be  no  legal 
Impediment,  the  title  of  the  State  becomes  legal  and  under  the 
cognizance  and  protection  of  Judicial  authorities,  p.  179. 

Cited  and  principle  applied  In  Waterman  y.  Smith,  13  Cal.  413, 
holding  grant  of  three  leagues  of  land  within  a  large  area,  no  sur- 
vey having  been  made,  gave  no  title  enabling  grantee  to  defend 
against  ejectment;  State  v.  Batchelder,  5  Minn.  242,  80  Am.  Dec. 
418,  decisions  of  land  ofilcers  are  as  final  as  those  of  other  courts; 
Mlnter  v.  Shirley,  45  Miss.  383,  reservation  In  treaty  and  title 
acquired  thereunder  was  a  legal  Impediment  to  title  In  State;  Ferry 
▼.  Street,  4  Utah,  532,  11  Pac.  573,  decision  of  land  ofilce  that  land 
Is  non-mineral  or  unoccupied,  final  where  patent  Is  collaterally 
attacked.  Cited  In  Roberts  v.  Missouri,  K.  &  T.  Ry.,  43  Kan.  107, 
112,  22  Pac.  1008,  1010,  arguendo,  grant  by  legislature  of  right  of 
way  over  school  lands  may  be  repealed. 

Public  lands. —  Under  compact  admitting  Michigan  Into  the 
Union,  that  State  acquired  such  an  Interest  In  every  section  16 
that  her  title  became  perfect  so  soon  as  the  section  In  any  town- 
ship was  designated  by  survey,  p.  179. 

Cited  and  holding  followed  In  Beecher  v.  Wetherby,  95  U.  S. 
524,  24  L.  441,  after  survey  section  16  of  Wisconsin  lands  the 
same  could  not  be  diverted  by  the  United  States;  Hibberd  v.  Slack, 
84  Fed.  574,  title  to  school  sections,  if  unincumbered  at  date  of 
survey,  vests  absolutely  In  State;  Sprayberry  v.  State,  62  Ala.  461, 
464,  land  selected  in  lieu  of  sixteen,  the  section  by  receiver  of  public 
moneys,  with  approval  of  secretary  of  the  treasury,  vests  title  to 
land  in  State;  Daggett  v.  Bonewitz,  107  Ind.  278,  7  N.  B.  901,  grant 
cannot  be  withdrawn  after  acceptance;  State  v.  Nicholls,  42  La. 
Ann.  219,  7  So.  742,  State  was  fully  empowered  to  convey  land  In 
fee  simple  and  dedicate  proceeds  for  benefit  of  public  schools;  Min- 
nesota Mining  Co.  v.  National  Mlnlng^Co.,  11  Mich.  190,  act  of  Con- 
gress of  March  1,  1857,  does  not  authorize  United  States  to  sell  any 
lands  which  might,  on  survey,  fall  within  section  16;  Busch 
V.  Donohue,  31  Mich.  484,  grant  by  Congress  efl'ectual  to  transfer 
title  and  a  subsequent  patent  unnecessary;  Street  v.  Columbus,  75 
Miss.  836,  23  So.  775,  State  may  tax  leaseholds  or  other  private 
interests  in  sixteenth  sections  of  land  in  Mississippi. 

Cited  also  in  United  States  v.  Thomas,  151  U.  S.  583,  38  L.  278, 
14  S.  Ct  428,  arguendo,  holding  Federal  conrt  had  Jurisdiction  to 
try  Indian  accused  of  murdering  another  In'aian  within  bounds  of 
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section  set  apart  for  school;  Bres  v.  Louvlere,  37  La.  Ann.  738,  gen* 
eral  laws  consecrating  section  16  to  school  puQ>ose8,  apply  only  to 
lots  surveyed  In  square  or  rectangular  sections.  Also  arguendo  in 
the  following  dissenting  opinions:  Ballou  y.  0*Brien,  20  Mich.  324, 
and  Ross  y.  Board  of  Supervisors,  12  Wis.  43. 

Public  lands. —  Trust  created  by  compact  between  a  State  and 
the  United  States,  whereby  State  receives  public  lands  for  school 
purposes,  is  one  of  municipal  concern  over  which  the  power  of  the 
State  is  plenary  and  exclusive,  and  the  State  may  sell  such  lands 
without  further  authority  from  Congress,  pp.  181,  182. 

Cited  and  approved  in  Dunklin  County  v.  District  County  Court, 
23  Mo.  457,  trust  created  by  grant  of  swamp  lands  to  State,  a 
personal  trust  reposed  in  public  faith  of  State  and  not  a  property 
trust;  Gaston  v.  Stott,  5  Or.  56,  to  the  same  effect  in  construing 
grant  of  swamp  lands  to  State  of  Oregon;  Town  of  La  Points  v. 
Town  of  Ashland,  47  Wis.  259,  2  N.  W.  312,  arguendo,  holding  laws 
for  distribution  of  *'  drainage  fund  "  to  towns  valid. 

Public  lands. —  A  patent  Issued  by  a  State  is  conclusive  of  the 
fact  of  a  valid  and  regular  sale  as  against  trespasser  claiming  right 
adverse  to  the  State,  p.  182. 

Cited  and  approved  in  Holden  v.  Joy,  17  WalL  250,  21  L.  536,  hold- 
ing condition  subsequent  in  treaty  granting  lands  to  Indians  can- 
not be  taken  advantage  of  by  anyone  but  grantor;  Deweese  v.  Rein- 
hard,  165  U.  S.  392,  41  L.  759,  17  S.  Ct  342,  though  government 
mistakenly  conveyed  lands,  conveyance  cannot  be  challenged  by  a 
mere  intruder;  Deweese  v.  Reinhard,  61  Fed.  780,  19  U.  S.  App. 
698,  where  government  granted  lands  to  State  for  school  purposes 
a  person  subsequently  settling  thereon  may  not  maintain  bill  to 
cancel  patent  on  the  ground  that  lands  were  not  subject  to  selection 
by  State;  Hartman  v.  Warren,  76  Fed.  164,  40  U.  S.  App.  245,  a 
person  having  no  privity  with  the  United  States  cannot  attack 
patent  on  the  ground  that  the  same  was  erroneously  issued;  Doll 
V.  Meador,  16  Cal.  328,  a  patent  not  void  upon  its  face  cannot  be 
questioned  by  persons  not  in  privity  with  common  or  paramoimt 
title;  Johnson  v.  Drew,  34  Fla.  147,  43  Am.  St  Rep.  184,  15  So.  785, 
a  mere  occupier  of  public  lands  cannot  attack  patent  apparently 
valid  and  regular  on  its  face;  Janes  v.  Wilkinson,  2  Kan.  App.  369, 
42  Pac.  738,  mere  possession,  without  title,  of  no  avail  against  holder 
of  legal  title  voidable  at  instance  of  its  grantor;  Kennett  v.  Plum- 
mer,  28  Mo.  145,  stranger  not  permitted  to  take  advantage  of  breach 
of  conditions  in  grant  to  railroad.  Approved  in  Doolan  v.  Carr,  125 
U.  S.  637,  638,  31  L.  851,  8  S.  Ct  1238,  in  dissenting  opinion,  ma- 
jority holding  lands  embraced  in  valid  Mexican  grant  did  not  pass 
to  railroad  as  "  public  land  "  under  grant  by  Congress;  Lake  Supe- 
rior Ship  Canal,  Ry.  &  Iron  Co.  v.  Cunningham,  44  Fed.  842,  in 
dissenting  opinion,  majority  citing  and  distinguishing  principal 
case. 
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Distinguished  in  Lake  Superior  Ship  Canal,  Rj.  &  Iron  Ck>.  v. 
Cunningham,  44  Fed.  839,  where  certificate  having  force  of  patent 
was  absolutely  yoid,  title  may  be  attacked  by  a  trespasser. 

Public  lands. —  It  Is  competent  for  a  State  to  sell  gchool  reser- 
vations without  the  consent  of  Congress,  p.  182. 

Cited  and  holding  approved  in  Whiteside  County  v.  Burchell,  81 
111.  79,  holding,  by  grant  of  swamp  land  State  became  absolute 
owner. 

Miscellaneous. —  Cited  in  Roberts  v.  Cooper,  20  How.  480,  484,  16 
Lb  975,  976,  where  same  case  was  again  before  the  Supreme  Court. 

18  How.    182-192,   15   L.   341,   THE   SCHOONER   FREEMAN   v. 
BUCKINGHAM. 

Shipping. —  A  special  owner  of  a  vessel  is  estopped  equally  with 
a  general  owner  from  showing  the  truth,  as  against  a  bona  fide 
holder,  in  regard  to  bills  of  biding  procured  from  master  by  fraud, 
p.  188. 

Cited  in  Smith  v.  Missouri  Pac.  R.  R.,  74  Mo.  App.  55,  corporation 
liable  upon  bills  of  lading  Issued  by  general  agent. 

Shipping. —  Under  maritime  law  the  vessel  is  bound  to  the  cargo, 
and  the  cargo  to  the  vessel,  for  the  performance  of  a  contract  of 
affreightment,  p.  188. 

Cited  and  principle  applied  in  Dupont  de  Nemours  v.  Vance,  19 
How.  169,  15  L.  586,  owner  of  jettisoned  cargo  has  lien  on  vessel 
under  adjustment  of  general  average;  O'Brien  v.  Miller,  168  U.  S. 
302,  42  L.  475,  18  S.  Ct  146,  where  cargo  transferred  to  another 
ship  paid  bottomry  bond  on  vessel  lost,  owners  of  cargo  entitled 
to  share  of  damages  paid  ship  on  account  of  collision;  The  Karo, 
29  Fed.  656,  goods  subject  to  lien  given  by  charter-party;  The 
Alert,  61  Fed.  115,  26  U.  S.  App.  63,  vessel  liable  for  loss  of  cargo 
caused  by  negligence  of  charterer  and  special  owner. 

Shipping. —  The  law  creates  no  lien  on  vessel  as  security  for  the 
performance  of  a  contract  to  transport  cargo,  until  some  lawful 
contract  of  affreightment  is  made  and  cargo  shipped  under  it; 
therefore  a  general  owner  is  not,  in  such  a  case,  estopped,  even  as 
against  a  bona  fide  holder,  by  bill  of  lading  fraudulently  issued 
by  master  and  special  owner,  p.  188. 

The  following  citing  cases  variously  apply  this  principle:  Van- 
derwater  v.  Mills,  19  How.  91,  15  L.  557,  holding  maritime  law  does 
not  give  lien  for  breach  of  contract  for  future  employment  of 
vessel;  The  Lady  Franklin,  8  Wall.  329,  19  L.  457,  bill  of  lading 
given  by  mistake  does  not  create  lien;  The  Keokuk«  9  Wall.  519, 

19  L.  745,  under  facts  of  case  contract  of  affreightment  would  not 
be  Implied;  Pollard  v.  Vinton,  105  U.  S.  10,  26  L.  1000,  neither 
master  nor  shipping  agents  can  bind  vessel  by  giving  bills  of  lading 
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for  goods  not  received;  St.  Louis,  Iron  Mountain  &  S.  Bj.  t.  Knight, 
122  U.  S.  87,  30  L.  1080,  7  S.  Ot  1136,  carrier  not  reiqponsible  for 
deficiency  in  qnality  of  goods  as  compared  with  that  described  in 
bill  of  lading;  Friedlander  v.  Texas  &  Pacific  By.,  130  U.  S.  424, 
425,  32  L.  994,  005,  9  S.  Gt  672,  573,  blU  of  lading  frandnlently  is- 
sued by  agent  not  binding  upon  carrier;  Missouri  Pacific  B.  Co., 
▼.  McFadden,  154  U.  S.  161,  38  L.  946,  14  S.  Ot  991,  carrier  not  lia- 
ble on  bill  of  lading  for  goods  destroyed  before  delivery  for  ship- 
ment; The  Loon,  7  Blatchf.  246,  F.  0.  8,499,  where  facts  were  simi- 
lar to  those  in  principal  case;  The  Joseph  Grant,  1  Blss.  196,  F.  G. 
7,538,  bill  of  lading  signed  in  blank  by  master  not  binding  on  vessel 
or  owner;  The  Pauline,  1  Blss.  396,  F.  G.  10,848,  executory  con- 
tract for  transportation  not  a  contract  enforceable  In  admiralty; 
The  Schooner  General  Sheridan,  2  Ben.  296,  F.  G.  5,319,  action 
in  rem  does  not  lie  to  recover  damages  for  breach  of  charter;  The 
Steamboat  William  Fletcher,  8  Ben.  538,  F.  G.  17,692,  to  the  same 
point;  The  Ira  Ohaffee,  2  Fllpp.  651,  654,  657,  658,  2  Fed.  402, 
404,  407,  408,  holding  this  dicta  of  principal  case  now  settled  law; 
The  Prince  Leopold,  4  Woods,  48,  9  Fed.  333,  executory  contract 
to  furnish  towage  gives  no  maritime  lien  on  vessel;  Dill  v.  Bertram, 
7  Fed.  Gas.  699,  cargo,  delivered  on  wharf  into  custody  of  officers 
of  vessel  is  "  shipped  **  within  shipowners  act  of  March,  1853; 
Hannah  v.  The  Garrington,  11  Fed.  Gas.  441,  refusing  to  sustain 
libel  for  breach  of  charter-party;  Montell  v.  The  William  BL  Rutan, 
17  Fed.  Gas.  616,  neither  vessel  nor  owners  responsible  under  fraud- 
ulent bill  of  lading;  The  Glty  of  Baton  Rouge,  19  Fed.  462,  where 
contract  of  affreightment  was  unexecuted  there  was  no  lien;  Salzo- 
bel  V.  The  Rolling  Wave,  21  Fed.  Gas.  284,  authority  of  admiralty 
court  cannot  be  exercised  to  compel  performance  of  agreements 
relating  to  cargo  not  actually  or  constructively  in  possession;  Robin- 
son V.  Memphis  &  Gharleston  R.  R.,  9  Fed.  139,  140,  141,  in  suit 
on  bill  of  lading  for  non-delivery  of  goods  carrier  may  show  that 
they  had  not  been  delivered  for  transportation;  The  Monte  A,  12 
Fed.  332,  action  in  rem  will  not  lie  for  breach  of  executory  contract 
of  charter-party;  The  Alice,  12  Fed.  500,  action  in  rem  will  lie 
for  damages  only  for  non-delivery  of  portion  of  cargo  shown  to 
have  been  put  on  board;  Law  v.  Botsford,  26  Fed.  653,  master  has 
no  authority  to  sign  stipulation  that  amount  named  in  bill  of  lad- 
ing shall  be  conclusive  on  vessel;  The  Missouri,  30  Fed.  384,  action 
in  rem  will  not  lie  for  breach  of  charter-party  where  no  part  of 
cargo  was  taken  on  board  vessel;  The  Asphodel,  53  Fed.  836,  ship 
not  bound  by  agreement  guaranteeing  correctness  of  bill  of  lading; 
The  Guiding  Star,  53  Fed.  943.  944,  S.  G.,  62  Fed.  416,  22  U.  S.  App. 
344,  ship  not  liable  under  bill  of  lading  for  goods  destroyed  while 
in  custody  of  keeper  of  landing;  The  Eugene,  83  Fed.  223,  224,  ac- 
tion In  rem  not  maintainable  for  breach  of  executory  contract  to 
carry  passenger  on  particular  vessel;  The  Humboldt,  86  Fed.  352^ 
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contract  for  services  of  ships'  brokers  cannot  be  enforced  by  action 
In  rem;  American  Sugar  Refining  Go.  y.  Maddock,  93  Fed.  980,  981, 
affirming  S.  0.,  91  Fed.  167,  vessel  not  liable  for  shortage  in  cargo 
set  out  in  bill  of  lading;  Martin  v.  Railway  Co.,  55  Ark.  524,  19  S. 
W.  318,  State  law  prohibiting  carrier  from  issuing  bills  of  lading 
until  actual  receipt  of  goods  does  not  estop  carrier  from  denying 
such  receipt;  Lake  Shore  &  M.  S.  R.  R.  v.  Livestock  Bank,  178  111. 
519,  53  N.  E.  329,  it  is  a  good  defense  for  carrier  to  show  that 
goods  were  not  received;  Fellows  v.  Steamer  R.  W.  Powell,  16  La. 
Ann.  316,  79  Am.  Dec.  588,  master  has  no  general  authority  to  sign 
bill  of  lading  for  goods  not  put  on  board  vessel;  Hunt  v.  Mississippi 
Cent  R.  R.,  29  La.  Ann.  453,  455,  railroad  not  liable  for  value  of 
property  erroneously  receipted  for  by  agent;  Baltimore  &  Ohio  R.  R. 
Y.  Wllkens,  44  Md.  24,  22  Am.  Rep.  31,  to  same  point,  bill  of  lading 
being  fraudulently  issued;  Sears  v.  Wingate,  3  Allen,  107,  bill  of  lad- 
ing not  conclusive  as  to  property  not  actually  shipped;  Lowell  Five 
Cent  Savings  Bank  v.  Inhabitants  of  Winchester,  8  Allen,  118,  town 
not  liable  for  money  borrowed  by  treasurer  without  authority  and 
converted  to  his  own  use;  National  Bank  of  Commerce  v.  Chicago,  B. 
ft  N.  R.  R.,  44  Minn.  232,  20  Am.  St.  Rep.  573,  46  N.  W.  345,  9  L.  R. 
A.  268,  and  n.,  carrier  not  liable  on  bill  of  lading  where  goods  were 
not  received;  Louisiana  Nat.  Bank  v.  Laveille,  52  Mo.  385,  386, 
owner  of  boat  not  liable  where  goods  were  not  received  upon  bill 
of  lading  issued  by  person  of  apparent  authority;  Dean  v.  King, 
22  Ohio  St.  136,  steamship  company  liable  only  for  goods  actually 
received;  WilUansa,  etc.  v.  Wilmington  &  W.  R.  R.,  93  N.  C.  45,  53 
Am.  Rep.  451.  eiirrier  not  estopped  from  showing  by  parol  that  no 
goods  were  keceived;  Smith  v.  South  Royalton  Bank,  32  Vt  351, 
76  Am.  Dec.  184,  deed  deposited  with  third  person  to  be  delivered 
upon  performance  of  a  condition,  not  valid  until  performance  of 
condition. 

Approved  also  in  State  v.  Greene  County,  54  Mo.  572,  in  dissent- 
ing opinion,  majority  holding  power  given  county  to  subscribe  stock 
to  certain  railroad  not  affected  by  consolidation  with  other  rail- 
roads; Farmers  &  Mechanics'  Bank  v.  Butchers  &  Drovers*  Bank, 
16  N.  Y.  156,  158,  majority  holding  bank  liable  on  check  certified  by 
teller  in  violation  of  his  duty.  Cited  in  Simmons  v.  Fisher,  55  Fed. 
914,  20  L.  R.  A.  559,  arguendo,  in  dissenting  opinion;  Hunt  v. 
Mississippi  Cent  R.  R.,  29  La.  Ann.  461,  in  dissenting  opinion, 
majority  citing  and  relying  upon  principal  case.  Also  in  valuable 
note,  38  Am.  Dec.  410.  Cited,  arguendo.  The  Delaware,  14  Wall. 
602,  20  L.  783,  discussing  bills  of  lading;  The  Pauline,  1  Blss.  397, 
F.  C.  10,848,  without  particular  application;  The  L.  J.  Farwell, 
8  Biss.  64,  F.  C.  8,426.  bills  of  lading  signed  before  delivery  of 
goods  upon  such  delivery  operate  on  shipper  and  master  by  way  of 
relation  and  estoppel;  Rich  v.  Parrott,  1  Cliff.  61,  F.  C.  11,760,  as 
to  whether  suit  claiming   damages  for   breach   of   dbarter-party 
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can  be  maintained  in  admiralty;  The  Hendrlk  Hudson,  11  Fed.  Cas. 
1001,  discussing  force  of  custom  In  determining  master'*  authority 
to  create  lien  on  vessel;  Louisville  Trust  Co.  v.  Louisville,  N.  A- 
&  C.  B.  Co.,  75  Fed.  457,  43  U.  S.  App.  550,  discussing  effect  of  acts 
done  ultra  vires. 

Distinguished  as  to  facts,  Bulkley  v.  Naumkeag  Steam  Cotton  Co., 
24  How.  392,  16  L.  602,  affirming  S.  C,  1  Cliff.  328,  F.  C.  4,301,  hold- 
ing vessel  responsible  for  goods  Included  In  bill  of  lading  which  were 
lost  in  transportation  by  lighter  from  wharf  to  vessel;  The  B.  G. 
Winslow,  4  Blss.  17,  F.  C.  11,736,  vessel  liable  for  corgo  lost  while 
loading;  The  Tow-Boat  James  McMahon,  10  Ben.  105, 106,  F.  C.  7.197. 
towboat  liable  In  rem  for  refusal  to  tow  as  par  contract;  The  Oregon, 
Deady,  183,  F.  C.  10,553,  delivery  of  goods  to  wharf  by  direction  of 
master  of  vessel  unloading  at  the  time  constitutes   delivery  to 
vessel;  The  Bark  Edwin,  1  Sprague,  480,  F.  C.  4,300,  where  master 
had  taken  cargo  into  his  custody  and  the  same  was  lost  during 
transportation,  by  lighter,  the  vessel  was  liable;  Oakes  v.  Richard- 
son, 2  Low.  176,  V.  C.  10,390,  admiralty  has  Jurisdiction  in  action 
for  damages  by  charter  caused  by  failure  of  vessel  to  proceed  to 
port  of  loading;  Pearce  v.  The  Thomas  Newton,  41  Fed.  107,  lien 
attaches  at  time  of  delivery  of  goods  to  agents  or  owners;  Smith 
V.  Missouri  Pac.  R.  R.,  74  Mo.  App.  51,  where  general  agent  of 
corporation    issued    bill  of    lading,  corporation  liable    thereunder; 
Sioux  City  &  Pac.  R.  R.  v.  First  Nat.  Bank,  10  Neb.  560,  36  Am. 
Rep.  489,  7  N.  W.  313,  railroad  estopped  from  denying  that  it  re- 
ceived freight  as  per  bill  of  lading;  Farmers  &  Mechanics'  Bank 
V.  Butchers  &  Drovers'  Bank,  28  N.  T.  434,  bank  liable  upon  check 
certified  by  teller  in  violation  of  his  duty;  Armour  v.  Michigan  Cen- 
tral R.  R.,  65  N.  Y.  121,  22  Am.  Rep.  609,  railroad  liable  on  bills  of 
lading  issued  by  agent  upon  forged  warehouse  receipts;  Hobart  v. 
Littlefield,  13  R.  I.  345,  where  cotton  was  carried  to  dock  and 
bill  of  lading  issued,  sale  was  complete  and  vendor  could  recover 
from  vendee. 

Denied  in  The  Williams,  1  Brown,  219,  220,  F.  C.  17,710,  action  in 
rem  will  lie  for  salvage,  though  contract  was  for  a  per  diem  com- 
pensation. 

Shipping. —  Contracts  of  affreightment,  entered  into  with  master, 
in  good  faith,  and  within  scope  of  his  apparent  authority,  bind  the 
vessel  to  the  merchandise  for  the  performance  of  contracts,  wholly 
Irrespective  of  ownership  of  vessel,  or  whether  master  be  agent 
of  general  or  special  owner,  p.  189. 

Cited  and  holding  approved  and  relied  upon  in  Thomas  v.  Osbom, 
19  How.  30,  15  L.  538,  general  owners  held  to  have  consented 
that  master  carrying  on  venture  for  joint  benefit  of  themselves 
and  himself  should  bind  vessel  for  necessaries:  Merchants'  Bank 
V.  State  Bank,  10  Wall.  675,  19  L.  1028,  bank  bound  by  acts  of  cash- 
ier within  the  scope  of  powers  usually  exercised  by  him;  The 


5G3  The  Schooner  Freeman  v.  Buckingham.    18  How.  182^182 

India,  14  Fed.  479,  although  vessel  was  in  possession  of  charterer 
and  her  master  was  under  his  control  she  was  liable  in  rem  for 
price  of  coal  furnished;  The  India,  21  Blatchf.  270,  16  Fed.  263, 
to  the  same  point;  ITox  y.  Holt,  4  Ben.  293,  F.  C.  5,012,  8.  C, 
reported  36  Conn.  570,  owners  of  vessel  not  liable  for  supplies 
furnished  master  sailing  vessel  on  shares;  Wood  v.  Canal  Boat 
Wilmington,  5  Hughes,  208,  48  Fed.  568,  barge  hired  by  master  to 
libellant  liable  in  rem  for  loss  caused  by  master's  negligence;  Harney 
V.  Steamer  Sydney  L.  Wright,  5  Hughes,  484,  F.  0.  6,082a,  ship,  lia- 
ble in  rem  for  supplies  furnished  in  foreign  port  at  request  of  char- 
terer; Boss  V.  The  Neversink,  20  Fed.  Gas.  1244,  maritime  law  gives 
lien  on  vessel  for  necessary  suppUes  furnished  in  foreign  port; 
The  T.  A.  Goddard,  12  Fed.  178,  179.  180,  184,  chartered  vessel  liable 
for  injuries  to  cargo,  where  owners  retained  control  of  her  navi- 
gation; The  Bombay,  88  Fed.  513,  chartered  vessel  liable  for  neces- 
sary coal  furnished;  The  Centurion,  57  Fed.  416,  ship  is  generally 
liable  for  bad  stowage;  The  Iris,  88  Fed.  910,  repairs  authorized 
by  ostensible  owner  creates  lien  on  vessel;  Robinson  v.  Hoist,  96 
6a.  22,  23  S.  E.  77,  owner  controlling  navigation  of  chartered  vessel 
liable  on  contract  of  affreightment. 

Cited  also  in  The  Peer  of  the  Realm,  19  Fed.  217,  arguendo, 
owner  of  chartered  vessel  had  a  right  to  stipulate  for  lien  on  entire 
cargo,  and  master  had  a  right  to  insist  on  such  stipulation;  The 
Lykus,  36  Fed.  922,  lien  cannot  stand  alone  on  master's  contract, 
made  without  authority  of  charter.  As  to  master's  authority  see 
63  Am.  Dec  642,  note. 

Distinguished  in  Stephenson  v.  The  Francis,  21  Fed.  726,  where 
master  notified  person  furnishing  supplies  of  stipulation  with 
charterer  that  vessel  should  not  be  bound;  McCaldin  v.  The  Stroma, 
41  Fed.  601,  53  Fed.  284,  where  libellant  had  notice  that  charterer 
was  to  pay  bills  the  ship  was  not  bound. 

Admiralty  —  Shipping. —  A  suit  cannot  be  maintained  against 
a  ship  where  the  owners  were  not  themselves  personally  liable, 
p.  189. 

Cited  in  The  Pauline,  1  Biss.  398,  F.  C.  10,848,  holding  executory 
contract  for  transportation  creates  no  lien  upon  vessel  nor  are 
owners  liable;  Walsh  v.  The  Carl  Haasted,  29  Fed.  Gas.  105,  neither 
ship  nor  owners  liable  for  loss  under -agreement  to  tow,  made  by 
mate  beyond  scope  of  his  authority;  Mitchell  v.  Chambers,  43 
Mich.  163,  38  Am.  Rep.  171,  5  N.  W.  67,  ship's  husband  cannot  bind 
co-owners  upon  contract  of  ball  for  ship,  where  they  were  not  per- 
sonally liable.  Cited,  arguendo,  Taylor  v.  Carryl,  20  How.  590. 
15  Lb  1034,  owners  Incur  a  personal  responsibility  upon  contracts 
with  mariners  for  services  and  District  Court  could  not  divest 
authority  of  State  courts  over  vessel;  The  Queen  of  the  Pacific, 
61  Fed.  216. 
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Denied  in  Marshall  v.  Pierrez,  9  Ben.  4X  F.  O.  9,130,  holding 
contract  having  legal  characteristics  of  charter-party  is  a  marine 
contract  upon  which  action  in  personam  will  lie. 

18  How.  192-196,  15  L.  350,  HEIRS  OF  POYDRAS  DB  LA  LAUDB 
V.  TREASURER  OF  LOUISIANA. 
Supreme  Court — State  decision  that  State  tax  upon  succession 
of  foreigner  to  estate,  wsjb  properly  imposed,  no  constitutional  ques- 
tion being  raised,  cannot  be  reviewed  by  Supreme  Court,  p.  196. 

Supreme  Court. —  Petition  for  rehearing  or  a  new  trial  in  State 
court  is  insufficient  to  lay  foundation  for  writ  of  error  to  Supreme 
Court,  p.  196. 

18  How.  197-199.  15  L.  345,  LA  FAYETTE  v.  KENTON. 

Public  lands. — A  grant  of  all  of  certain  described  lands  as  are  not 
"legally  claimed"  by  any  other  person  did  not  authorize  the  is- 
suance of  a  patent  until  the  rightful  claims  of  others  had  been 
ascertained;  principle  applied  in  construing  grant  to  General 
LaFayette.  pp.  198,  199. 

Distinguished  in  Tates  v.  Smith,  40  Cal.  672,  where  patent 
neither  expressly  nor  by  implication  contained  reservation  of  dis- 
puted land. 

Public  lands. —  Confirmation  of  land  titles  by  authorized  com- 
missioners are  conclusive,  p.  199. 

Cited  in  Hannibal  &  St  J.  R.  R.  v.  Smith,  41  Mo.  333,  holding 
power  of  secretary  of  interior  to  determine  on  what  specific  tracts 
of  land  act  of  Congress  shall  operate  as  grant  of  title,  beyond 
control  of  courts. 

18  How.  199-202,  15  L.  332,  CRAIGHEAD  v.  WILSON. 

Appeal  and  error. —  To  authorize  an  appeal,  the  decree  must  be 
final  in  all  matters  within  the  pleadings,  so  that  an  affirmance 
of  the  decree  will  end  the  suit,  p.  201. 

Cited  and  rule  followed  in  Wlnthrop  Iron  Co.  v.  Meeker,  101> 
U.  S.  184,  27  L.  900,  3  S.  Ct  114,  decree  setting  aside  proceedings 
of  stockholders'  meeting  and  appointment  of  receiver  reserving 
further  directions  as  to  cests,  is  final;  Chicago  &  O.  R.  R.  v. 
McCammon,  61  Fed.  776,  18  U.  S.  App.  630,  court  could  not  direct 
purchaser  at  foreclosure  sale  to  pay  claim  adjudicated  after  con- 
firmation of  sale.  Cited  in  McGourkey  v.  Toledo  &  Ohio  R.  R.,  14G 
U.  S.  546,  547,  36  L.  1083.  1084,  13  S.  Ct  172,  173,  arguendo,  decree 
ordering  receiver  to  deliver  certain  property  to  intervener  to  be 
sold,  not  appealable. 

Api>eal  and  error. —  A  decree  referring  case  to  master  to  ascer- 
tain amount  expended  on  property  and  amount  received  by  claim- 
ants, not  a  final  appealable  decree,  p.  201. 
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Cited  and  holding  approved  in  Hnmiston  ▼.  Stainthorp,  2  Wall. 
110,  17  L.  906,  decree  in  favor  of  patentee  for  account  of  profits 
-with  reference  to  master  to  state  amount  not  final;  Bostwlck  v. 
Brlnkerhoff,  106  U.  S.  4,  27  L.  74,  1  S.  Ct  16,  decree  of  State  court 
reversing  judgment  with  leave  for  further  proceedings  cannot 
be  reviewed  by  Supreme  Court;  Keystone  Manganese  &  Iron  Co. 
v.  Martin,  132  U.  S.  08,  05,  33  L.  276,  10  S.  Ct  32,  33,  decree  re- 
straining trespasser  from  taking  mineral  and  ore  and  ordering 
account  before  master  not  subject  to  appeal;  Lodge  v.  Twell,  135 
tJ.  S.  235,  84  L.  155,  10  S.  Ct  747,  decree  setting  aside  fraudulent 
conveyance  and  ordering  sale  and  an  acc9unting,  proceeds  subject 
to  alimony,  is  interlocutory;  McGourkey  t.  Toledo  &  Ohio  R.  R., 
146  U.  S.  545,  548,  36  L.  1083,  1084,  13  S.  Ct  172,  173,  decree  order- 
ing receiver  to  deliver  certain  property  to  intervenor  to  be  sold, 
not  appealable;  California  Nat  Bank  v.  Stateler,  171  U.  S.  449,  19 
S.  Ct  7,  statement  of  account  upon  which  decree  is  to  be  entered 
not  a  final  decree;  Columbus  Watch  Co.  v.  Robblns,  52  Fed.  339, 
6  U.  S.  App.  275,  decree  sustaining  validity  of  patent  and  referring 
account  of  damages  and  profits  to  master,  is  interlocutory;  Moran 
V.  Hagerman,  64  Fed.  503,  29  U.  S.  App.  71,  decree  not  fulfilling 
mandate  of  Supreme  Court  does  not  preclude  further  action;  Gamer 
V.  Prewltt,  82  Ala.  18,  decree  leaving  equities  relating  to  items  of 
account  unsettled  is  not  final;  McMahon  v.  Quinn,  140  111.  201, 
29  N.  E.  732,  order  dismissing  cross-bill  is  interlocutory;  Dorsey 
V.  Thompson,  37  Md.  50,  order  renewing  and  continuing  former 
order  of  sale  not  a  final  decree;  Summers  v.  Dame,  81  Gratt  808, 
decree  deciding  priority  of  liens  over  deed  of  tmst,  ordering  sale 
and  report  of  commissioners  on  priority  of  liens,  is  interlocutory; 
Bent  V.  Miranda,  8  N.  Mex.  84,  42  Pac.  92,  decree  establishing  in- 
terests in  land  but  reserving  partition  may  be  vacated  at  subse- 
quent term.  See  valuable  note  on  final  and  interlocutory  judg- 
ments and  decrees,  60  Am.  Dec.  429,  484. 

Distinguished  in  Chase  v.  Driver,  92  Fed.  784,  decree  ordering 
Judicial  sale  of  property  is  final  and  can  be  reviewed  only  upon 
appeal. 

18  How.  202-217,  15  L.  352,  ABBOTT  v.  ESSEX  COMPANY. 

Wills.— Devise  to  "my  two  sons  •  •  •  all  my  lands,"  etc., 
and  '*  if  either  of  my  said  sons  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accme  to  the  other  survivor  and  his  heirs,"  gives  es- 
tate in  fee  simple,  and  share  of  son  dying  without  issue  passes 
to  the  other  by  way  of  executory  devise,  pp.  211-216. 

Cited  and  constmction  approved  and  relied  upon  in  Niles  v.  Gray, 
12  Ohio  St  831,  holding  item,  "  I  give  and  bequeath  to  my  youngest 
daughter,  Margaret  Harper,  the  remaining  part  of  my  real  prop- 
erty," vests  fee-simple  estate;  Lapham  v.  Martin,  33  Ohio  St  103, 
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bequest  to  M.  provided  that  should  she  die  leaving  no  child,  the 
money  to  be  equally  divided  between  testator's  children,  vests  be- 
quest absolutely  in  M.,  subject  to  be  divested  upon  happening  of 
contingencies  named;  Couch  v.  Eastham,  29  W.  Va.  793,  3  8.  E.  28, 
devise  of  land  to  P.,  subject  to  charge  of  certain  sum  bequeathed 
to  S.,  land  to  go  to  S.  should  P.  die  without  issue,  subjects  land  to 
immediate  payment  of  money  to  S.  Approved  In  Myer  v.  Snow, 
49  Ark.  130,  4  S.  W.  383,  arguendo.    See  3  Am.  Dec.  85,  note. 

Criticised  in  First  Nat  Bank  v.  De  Pauw,  86  Fed.  725.  59  U. 
S.  App.  263,  holding,  under  Indiana  rule,  provision  that  if  either 
testator  "should  depart^ this  life  without  leaving  issue,"  survivor 
should  inherit,  referred  to  death  during  lite  of  testator. 

Wills. —  Words  of  inheritance  are  not  absolutely  necessary  to 
the  gift  of  a  fee,  p.  215. 

Wills. — "Estate"  has  always  been  construed  to  describe  not 
only  land  devised,  but  the  whole  Interest  of  testator  in  subject  of 
devise,  p.  215. 

Wills. —  Intention  of  testator  must  be  drawn  from  whole  context 
of  will,  p.  215. 

Wills. —  An  executor  personally  charged.  In  respect  to  the  estate 
given  him,  with  the  payment  of  all  debts  and  legacies,  takes  a  fee 
in  the  estate,  p.  215. 

Cited  and  approved  in  West  v.  Fltz,  109  111.  43S,  where  trustee 
is  directed  to  pay  testator's  debts  or  legacies,  he  takes  fee  as  an 
indemnity  in  case  of  payment  out  of  his  own  funds. 

Wills. — By  phrase,  "lawful  heirs  of  their  own,"  testator  evi- 
dently meant  lineal  descendants  or  "issue,"  p.  215. 

Cited  In  Myrick  v.  Heard,  31  Fed.  243,  holding  word  "  heirs,"  a 
mere  descriptio  personarum  of  issue  of  life  tenant  living  at  time 
of  her  death;  Buchanan  v.  Schulderman,  11  Or.  152,  1  Pac.  900,  to 
the  same  point 

Miscellaneous. —  Cited  in  Richardson  v.  Richardson,  80  Me.  592, 
16  Atl.  252,  as  to  creation  of  estates  tail. 

18  How.  217-223,  15  L.  357,  McLAUGHLIN  v.  SWANN. 

Garnishment —  In  Maryland,  an  attachment  may  be  Issued  upon 
Judgment  and  levied  upon  rights  of  defendant  in  hands  of  third 
persons,  therefore,  a  trust  fund  which  defendant  might  have  brouglit 
an  action  to  recover  is  liable  to  attachment  p.  220. 

Cited  in  Gilbert  v.  Lynch,  17  Blatchf.  404,  S.  C,  1  Fed.  113,  fund 
so  situated  that  debtor  may  not  sue  and  recover  cannot  be  at- 
tached; Lackett  v.  Rumbaugh,  45  Fed.  29,  trust  funds  not  subject 
to  garnishment  until  execution  of  trust;  Van  Camp  v.  Searle,  147  N. 
Y.  161,  41  N.  B.  430,  action  at  law  will  not  lie  where  trust  is  open 
and  continuing;  also  7  Am.  Dec.  324,  note. 
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Oamishment. —  Garnishee  has  a  right  to  Insist  upon  any  defense 
which  he  conld  have  made  against  defendant  in  main  action,  p. 
222. 

Cited  and  approved  in  Lackett  v.  Rnmbaugh,  45  Fed.  28,  Where 
defendant  to  action  in  Federal  court  was  not  served,  a  subsequent 
attachment  is  void. 

18  How.  223-230,  15  L.  359,  THE  STEAMBOAT  NEW  YORK  T. 
REA. 

Collision. —  Steamer  with  tows,  travelling  at  night  upon  the  Hud- 
son river,  at  rate  of  eight  to  ten  miles  per  hour,  grossly  at  fault 
for  collision  of  tow  with  vessel  lying  at  anchor,  p.  224. 

Cited  in  The  Quickstep,  9  Wall.  671,  19  L.  769,  tow  considered  un- 
der control  of  tug,  and  the  latter  liable  for  collision;  The  Sunnyside, 
91  U.  S.  209,  23  L.  303,  precautious  to  avoid  collision  must  be  season- 
able; The  Belknap,  2  Low.  285,  F.  C.  1,244,  tug  responsible  for 
damage  to  another  vessel  by  collision  with  tow;  The  Steamer  J.  W. 
Everman,  2  Hughes,  19,  F.  C.  7,591,  steamer  responsible  for  dam- 
age caused  by  collision  with  vessel  anchored  in  usual  anchoring 
ground;  Langley  v.  The  Syracuse,  14  Fed.  Cas.  1115,  steamboat 
liable  for  loss  of  tow  in  collision,  under  circumstances  similar  to 
those  in  principal  case;  Nelson  v.  Goliah,  17  Fed.  Cas.  1320,  where 
tow  is  injured  in  collision,  question  of  tug*s  liability  is  to  be  de- 
termined by  rules  applicable  to  ordinary  cases  of  collision;  Balti- 
more &  Ohio  R.  R.  V.  Wheeling,  P.  &  C.  Trans.  Co.,  32  Ohio  St  144, 
Jury  should  determine  whether,  under  all  the  circumstances,  pilot 
exercised  proper  skill  and  judgment  Cited  in  The  Free  State,  1 
Brown,  266,  F.  C.  5,090,  arguendo,  afilrmative  evidence  of  danger 
must  be  present  in  order  to  Impose  duty  of  decreasing  speed. 

Collision. —  It  is  the  duty  of  steamboats  traversing  waters  where 
sailing  vessels  are  often  met  with,  to  have  a  trustworthy  and  con- 
stant lookout,  and  omission  to  do  so,  in  case  of  collision,  is  prima 
facie  evidence  of  fault  on  part  of  steamer,  p.  225. 

Cited  and  rule  foUowed  in  The  Ottawa,  3  Wall.  273,  18  L.  167, 
holding  neither  master  acting  as  officer  of  the  deck  nor  the  helms- 
man a  proper  lookout;  The  Lyon,  1  Brown,  63,  F.  C.  8,645,  to  the 
same  point;  The  Cambridge,  2  Low.  23,  F.  C.  2,334,  absence  of  look- 
out cannot  be  explained  away  by  evidence  that  master  or  pilot 
would  do  as  well  or  better;  Haney  v.  Louisiana,  11  Fed.  Cas.  425, 
lookout  must  have  no  other  duty  or  occupation;  The  St  Nicholas, 
49  Fed.  679,  burden  of  proof  on  vessel  to  show  that  want  of  lookout 
did  not  contribute  to  accident;  The  Livingstone,  87  Fed.  777,  steamer 
in  fault  for  not  keeping  proper  lookout  See  75  Am.  Dec.  605, 
note. 

Admiralty  —  Courts. —  Rules  of  navigation  prescribed  by  a  State, 
while  binding  on  her  own  courts,  cannot  regulate  decisions  of  Fed- 
eral courts,  administering  general  admiralty  law,  p.  225, 
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Cited  in  Hill  y.  The  Golden  Gate,  12  Fed.  Cas.  1G5.  the  general 
maritime  law  gives  no  lien  for  BUpplies  furnished  vessel  in  home 
port;  Ralli  v.  Troop,  37  Fed.  891,  failure  of  foreign  vessels  to  com- 
ply with  local  regulations  not  brought  to  their  knowledge,  does  not 
in  general  constitute  a  fault;  New  Zealand  Ins.  Ck>.  v.  Eammoor 
S.  S.  Co.,  79  Fed.  370,  48  U.  S.  App.  249,  Admiralty  Courts  not 
guided  by  State  statutes  as  to  method  of  ascertaining  the  propor- 
tions of  a  general  average  loss,  and  Interest  on  contract;  Laidlaw 
V.  Oregon  Ry.  &  Nav.  Co.,  81  Fed.  880,  48  U.  S.  App.  436,  State  stat- 
utes of  limitation  do  not  apply  to  admiralty  suits  in  Federal  courts. 

Courts. —  Federal  courts  will  enforce  police  regulations,  in  aid 
and  furtherance  of  commerce,  enacted  by  local  authorltieB,  p.  226. 

Cited  in  The  Palmetto,  1  Biss.  143,  F.  0.  10,699,  dty  ordinance 
affecting  vessels  at  wharf  binding  only  as  police  regulation. 

18  How.  231-235,  15  L.  363,  THE  SHIP  HOWABD  v.  WISSBiAN. 

Carriers. —  Where  evidence  showed  that  potatoes  were  in  dis- 
eased condition  when  shipped,  vessel  not  responsible  for  their  loss, 
pp.  231-234. 

Cited  in  The  Queen  of  the  Pacific,  75  Fed.  78,  laying  down  rule 
as  to  burden  of  proof  in  action  to  hold  vessel  liable  for  damage  to 
cargo;  Witzler  v.  Collins,  70  Me.  301,  303,  35  Am.  Bep.  333,  334, 
real  condition  of  cargo  may  be  shown  by  parol  evidence.  See  31 
Am.  Bep.  568,  note. 

Shipping. —  Shipowner's  contract  of  affreightment  reciting  goods 
in  good  condition  when  shipped,  places  onus  upon  him  to  disprove 
the  facts  thus  prima  facie  established,  p.  233. 

18  How.  235-240,  15  L.  365.  McKINNEY  v.  SAYIEGO. 

Aliens. —  Persons  not  residing  in  Texas  at  time  of  her  declara- 
tion of  independence  were  considered  as  aliens  unless  afterwards 
naturalized;  therefore,  the  State  Constitution  not  providing  for  the 
inheritance  of  an  alien  from  an  alien,  an  alien  daughter  of  resident 
of  Texas,  who  removed  to  Mexico  before  declaration  of  independ- 
ence, could  not  Inherit,  pp.  236-240. 

Cited  In  Kircher  v.  Murray,  54  Fed.  621,  arguendo,  where  question 
was  raised  but  not  decided. 

Distinguished  in  Jones  v.  McMasters,  20  How.  21,  15  L.  810, 
Spanish  and  Mexican  laws  against  aliens  acquiring  property  as 
adopted  by  Texas,  do  not  refer  to  citizens  or  subjects  who,  on  di- 
vision of  empire,  hold  lands  in  section  in  which  they  do  not  reside; 
Airhart  v.  Massieu,  98  U.  S.  496,  25  L.  214,  to  the  same  point 
Denied  in  Sabriego  v.  White,  30  Tex.  588,  holding  common-law  rule 
that  an  alien  cannot  cast  the  descent  upon  an  alien,  wholly  inap- 
plicable to  the  Bepublic  of  Texas. 
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Treaty  of  Goadaloupe  Hidalgo  reepecUng  statue  of  Mexicans 
within  the  ceded  territory,  had  no  relation  to  Mexican  residents  of 
Texas,  p.  240. 

Cited  and  holding  approTed  in  Basse  y.  BrownsylUe,  154  TJ.  S. 
610,  22  L.  420,  14  S.  Ct  1195,  treaty  of  Guadaloupe  Hidalgo  had  no 
relation  to  property  included  within  the  State  of  Texas. 

States  —  Texas. —  Act  admitting  Texas  into  the  Union,  conferred 
upon  the  population  all  the  privileges  within  the  constitutional  com- 
petency of  the  United  States  to  grant,  p.  240. 

Cited  in  Boyd  y.  Thayer,  148  U.  S.  169,  86  L.  112,  12  S.  Ct  885, 
by  annexation  citizens  of  Republic  of  Texas  became  citizens  of  the 
United  States.  Arguendo,  In  re  Rodriguez,  81  Fed.  850,  Mexican 
citizens  eligible  to  American  citizenship. 

18  How.  241-243,  15  L.  847,  UNITED  STATES  y.  MINNESOTA  & 
NORTHWESTERN  R.  R. 

Appeal  and  error. —  The  withdrawal  or  discontinuance  of  an  ap- 
peal is  not  a  matter  of  course,  but  plaintilE  may  discontinue  by 
leaye  of  court;  In  this  case  attorney-general  allowed  to  discontinue 
upon  stating  that  certain  necessary  facts  were  not  in  the  record, 
p.  242. 

Cited  in  Donallan  y.  Tannage  Patent  Co.,  79  Fed.  886,  50  U.  8. 
App.  8,  holding  plaintiff  not  entitled  to  order  dismissing  appeal 
without  prejudice. 

18  How.  248-245,  16  U  848,  CALCOTB  y.  STANTON. 

Supreme  Court  Jurisdiction. —  Where  assignee  of  certain  cred- 
itors of  a  bankrupt  filed  bill  to  set  aside  discharge  upon  ground  of 
fraud,  and  State  court  dismissed  the  same  tw  want  of  equity  and 
staleness,  it  is  not  a  denial  of  a  right  claimed  under  act  of  Congress, 
and  Supreme  Court  has  no  Jurisdiction,  p.  245. 

18  How.  246-258,  15  L.  880,  YORK  &  CUMBERLAND  R.  R.  CO. 
y.  MYERS. 

Szoeptionsy  bill  of. —  Bill  of  exceptions  setting  out  award  and 
testimony  of  arbitrator  showing  facts  upon  which  objections  were 
founded,  is  a  sufiicient  exception,  p.  251. 

Cited  and  holding  approyed  in  Pomeroy  y.  Bank  of  Indiana,  1 
Wall.  598,  17  L.  640,  exceptions  must  be  made  at  time  of  ruling; 
Baltimore  &  Pot  R.  R.  v.  Trustees,  etc.,  91  U.  S.  131,  132,  23  L.  262, 
parol  eyidence,  depositions  and  affldaylts  are  not  part  of  record 
unless  so  made  by  agreed  statement  of  facts,  bill  of  exceptions, 
special  yerdlct,  or  demurrer  to  eyidence;  Bond  y.  Dustin,  112  U.  S. 
606,  28  L.  886,  5  S.  Ct  297,  upon  bill  of  exceptions  and  writ  of  er- 
ror. Circuit  Court  cannot  reyiew  rulings  upon  the  admission  or  re- 
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Jectlon  of  evidence;  Nolan  t.  Colorado  Cent.  Consol.  Min.  Co.,  63 
Fed.  934,  27  U.  S.  App.  427,  writ  of  error  will  lie  to  review  Judg- 
ment setting  aside  award  of  arbitrators.  Cited  in  Duncan  v.  At- 
chison, T.  &  S.  F.  R.  R.,  72  Fed.  811,  44  TJ.  S.  App.  427,  arguendo. 

Exceptions,  bill  of. —  Statute  allowing  bill  of  exceptions  in  com- 
mon-law courts  of  original  ^arisdiction,  embraces  all  Judgments  or 
opinions  arising  in  course  of  a  cause  which  are  subject  of  revision 
by  an  appellate  court,  which  do  not  otherwise  appear  on  record,  p. 
251. 

Cited  in  Heckers  v.  Fowler,  2  Wall.  129,  17  L.  760,  holding  prac- 
tice of  referring  actions  to  arbitrators,  well  established;  also  in 
28  Am.  Dec.  244,  note. 

Appeal  and  error. —  To  present  a  question  to  the  Supreme  Court 
subordinate  tribunal  must  ascertain  facts  upon  which  Judgment  is 
excepted  to;  neither  weight  or  effect  of  evidence  nor  mixed  ques- 
tions of  law  and  fact  will  be  determined,  p.  252. 

Cited  and  approved  in  Shipman  v.  Ohio  Coal  Ex.,  70  Fed.  654, 
37  T7.  S.  App.  471,  holding  stipulation  neither  enlarged  nor  con- 
tracted rights  of  parties  in  respect  to  mode  or  authority  of  appel- 
late court  to  revise.  Cited  in  Nolan  v.  Colorado  C.  C.  Min.  Co.,  63 
Fed.  935,  27  U.  S.  App.  427,  argruendo,  writ  of  error  will  lie  to  re- 
view Judgment  setting  aside  award  of  arbitrators. 

Arbitration  and  award. —  Prevailing  practice  of  examining  ar- 
bitrators as  witnesses,  to  ascertain  facts  material  to  validity  of 
award,  may  be  followed  by  the  Federal  courts,  p.  262. 

Arbitration  and  award. —  Nothing  is  included  in  the  submission, 
but  the  subject-matter  involved  in  it,  p.  252. 

Arbitration  and  award. —  Conclusion  of  arbitration  upon  precise 
subject  of  reference  is  a  final  decision,  and  the  Supreme  Court  can- 
not revise  his  mistakes,  either  of  law  or  of  fact,  p.  263. 

Cited  and  approved  in  Roberts  v.  Benjamin,  124  U.  S.  72,  31  L. 
336,  8  S.  Ct  396,  Judgment  being  entered  pursuant  to  report  of 
referee,  the  facts  found  by  him  are  conclusive;  Tyler  v.  Angevlne, 
15  Blatchf.  543,  F.  C.  14,306,  to  the  same  point;  Heckers  v.  Fowler, 
2  Wall  129,  17  L.  760,  practice  of  referring  actions  to  referee  is 
well  established;  Robinson  v.  Mutual  Benefit  Life  Ins.  Co.,  16 
Blatchf.  201,  F.  C.  11,961,  reference  by  consent  authorized;  Brush 
V.  Fisher.  70  Mich.  476,  14  Am.  St  Rep.  516,  38  N.  W.  449,  award 
will  not  be  set  aside  unless  error  was  so  gross  as  of  itself  to  fur- 
nish clear  proof  of  corruption  and  fraud;  Goddard  v.  King,  40  Minn. 
168,  41  N.  W.  661,  refusing  to  set  aside  award  where  referees 
acted  honestly.  Approved  in  Town  of  Lyons  v.  Lyons  Nat  Bank, 
19  Blatchf.  286,  8  Fed.  374,  arguendo;  Whitcher  v.  Whitcher,  49  N. 
H.  184,  6  Am.  Rep.  495,  in  general  discussion  of  awards  by  ar- 
bitrators. 
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Process. —  Loss  of  original  writ  after  defendant  has  been  brought 
into  court  does  not  affect  the  action.  It  is  within  the  discretion  of 
the  court  to  supply  the  deficiency,  p.  253. 

18  How.  253-263,  15  L.  368.  SHIELDS  v.  THOMAS. 

Appearance. —  Where  surety  in  administration  bond  and  por- 
tion of  distributees  resided  within  jurisdiction  of  State  court  hav- 
ing jurisdiction  of  subject-matter,  the  voluntary  appearance  of 
principal  defendant,  a  non-resident,  gave  complete  jurisdiction  in 
the  premises,  pp.  258,  259. 

Cited  and  approved  in  Mehlin  v.  Ice,  56  Fed.  20,  12  U.  S.  App. 
805,  it  is  competent  for  a  white  man  to  waive  treaty  and  statutory 
stipulations  exempting  him  ftom  jurisdiction  of  Cherokee  courts; 
Davis  V.  Megroz,  55  N.  J.  L.  435,  26  Atl.  1012,  joint  defendant,  not 
served  with  process,  making  voluntary  appearance,  is  bound  by 
Judgment 

Equity. —  Whether  or  not  bill  is  multifarious,  must  be  determined 
by  the  peculiar  features  of  each  case,  p.  259. 

Cited  in  Brown  v.  Guarantee  Trust  Co.,  128  U.  S.  410,  32  L.  470, 
9  S.  Ct  129,  holding  certain  bill  containing  different  causes  of  ac- 
tion against  same  person,  not  multifarious;  Harrison  v.  Perea,  168 
TJ.  S.  319,  42  L.  481,  18  S.  Ct  132,  demurrer  sustained  where  alle- 
gations in  cross-bill  were  impertinent;  Bunnel  v.  Stoddard,  4  Fed. 
Cas.  682,  rights  of  different  parties  in  trust  property  enforceable 
in  same  suit  where  they  claim  under  common  source  of  title,  and 
assert  joint  wrong  by  trustee. 

Equity. —  A  bill  is  not  multifarious  because  several  claimants 
of  portions  of  an  estate  unite  in  filing  it  p.  261. 

Cited  in  Yicksburg,  etc.,  R.  R.  v.  Elmore,  46  La.  Ann.  1243,  15 
So.  704,  holding  several  defendants  having  a  common  interest  in 
disputing  plaintiff's  claim,  were  properly  joined;  Crumlich  v.  Shen. 
Yal.  R.  R.,  28  W.  Ya.  631,  bill  filed  on  behalf  of  claimant  and  other 
stockholders,  for  an  accounting  and  distribution  of  assets,  not  mul- 
tifarious; Catlin  V.  Wheeler,  49  Wis.  519,  5  N.  W.  935,  legatees, 
whose  legacies  depend  upon  same  right,  properly  joined  as  plain- 
tiffs. 

Equity  —  Jury. —  Constitutional  provision  guaranteeing  right  of- 
trial  by  jury  in  common-law  suits,  does  not  affect  exclusive  or 
concurrent  jurisdiction  of  courts  of  equity,  p.  262. 

Cited  and  holding  approved  in  Talley  v.  Curtain,  54  Fed.  48, 
equity  jurisdiction  cannot  be  defeated  because  of  constitutional 
guarantee  of  jury  trial;  Early  Times  DistlUery  Co.  v.  Zeiger,  49  Pac. 
727  (N.  Mez.),  to  the  same  point 

Equity. —  Extension  to  equity  courts  of  power  to  avail  them- 
selves of  common-law  process,  does  not  abridge  original  constitu- 
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tional  powers  or  practice,  but  is  merely  cumulatiye  and  ancillary, 
p.  262. 

Cited  and  principle  applied  in  Boot  v.  Woolworth,  150  U.  8.  410, 
87  L.  1125,  14  S.  Gt  138,  holding  bill  to  restrain  defendant  from 
asserting  title  and  occupjrlng  land,  ancillary  and  within  Jurisdiction 
of  conrt 

Equity. —  Courts  of  equity  may  entertain  a  bill  to  enforce  a  de- 
cree of  the  same  or  of  a  different  court,  as  the  exigencies  of  the 
case  may  require,  p.  262. 

Equity. —  A  bill  in  aid  or  execution  of  a  prior  decree  of  a  State 
court,  which  was  unenforceable  beyond  the  territorial  jurisdiction 
of  the  State,  may  be  sustained  in  a  United  States  court,  p.  262. 

Cited  and  holding  approved  in  Putnam  y.  New  Albany,  4  Bias. 
870,  F.  C.  11,481,  Judgment  creditor  of  insolvent  corporation  may 
file  bill  in  United  States  court  to  oblige  debtors  of  corporation  to 
pay  Judgment;  Shainwald  v.  Lewis,  69  Fed.  494,  equity  has  Jurisdic- 
tion to  entertain  ancillary  bill  to  enforce  original  decree. 

Distinguished  in  Helms  v.  Bizer,  98  Tenn.  418,  89  S.  W.  719,  biU 
does  not  lie  to  enforce  against  wife's  separate  estate  for  indebted- 
ness incurred  bef<N:e  marriage,  and  decree  rendered  against  hus- 
band as  trustee. 

Miscellaneous. —  Cited  in  Barney  v.  Latham,  108  U.  S.  215,  26 
L.  518,  to  the  point  that  objection  of  multifariousness  can  only  be 
raised  on  demurrer,  plea,  or  answer,  and  if  not  so  taken,  is  waived; 
Fitchett  V.  Blows,  74  Fed.  50,  86  U.  S.  App.  597,  to  the  same  point 

18  How.  263-266,  15  L.  268,  OBTON  v.  SMITH. 

Quieting  title. —  Those  only  who  have  a  clear,  legal  and  equitable 
title  to  land,  connected  with  possession,  have  any  right  to  claim 
the  interference  of  a  court  of  equity  to  give  them  peace  or  dissipate 
a  cloud  on  the  title.  An  assignee  of  the  legal  title  for  a  nominal 
sum,  knowing  the  title  to  be  in  litigation,  is  not  so  entitled,  p.  265. 

Cited  and  rule  approved  in  Frost  v.  Spitley,  121  U.  S.  556,  80  L. 
1012,  7  S.  Ct  1131,  party  tiaving  equitable  title  only,  cannot  main- 
tain bill  to  quiet  title  under  Nebraska  statute;  Allen  v.  Hanks,  136 
U.  S.  811,  84  L.  418,  10  S.  Ct  965,  parties  within  this  rule  entitled 
to  bring  suit;  Dick  v.  Foraker,  155  U.  S.  414,  89  L.  205,  15  S.  Ct  128, 
United  States  courts  have  Jurisdiction  of  suit  to  quiet  title  between 
citizens  of  different  States;  Sharpleigh  v.  Surdam,  1  Flipp.  478,  F. 
C.  12,711,  court  of  equity  has  Jurisdiction  in  suit  by  owner  in  pos- 
session to  remove  cloud;  Chamberlain  v.  Marshall,  8  Fed.  400,  per- 
son holding  under  claim  and  color  of  title  cannot  maintain  suit 
in  equity  to  determine  such  interest;  Patrick  v.  Isenhart  20  Fed. 
840,  where  the  court  could  not  grant  relief  quieting  title,  but  granted 
other  equitable  relief  under  prayer;  Harland  v.  Bankers  &  Mer- 
chants' TeL  Co.,  32  Fed.  308,  equity  will  not  entertain  bill  to  quiet 
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title  by  oDe  claiming  adversely;  Northern  Pac.  R.  R.  v.  Gannon,  46 
Fed.  229,  bill  to  determine  validity  of  adverse  title  cannot  be  main- 
tained by  railroad  having  legal  title,  bnt  not  In  possession;  Northern 
Pac.  B.  R.  V.  Amacker,  49  Fed.  534,  7  H.  S.  App.  33,  bill  mnst  show 
that  complainant  is  In  possession  of  the  premises;  Morse  v.  South, 
80  Fed.  209,  210,  in  suit  by  tenant  in  common  against  his  co-tenant; 
Tyson  v.  Brown,  64  Ala.  249,  claimant  out  of  possession  has  rem- 
edy at  law;  Apperson,  etc.  v.  Ford,  23  Arls.  758,  dismissing  bill 
quia  timet  brought  by  party  out  of  possession;  Crools  v.  Brown,  11 
Md.  173,  amendment  could  not  be  sustained  upon  doctrine  of  bills 
quia  timet  where  complainants  had  neither  legal  title  nor  posses- 
sion; Polk  V.  Pendleton,  31  Md.  124,  125,  dismissing  bill  by  claim- 
ant out  of  possession;  McCoy  v.  Johnson,  70  Md.  492,  17  Atl.  387, 
court  of  equity  will  not  determine  whether  claimant  is  entitled  to 
land  by  adverse  possession;  Livingston  v.  Hall,  73  Md.  395,  397, 
21  Atl.  50,  51,  bill  by  husband  to  quiet  title  to  property  voluntarily 
conveyed  to  him  by  his  wife,  must  allege  possession;  Texton  v. 
Shipley,  77  Md.  479,  28  Atl.  1061,  allegation  of  possession  essen- 
tial; Keane  v.  Kyne,  6G  Mo.  219,  plaintiff  out  of  possession  cannot 
evoke  court  of  equity  to  quiet  title,  action  is  at  law;  Stanton  v. 
Catron,  8  N.  Mez.  369,  45  Pac.  888,  judgment  creditor  who  has 
caused  property  to  be  levied  on  and  advertised  for  sale,  cannot 
maintain  bill  to  remove  cloud;  Weaver  v.  Arnold,  15  R.  I.  58,  23  Atl. 
43,  dismissing  bill  brought  by  claimant  out  of  possession;  Chinn 
V.  Taylor,  64  Tex.  390,  reversing  decree  below,  where  evidence 
was  not  conclusive  of  complainant's  possession;  Davis  v.  Settle, 
43  W.  Va.  37,  26  S.  E.  565,  statute  authorizing  equity  courts  to  pass 
upon  legal  title  of  persons  claiming  share  in  partition,  does  not 
authorize  court  to  pass  on  title  of  stranger  claiming  under  different 
title;  Jones  v.  Nixon,  50  S.  W.  741  (Tenn.),  vendor  of  land  and  war- 
rantor of  title  may  maintain  action  to  prevent  cloud  on  title;  Kane 
V.  Virginia  Coal  &  Iron  Co.,  33  S.  B.  628  (Va.),  suit  to  remove  cloud 
cannot  be  maintained  by  one  not  in  possession;  Morrison  v.  Marker, 
93  Fed.  695,  United  States  court  sitting  in  equity  cannot  entertain 
suit  by  purchaser  at  execution  sale  to  set  aside  prior  conveyance 
by  judgment  debtor. 

Cited  in  the  following  cases,  arguendo:  Phelps  v.  Harris,  101 
U.  S.  375,  25  L.  856,  decree  that  complainant  was  not  entitled  to 
relief  in  actidn  to  quiet  title,  did  not  render  main  controversy  res 
ad  judicata;  Sage  v.  Winona  &  St.  P.  R.  R.,  58  Fed.  302,  19  U.  S. 
App.  1,  Federal  courts  will  follow  rule  of  local  courts  permitting 
suit  to  be  brought  by  one  out  of  possession;  Gunderson  v.  Cook, 
33  Wis.  557,  question  raised,  but  not  passed  upon.  See  50  Am.  Dec. 
453,  454,  note.  Approved  in  Lehman,  etc.  v.  Shook,  69  Ala.  496,  in 
dissenting  opinion,  majority  holding  court  had  authority  to  issue 
writ  of  possession. 

Distinguished  and  explained  in  the  following:  Holland  v.  Chal- 
len,  110  U.  S.  20,  28  L.  54,  3  S.  Ct.  498,  holding  this  general  rule 
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dispensed  with  In  Nebraska,  by  statute;  Lamb  v.  Farrell,  21  Fed. 
13,  where  there  Is  no  adequate  remedy  at  law  and  plalntlff*s  title 
is  equitable,  or  Junior  legal  title  with  superior  equities,  court  of 

equity  has  Jurisdiction. 

• 

Ejectment  —  Abatement  and  revival. —  The  pendency  of  another 
action  of  ejectment  between  the  same  parties  in  State  court,  does 
not  afford  sufficient  ground  for  plea  of  auter  action  pendent,  p. 
265. 

Quieting  title. —  Decree  of  court  of  equity  on  bill  of  peace  op- 
erates by  way  of  estoppel,  as  to  the  title  of  the  land,  and  concludes 
all  the  parties  to  it,  p.  265. 

Cited  in  Hart  v.  Sansom,  110  U.  S.  155,  28  L.  103,  3  S.  Ct  588, 
holding  Judgment  operates  in  personam  only  by  restraining  from 
asserting  his  claim;  Clark  t.  Hammett,  27  Fed.  341,  to  the  same 
point;  Jones,  etc.  t.  Fletcher,  42  Ark.  446,  Jurisdiction  of  chancery 
court  to  enjoin  sale  of  land  under  fraudulent  mortgage,  not  con- 
fined to  county  In  which  land  is  situated. 

Courts. —  Where  Jurisdiction  of  a  court,  and  right  of  plaintiff 
to  prosecute  suit,  have  once  attached,  that  right  cannot  be  arrested 
or  taken  away  by  proceedings  in  another  court,  p.  266. 

Cited  and  principle  applied  in  Ylck  Wo  v.  Crowley,  11  Sawy. 
424,  26  Fed.  208,  United  States  court  will  not  restrain  execution  of 
process  Issued  by  a  State  court;  Sutherland  v.  Lake  Superior  Ship 
Canal  R.  &  I.  Co.,  9  N.  B.  R.  311,  ^  Fed.  Cas.  464,  subsequent 
original  bill  in  foreclosure,  on  the  partA)f  subsequent  incumbrancer* 
will  not  be  sustained  where  he  is  already  Impleaded;  Dillon  y. 
Kansas  City  S.  B.  R.  R.,  43  Fed.  Ill,  pending  condemnation  suit 
in  State  court.  Federal  court  will  not  enjoin  petitioner  from  enter- 
ing upon  the  land;  Amador  Canal  &  M.  Co.  v.  Mitchell,  59  Cal.  177, 
court  in  which  action  is  pending  cannot  take  Judicial  notice  of  pro- 
ceedings in  bankruptcy;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159, 
where  plea  of  bankruptcy  was  interposed  by  defendant  in  action 
in  State  court,  that  court  was  competent  to  entertain  and  deter- 
mine the  same. 

Distinguished  in  The  Jas.  W.  French,  5  Hughes,  434,  13  Fed. 
920,  this  rule  applies  only  where  court  exercising  prior  Jurisdiction 
does  so  lawfully;  Shaw  v.  Lyman,  79  Fed.  4,  suit  pending  between 
same  parties  in  State  court,  no  bar  to  creditor's  bill  in  Federal  court; 
Merrltt  v.  American  Steel-Barge  Co.,  79  Fed.  231,  49  U.  S.  App.  93, 
this  rule  does  not  apply  to  suits  merely  In  personam;  Zimmerman 
V.  So  Relle,  80  Fed.  420,  49  U.  S.  App.  393,  Federal  court  should 
not  dismiss  suit  where  State  court  may  leave  matters  at  issue  unde- 
termined. 

Miscellaneous.— Cited  in  Southern  Ry.  v.  North  Carolina  R.  B., 
81  Fed.  599,  arguendo,  bill  of  equity  may  be  maintained  to  estab- 
lish validity  of  a  lease. 
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18  How.  267-271,  15  L.  883,  WARD  v.  PECK. 

Admiralty. —  United  States  Admiralty  (Courts  have  Jnrlsdlctioii 
over  petitory  actions  for  vessels,  p.  267. 

Cited  and  holding  approved  in  Grigg  v.  The  Sloop  Clarissa  Ann, 
2  Hughes,  00,  91,  F.  C.  5,826,  courts  of  admiralty  have  jurisdic- 
tion where  there  is  no  other  question  than  that  of  title  to  a  ship. 

Distinguished  in  Snyder  v.  A  Floating  Dry-Dock,  22  Fed.  686, 
holding  Admiralty  Courts  have  no  Jurisdiction  of  suit  to  recover 
possession  of  a  floating  dry-dock. 

Shipping. —  Abandonment  of  vessel  by  her  owners,  to  the  under- 
writers, does  not  amount  to  a  ratification  by  them  of  title  claimed 
under  unauthorized  sale  by  master,  p.  268. 

Explained  in  The  Amelia,  23  Fed.  406,  F.  C.  275,  holding,  as 
against  legal  title,  court  of  admiralty  will  not  enforce  equitable 
title. 

Shipping. —  Nothing  but  extreme  necessity  can  Justify  sale  of 
vessel  by  master,  p.  268. 

Miscellaneous. —  Cited  in  Jackson  v.  Steamboat  Magnolia,  20  How. 
308,  15  L.  015,  as  tracing  origin  of  admiralty  Jurisdiction  in  Eng- 
land; Reed  v.  Reed,  31  Fed.  53,  but  without  particular  application. 

18  How.  272-286,  15  L.  872,  DEN  v.  HOBOKEN  LAND  &  IM- 
PROVEMENT CO. 

Gbnstitutional  law. —  Due  process  of  law  is  equivalent  to  "the 
law  of  the  land,"  p.  276. 

Cited  and  applied  in  Walker  v.  Sauvinet,  02  U.  S.  03,  23  L.  670, 
it  is  not  necessary  that  all  trials  in  State  courts  affecting  the  prop- 
erty of  persons  shall  be  tried  by  Jury;  Sinking  Fund  Cases,  00  U. 
S.  737,  25  L.  508,  Congress  has  the  right  to  modify  or  change  the 
rights,  privileges  and  immunities  granted  to  railroad  by  a  subse- 
quent act  establishing  a  sinking  fund;  Ex  parte  Wall,  107  T7.  S.  200, 
27  L.  562,  2  S.  Ct  500,  proceeding  to  strike  name  of  attorney  from 
the  roll  is  within  the  proper  Jurisdiction  of  the  court;  Hurtado  v. 
People,  110  U.  S.  528,  28  L.  236,  4  S.  Ct  117,  words  "  due  process," 
in  fourteenth  amendment,  do  not  render  Indictment  by  grand  Jury 
necessary  to  prosecution  for  murder  In  State  court;  Missouri  Pacific 
R.  R.  V.  Nebraska,  164  U.  S.  417,  41  L.  405,  17  S.  Ct  135,  State 
cannot  take  private  property  for  private  use  without  consent  of 
owner;  Matter  of  Meador,  1  Abb.  (U.  S.)  331,  332,  F.  C.  0,375,  in- 
ternal revenue  laws  constitutional;  In  re  Ziebold,  23  Fed.  702,  a 
person  imprisoned  for  refusing  to  testify  before  a  county  attorney 
In  proceeding  under  Kansas  prohibition  act  is  entitled  to  release 
on  habeas  corpus;  Clark  v.  State,  46  Ala.  308,  person  charged  with 
misdemeanor  can  only  be  tried  by  indictment  before  Circuit  Court; 
Smith  V.  Judge,  etc.,  17  CaL  562,  Judges  are  as  much  bound  by  the 
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law  as  those  upon  whom  their  judgments  bear;  Cohen  ▼.  Wright 
22  Gal.  318,  State  law  requiring  attorneys  and  litigants  to  file  affi- 
davits of  allegiance  to  the  United  States,  is  constitutional;  Kalloch 
V.  Superior,  5G  CaL  238,  dismissal  of  irregular  information  no  bar 
to  another  information;  Mulligan  y.  Smith,  59  Cal.  243,  in  con- 
curring opinion,  statute  providing  no  notice  or  process  by  means  of 
which  property  can  be  subjected  to  judgment,  is  void;  People  v.  • 
Sponsler,  1  Dak.  Ter.  285,  40  N.  W.  462,  legislature  cannot  con- 
fer upon  justices  of  the  peace  jurisdiction  to  try  infamous  offenses 
indictable  at  common  law;  Ex  parte  Law,  15  Fed.  Cas.  7,  35  Ga. 
294,  an  attorney,  duly  admitted  to  practice  prior  to  Civil  War,  who 
has  received  and  accepted  full  pardon  from  president  and  taken 
oath  of  amnesty,  need  not  take  oath  prescribed  by  act  of  Congress 
of  January  24,  1865;  Eickenberry,  etc.  v.  Edwards,  67  Iowa,  622, 
56  Am.  Rep.  561,  25  N.  W.  833,  statutory  proceedings  auxiliary  to 
execution,  for  purpose  of  discovering  property  of  defendant,  not 
repugnant  to  Constitution;  Gamett  v.  Jennings,  44  S.  W.  383  (Ky.)« 
law  of  distress  does  not  deprive  tenant  of  property  without  due 
process  of  law;  Baltimore  Belt  R.  R.  v.  Baltzell,  75  Md.  99,  23  Atl. 
75,  value  of  property  taken  under  right  of  eminent  domain  may  be 
assessed  by  special  jury;  Attorney-General  v.  Jochim,  99  Mich.  372, 
41  Am.  St.  Rep.  617,  58  N.  W.  615,  23  L.  R.  A.  704,  provision  of 
State  Constitution  authorizing  governor  to  remove  State  officers  in 
certain  cases  is  not  repugnant  to  the  Federal  Constitution;  Holman 
V.  Manning,  65  N.  H.  229,  19  AtL  1003.  trials  in  State  courts  nee<l 
not  necessarily  be  by  jury;  Matter  of  Ryers,  72  N.  Y.  10,  under 
drainage  act,  property  may  be  constitutionally  taken  for  the  benefit 
of  the  public  health;  Light  v.  Canadian  County  Bank,  2  Okl.  549,  37 
Pac.  1077,  statute  authorizing  the  arrest  of  debtors  about  to  re- 
move property  out  of  jurisdiction  of  the  court,  in  order  to  defraud 
creditors,  is  constitutional;  Kneedler  v.  Lane,  45  Pa.  St  315,  in 
concurring  opinion,  holding  conscription  law  of  March  3,  1863,  con- 
stitutional; Huber  v.  Rcily,  53  Pa.  St  117,  act  of  Congress  imposing 
forfeiture  of  citizenship  as  penalty  for  desertion,  is  constitutional; 
McCafferty  v.  Guyer,  59  Pa.  St.  127,  act  of  State  legislature  dis- 
franchising deserters,  unconstitutional;  Craig  v.  Kline,  65  Pa.  St 
413,  3  Am.  Rep.  647,  act  regulating  the  floating  of  logs,  a  valid  ex- 
ercise of  State  police  power;  Reynolds  v.  Randall,  12  R.  I.  526, 
statute  unconstitutional,  in  so  far  as  it  applies  to  easements  ac- 
quired by  prescription  before  its  passage;  Railroad  Co.  v.  Harris, 
99  Tenn.  704,  43  S.  W.  120,  statutes  laying  a  privilege  tax  on 
railroads  operating  in  State,  which  are  not  subject  to  ad  valorem 
taxation,  are  constitutional;  State  v.  Bates,  14  Utah,  301,  47  Pac. 
80,  43  L.  R.  A.  45,  constitutional  provision  reducing  number  of 
jurors  from  twelve  to  eight,  did  not  deprive  defendant  of  a  sub- 
stantial right;  Hall  v.  Armstrong,  65  Vt.  424,  26  Atl.  593,  20  L.  R.  A. 
368,  right  of  trial  by  jury  in  State  courts  not  guaranteed  by  Federal 
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Ck>n8titution;  In  re  McKee,  57  Pac.  25,  26  (Utah),  provision  of  Utah 
Constitution  permitting  trial  of  persons  accused  of  grand  larceny 
by  jury  composed  of  eight  jurors,  is  valid. 

Cited  also  in  King  v.  MulUns,  171  U.  S.  415,  18  S.  Ct  929,  ar- 
guendo, quoting  decision  of  State  court  discussing  question  of  due 
process  of  law;  In  re  Sing  Lee,  54  Fed.  336,  proceedings  before  a 
commissioner  for  the  deportation  of  certain  persons,  constitute  "  due 
process;"  Schencic  v.  Peay,  21  Fed.  Cas.  683,  avoiding  tax  sale 
where  there  was  fraud  and  collusion;  State  v.  Cent  Trust  Co.,  94 
Fed.  248,  statute  created  paramount  tax  lien.  Approved  in  Ahem 
V.  Dubuque  Lead  &  Level  Min.  Co.,  48  Iowa,  148,  in  dissenting 
opinion,  majority  holding  statute  giving  persons  relieving  lead- 
bearing  lands  of  water,  a  certain  Interest  in  output,  constitutional; 
Miller  v.  Commonwealth,  88  Va.  628,  14  S.  E.  343,  15  L.  R.  A.  445, 
and  n.,  majority  holding  provision  of  code  conferring  upon  justices 
concurrent  jurisdiction  over  offense  of  keeping  a  bawdy-house,  re- 
pugnant to  State  Constitution;  Martin  v.  Snowden,  18  Gratt.  134, 
141,  majority  holding  United  States  cannot  forfeit  lands  for  non- 
payment of  taxes;  Conklin  v.  Cunningham,  7  N.  Mex.  471,  38  Pac. 
177,  arguendo,  in  dissenting  opinion;  also  in  State  v.  Canfleld,  23 
So.  599,  42  L.  R.  A.  81  (Fla.).  See  the  following  notes:  24  Am.  Dec. 
538,  40  Am.  Dec.  281,  42  Am.  Rep.  565. 

Constitutional  law. —  The  fifth  amendment  is  a  restraint  on  the 
legislative  as  well  as  on  the  executive  and  judicial  powers  of  the 
government,  and  cannot  be  so  construed  as  to  leave  Congress  free 
to  make  any  process  *'due  process  of  law,"  by  its  mere  will,  p. 
276. 

Cited  and  principle  applied  in  State  v.  Walruff,  26  Fed.  192,  199, 
holding  Kansas  prohibition  laws,  in  so  far  as  they  render  property 
used  in  manufacturing  liquor,  valueless,  without  compensation,  as 
void;  Bannon  v.  Bumes,  39  Fed.  895,  tax  deeds  cannot  be  made  con- 
clusive evidence  of  facts  essential  to  jurisdiction;  Meyers  v.  Shields, 
61  Fed.  717,  729,  tax  statute  depriving  persons  of  property  with- 
out notice  of  hearing,  is  invalid;  Coleman  v.  Newby,  7  Kan.  94, 
State  Supreme  Court  cannot  i>ass  rules  limiting  the  discretion  of 
inferior  courts;  Ulman  v.  Mayor,  etc.,  of  Baltimore,  72  Md.  592,  20 
Atl.  142,  11  L.  R.  A.  226,  and  n.,  ordinance  imposing  tax  on  adjacent 
property-owners  for  street  improvement,  void;  Stuart  v.  Palmer, 
74  N.  Y.  194,  30  Am.  Rep.  296,  law  imposing  assessment  for  local 
improvement,  without  notice,  or  opportunity  to  be  heard,  is  un- 
constitutional. Cited  in  Sears  v.  Cottrell,  5  Mich.  282,  in  dissent- 
ing opinion,  majority  holding  law  authorizing  levy  of  taxes  by  dis- 
tress and  sale  of  delinquent's  goods,  or  of  "any  goods  or  chattels 
in  his  possession,"  does  not  deprive  persons  of  property  without 
due  process  of  law.  Approved  in  Davidson  v.  New  Orleans,  96  U. 
S.  107,  24  L.  620,  arguendo,  in  separate  opinion,  concurring  with 
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majority,  that  assessment  of  certain  real  estate  for  draining  city 
swamp  was  constitutional. 

Oonstitutdonal  law. —  In  order  to  determine  whether  process 
enacted  by  Congress  is  due  process,  if  upon  examination  it  is 
shown  not  to  be  in  conflict  with  the  (Constitution,  we  must  look  to 
the  settled  usages  and  modes  of  proceeding  existing  in  the  common 
and  statute  law  of  England  suited  to  the  civil  and  political  con- 
ditions of  our  ancestors  settling  this  country,  p.  277. 

Cited  and  relied  upon  in  Hurtado  v.  People,  110  U.  S.  542,  543, 
28  L.  240,  241,  4  S.  Ct.  204,  in  dissenting  opinion,  majority  citing 
principal  case  as  authority  for  holding  that  indictment  by  grand 
jury  is  unnecessary  to  prosecution  for  murder  in  State  court;  Lowe 
V.  Kansas,  1G3  U.  S.  85,  41  L.  80,  16  S.  Ct.  1033,  statute  of  Kansas 
making  prosecuting  witness  liable  for  costs  where  information  is 
filed  maliciously  and  without  probable  cause,  is  not  in  conflict  with 
Federal  Constitution;  Holden  v.  Hardy,  160  U.  S.  390,  42  L.  790, 
18  S.  Ct  387,  Utah  statute  limiting  a  day's  work  to  eight  hours,  and 
making  its  violation  a  misdemeanor,  is  not  unconstitutional;  Tal- 
cott  V.  Township  of  Pine  Grove.  1  Flipp.  106,  F.  C.  13,735,  State 
laws  authorizing  municipal  aid  to  railroads,  are  not  unconstitu- 
tional; In  re  McDonald,  16  Fed.  Cas.  21,  a  United  States  district 
judge  has  jurisdiction  to  issue  writ  of  habeas  corpus  where  peti- 
tioner is  illegally  restrained;  Ex  parte  Ulrich,  42  Fed.  589,  no  one 
shall  be  twice  placed  in  jeopardy  for  the  same  offense;  State  t. 
State  Board  of  Medical  Examiners,  34  Minn.  390,  26  N.  W.  124,  legis- 
lature may  authorize  examiners  to  revoke  physician's  certificate 
for  cause;  I-K)vell  v.  Seeback,  45  Minn.  469,  48  N.  W.  24,  11  L.  R.  A. 
660,  statute  authorizing  the  removal  of  paupers  to  county  of  their 
legal  settlement,  is  constitutional;  State  v.  Starling,  15  Rich.  L. 
120,  act  of  legislature  dispensing  with  the  presentment  of  a  grand 
jury  in  criminal  cases,  is  constitutional;  Commonwealth  v.  Byrne, 
20  Gratt.  188,  State  statutes  relating  to  the  assessment  of  taxes  on 
licenses  not  in  conflict  with  State  Constitution. 

BzecutlTe  departments  —  Ck>n8titutional  law. —  The  issuance  of 
a  distress  warrant  by  the  solicitor  of  the  treasury,  to  satisfy  claim 
against  tax  collector  for  balance  due  government,  is  an  executive 
act  and  is  not  an  exercise  of  judicial  power  forbidden  by  the  Con- 
stitution, nor  does  it  deprive  a  citizen  of  his  liberty  or  property 
without  due  process  of  law,  p.  280. 

The  following  citing  cases  have  affirmed  and  relied  upon  this 
holding:  Davidson  v.  New  Orleans,  96  U.  S.  102,  24  L.  619,  holding 
assessment  of  certain  real  estate  for  draining  city  swamps,  con- 
stitutional; Springer  v.  United  States,  102  U.  S.  594,  26  L.  256,  in 
order  to  enforce  the  payment  of  taxes.  Congress  may  authorize  the 
distraint  and  sale  of  either  real  or  personal  property;  Palmer  v. 
McMahon,  133  U.  S.  669,  3C  L.  776,  10  S.  Ct  327,  mode  provided  by 
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New  York  statute  for  the  collection  of  taxes,  "  due  process  of  law;  •* 
Nishlmura  Ekiu  v.  United  States,  142  U.  8.  660,  35  L.  1149,  12  S. 
€t.  339,  decision  of  immigration  inspector  acting  wltliin  authority 
conferred  by  Congress,  is  due  process  of  law;  United  States  v. 
Snyder,  149  U.  S.  215,  37  L.  707,  13  S.  Ct.  848,  Federal  lien  to  secure 
payment  of  internal  revenue,  not  subject  to  registering  laws  of 
State;  Hallinger  v.  Davis,  146  U.  S.  320,  36  L.  990,  13  S.  Ct.  107, 
State  statute  permitting  right  of  trial  by  Jury  to  be  waived,  is  not 
unconstitutional;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  715, 
37  L.  914,  13  S.  Ct.  1023,  power  of  Congress  to  exclude  or  expel  cer- 
tain aliens  may  be  exercised  through  executive  departments;  Mon- 
tana Co.  v.  St.  Louis  Min.  Co.,  152  U.  S.  171,  38  L.  401,  14  S.  Ct 
509,  jury  trial  not  essential  in  all  cases  to  due  process  of  law;  Inter- 
state Commerce  Comm.  v.  Brimson,  154  U.  S.  475,  38  L.  1056,  14 
S.  Ct  1132,  section  of  interstate  commerce  act  authorizing  United 
States  Circuit  Courts  to  use  their  process  to  aid  investigations 
of  commission,  is  constitutional:  King  v.  MuUins,  171  U.  S.  429,  18 
S.  Ct  935,  statute  of  West  Virginia,  subjecting  lands  to  forfeiture 
for  failure  to  place  them  on  proper  land  books  for  taxation,  is  con- 
stitutional; United  States  v.  DueU,  172  U.  S.  582,  19  S.  Ct  288,  Con- 
gress has  authority  to  authorize  the  Court  of  Appeals  to  review 
action  of  patent  commissioner  in  interference  case;  Matter  of  Mador, 
1  Abb.  (U.  S.)  328,  F.  C.  9,375,  collection  of  public  taxes  a  minis- 
terial act;  Pullan  v.  Kinsinger,  2  Abb.  (U.  S.)  107,  F.  C.  11,463, 
statute  providing  that  no  suit  to  restrain  assessment  or  collection 
of  internal  revenue  tax  is  constitutional;  In  re  Piatt,  7  Ben.  266, 
F.  C.  11,212,  statute  authorizing  seizure  of  books,  papers,  etc.,  in 
proceedings  under  revenue  laws,  not  in  conillot  with  the  Constitu- 
tion; Mason  v.  Rollins,  2  Blss.  102,  F.  C.  9,252,  property  may  be 
constitutionally  seized  by  distress  warrants  issued  under  authority 
of  act  of  July,  1868,  regarding  distilleries;  The  Ann,  5  Hughes,  295, 
8  Fed.  926,  State  law  giving  jurisdiction  to  justices  of  the  peace  to 
impose  fines  for  violation  of  oyster  law,  is  constitutional;  In  re 
Becker,  3  Fed.  Cas.  21,  supervisor  of  internal  revenue  can  lawfully 
^•xerclse  the  extra-judicial  authority  In  revenue  matters  vested  in 
him  by  statute;  In  re  Tom  Yum,  64  Fed.  487,  law  making  decision 
of  immigration  or  customs  officer  final,  is  valid;  Grether  v.  Wright 
75  Fed.  750,  43  U.  S.  App.  770,  collection  of  taxes  is  an  adminis- 
trative act,  and  person  subject  to  taxation  has  no  right  to  jury 
trial;  Ferry  v.  United  States,  85  Fed.  553,  54  U.  S.  App.  713,  secre- 
tary of  the  treasury  may  determine  cases  arising  under  the  revenue 
laws;  Hagar  v.  Board  of  Supervisors,  47  Cal.  234,  legislature  has 
constitutional  power  to  compel  local  Improvements;  Farmers'  Ind. 
Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  526,  55  Am.  St  Rep. 
158,  45  Pac.  449,  power  conferred  upon  superintendent  of  immigra- 
tion is  executive  and  not  judicial;  In  re  Application  of  Clark,  65 
Conn.  39,  31  Atl.  527,  28  L.  B.  A.  247,  grand  jury  may  imprison 
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witnesses  for  refusal  to  answer  proper  questions;  Foster  y.  Jacl^son^ 
67  Ga.  207,  trials  in  State  courts  need  not  be  by  Jury;  King  t. 
Davenport,  08  111.  314,  38  Am.  Rep.  94,  ordinance  authorizing  abate- 
ment of  certain  nuisances  by  proper  officers,  is  constitutional;  Peo- 
ple V.  Simon,  176  III.  171,  68  Am.  St  Rep.  180,  52  N.  E.  913,  44  L. 
K.  A.  80G.  register's  duties  under  "Torrens  law,"  as  adopted  in 
Illinois,  are  ministerial  only;  McMillen  v.  Anderson,  27  La.  Ann.  19, 
judicial  proceedings  unnecessary  for  the  collection  of  public  ren- 
enues;  Eames  v.  Savage,  77  Me.  222,  52  Am.  Rep.  757,  to  the  same 
point;  also,  Mayor  and  City  Council,  etc.  v.  Johns  Hopkins  Hos- 
pital. 5G  Md.  46,  and  Nelson  Lumber  Co.  v.  M'Kinnon,  61  Minn.  222. 
63  N.  W.  631,  act  providing  for  Issuance  of  distress  warrants  for 
collection  of  personal  property  taxes,  is  constitutional;  State  v. 
Moss,  69  Mo.  503,  act  subjecting  person  submitting  false  list  of 
property  to  treble  taxation  is  constitutional;  City  of  St.  Louis  v. 
Rlcheson,  76  Mo.  482,  provision  in  charter  assessing  damages  and 
benefits  incident  to  tlie  opening  of  streets  and  providing  that  sums 
assessed  shall  be  lien  on  property,  is  constitutional;  Francis  v. 
Grote,  14  Mo.  A  pp.  330,  revenue  law  providing  for  Judgment  with- 
out personal  service  and  for  summary  proceedings  to  collect  the 
same,  not  unconstitutional;  Gibson  v.  Mason,  5  Nev.  302,  taxes  may 
be  collected  by  summary  process;  In  re  McMahon  v.  Palmer,  102 
N.  Y.  190,  55  Am.  Rep.  803,  6  N.  B.  406,  to  the  same  point;  Cald- 
weU  V.  Wilson,  121  N.  C.  454,  455,  456,  459,  28  S.  E.  556,  557,  558. 
railroad  duly  cited  may  be  suspended  by  the  governor;  Musser  v. 
Adair,  55  Ohio  St  472,  45  N.  E.  905,  proceedings  of  county  auditors 
cannot  be  reviewed  on  error;  State  v.  Allison,  8  Heisk.  3,  under 
provisions  of  code  after  Judgment  against  delinquent  officer,  bona 
fide  claims  due  him  shall  be  allowed  by  the  comptroller;  Myers  v. 
I*ark,  8  Heisk.  559,  562,  legislature  has  power  to  impose  penalty 
for  non-payment  of  taxes  when  due;  City  of  Paris  v.  Hale,  13  Tex. 
Civ.  App.  389,  35  S.  W.  334,  holding  ordinance  providing  for  the 
impoundinjc:  and  sale  of  animals  running  at  large,  valid;  Burdett 
V.  Allen,  35  W.  Va.  354,  13  S.  E.  1014,  14  L.  R.  A.  340,  to  the  same 
point;  State  v.  Sponaugle,  45  W.  Va.  422,  423,  32  S.  E.  286,  287,  43 
L.  R.  A.  731,  732.  constitutional  provision  forfeiting  land  upon  fail- 
ure of  owner  to  enter  it  for  taxation  does  not  violate  the  Federal 
Constitution. 

Cited  also  in  Lawyers  Tax  Cases,  8  Heisk.  659,  dissenting  opinion, 
majority  holdinj;  tax  imposed  upon  lawyers,  invalid;  also  in  48  Am. 
Doc.  278,  note.  Cited  in  Tacific  Exp.  Co.  v.  Seibert,  44  Fed.  314, 
arffiiendo,  where  suit  is  not  essential  to  collection  of  tax,  no  action 
\U}s  to  recover  back  the  tax:  Taylor  v.  Louisville  &  N.  R.  R.,  88 
Fed.  357,  GO  U.  S.  App.  182,  in  general  discussion  of  taxation; 
Taylor  v.  Place.  4  R.  I.  335.  336,  338.  act  of  general  assembly 
opeuini?  jndjrmonts  ol)tained  in  Court  of  Common  Pleas  is  an  exer* 
else  of  judicial  power  and  unconstitutional. 
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Distingnlshed  in  Lavln  y.  Emigrant  Industrial  Bank,  18  Blatchf . 
21,  20,  1  Fed.  659,  668,  determination  by  State  court  that  a  person 
long  absent  from  State  is  dead,  depriyes  him  of  property  without 
due  process  of  law;  County  of  Santa  Clara  y.  Southern  Pacific 
R.  R.,  9  Sawy.  214,  217,  219,  18  Fed.  418,  420,  421,  in  concurring 
opinion,  a  State  cannot  impose  taxation  that  is  not  uniform;  Nor- 
walk  Street  Ry.  Co.'s  Appeal,  69  Conn.  595,  37  Atl.  1086,  39  L.  R 
A.  800,  general  assembly  cannot  authorize  courts  to  exercise  legis- 
latlye  powers;  McFadden  y.  Longham,  58  Tex.  584,  act  authorizing 
collector  to  collect  taxes  from  persons  Inclosing  or  controlling  public 
school  lands,  unconstitutional. 

Constitutional  law. —  Due  process  generally  implies  and  includes 
actor,  reus,  judex,  regular  allegations,  opportunity  to  answer,  and 
a  trial  according  to  some  settled  course  of  judicial  proceedings, 
p.  280. 

Cited  in  Huntsman  y.  State,  12  Tex.  App.  644,  holding  conyiction 
of  embezzlement  cannot  be  had  upon  an  indictment  for  theft;  Dietz 
y.  City  of  Neenah,  91  Wis.  428.  64  N.  W.  301,  proylsions  of  city 
charter  authorizing  special  assesstnents  without  notice,  unconstitu- 
tional and  yold. 

Constitutional  law. —  Legislatiye  construction  of  the  Constitution 
commencing  early  in  the  goyernment  and  continuing  throughout 
its  existence  and  repeatedly  acted  on  by  the  judiciary  and  the 
executiye,  is  entitled  to  great  weight,  p.  280. 

Cited  and  approved  in  In  re  Piatt,  7  Ben.  267,  F.  C.  11,212,  hold- 
ing statute  authorizing  seizure  of  books,  papers,  etc.,  in  proceed- 
ings under  internal  revenue  laws,  constitutional. 

United  States  —  United  States  marshal. —  Congress  may  author- 
ize suits  against  the  United  States,  or  against  a  United  States 
marshal  for  anything  done  by  him  in  obedience  to  legal  process, 
p.  284. 

Cited  and  principle  applied  in  Hilton  y.  Merritt,  110  U.  S.  107, 
28  L.  86,  3  S.  Ct  555,  denial  of  right  to  bring  action  at  law  to 
recover  duties  paid  under  an  alleged  excessive  valuation  does  not 
deprive  importer  of  property  without  due  process  of  law;  United 
States  y.  Able,  24  Fed.  Cas.  750,  when  resort  is  had  to  judicial 
tribunals  the  requirements  of  law  are  to  be  fully  considered.  Ap- 
proved in  United  States  v.  Lee,  106  U.  S.  239,  27  L.  188,  1  S.  Ct. 
276,  in  dissenting  opinion,  majority  holding,  officers  and  agents 
of  the  government  holding  property  for  public  uses  may  be  sued 
by  owner  or  person  entitled  thereto  without  express  authority  of 
Congress.  Cited  in  Briggs,  etc.  v.  Light-Boats,  11  Allen,  176, 
arguendo,  lien  for  materials  will  not  lie  against  vessel  after  com- 
pletion and  delivery  to  the  United  States;  Ex  parte  Towles,  48  Tex. 
448,  450,  arguendo,  in  dissenting  opinion. 
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United  States  maxshaJ. —  A  distress  warrant  issued  by  the 
solicitor  of  the  treasury  against  a  revenue  officer  is  conclusive 
evidence  of  the  facts  recited  in  it  and  of  the  authority  to  make 
the  levy,  in  an  action  against  the  marshal  for  levying  it,  p.  285. 

Cited  in  Milan  Distilling  Co.  v.  TlUson.  17  Fed.  Cas.  281,  holding 
assessment  a  complete  protection  to  purchaser  at  sale  for  violation 
of  internal  revenue  laws. 

Constitutional  law. —  The  name  bestowed  upon  a  process  can- 
not affect  its  constitutional  validity;  so  a  warrant  of  distress  against 
a  revenue  officer  is  not  a  search  warrant  requiring  a  supporting 
affidavit  and  void  without  it,  but  alcin  to  the  ordinary  execution 
in  admiralty,  p.  285. 

Cited  and  principle  applied  in  Blanchard  v.  Detroit,  L.  &  L.  M.  R. 
R.,  31  Mich.  49,  18  Am.  Rep.  146,  where  the  legal  import  of  a  certain 
clause  is  clearly  that  of  a  condition  subsequent,  the  same  is  not 
affected  by  being  referred  to  elsewhere  in  deed  as  a  covenant. 

Miscellaneous. —  Cited  in  In  re  Douglas,  41  La.  Ann.  768,  6  So. 
676,  but  without  particular  application;  Jjenz  v.  Charlton,  23  Wis. 
482,  arguendo. 

18  How.  286-289,  15  L.  378,  NUTT  v.  MINOR. 

Master  and  servant. —  Evidence  reviewed  and  held  that  court 
properly  refused  to  instruct  that  there  was  no  evidence  from  which 
Jury  might  have  implied  an  agreement  for  an  increase  in  salary, 
pp.  288,  289. 

18  How.  289-295,  15  L.  385,  KINSMAN  v.  PARKHURST. 

Patents  —  Estoppel. —  In  suit  by  patentee  for  an  account  against 
his  assignee,  who,  by  virtue  of  contract  with  patentee,  sold  patented 
machines  under  complainant's  title  and  on  his  account,  the  latter 
is  estopped  from  alleging  the  invalidity  of  the  patent,  p.  293. 

Cited  and  holding  approved  and  relied  upon  in  Armstrong  v. 
American  Exchange  Bank,  133  U.  S.  467,  33  L.  759,  10  S.  Ct  460. 
holding  bank  could  not  refuse  to  honor  checks  on  ground  that 
depositor  intended  to  make  improper  use  of  the  money;  Dale  Tile 
Mfg.  Co.  V.  Hyatt,  125  U.  S.  54,  31  L.  687,  8  S.  Ct.  759,  action  upon 
agreement  to  make  and  sell  invention  not  a  case  arising  under 
United  States  patent  laws;  Birdsall  v.  Perego,  5  Blatchf.  255,  P.  C. 
1,435,  in  suit  by  patentee  against  grantee  of  patent,  to  recover 
fees  due,  plea  in  bar  that  plaintiff  was  not  original  inventor  is  no 
defense;  Cohn  v.  National  Rubber  Co.,  6  Fed.  Cas.  28,  licensees 
repudiating  license  may  be  treated  as  infringers;  Piatt  v.  Fire- 
Extinguisher  Mfg.  Co.,  59  Fed.  901,  17  U.  S.  App.  452,  validity  of 
patent  could  not  be  disputed  by  person  undertaking  to  Justify  his 
use  of  it  under  license;  The  Idlewild,  64  Fed.  606,  26  U.  S.  App.  469. 
shipowners  using  wharf,  knowing  of  possessor's  intention  to  exact 
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wharfage,  could  not  avoid  its  payment;  Roby  v.  Golehour,  135  111. 
339,  25  N.  E.  779,  purchase  by  partner  of  outstanding  adverse  title 
to  property  belonging  to  firm  inures  to  benefit  of  partnership; 
Rhodes  v.  Ashurst,  176  111.  356,  52  N.  E.  120,  Ucensee  is  estopped 
from  questioning  validity  of  patent  in  proceeding  relating  to  acts 
done  by  him  as  licensee;  Jones  v.  Burnham,  67  Me.  99,  24  Am.  Rep. 
13,  in  action  to  recover  royalty  from  licensee,  evidence  disputing 
validity  of  patent  not  admissible;  Claris  v.  Amoskeag  Mfg.  Co.,  62 
N.  H.  615,  to  the  same  point;  Davis  v.  Gray,  17  Ohio  St  351,  where 
amount  due  under  license  for  manufacture  and  sale  of  machines 
was  compromised  and  note  given  therefor,  licensee  estopped  from 
denying  consideration  for  note;  Palmer's  Appeal,  96  Pa.  St  111, 
assignees,  employing  part  of  patented  process,  should  account  and 
pay  as  provided  in  contract;  McVeigh  v.  B&hk.  of  Old  Dominion, 
26  Gratt.  199,  banlc  may  recover  interest  on  State  bonds  which 
was  paid  to  its  president  in  Confederate  money. 

Distinguished  in  Brown  v.  Lapham,  23  Blatchf.  476,  27  Fed.  77, 
where  licensee  repudiated  license  and  infringed  patent,  motion  for 
preliminary  injunction  denied;  Antlsdel  v.  Chicago  Hotel  Cabinet 
Co.,  89  Fed.  311,  60  U.  S.  App.  586,  one  under  contract  of  agency 
to  sell  patented  article  may  repudiate  agency,  and,  upon  action 
for  subsequent  infringement,  plead  invalidity  of  patent;  Snell  v. 
Dwight,  120  Mass.  17,  party  to  contract  for  illegal  trading  with 
insurrectory  States  cannot  maintain  a  bill  for  an  accounting;  Jacls- 
son  V.  Allen,  120  Mass.  79,  in  action  by  licensee  against  licensor  for 
breach  of  covenants  in  not  preventing  infringements,  licensor  might 
show  invalidity  of  patent 

Patents  —  Partnership. —  It  is  competent  for  persons  entering 
into  co-partnership  for  manufacture  and  sale  of  patented  articles, 
to  stipulate  that  one  of  them  should  alone  conduct  the  business, 
and  such  a  stipulation  is  not  illegal  as  being  in  restraint  of  trade, 
p.  293. 

Patents  —  Partnership. —  A  partner  or  joint  owner  of  patent  can- 
not secretly  acquire  outstanding  rights  in  derogation  of  rights  under 
agreement  between  partners  or  joint  owners,  p.  294. 

Assigrnment — An  assignee  purchasing  pendente  lite,  and  with 
actual  notice  of  suit,  is  bound  by  the  same  equities  as  the  assignor, 
p.  294. 

Appeal  and  error. —  Exception  to  master's,  report  in  stating  an 
account  must  be  taken  in  the  court  below,  and  cannot  be  first 
raised  on  appeal,  p.  295. 

Oited  and  practice  followed  in  Eaton  v.  Truesdail,  40  Mich.  11, 
13,  refusing  to  review  or  examine  any  part  of  final  decree  resting 
upon  master's  report    Cited,  11  Biss.  143,  note. 
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18  How.  2»5-297,  15  L.  388,  RANSOM  v.  WINN. 

Equity. —  A  petition  filed  by  a  creditor  praying  admission  as  a 
party  complainant  in  an  existing  suit  cannot  be  sustained  In  the 
appellate  court  where  the  record  fails  to  show  the  nature  of  original 
suit,  p.  296. 

Cited  in  Chester  v.  Life  Assn.,  etc.,  4  Fed.  491,  assignee  of  in- 
solvent and  dissolved  corporation  cannot  upon  his  own  petition 
become  defendant  against  plaintilTs  objection. 

Equity  —  Appeal  and  error. —  Items  admitted  or  rejected  by 
master  in  taking  an  account  should  be  stated  so  that  exceptions 
may  be  taken,  and  case  should  be  brought  before  the  Supreme  Court 
on  rulings  of  the  exceptions  by  the  Circuit  Court,  p.  297. 

Cited  in  Nims  v.  Nims,  20  Fla.  211,  holding  unintelligible  report 
not  a  proper  basis  for  final  decree;  Craig  v.  McKinney,  72  IlL  315, 
report  should  state  sufficient  details  to  show  grounds  of  decision; 
Newcomb  v.  White,  5  N.  Mex.  438,  23  Pac.  671,  no  objection  having 
been  taken  to  master's  report  below,  there  was  no  question  before 
the  court;  May  v.  May,  19  Fla.  389,  arguendo,  where  items  are 
few  and  not  completed,  reference  to  master  is  unnecessary. 

18  How.  297-307, 15  L.  389,  LESSEE  OF  McCALL  v.  CARPENTER. 

Partition,  proceedings  are  not  appropriate  for  a  litigation  be- 
tween parties  in  respect  to  the  title,  p.  302. 

Estoppel. —  Judgments  of  courts  of  concurrent  Jurisdiction  are 
inadmissible  in  a  subsequent  suit  unless  upon  the  same  matter, 
and  directly  in  point;  therefore  a  decree  of  partition  operates  only 
on  parties  Jointly  interested  and  does  not  estop  heirs  of  one  of  the 
parties  or  persons  out  of  the  Jurisdiction  and  not  properly  before 
the  court,  from  showing  that  deed  to  his  share  was  fraudulently 
obtained,  pp.  303,  304. 

Cited  and  approved  in  Bailey  v.  Sundberg,  49  Fed,  585,  decree  dis- 
missing libel  brought  by  owner  of  vessel  no  estoppel  to  libel  by 
owner  of  cargo;  Russell  v.  Lamb,  49  Fed.  771,  where  complainant 
dismissed  bill  to  quiet  title  but  answered  cross-bill  and  filed  petition 
as  defendant  to  cross-bill,  a  decree  on  same  barred  subsequent  suit 
in  Federal  court  upon  allegations  contained  in  original  bill;  Hoff- 
man V.  Beard,  22  Mich.  65,  appropriate  remedy  for  trial  of  title 
and  obtaining  possession  Is  by  ejectment  and  not  by  bill  in  equltj' 
for  partition;  Fuller*  v.  Montague,  59  Fed.  216,  16  U.  S.  App.  391, 
arguendo,  as  to  who  may  maintain  suit  for  partition;  Franklin  v. 
Kelly,  2  Neb.  116,  fraud  may  be  shown  in  action  of  ejectment  to 
avoid  a  deed.    See  also  89  Am.  Dec.  432.  note. 

Miscellaneous. —  Cited  erroneously  in  May  v.  May,  19  Fla.  389,  in 
place  of  Ransom  v.  Winn,  18  How.  295,  15  L.  388. 
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18  How.  307-331,  15  L.  421,  EX  PARTE  WELLS. 

Pardon. —  Under  the  power  granted  by  the  Constitution,  the 
president  can  grant  a  conditional  pardon  by  offering  to  commute 
sentence  of  death  to  life  imprisonment,  and  a  convict  accepting 
such  conditional  pardon  cannot  be  liberated  by  writ  of  habeas 
corpus,  p.  309. 

Cited,  approved,  and  relied  upon  in  In  re  Ruhl,  5  Sawy.  187,  hold- 
ing convict  not  entitled  to  discharge  until  performance  of  conditions 
precedent;  Ex  parte  Hawlsins,  61  Ark.  324,  54  Am.  St.  Rep.  210, 
33  S.  W.  106,  30  L.  R.  A.  736,  governor  may  grant  pardon  on  con- 
dition that  convict  "  shall  leave  the  State  and  never  again  return 
to  it;"  Ex  parte  Marks,  64  Cal.  31,  49  Am.  Rep.  685,  28  Pac.  110, 
where  convict  did  not  observe  conditions  of  pardon  requiring  him 
to  leave  the  State,  he  could  not  be  discharged  from  rearrest  on 
habeas'corpus;  Ex  parte  Law,  15  Fed.  Cas.  7,  35  Ga.  295,  an  attorney 
who  has  received  and  accepted  pardon  from  the  president  and 
taken  oath  of  amnesty,  need  not  take  oath  prescribed  by  act  of 
Congress  of  January  24,  1865;  Arthur  v.  Craig,  48  Iowa,  267,  30 
Am.  Rep.  397,  governor  has  power  to  grant  conditional  pardons; 
Rich  V.  Chamberlain,  104  Mich.  441,  62  N.  W.  585,  27  L.  R.  A.  575, 
act  of  legislature  providing  for  an  advisory  board  in  the  matter  of 
pardons,  does  not  conflict  with  governor's  exclusive  power;  Lee 
V.  Murphy,  22  Gratt.  794,  12  Am.  Rep.  566,  warrant  of  governor 
substituting  a  less  for  a  greater  punishment  considered  as  a  con- 
ditional pardon  and  not  a  commutation  of  punishment. 

Approved  in  United  States  v.  Greenwald,  64  Fed.  8,  arguendo, 
after  expiration  of  term  at  which  sentence  was  passed,  court  can- 
not order  removal  of  prisoner  from  State  prison  to  a  county  Jail; 
Woodward  v.  Murdock,  124  Ind.  443,  24  N.  E.  1048,  convict  might 
be  recommitted  on  violation  of  conditions  of  parole;  Carr  v.  State, 

19  Tex.  App.  660,  53  Am.  Rep.  396,  397,  a  conditional  pardon  does 
not  restore  convict's  competency  as  a  witness.  Cited  in  the  fol- 
lowing notes,  19  Am.  Dec.  686;  59  Am.  Dec.  572,  576. 

Limited  in  United  States  v.  Harris,  1  Abb.  (U.  S.)  114,  F.  C.  15,312, 
after  Judgment,  the  president  cannot  remit  informer's  share  of  fine, 
penalty  or  forfeiture. 

"  Pardon  **  In  the  Constitution  must  be  given  the  same  meaning 
as  prevailed  in  the  United  States  and  England  at  the  time  of  the 
adoption  of  the  Federal  Constitution,  p.  311. 

Cited  and  approved  in  United  States  v.  Athens  Armory,  2  Abb. 
<U.  S.)  150,  F.  C.  14,473,  re-reported  35  Ga.  363,  holding  an  unquali- 
fied pardon  granted  owner  before  seizure  of  property,  is  a  bar  to 
Judgment  of  condemnation;  Pollock  v.  Steamboat  Laura,  5  Fed. 
136,  statute  authorizing  secretary  of  the  treasury  to  remit  penalties 
Incurred  by  vessels,  extends  to  informer's  claim  not  actually  deter- 
mined by  the  court;  People  v.  Bowen,  43  Cal.  442,  13  Am.  Rep.  150, 
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pardon  removes  offender's  disability  to  testify  in  a  court  of  justice; 
Ex  parte  Brown,  2  Colo.  558,  governor  cannot  relieve  an  attorney 
from  disbarment  for  failure  to  pay  over  money  received  as  attorney, 
until  such  payment  bas  been  made;  Dominick  v.  Bowdoln,  44  Ga. 
361,  It  was  error  to  reject  pardon  offered  in  habeas  corpus  pro- 
ceedings on  the  ground  that  it  was  given  before  conviction;  People 
V.  Court  of  Sessions,  141  N.  Y.  295,  36  N.  E.  388,  23  L.  R.  A.  858. 
statute  authorizing  courts  to  suspend  sentence  in  certain  cases  does 
not  conflict  with  pardoning  power  of  the  governor.  Cited  in 
Lafayette,  M.  &  B.  R.  R.  v.  Geiger,  34  Ind.  203,  arguendo,  constitu- 
tions should  receive  a  strict  construction. 

Pardon. —  Accomplices  who  become  witnesses  for  the  prosecution 
have  no  absolute  claim  or  legal  title  to  a  pardon,  but  only  an 
equitable  claim  which  may  be  used  to  put  off  trial  in  order  to  give 
time  to  apply  for  pardon,  p.  313. 

Cited  and  principle  applied  in  Whiskey  Cases,  99  U.  S.  601,  25 
L.  402,  holding  contract  of  accomplice  with  district  attorney  can- 
not be  pleaded  in  bar  to  proceedings  against  him;  State  ex  rel.  v. 
Judge,  48  La.  Ann.  128,  18  So.  951,  35  L.  R.  A.  717,  and  note, 
district  attorney  could  not  enter  nolle  prosequi  after  conviction  of 
accused;  also  in  31  Am.  Rep.  524,  note,  and  40  Am.  St  Rep.  771, 
note. 

Pardon. —  A  conditional  pardon  accepted  by  a  person  legally  held 
under  sentence  of  death  cannot  be  avoided  on  the  ground  that  it 
was  obtained  by  duress,  p.  315. 

Cited  and  principle  approved  in  Boyd  v.  United  States,  142  U.  S. 
454,  35  L.  1078,  12  S.  Ct  294,  recital  that  pardon  was  granted  at 
request  of  district  attorney  in  order  to  restore  convict's  competency 
as  a  witness  did  not  render  him  incompetent  to  testify;  In  re  Great- 
house,  4  Sawy.  490,  500,  2  Abb.  (U.  S.)  385,  397,  P.  C.  5,741,  person 
convicted  of  treason  deemed  to  have  voluntarily  accepted  con- 
ditions of  pardon.  Cited  in  Lafayette  &  I.  R.  R.  v.  Pattlson,  41 
Ind.  321,  arguendo,  as  to  common-law  treatment  of  duress. 

Supreme  Court  —  Habeas  corpus. —  Supreme  Court  assumed 
Jurisdiction  in  this  case  on  the  ground  that  though  not  originally 
examinable,  yet  the  Circuit  Court,  having  had  the  prisoner  before 
it,  and  remanded  him,  a  writ  of  habeas  corpus  would  lie  to  ex- 
amine that  decision,  p.  308,  and  see  Curtis,  J.,  dissenting,  p.  329. 

Cited  and  practice  approved  in  Ex  parte  Yerger,  8  Wall.  100,  19 
L.  337,  in  the  exercise  of  its  appellate  Jurisdiction  the  Supreme 
Court  may  review  decision  of  Circuit  Court  by  writ  of  habeas 
corpus;  Ex  parte  Lange,  18  WalL  166,  21  L.  875,  the  authority  of 
the  Supreme  Court  to  issue  writ  of  habeas  corpus  in  such  cases  is 
no  longer  open  to  question;  Ex  parte  Siebold,  100  U.  S.  375,  25  L. 
718,  the  Supreme  Court  is  authorized  to  exercise  appellate  Juris- 
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diction  by  liebeas  corpus;  Ex  parte  Yarbrough,  110  U.  S.  653,  28 
L.  274,  4  S.  Ct.  153,  a  prisoner  held  by  Circuit  Court  without  Juris- 
diction may  be  discharged  on  habeas  corpus;  In  re  Wong  Yung 
Quy,  6  Sawy.  241,  47  Fed.  719,  alien  prisoner  convicted  under 
unconstitutional  statute  may  be  discharged  by  Circuit  Court  on 
habeas  corpus  proceedings;  State  v.  Neel,  48  Ark.  288,  3  S.  W.  633, 
State  Supreme  Court  has  Jurisdiction  to  review  proceedings  of  in- 
ferior courts  upon  habeas  corpus  proceedings.  Cited  in  Ex  parte 
Carrol,  36  Ala.  303,  arguendo,  where  a  person  has  been  denied  re- 
duction of  bail  in  habeas  corpus  proceedings  before  a  Circuit  Court 
or  chancellor,  cannot  make  a  second  application  on  cumulative  evi- 
dence; Ex  parte  Marx,  86  Va.  44,  9  S.  E.  477,  writ  will  not  issue 
to  correct  mere  error. 

Distinguished  in  Ex  parte  Parks,  93  U.  S.  23,  23  L.  788,  holding, 
where  no  writ  of  error  lies  to  an  inferior  court  having  Jurisdiction 
of  cause  and  person,  the  Supreme  Court  will  not  review  proceedings 
on  habeas  corpus.  Criticised  in  Ex  parte  Bowler,  16  Mo.  App.  21, 
refusing  to  exercise  appellate  Jurisdiction  in  habeas  corpus  pro- 
ceedings. 

Supreme  Court  —  Habeas  corpus. —  Where  a  case  was  not  origin- 
ally examinable.  Supreme  Court  cannot  examine  the  decision  of  the 
Circuit  Court  on  a  writ  of  habeas  corpus,  per  Curtis,  J.,  dissent- 
ing, p.  331. 

Cited  and  approved  in  Ex  parte  Bowler,  16  Mo.  App.  22,  refusing 
to  exercise  appellate  Jurisdiction  in  habeas  corpus  proceedings. 

Miscellaneous. —  Cited  generally  in  State  v.  Forkner,  94  Iowa, 
18,  62  N.  W.  777,  28  L.  R.  A.  212,  under  Iowa  Constitution  the 
power  of  pardon  exists  only  after  conviction. 

18  How.  331-580,  15  L.  401,  DODGE  v.  WOOLSEY. 

Corporations. —  A  stockholder  has  a  remedy  in  a  court  of  equity 
to  enjoin  the  violation  of  the  corporate  franchise  and  to  prevent 
the  misappropriation  of  funds  where  his  remedy  at  law  is  in- 
adequate; therefore,  where  bank  directors  refused  to  resist  the  pay- 
ment of  a  tax  which  they  believed  to  be  improper,  a  stockholder 
had  a  right  to  tile  a  bill  asking  for  the  proper  remedy,  p.  341. 

Subsequent  cases  have  extensively  relied  upon  and  followed  this 
holding.  In  the  Federal  courts  are:  Davis  v.  Gray,  16  Wall.  220, 
21  L.  453,  holding  Circuit  Court  may  enjoin  State  officer  from 
executing  law  in  conflict  with  Federal  Constitution  or  statutes.  In 
violation  of  complainant's  rights;  Dewing  v.  Perdicarles,  96  U.  S. 
197,  24  L.  656,  in  suit  by  original  stockholder  to  compel  cancellation 
of  certificates  of  stock  issued  to  purchasers  of  stock  sequestered 
and  sold  by  order  of  Confederate  court,  the  corporation  was  prop- 
erly made  a  party;  Pollock  v.  Farmers*  Loan  &  Trust  Co.,  157  U. 
S.  553,  554,  39  L.  809,  15  S.  Ct.  679,  United  States  Circuit  Court 
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has  Jurisdiction  of  bill  filed  by  stockholders  to  enjoin  corporation 
from  voluntarily  paying  tax  claimed  to  be  unconstitutional;  Heath 
V.  Erie  Ry.,  8  Blatchf.  396,  401,  402,  P.  C.  6,306,  stockholder  might 
bring  bill  against  ministerial  officers  of  corporation  to  account  for 
breach  of  duty  in  exercising  powers  ultra  vires;  Pond  v.  Vermont 
VaUey  R.  R.,  19  Fed.  Cas.  976,  affirming  holding  In  regard  to  Juris- 
diction in  S.  C,  12  Blatchf.  287.  294.  296,  F.  O.  11,265,  court  of 
equity   has  Jurisdiction   of  suit  by  stockholders   to  restrain   the 
execution  of  a  lease  of  railroad  made  In  disregard  of  stockholders* 
rights  and  interests;  Hardon  v.  Newton,  14  Blatchf.  379,  F.  C.  6,054, 
court  of  equity  could  prevent  continuance  of  breach  of  trust  on 
part  of  officers  of  corporation  If  relief  should  be  specifically  prayed 
for  by  stockholder;  Shoemaker  v.  National  Mechanics*  Bank,  2  Abb. 
(U.  S.)  418,  1  Hughes,  101,  F.  O.  12,801,  assuming  Jurisdiction  of 
bill  by  stockholder  against  officer  of  bank  but  refusing  injunction 
upon  the  facts;  Bradley  v.  Farwell,  1  Holmes,  434,  F.  C.  1,779, 
directors  of  insolvent  corporation  cannot  secure  to  themselves  any 
advantage  over  other  creditors;  Gray  v.  Davis,  1  Woods,  425,  F.  C. 
5,715,  bill  in  equity  to  restrain  governor  of  State  from  issuing 
patents  to  land  is  not  a  suit  against  the  State;  Louisiana,  etc., 
Lottery  Co.  v.  Fitzpatrick,  3  Woods,  256,  259,  F.  C.  8.541,  Federal 
courts  have  Jurisdiction  in  case  arising  out  of  the  unlawful  repeal 
of  a  lottery  franchise  by  State  legislature,  irrespective  of  citizen- 
ship of  parties;  City  of  Wheeling  v.  Mayor  of  Baltimore,  1  Hughes, 
95,  F.  C.  17,502,  where  controversy  was  between  different  classes 
of  stockholders  and  corporation  elected  not  to  bring  suit,  a  stock- 
holder might  bring  bill  to  settle  controversy;  Trustees  of  Mutual 
B.  F.  &  D.  Savings  Bank  v.  Bossieux,  4  Hughes,  411,  3  Fed.  837. 
trustees  in  bankruptcy  of  insolvent  bank  may  sue  directors  for 
moneys  lost  by  gross  negligence;  Cleveland  v.  La  Crosse  &  M.  R. 
R.,  5  Fed.  Cas.  1031,  a  Judgment  creditor  may  maintain  a  bill  against 
corporation  and  directors  to  set  aside  their  voluntary  conveyance 
in  fraud  of  creditors;  Forbes  v.  Gracey,  9  Fed.  Cas.  402,  right  of 
stockholder  to  enjoin  the  collection  of  illegal  taxes  is  authoritatively 
settled;  Jessup  v.  Chicago  &  A.  R.  R.,  13  Fed.  Cas.  575,  enjoining 
collection  of  illegal  taxes  at  instance  of  shareholder  In  corporation; 
Combination  Trust  Co.  v.  Weed,  2  Fed.  25,  F.  C.  14,207,  a  president 
Is  liable  for  property  of  corporation,  which  he  has  improperly  ap- 
plied to  his  own  use;  Hill  v.  Glasgow  R.  R.,  41  Fed.  614,  stockholder 
may  enjoin  misapplication  of  corporate  funds    under    agreement 
entered  into  before  Issuance  of  stock;  Ranger  v.  Champion  Cotton 
Press  Co.,  52  Fed.  613.  614,  bill  by  stockholder  against  corporation, 
president,  and  all  other  stockholders,  charging  president  with  ap- 
plying moneys  to  his  own  benefit  states  case  for  equitable  relief; 
Hirsh  V.  Jones.  50  Fed.  138,  stockholders'  remedy  against  officers 
and  directors  for  willful  waste  of  assets  is  in  equity  and  not  at 
law;  Barnes  v.  Kornegay,  62  Fed.  675,  minority  stockholders  may 
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maintain  bill  to  restrain  directors  from  listing  exempt  property  for 
taxation;  Farmers'  Loan  &  Trust  Co.  v.  Toledo,  A.  A.  &  N.  M.  Ry., 
67  Fed.  53,  refusal  of  directors  to  make  valid  defense  to  foreclosure 
proceedings  requires  court  to  permit  stockholders  to  do  so;  Ball 
V.  Rutland  River  R.  R.,  93  Fed.  515,  In  suit  by  stockholders  to 
restrain  acts  of  corporation  allegation  of  want  of  collusion  is  im- 
material; De  Neufville  v.  New  York  &  N.  Ry.  Co.,  81  Fed.  13,  51 
U.  S.  App.  379,  bin  by  stockholder  alleging  a  conspiracy  to  force 
company  into  insolvency  states  case  for  relief  in  equity.     In  the 
State  courts  the  following  indorse  and  apply  the  syllabus  ruling: 
Bliss  V.  Anderson,  31  Ala.  621,  70  Am.  Dec.  512,  stockholder  may 
file  bill  to  restrain  officers  of  corporation  from  committing  an  act 
which  would  subject  company  to  fines  and  penalties;  Nathan  v. 
Tompkins,  82  Ala.  445,  2  So.  749,  reinstating  injunction  restraining 
illegal  officers  from   interfering  in   control  and   management  of 
corporation;  Memphis  &  Charleston  R.  R.  v.  Woods,  88  Ala.  047, 
16  Am.  St  Rep.  97,  7  So.  114,  7  L.  R.  A.  612,  and  note,  where  rival 
railroad  secured  control  of  majority  of  stock  in  another  railroad, 
and  mismanaged  its  affairs  for  the  purpose  of  benefiting  rival  com- 
pany, injunction  will  lie  to  prevent  the  voting  of  such  majority 
stock  at  directors'  election;  Wright  v.  OroviUe  M.  Co.,  40  Cal.  27,  at 
instance  of  stockholder,  court  of  equity  will  restrain  corporation 
from  doing  acts  within  Its  authority  if  such  acts  amount  to  a 
breach  of  trust;  Ashton  v.  Dashaway  Assn.,  84  Cal.  67,  68,  22  Pac. 
662,  663,  7  L.  R.  A.  811,  a  benevolent  association  not  incorporated  for 
pecuniary  profit  cannot  divide  corporate  property  or  funds  among  its 
members:  Carlton  v.  Southern  Mutual  Ins.  Co.,  72  Ga.  402,  court  of 
equity  will  decree  a  dividend  and  distribute  it;  Board  of  Com- 
missioners, etc.    V.  Lafayette,  M.  &  B.  R.  R.,  50  Ind.  101,  action 
would  lie  on  behalf  of  stockholder  for  an  injunction,  and  to  declare 
void  agreement  and  assignment  made  ultra  vires;  Carter  v.  Ford 
Plate  Glass  Co.,  85  Ind.  182,  where  company  was  In  the  hands  of 
its  enemies,  stockholders  are  allowed  to  bring  suit,  the  company 
being  the  real  beneficiary;  Ryan  v.  Leavenworth,  A.  &  N.  R.  R.,  21 
Kan.  404,  stockholders  are  cestui  que  trusts  as  to  property  and 
effects  of  corporation  and  may  maintain  action  against  officers  for 
frauds;  Knabe  v.  Temot,  16  La.  Ann.  15,  where  members  of  lodge 
in  control  rented  property  to  rival  lodge  made  up  of  themselves, 
other  individual  corporators  might  maintain  action;  Mottu  v.  Prim- 
rose, 23  Md.  501,  mandamus  lies  at  instance  of  individual  stock- 
holder to  compel  the  holding  of  an  annual  meeting  in  accordance 
with  by-laws;  Booth  v.  Robinson,  55  Md.  439,  where  It  appears  that 
a  majority  of  the  directors  are  adverse  to  other  stockholders  and 
combined  against  them,  formal  demand  that  corporation  take  action 
unnecessary;  Miner  v.  Belle  Isle  Ice  Co.,  03  Mich.  112,  115,  53  N.  W. 
223,  224,  17  L.  R.  A.  417,  418,  granting  prayer  for  a  receiver  and 
an  accounting,  and  to  wind  up  affairs  of  corporation  at  instance  of 
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individual  stockholder;  Morrill  y.  Little  Falls  Mfg.  Co.,  46  Minn. 
266,  48  N.  W.  1126,  stockholder  may  sue  both  at  law  and  in  equity 
in  his  own  name  on  behalf  of  corporation;  Wilcox  v.  Bickel,  11 
Neb.  156,  8  N.  W.  436,  plaintilTs  petition  seeking  to  protect  corpo- 
rate property  from  consequence  of  fraudulent  conveyances  was 
proper;  March  v.  Eastern  R.  R.,  40  N.  H.  567,  77  Am.  Dec.  732, 
minority  of  stockholders  against  directors,  against  the  corporation 
and  against  all  other  persons  to  enjoin  breach  of  trust  duty;  Dow 
V.  Northern  R.  R.,  67  N.  H.  64,  36  Atl.  542,  lease  invalid  as  against 
dissenting  minority  stockholders;  Menfphis  Gayoss  Gas  Co.  v.  Wil- 
liamson, 9  Helsk.  334,  where  refusal  of  directors  amounted  to  a 
default  involving  a  breach  of  duty. 

Cited  also  in  Clark  v.  Omaha  &  S.  W.  R.  R.,  5  Neb.  346,  in  dis- 
senting opinion,  majority  holding  action  maintainable,  the  contract 
being  contrary  to  public  policy.  Approved  in  the  following  dissent- 
ing opinions,  arg^uendo:  Farris  v.  Vannier,  6  Dak.  Ter.  213,  42  N. 
W.  41.  3  L.  R.  A.  724;  City  of  St  Louis  v.  Alexander,  23  Mo.  522. 
See  the  following  notes,  41  Am.  Dec.  368,  and  53  Am.  Dec.  641,  646, 
647,  651. 

Cited,  arguendo,  in  the  following  cases:  Memphis  v.  Dean,  8 
Wall.  73,  19  L.  328,  refusal  of  board  of  directors  to  sue  is  essential 
in  order  to  give  a  stockholder  any  standing  in  court;  San  Mateo 
County  V.  Southern  Pacific  R.  R.,  8  Sawy.  285,  13  Fed.  760,  in 
concurring  opinion,*  tax  laws  cannot  discriminate  against  corpora- 
tions; Singer  Mfg.  Co.  v.  Yarger,  2  McCrary,  585,  12  Fed,  488, 
remedy  for  fraud  is  allowed  by  general  principles  of  equity  Juris- 
prudence prevailing  in  Federal  courts;  Hancock  v.  Walsh,  3  Woods. 
360,  F.  C.  6,012,  United  States  Circuit  Court  has  Jurisdiction  of 
bill  against  commissioner  of  State  land  office  to  restrain  him  from 
allowing  location  of  certain  lands;  Grant  v.  Attrlll,  11  Fed.  470. 
sale  of  stock  because  of  threatened  future  assessments,  not  so 
tainted  with  fraud  as  to  render  it  void;  Taylor  v.  Holmes,  14  Fed. 
507,  assuming  Jurisdiction  of  suit  by  stockholders  against  corpora- 
tion but  dismissing  bill  on  other  grounds;  Secor  v.  Singleton,  41 
Fed.  727,  suit  by  stockholders  essentially  a  suit  by  the  corpora- 
tion; Consolidated  Water  Co.  v.  Babcock,  76  Fed.  251,  as  to  when 
corporation  is  a  necessary  party;  Tutwiler  v.  Tuskaloosa,  etc.,  Co., 
89  Ala.  396,  7  So.  399,  discussing  parties  to  bill  between  stock- 
holders and  corporation;  Mississippi,  O.,  etc.,  R.  R.  v.  Cross,  20  Ark. 
453,  in  suit  upon  assessment,  stockholder  cannot  show  that  corpo- 
ration has  violated  charter,  the  remedy  is  by  injunction  to  restrain 
abuse;  Wheeler  v.  Pulman  Iron  &  Steel  Works,  143  111.  207,  32  N. 
B.  423,  17  L.  R.  A.  820,  discussing  remedy  of  stockholders  for  mis- 
management and  fraud;  Des  Moines  Gas  Co.  v.  City  of  Des  Moines, 
44  Iowa,  510,  24  Am.  Rep.  759,  courts  will  not  enjoin  passage  of 
unconstitutional  ordinance,  such  action  unnecessary  as  ordinance 
can  have  no  effect;  Searle  v.  Abraham,  73  Iowa,  509,  35  N.  W.  613, 
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to  the  same  point;  Stewart  y.  Erie  &  Western  Trans.  Co.,  17  Minn. 
398,  where  company  repudiates  illegal  contract  and  refuses  to  be 
bound  by  it,  there  was  no  occasion  for  plaintiff,  as  stockholder,  to 
commence  proceedings;  Blssell  v.  Michigan  Southern  &  N.  I.  R.  R., 
22  N.  Y.  275,  304,  railroad  company  operating  a  road  beyond  limits 
authorized  by  charter,  liable  for  damage  resulting  from  negligence 
of  employes;  Leslie  v.  LoriUard,  110  N.  Y.  536,  18  N.  B.  367,  1  L. 
R.  A.  461,  and  note,  exercise  of  equity  Jurisdiction  rests  in  the 
sbund  discretion  of  the  court,  and  depends  upon  the  special  circum- 
stances disclosed;  Sims  v.  Street  R.  R.,  37  Ohio  St.  566,  will  of 
directors  acting  within  scope  of  their  powers  must  govern  in 
absence  of  fraud  or  breach  of  trust;  Woodfork  v.  Union  Bank,  3 
Gold.  501,  corporation  accepting  a  new  charter  before  the  expira- 
tion of  the  old  one  may  act  under  either  or  both;  Lynn  v.  Polk, 
8  Lea,  235,  259,  in  concurring  opinion,  enjoining  funding  board 
from  executing  unconstitutional  law;  Williams  y.  County  Court, 
26  W.  Va.  527,  bill  by  taxpayer  on  behalf  of  himself  and  all  other 
taxpayers  in  county  will  lie  to  prevent  the  collection  of  an  Illegal 
tax;  Montgomery  Light  Co.  v.  Lahey,  25  So.  1008  (Ala.),  as  to 
rights  of  stockholders  to  maintain  suit 

Distinguished  by  the  following  cases:  Zabriskie  v.  Cleveland, 
C.  &  C.  R.  R.,  23  How.  395,  16  L.  496,  where  corporation  issued 
bonds  under  State  law  but  did  not  fully  comply  with  requirements 
of  law,  a  stockholder  cannot  enjoin  directors  from  paying  interest 
on  bonds  guaranteed;  Rlbon  v.  Railroad  Companies,  16  Wall.  451, 
21  L.  369,  where  bill  was  held  defective  for  want  of  proper  parties; 
Davenport  v.  Dows,  18  Wall.  627,  21  L.  938,  suit  can  only  be  main- 
tained by  stockholder  where  rights  of  corporation  are  involved,  and 
corporation  must  be  made  a  party  to  suit;  Morgan  v.  Railroad 
Co.,  1  Woods,  18,  F.  C.  9,806,  stockholder  cannot  sue  for ,  relief 
in  equity  without  averment  that  corporation  or  its  officers  are 
derelict  in  their  duty;  Samuel  v.  Holladay,  Woolw.  417,  F.  C. 
12,288,  an  individual  shareholder  cannot  prosecute  a  cause  of  action, 
because  corporation  fails  or  refuses  to  do  so;  Newby  v.  Oregon 
Cent  R.  R.,  Deady,  619,  F.  C.  10,144,  corporation  not  liable  to 
stockholders  or  creditors  for  error  of  Judgment;  also  Newby  v. 
Oregon  Cent.  R.  R.,  1  Sawy.  70,  F.  C.  10,145,  where  the  same  ques- 
tion was  involved;  Sullivan  v.  Portland  &  Kennebec  R.  R.,  4 
Cliff.  227,  F.  C.  13,596,  dismissing  bill,  it  not  appearing  that  steps 
had  been  taken  to  secure  co-operation  of  corporation  nor  that  any 
request  was  made  on  behalf  of  complainants;  Camblos  v.  Phila- 
delphia &  R.  R.  R.  Co.,  4  Fed.  Cas.  1100,  refusing  injunction  of 
stockholder  where  value  of  stock  would  not  be  Impaired  or  divi- 
dends lessened  and  complainant  was  not  acting  in  good  faith; 
Porter  v.  Sabln,  36  Fed.  477,  in  action  against  former  directors, 
receiver  refusing  to  bring  suit  must  be  made  a  party  defendant; 
Republican  Mountain  Silver  Mines  v.  Brown,  58  Fed.  647,  19  U.  S. 
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App.  203,  24  L.  R.  A.  778,  court  of  equity  has  no  power  to  interpose 
for  purpose  of  adjusting  controversies  among  shareholders  or 
directors  relative  to  mode  of  conducting  corporate  business;  Wat- 
son V.  United  States  Sugar  Refinery,  68  Fed.  773,  34  17.  S.  App.  81, 
stockholder  suing  for  wrong  to  corporate  body  must  show  that 
board  of  directors  refused  to  set  corporation  in  motion  to  redress 
the  wrong;  Ziegler  v.  Lake  St  El.  R.  R.,  76  Fed.  663,  46  U.  S.  App. 
242,  to  the  same  point;  Smith  v.  PrattviUe  Mfg.  Co.,  29  Ala.  508, 
court  of  equity  will  not  control  action  of  directors  unless  bad  faith, 
willful  abuse  of  discretion,  or  breach  of  duty  is  proven;  Stelner 
V.  Parsons,  103  Ala.  221,  13  So.  774,  bill  must  show  that  corporation 
was  requested  to  bring  suit  and  refused;  Booker,  Bx  parte,  18  Ark. 
341,  a  stockholder  cannot  enjoin  the  collection  of  his  subscription 
to  stock  on  the  ground  that  it  has  done  acts,  not  connected  with 
suit,  amounting  to  a  breach  of  its  charter;  Byers  v.  Rollins,  13 
Ck>lo.  27,  21  Pac.  896,  accounting  could  not  be  ordered,  corporation 
Aot  having  been  made  a  party  plaintiff  or  defendant;  Baker  v. 
Administrator  of  Backus,  32  IlL  102,  108,  court  of  equity  cannot 
control  discretion  of  trustees  at  instance  of  stockholder;  Board  of 
Commissioners,  etc.  v.  Reynolds,  44  Ind.  519,  15  Am.  Rep.  254, 
where  president  of  corporation  having  knowledge  of  real  value  of 
stock,  purchased  shares  from  non-official  stockholder  at  less  than 
real  value,  purchase  valid  in  absence  of  actual  fraud;  Rogers  v. 
Lafayette  Agricultural  Works,  52  Ind.  304,  directors  cannot  be 
enjoined  from  merely  allowing  as  correct  a  fraudulent  account; 
French  v.  (iifford,  30  Iowa,  157,  appointment  of  receiver  and  in- 
junction to  prevent  the  election  of  officers,  unauthorized  under  the 
facts;  Cornell  College  v.  Iowa  County,  32  Iowa,  522,  where  no 
facts  evincing  a  dereliction  of  duty  on  the  part  of  board  of  super- 
visors were  averred;  Slattery  v.  St  Louis  &  N.  O.  Trans.  Co.,  91 
Mo.  227,  60  Am.  Rep.  249,  4  S.  W.  82,  where  complainants  had  a 
complete  remedy  under  statutes;  Gorman  v.  Guardian  Savings 
Bank,  4  Mo.  App.  182,  bill  setting  forth  inexperience  and  in- 
efficiency of  directors,  states  no  grounds  for  equitable  relief;  Lati- 
mer V.  Richmond,  etc.,  R,  R.,  39  S.  C.  52,  17  S.  E.  261,  action  by 
individual  shareholder  must  show  formal  demand  that  directors 
bring  suit  and  must  allege  fraud  or  ultra  vires  or  that  directors 
were  acting  in  their  own  interests;  Park  v.  Petroleum  Co.,  25  W. 
Va.  Ill,  stockholder  not  permitted  to  defend  suit  unless  corpora- 
tion refuses  to  do  so;  Pollock  v.  Farmers*  Loan  &  Trust  Co.,  157 
U.  S.  G09,  39  L.  829.  15  S.  Ct.  700,  in  dissenting  opinion,  majority 
citing  and  relying  upon  principal  case. 

Courts. —  Equity  Jurisdiction  of  Federal  courts  is  independent 
of  local  law  of  any  State,  and  the  same  In  nature  and  extent  as  the 
equity  Jurisdiction  of  Eiijprland,  from  which  it  Is  derived;  It  is  no 
objection  to  this  Jurisdiction  that  there  is  a  remedy  under  the  local 
law,  p.  347. 
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Cited  in  Houghtallng  v.  Ellis,  1  Ariz.  Ter.  384,  holding  Federal 
mles  of  practice  in  equity  not  regulated  or  even  modified  by  the 
State  practice;  Walker  ▼.  Hunt,  2  W.  Va.  495,  08  Am.  Dec.  780, 
arguendo. 

ConBtitutional  law. —  United  States  Constitution  is  supreme  over 
all  the  departments  of  the  national  government,  legislative, 
executive  and  Judicial,  and,  to  the  extent  of  its  delegated  powers, 
over  all  who  made  themselves  parties  to  it.  States  as  well  as  per- 
sons. Nor  does  its  supremacy  end  there;  it  is  supreme  over  the 
people  of  the  United  States,  aggregately  and  in  their  separate 
sovereignties,  pp.  347,  348. 

Cited  with  approval  and  relied  upon  in  Louisiana,  etc..  Lottery 
Co.  V.  Fitzpatrick,  3  Woods,  264,  F.  0.  8,541,  holding  Federal  courts 
have  Jurisdiction  in  case  arising  out  of  the  unlawful  repeal  of  a 
lottery  franchise  by  State  legislature,  irrespective  of  citizenship  of 
parties;  M.  Schandler  Bottling  Co.  v.  Welch,  42  Fed.  565,  enjoining 
criminal  proceedings  under  prohibition  law  violating  interstate 
commerce  clause  of  Federal  Constitution;  Mills  v.  Green,  67  Fed. 
823,  Federal  courts  have  Jurisdiction  of  suit  by  person  of  African 
descent  against  State  officer,  abridging  his  privileges  of  citizen- 
ship by  virtue  of  a  State  law;  Noble  v.  Cullom,  44  Ala.  560,  Con- 
fed'erate  Judges  and  courts  were  illegal  and  their  acts  void; 
Jacoway  v.  Denton,  26  Ark.  644,  State  Constitution  impairing  obli- 
gation of  contracts  for  sale  of  slaves  is  void;  Ex  parte  Rodriguez, 
39  Tex.  759,  where  election  was  illegal,  a  person  could  not  be 
subjected  to  penalty  for  illegal  voting. 

Courts. —  A  stockholder  seeking  to  enjoin  the  commission  of  a 
breach  of  trust  by  directors  who  refuse  to  resist  the  payment  of 
an  unconstitutional  tax,  may,  if  a  resident  of  another  State,  file 
his  bill  in  the  Federal  courts  even  though  the  corporation  could 
not,  p.  356. 

Cited,  approved,  and  principle  followed  in  Allen  v.  Baltimore  ft 
Ohio  R.  R.,  114  U.  S.  314,  29  L.  201,  5  S.  Ct  927,  where  State 
officers  refuse  to  receive  interest  coupons  cut  from  State  bonds  in 
payment  of  taxes,  they  may  be  enjoined,  in  Federal  court,  from 
selling  assessed  property,  thereby  causing  irreparable  injury;  Scott 
V.  Donald,  165  U.  S.  112,  41  L.  653,  17  S.  Ct  263,  United  States 
Circuit  Courts' will  enjoin  State  officers  from  executing  an  uncon- 
stitutional statute  where  Irreparable  injury  would  otherwise  re- 
sult; Langdon  v.  Fogg,  21  Blatchf.  396,  18  Fed.  8,  where  one  of 
several  complainant  stockholders  of  a  New  York  corporation  re- 
sided in  New  Jersey,  suit  against  corporation  for  an  accounting 
might  be  removed  to  Federal  court;  Mlnot  v.  Philadelphia,  W.  & 
B.  B.  R.,  2  Abb.  (U.  S.)  330,  F.  C.  9,646,  Circuit  Courts  have  Jurisdic- 
tion of  suit  brought  by  citizen  of  another  State  against  corporation 
of  State  in  which  court  is  held,  although  holding  charters  from  other 
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States;  Gray  v.  Davis,  1  Woods,  427,  F.  O.  6,715,  Federal  court  has 
Jurisdiction  of  suit  brought  by  a  resident  of  New  York  as  receiver 
of  a  Texas  corporation  against  the  governor  of  Texas;  Newby  v. 
Oregon  Cent.  R.  R.,  1  Sawy.  69,  F.  0.  10,146,  inability  to  sue  in 
Federal  courts,  no  test  of  liability  to  be  sued  in  them. 

Cited  also  in  In  re  Tyler,  149  U.  S.  188,  37  L.  697,  13  S.  Ct  792, 
arguendo,  holding  property  in  possession  of  a  receiver  appointed 
by  a  Federal  court,  not  subject  to  seizure  under  process  issued  by 
State  court  for  collection  of  taxes;  Cutting  v.  Gilbert,  6  Blatchf. 
263,  F.  C.  3,519,  under  act  of  March  2,  1833,  Federal  courts  may 
enjoin  the  imposition  of  an  illegal  tax,  but  will  refuse  injunction  in 
all  cases  where  remedy  at  law  is  adequate;  Georgia  v.  Atkins,  1 
Abb.  (U.  S.)  25,  F.  0.  6,350,  re-reported  in  35  Ga.  317,  Circuit  Courts 
have  power  to  enjoin  the  collection  of  an  internal  revenue  tax  not 
authorized  by  Congress;  Uphoff  v.  Chicago,  St  L.  &  N.  O.  R.  R., 
5  Fed.  648,  residence  of  corporation  must  be  taken  to  be  in  the 
State  which  created  it;  Bowdoln  College  v.  Merrltt,  63  Fed.  214, 
refusal  of  trustees  to  sue,  thereby  enabling  cestui  que  trust  to  bring 
action  in  Federal  court,  not  regarded  as  collusive. 

Distinguished  in  Hawes  v.  Oakland,  104  U.  S.  462,  454,  457,  459, 
460,  26  L.  829,  831,  832,  in  elaborate  discussion  and  explanation  of 
principal  case,  holding  it  the  duty  of  United  States  Circuit  Court 
to  dismiss  suit  where  parties  were  coUuslvely  Joined  for  purpose 
of  giving  court  Jurisdiction;  Huntington  v.  Palmer,  104  U.  S.  484, 
26  L.  834,  affirming  Hawes  v.  Oakland,  supra,  and  Shelton  v.  Piatt, 
139  U.  S.  598,  599,  35  L.  277,  11  S.  Ct  649,  proceedings  to  collect 
void  taxes  cannot  be  restrained  by  injunction  unless  irreparable 
injury,  or  other  ground  for  equitable  interposition  is  shown;  Adams 
V.  Douglas  County,  1  Fed.  Cas.  112,  McCahon,  255,  non-resident 
taxpayer  cannot  maintain  proceedings  to  restrain  county  officers 
from  issuing  authorized  bonds;  La  Grange  v.  State  Treasurer,  24 
Mich.  472,  473,  474,  where  no  right  secured  by  the  Federal  Con- 
stitution was  involved,  suit  by  non-resident  stockholder  could  not 
transfer  controversy  to  Federal  court  Criticised  in  State  v.  Doyle, 
40  Wis.  212,  213,  214,  Federal  court  has  no  Jurisdiction  of  suit  by 
foreign  corporation  to  restrain  State  officer  from  revoking  license. 

Constitutional  law. —  A  State  law.  Incorporating  a  bank,  and 
fixing  the  rate  of  taxation  for  the  bank,  is  a  contract  between  the 
State  and  the  corporation  and  its  stockholders,  and  a  subsequent 
law,  even  though  passed  under  a  new  State  Constitution,  which 
increases  the  taxation  of  the  bank,  is  forbidden  by  the  Federal 
Constitution  as  violating  the  obligation  of  a  contract,  p.  360. 

Subsequent  citing  cases,  pertaining  to  this  syllabus,  are  numerous. 
In  the  Federal  courts  the  following  indorse  and  apply  its  reasoning: 
Mechanics,  etc..  Bank  v.  Debolt,  18  How.  383,  16  L.  460,  and  Me- 
chanics &  Traders'  Bank  v.  Thomas,  18  How.  385,  15  L.  460,  where 
the  same  question  was  before  the  court;  Franklin  Branch  Bank  v. 
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State,  1  Black,  475,  17  L.  180,  again  affirming  the  unconstitutionality 
of  the  Ohio  law  passed  on  in  the  princii>al  case;  Wright  v.  Sill,  2 
Black,  545,  17  L.  333,  to  the  same  point;  Von  Hoffman  v.  Qulncy, 
4  WalL  554,  18  L.  410,  State  law  authorizing  city  to  issue  bonds 
and  levy  taxes  to  pay  them,  Is  a  contract  which  cannot  be  with- 
drawn until  satisfied;  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
438,  19  L.  498,  charter  exempting  a  charitable  Institution  from  taxa- 
tion, upon  its  acceptance,  becomes  ^a  contract  which  State  may  not 
violate;  Farrington  v.  Tennessee,  95  U.  S.  690,  24  L.  561,  law  im- 
posing additional  tax  on  bank  stock,  contrary  to  charter,  is  void; 
Talcott  V.  Township  of  Pine  Grove,  1  Fllpp.  129,  F.  C.  13,735,  bonds 
authorized  by  municipality  in  aid  of  railroad,  as  provided  by  act  of 
legislature,  are  valid;  Gray  v.  Davis,  1  Woods,  424,  F.  0.  5,715, 
legislative  grant  of  lands  to  railroad  is  a  contract  between  State  and 
company;  Sala  v.  City  of  New  Orleans,  2  Woods,  194,  F.  0.  12,246, 
act  of  legislature  imposing  onerous  conditions  upon  the  issue  of 
bonds  by  city  for  purchase  of  water-works,  as  provided  by  bank 
charter,  void;  United  States  v.  Jefferson  County,  5  Dill.  316,  1  Mc- 
Crary,  362,  F.  C.  15,472,  power  given  to  county  to  issue  bonds  and 
levy  special  taxes  for  their  redemption,  cannot  be  impaired  by  sub- 
sequent Constitution  or  statutes. 

State  court  citing  cases  which  approve  and  rely  upon  the  syllabus 
holding  are:  Kirtland  v.  Molton,  41  Ala.  560,  ordinance  affecting 
the  measure  of  damages  for  breach  of  express  contracts,  uncon- 
stitutional and  void;  Broadbent  v.  Tuskaloosa  Scientific  &  Art.  Assn., 
45  Ala.  172,  lottery  privilege  granted  in  charter  cannot  be  repealed 
or  Impaired;  Tuskaloosa  Scientific  &  Art  Assn.  v.  Green,  48  Ala. 
351,  act  repealing  charter,  unconstitutional  and  void;  State  v. 
County  Court,  19  Ark.  372,  State  law  exempting  swamp  lands  from 
taxation  as  a  contract  between  State  and  purchaser;  Jacoway  v. 
Denton,  25  Ark.  646,  State  Constitution  impairing  obligation  of  con- 
tracts for  sale  of  slaves  Is  void;  State  v.  Georgia  R.  R.  &  Banking 
Co.,  54  Ga.  426,  charter  exempting  railroad  from  taxation  for  a 
certain  period  cannot  be  repealed;  Edwards  v.  Jagers,  19  Ind.  413, 
a  conveyance  executed  by  State  cannot  be  revoked  or  Impaired  by 
State  legislation;  Grand  Lodge  of  Masons  v.  City  of  New  Orleans, 
44  La.  Ann.  666,  11  So.  151,  a  State  Constitution  is  a  law  within 
the  meaning  of  the  clause  of  the  United  States  Constitution  forbid- 
ding the  violation  of  contracts;  State  v.  Young,  29  Minn.  540,  9  N. 
W.  747,  amendment  to  State  Constitution  providing  that  no  law 
levying  a  tax  to  pay  principal  or  Interest  on  certain  bonds  shall 
take  effect  until  adopted  by  a  majority  of  State  electors,  is  void; 
Clark  V.  Mitchell,  64  Mo.  582,  military  order  confiscating  debts 
no  defense  to  action  by  creditor;  Scotland  v.  Missouri,  Q.  &  N.  Ry., 
65  Mo.  134,  legislature  could  not  withdraw  tax  exemption  after 
organization  of  company;  Opinion  of  the  Court,  58  N.  H.  624, 
contract  for  tax  exemption  held  valid  by  well-settled  construction 
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of  the  Constitution  cannot  be  invalidated  by  decision  holding  that 
construction  erroneous;  Stat^  etc.  v.  Douglass,  34  N.  J.  L.  85,  cor- 
poration taxable  in  form  prescribed  by  charter  and  not  under  gen- 
eral law;  State,  etc.  v.  Mayor  &  Aldermen  of  Jersey  City,  49  N.  J.  L. 
545,  60  Am.  Rep.  651,  9  Atl.  784,  under  State  statute,  elevator  not 
subject  to  assessment  for  municipal  taxation;  Lehigh  Valley  R.  R. 
Y.  McFarlan,  31  N.  J.  Eq.  723,  charter  unaffected  by  subsequent 
provision  in  State  Constitution  forbidding  the  taking  of  private  prop- 
erty for  public  use  without  compensation  first  made;  Calhoun  v. 
Calhoun,  2  S.  C.  301,  provision  in  State  Constitution  declaring  void 
all  contracts,  the  consideration  of  which  was  the  purchase  of  slaves, 
repugnant  to  Federal  Constitution;  Lewis  y.  Woodfolk,  2  Baxt  47, 
constitutional  amendment  annulling  contracts  for  sale  of  slaves 
made  prior  to  its  adoption  Is  invalid;  Houston  &  G.  N.  R.  R.  v. 
Kuechler,  Commissioner,  36  Tex.  434,  in  concurring  opinion,  hold- 
ing State  could  not  release  herself  from  obligations  previously  im- 
posed by  railroad  charters,  by  the  adoption  of  a  new  Constitution; 
City  of  Brownsville  v.  Basse,  36  Tex.  501,  act  of  incorporation  con- 
veying certain  land  to  city  could  not  be  repeated;  The  Homestead 
Cases,  22  Gratt  282,  12  Am.  Rep.  510,  provision  of  Virginia  Consti- 
tution relating  to  homestead  exemptions  is  in  conflict  with  the 
Federal  Constitution. 

Cited  and  approved  in  State  v.  Northern  Cent  R.  R.,  44  Md.  180, 
dissenting  opinion,  majority  holding  tax  on  corporation  valid,  it 
not  being  within  the  power  of  legislature  to  grant  an  immunity 
which  might  not  be  repealed;  Chenango  Bridge  Co.  v.  Blnghamton 
Bridge  Co.,  27  N.  Y.  119,  majority  holding  provision  in  act  incor- 
porating company  making  it  unlawful  to  erect  another  bridge  or 
ferry  within  two  miles,  a  prohibition  under  existing  laws  and  not 
a  contract  binding  on  State  legislature.     Arguendo,  In  the  follow- 
ing dissenting  opinions:     Louisiana  v.  Jumel,  107  U.  S.  760,  761, 
27  L.  465,  2  S.  Ct.  169,  majority  holding  contract  not  enforceable  by 
suit  against  State  officers,  nor  could  State  be  sued  in  her  own 
courts,  nor  by  citizen  of  another  State  In  Federal  courts;  Ander- 
son V.  Baker,  23  Md.  564;  and  Ljrnn  v.  Polk,  8  Lea,  318,  arguendo; 
72  Am.  Dec.  683,  note.     Approved,  arguendo,  as  follows:     Alpers 
V.  City  and  County  of  San  Francisco,  12  Sawy.  640,  32  Fed.  508, 
Judiciary  may  declare  law  unconstitutional,  but  cannot  enjoin  its 
passage.     Cited  in  Ex  parte  Tate,  39  Ala.  262,  arguendo,  holding 
acts  of  Confederate  Congress  repealing  substitute  laws,  constitu- 
tional; English  y.  Oliver,  28  Ark.  334,  bona  fide  holders  of  bonds 
cannot  be  compelled  to  accept  treasury  certificates;  Central  R.  R. 
V.  Collins,  40  Ga.  624,  628,  charter  is  the  contract  between  State 
and  corporation,  and  the  latter  has  no  power  ultra  vires;  Stevens 
V.  St  Mary's  Training  School,  144  111.  352,  36  Am.  St  Rep.  447, 
32  N.  E.  967,  18  L.  R.  A.  837,  resolution  by  county  board  that  Il- 
legal contract  be  entered  into  cannot  be  enjoined,  but  court  may  en- 
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Join  execution  of  the  contract;  State  y.  Burke,  33  La.  Ann.  504, 
**  debt  ordinance,*'  in  State  Constitution  of  1879,  is  invalid;  Lacrolx 
y.  Essobal,  37  La.  Ann.  537,  courts  haye  power  to  declare  treaties 
unconstitutional;  State  y.  Auditor,  etc.,  47  La.  Ann.  1694,  18  So. 
751,  it  is  for  the  Judiciary  to  determine  the  validity  of  laws;  State 
Board  of  Assessors  v.  Morris  &  Essex  R.  R.,  49  N.  J.  L.  217,  7  Atl. 
837,  State  may  alter  mode  of  ascertaining  cost  of  road,  for  purpose 
of  taxation,  where  substantial  rights  are  not  affected;  Northern  Pa- 
cific R.  R.  y.  Barnes,  2  N.  Dak.  339,  51  N.  W.  393,  State  has  power 
to  classify  railroads  for  purposes  of  taxation. 

Distinguished  in  Salt  Co.  y.  East  Saginaw,  13  Wall.  376,  20  L. 
613,  a  bounty  law  may  be  repealed;  Erie  By.  y.  Pennsylvania,  21 
Wall.  498,  22  L.  598,  language  in  which  surrender  of  power  of 
taxation  is  made  must  be  clear  and  unmistakable;  Shelby  County 
y.  Union  &  Planters'  Bank,  161  U.  S.  156,  40  L.  654,  16  S.  Ct.  560, 
holding  charter  only  limited  amount  of  tax  on  stock  in  hands  of 
stockholders  and  did  not  cover  case  of  capital  stock  of  corporation 
or  its  surplus  or  accumulated  profits;  Pearsall  v.  Great  Northern 
By.,  161  U.  S.  662,  40  L.  843,  16  S.  Ct  709,  although  railway  charter 
gives  general  power  to  consolidate,  legislature  may  subsequently 
prohibit  consolidation  with  parallel  or  competing  lines;  Grand  Lodge, 
etc.  v.  New  Orleans,  166  U.  S.  146,  41  L.  952,  17  S.  Ct.  524,  State  stat- 
ute exempting  hall  from  taxation  **  so  long  as  it  is  occupied  as  a 
grand  lodge  of  F.  &  A.  M.,"  a  mere  continuing  gratuity,  terminable 
at  will;  Hewitt  v.  New  York  &  O.  M.  R.  R.,  12  Blatchf.  464,  F.  O. 
6,443,  where  reservations  in  State  Constitution  and  statutes  gave 
legislature  the  right  to  amend  charter  by  repealing  exemption  from 
taxation;  Baltimore  v.  Pittsburgh  &  C.  R.  R.,  1  Abb.  (TJ.  S.)  10,  F. 
C.  827,  to  the  same  point;  East  Saginaw  Mfg.  Co.  y.  City  of  East 
Saginaw,  19  Mich.  283,  2  Am.  Rep.  91,  State  bounties  for  the  en- 
couragement of  manufactures,  may  be  recalled  at  any  time;  Coul- 
Bon  y.  Harris,  43  Miss.  746,  granting  of  retail  liquor  license  not  an 
abandonment  of  power  to  further  tax  privilege  of  selling  liquor; 
Washington  University  v.  Rowse,  42  Mo.  321,  law  exempting  cor- 
poration from  taxation,  In  its  nature  durante,  bene  placito,  and 
revocable  by  a  subsequent  act;  State  v.  Garroutte,  67  Mo.  459, 
until  subscription  to  railroad  stock  is  actually  made,  legislature  may 
alter  the  same  without  infringing  any  right;  In  re  Lee,  etc..  Bank,  21 
N.  Y.  14,  15,  where  State  reserved  the  right  to  modify  banking  law, 
modification  may  be  made  by  constitutional  amendment;  Jacoway  v. 
Denton,  25  Ark.  664,  in  dissenting  opinion,  majority  citing  principal 
case  as  authority  for  holding  State  Constitution  impairing  obliga- 
tion of  contracts  for  sale  of  slaves,  void.    Criticised  and  denied  in 
Skelly  y.  Jefferson  Branch,  etc.,  Bank,  9  Ohio  St  609,  refusing  to 
follow  principal  case,  holding  it  not  binding  on  State  court;  Mott 
V.  Pennsylvania  R.  R.,  30  Pa.  St.  31,  72  Am.  Dec.  677,  legislature 
cannot  alienate  power  of  taxation  so  as  to  bind  future  legislatures; 
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Plqna  Bank  y.  Knonp,  6  Ohio  St  436,  in  dissenting  opinion,  ma- 
jority entering  mandate  of  United  States  Supreme  Court  revers- 
ing judgment  of  State  court 

Miscellaneous. —  Cited  in  Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala.  79, 
but  without  particular  application;  Baker  v.  Administrator  of 
Backus,  32  111.  106,  arguendo;  Matheny  y.  Golden,  5  Ohio  St  399, 
opinion  of  Campbell,  J.  Cited,  arguendo,  in  dissenting  opinion, 
Commonwealth  y.  Philadelphia  &  Reading  R.  R.,  62  Pa.  St  292, 
1  Am.  Rep.  403,  State  and  Federal  governments  are  sovereign 
within  their  own  sphere;  Lowry  y.  Thompson,  25  S.  C.  431,  1  S.  E. 
152,  arguendo,  in  dissenting  opinion;  11  Wis.  525,  note  by  chief 
justice. 

18  How.  380-383,  15  L.  458,  MECHANICS'  &  TRADERS'  BANK 
y.  DBBOLT. 

Corporations. —  Where  bank  directors  refused  to  resist  the  pay- 
ment of  a  tax  which  they  believed  to  be  improper,  a  stockholder 
had  a  right  to  file  a  bill  asking  for  the  proper  remedy,  p.  383. 

Cited  and  principle  applied  in  Davis  v.  Gray,  16  Wall.  220,  21  L. 
453,  holding  Circuit  Court  may  enjoin  State  officer  from  executing 
law  in  conflict  with  Federal  Constitution  or  statutes,  in  violation  of 
complainant's  right;  Lynn  v.  Polk,  8  Lea,  235,  259,  arguendo,  in 
concurring  opinion,  enjoining  board  from  executing  unconstitutional 
law. 

Courts. —  A  stockholder  seeking  to  enjoin  the  commission  of  a 
breach  of  trust  by  directors,  who  refuse  to  resist  the  payment  of  an 
unconstitutional  tax,  may,  if  a  resident  of  another  State,  ^le  his 
bill  in  the  Federal  courts,  though  corporation  could  not,  p.  383. 

Cited  in  Hancock  v.  Walsh,  3  Woods,  360,  F.  C.  6,012,  holding  bill 
filed  against  land  officer  enjoining  him  from  granting  certain  lands, 
not  a  suit  against  the  State. 

Distinguished  in  State  v.  Burke,  33  La.  Ann.  504,  State  cannot 
be  sued  against  her  will.  Criticised  in  State  v.  Doyle,  40  Wis. 
213,  214,  Federal  court  has  no  jurisdiction  of  suit  by  foreign  cor- 
poration to  restrain  State  officer  from  revoking  license. 

Constitutional  law. —  A  State  law,  incorporating  a  bank  and  fix- 
ing the  amount  of  its  taxation,  is  a  contract  between  the  State  and 
the  corporation  and  its  stockholders,  and  a  subsequent  law,  passed 
imder  a  new  State  Constitution,  increasing  the  taxation  of  a  cor- 
poration, is  void,  as  violating  the  obligation  of  a  contract  p.  383. 

Cited  and  holding  affirmed  in  Franklin  Branch  Bank  v.  State,  1 
Black,  475,  17  L.  180,  where  the  Ohio  statute  passed  on  in  prin- 
cipal case  was  again  before  the  court;  also  in  Wright  v.  SiU,  2 
Black,  545,  17  L.  333,  and  Home  of  Friendless  v.  Rouse,  8  WaU. 
438,  19  L.  498,  charter  exempting  a  charitable  institution  from  taxa- 
tion, upon  its  acceptance,  becomes  a  contract  which  State  may  not 


5d9  Notes  on  U.  S.  Reports.  18  How.  8S4-385 

violate;  Gray  v.  Davis,  1  Woods,  423,  424,  F.  0.  5,716,  legislative 
grant  of  lands  to  railroad  is  a  contract  between  State  and  com- 
pany; Jacoway  v.  Denton,  25  Ark.  646,  State  Constitution  im- 
pairing obligation  of  contracts  for  sale  of  slaves  is  void;  State  v. 
Georgia  R.  R.  &  Banking  Co.,  54  Ga.  426,  charter  exempting  rail- 
road from  taxation  for  a  certain  period  cannot  be  repealed.  Affirmed 
in  East  Saginaw  Mfg.  Go.  v.  City  of  East  Saginaw,  19  Mich.  290, 
arguendo,  in  dissenting  opinion;  also  in  Lynn  v.  Polk,  8  Lea,  318. 
See  72  Am.  Dec.  684,  note. 

Distinguished  In  East  Saginaw  Mfg.  Co.  v.  City  of  Bast  Saginaw, 
19  Mich.  283,  2  Am.  Rep.  91,  State  bounties  for  the  encouragement 
of  manufactures  may  be  recalled  at  any  time.  Criticised  and  denied 
In  Mott  V.  Pennsylvania  R.  R.,  30  Pa.  St  81,  72  Am.  Dec.  677,  holding 
legislature  cannot  alienate  power  of  taxation  so  as  to  bind  future 
legislatures. 

Miscellaneous. —  Cited  in  New  Orleans  Water-Works  Co.  v.  Louis- 
iana Sugar  Co.,  125  U.  S.  86,  31  L.  614,  8  S.  Ct  751,  judgment  of 
State  court  affirming  constitutionality  of  State  law  does  not  con- 
clude the  United  States  courts;  Matheny  v.  Golden,  5  Ohio  St  438, 
note  to  dissenting  opinion;  Lowry  v.  Thompson,  25  S.  0.  431,  1  S.  E. 
152,  arguendo,  in  dissenting  opinion. 

18  How.  384-885,  15  L.  460,  MECHANICS'  &  TRADERS'  BANK 

V.  THOMAS. 

Ck>nstitational  law. —  A  corx)orate  charter  provision  fixing  the 
amount  of  taxation  of  a  bank  is  a  contract  between  the  State  and 
the  corporation  and  Its  stockholders,  and  a  subsequent  law,  passed 
under  a  new  State  Constitution,  increasing  the  taxation  of  a  cor- 
poration, is  void  as  violating  the  obligation  of  a  contract,  p.  384. 

Cited  and  holding  affirmed  in  Home  of  Friendless  v.  Rouse,  8 
Wall.  438,  19  L.  498,  charter  exempting  a  charitable  Institution 
from  taxation,  upon  its  acceptance  becomes  a  contract  which  State 
may  not  violate;  Jacoway  v.  Denton,  25  Ark.  646,  State  Constitu- 
tion Impairing  obligation  of  contracts  for  sale  of  slaves  is  void. 
Approved  in  East  Saginaw  Mfg.  Co.  v.  City  of  East  Saginaw,  19 
Mich.  290,  arguendo,  in  dissenting  opinion.  See  72  Am.  Dec.  683, 
note. 

Distinguished  in  East  Saginaw  Mfg.  Co.  v.  City  of  East  Saginaw, 

19  Mich.  283,  2  Am.  Rep.  91,  State  bounties  for  the  encouragement 
of  manufactures  may  be  recalled  at  any  time.  Criticised  and  denied 
in  Mott  V.  Pennsylvania  R.  R.,  30  Pa.  St  31,  72  Am.  Dec.  OT7, 
holding  legislature  cannot  alienate  power  of  taxation  so  as  to  bind 
future  legislatures. 

Miscellaneous. —  Cited  in  Matheny  t.  Golden,  5  Ohio  St  438»  note 
to  dissenting  opinion. 
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18  How.  885-394,  16  L.  S96,  WILKINS  y.  ALLEN. 

Wills. —  Under  common  law,  as  adopted  by  Pennsylyanla,  the 
heirs  must  take,  nnless  disinherited  by  express  words  or  necessary 
implication;  therefore,  after  snndry  legacies  to  charitable  institn- 
tlons,  bequest  of  "  surplus  "  to  another,  will  not  disinherit  testator's 
heirs  of  his  lands,  pp.  300-383. 

Cited  and  common-law  rule  applied  in  McGullnm  y.  McKensie, 
26  Iowa,  513,  birth  of  child  to  testator  subsequent  to  publication 
of  will,  and  before  death  of  testator,  revokes  will;  Olarkson  y.  Clark- 
son,  8  Bush,  658,  heirs  not  expressly  excluded,  take  residue  of  es- 
tate though  there  be  no  express  formal  deylse  of  such  portion; 
CoCTman  y.  CoCTman,  85  Va.  462,  17  Am.  St  Bep.  71,  where  instru- 
ment excluding  son  of  maker  from  participation  in  estate  made 
no  disposition  thereof,  it  was  no  will  and  son  entitled  to  participate 
as  heir. 

Distinguished  in  Morgan  y.  Huggins,  42  Fed.  874,  9  L.  R.  A.  643, 
holding  clause  in  will,  after  provision  for  burial  of  testator's  body, 
"and  so  much  of  my  worldly  estate  I  give  and  bequeath  to  W.," 
disposed  of  all  property,  except  provision  for  burial  expenses. 

Wills. —  The  interpretation  of  a  will  may  not  be  aided  by  evidence 
of  extrinsic  circumstances,  such  as  testator's  memorandum  of  the 
value  of  his  estate,  p.  393. 

Cited  and  principle  applied  in  Barber  v.  Pittsburgh,  etc.,  R.  R., 
166  U.  S.  109,  41  L.  936,  17  S.  Ct  495,  holding  legal  construction  of 
will  cannot  be  affected  by  testimony  concerning  testator's  state  of 
health  or  length  of  his  life  after  publication  of  will;  Hawman  v. 
Thomas,  44  Md.  43,  evidence  that  testator  intended  by  disputed 
clause  to  give  whole  residue  of  estate,  not  admissible;  Crooks  v. 
Whitford,  47  Mich.  291,  11  N.  W.  103,  parol  evidence  not  admis- 
sible to  supply  omitted  description  of  land.  See  the  following  notes: 
40  Am.  Rep.  294,  46  Am.  Rep.  75,  58  Am.  Rep.  80;  also  valuable 
note  on  extrinsic  evidence  to  explain  wills,  50  Am.  St  Rep.  280, 
281. 

Wills. —  Evidence  is  admissible  to  explain  ambiguities  arising  out 
of  extrinsic  circumstances,  as  to  persons  provided  for,  objects  of 
disposition  and  the  like,  p.  393. 

Cited  and  principle  applied  in  Gilmer  y.  Stone,  120  U.  S.  590,  30 
L.  736.  7  S.  Ct  690,  holding  latent  ambiguity  respecting  object  of 
residuary  gift  could  be  removed  by  extrinsic  evidence;  Morgan  v. 
Huggins,  42  Fed.  872,  9  L.  R.  A.  542,  admitting  evidence  of  clr- 
cumstauces  surrounding  testator  at  time  of  making  will  for  pur- 
pose of  arriving  at  his  intention;  Black  v.  Richards,  95  Ind.  190, 
uncertainty  in  description  cured  by  parol  evidence;  Succession  of 
Allen.  48  La.  Ann.  1050.  55  Am.  St  Rep.  309,  20  So.  199,  legacy  of 
English  education  to  two  small  boys,  not  void  for  uncertainty;  Ham- 
mond V.  Hammond,  55  Md.  581,  extrinsic  evidence  admissible  to 
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determlDe  meaning  of  testator's  words;  Frick  y.  Frlck,  82  Md.  226, 
33  AtL  464,  where  court  looked  to  extrinsic  evidence  to  determine 
testator's  meaning  by  "  the  balance  of  my  estate; "  Oades  v.  Marsh, 
111  Mich.  171,  69  N.  W.  252,  admitting  extrinsic  eyidence  to  iden- 
tify property  described  in  will. 

18  How.  394-395,  15  L.  432,  CONNOR  y.  PEUGH. 

Appeal  and  error. —  No  one  but  a  party  to  a  suit  can  bring  a  writ 
of  error,  therefore,  tenant  neglecting  to  haye  herself  made  party 
<?annot  haye  writ  of  error  to  judgment  against  casual  ejector,  p. 
395. 

Distinguished  in  Van  Camp  y.  Board  of  Commissioners,  etc.,  2 
Idaho,  36,  2  Pac.  723,  where  appellants  were  still  parties  to  pro- 
ceedings and  had  a  beneficial  interest  therein. 

Ejectment. —  Service  of  process  on  tenant  in  possession  ten  days 
before  first  of  term,  held,  sufficient,  p.  395. 

A-ppeal  and  error. —  Motion  to  set  aside  Judgment  and  for  leaye 
to  intervene  is  an  application  to  sound  discretion  of  the  court,  from 
which  no  appeal  lies,  nor  is  it  the  subject  of  a  bill  of  exceptions  or 
writ  of  error,  p.  395. 

Distinguished  in  Strohelm  y.  Delmel,  77  Fed.  804,  46  U.  S.  App. 
639,  holding  order  discharging  defendant  held  >  under  execution 
against  his  person  upon  Judgment  in  ciyll  action,  final  and  appeal- 
able. 

18  How.  896-i03,  15  L.  433,  SOUTH  y.  STATE  OF  MARYLAND. 

Officers  —  Sheriffs. —  For  a  breach  of  a  public  duty,  an  officer  is 
punishable  by  indictment,  but  in  his  ministerial  acts  performed  for 
Indlyiduals  he  is  liable  to  the  party  injured  for  acts  of  misfeasance 
or  non-feasance;  so  a  sheriff  is  not  liable  on  his  official  bond  for 
injuries  suffered  by  plaintiff  from  unlawful  yiolence  of  a  mob,  pp. 
402,  403. 

Cited  and  holding  approyed  in  Cocking  y.  Wade,  87  Md.  543, 
40  Aa  106,  40  L.  R.  A.  631,  sheriff  not  liable  on  his  official  bond 
where  prisoner  was  taken  from  Jail  and  lynched,  sheriff  not  hay- 
ing means  to  resist  mob.  Cited  in  Mayor  of  Baltimore  y.  State,  15 
Md.  400,  arguendo,  sheriff  is  a  constitutional  officer,  and  his  duties 
are  defined  by  the  common  law;  State  y.  Gobin,  94  Fed.  50,  51, 
legal  representative  of  prisoner  murdered  by  mob,  through  wrong- 
ful acts  and  omissions  of  sheriff,  may  maintain  action  against  sure- 
ties of  sheriff.  Explained  in  State  y.  Hill,  60  Fed.  1009,  22  U.  S. 
App.  1,  24  L.  R.  A.  173,  United  States  may  recoyer  under  State 
statute  upon  official  bond  of  sheriff  for  negligently  permitting  es- 
cape of  Federal  prisoner. 
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18  How.  404-409,  15  L.  451,  LAFAYETTE  INS.  00.  T.  PRENOH. 

Courts. —  Ayerment  that  defendant  company  is  "a  citizen"  of 
State  in  which  suit  is  brought,  is  insufficient;  ayerment  must  show 
that  company  is  a  corporation,  created  by  the  laws  of  the  State, 
p.  405. 

Cited  in  Blackburn  y.  Selma,  M.  &  M.  R.  B.,  2  Flipp.  632,  F.  0. 
1,467,  ayerment  that  defendant  corporation  was  created  by  laws 
of  Tennessee  and  that  plaintiff  is  a  citizen  of  Kentucky,  a  suffi- 
cient ayerment  of  jurisdiction;  Lonergan  y.  Illinois  Cent  R.  R., 
55  Fed.  552,  remanding  cause  where  jurisdictional  ayerment  was 
merely  that  corporation  was  a  "  citizen  "  of  State;  Frisbie  y.  Chesa- 
peake &  O.  Ry.,  57  Fed.  3,  to  the  same  point;  American  Sugar-Re- 
fining Co.  y.  Johnson,  60  Fed.  509,  510,  13  U.  S.  App.  681,  ayer- 
ment that  defendant  corporation  is  "a  citizen  of  New  Jersey,"  not 
sufficient  to  support  Federal  jurisdiction;  Rece  y.  Newport,  etc.,  Co., 
32  W.  Va.  171,  9  S.  E.  214,  right  of  corporation  to  sue  citizen  of 
another  State  cannot  be  taken  away  by  sijnply  declaring  it  to  be 
a  citizen  of  the  latter  State.  Cited  and  approyed  in  Manufacturers* 
Nat  Bank  y.  Baack,  2  Abb.  (U.  S.)  234,  8  Blatehf.  139,  F.  0.  9,052, 
arguendo;  also  in  Washington,  A.  &  G.  R.  ^R.  y.  Alexandria  &  W. 
R.  R.,  19  Gratt  604,  100  Am.  Dec.  718. 

Distinguished  in  Coyington  Draw-Bridge  Co.  y.  Shepherd,  20  How. 
233,  15  L.  899,  holding  averment  of  citizenship  of  members  of  cor- 
poration sufficient,  the  court  being  bound  to  Judicially  notice  the 
citizenship  of  a  company  incorporated  under  public  statute;  Grand 
Trunk  R.  R.  y.  Tennant,  66  Fed.  923,  21  U.  S.  App.  682,  there  being 
no  objection  taken,  averment  describing  defendant  company  as 
"  of  Canada,"  and  alleging  it  to  be  a  cori)oration,  construed  to  al- 
lege proper  jurisdictional  facts. 

Pleading. —  Insufficient  averment  of  jurisdiction  in  declaration 
is  cured  by  proper  averment  in  replication  confessed  by  demurrer, 
p.  405. 

Cited  and  followed  in  Railroad  Co.  y.  Harris,  12  WalL  86,  20  L. 
359,  in  suit  for  damages;  McNitt  y.  Turner,  16  Wall.  365,  21  L.  347, 
correct  description  of  land  in  schedule  attached  to  notice  of  in- 
tended application  for  authority  to  sell,  sufficient  to  supply  defect 
in  petition  subsequently  filed;  MuUer  v.  Dows,  94  U.  S.  445,  24  L. 
207,  if  averment  that  corporation  was  brought  into  existence  by 
law  of  some  State  other  than  that  of  which  adverse  party  is  a 
citizen,  appears  anywhere  In  the  pleadings,  it  is  sufficient  Cited  In 
Uphoff  y.  Chicago,  St.  L.  &  N.  O.  R.  R.,  5  Fed.  546,  arguendo,  no 
objection  having  been  taken  to  defective  averment. 

Judgments  —  Corporations. —  Statute  of  Ohio  providing  that  ser- 
vice of  process  on  resident  agent  of  a  foreign  corporation  shall  be 
effectual,  a  Judgment  duly  recovered  in  Ohio  against  an  Indiana 
corporation  is  entitled  to  the  same  faith  and  credit  in  Indiana  as 
in  Ohio,  p.  406. 
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Cited  and  holding  approved  in  Moch  v.  Virginia  F.  &  M.  Ins.  Co., 
4  Hnghes,  119,  10  Fed.  70e,  where  parties  to  Judgment  were  held 
bound  in  home  court  under  principle  of  res  adjudicata;  Gude  v. 
Dakota  F.  &  M.  Ins.  Co.,  7  S.  Dale.  647,  58  Am.  St.  Bep.  862,  65 
N.  W.  27,  holding  recitals  in  Judgment  at  least  prima  facie  evi- 
dence of  Jurisdiction  of  court 

Judgments. —  When  action  Is  brought  in  one  State  on  Judgment 
recovered  in  another,  it  must  not  only  be  shown  to  be  valid  in  State 
where  rendered,  but  also  that  defendant  was  either  personally 
within  Jurisdiction  of  State  or  had  legal  notice  of  suit,  or  was  in 
some  way  subject  to  its  laws,  p.  406. 

Cited  and  approved  in  National  Bank  v.  Furtick,  2  Marv.  (Del.) 
61,  69  Am.  St  Rep.  Ill,  42  AtL  484,  44  L.  K.  A.  121,  holding  debt 
not  subject  to  attachment  under  facts  in  case.  Cited  in  Pennoyer 
V.  Neff,  95  U.  S.  730,  735,  24  L.  571,  573,  arguendo,  holding,  where 
summons  was  by  publication,  a  personal  Judgment  rendered  by  a 
State  court  against  a  citizen  of  another  State  is  invalid;  St  Clair 
V.  Cox,  106  U.  S.  359,  27  L.  226,  1  S.  Ct  362,  as  to  validity  of  stat- 
ute authorizing  service  of  a  copy  of  a  writ  of  attachment  as  a 
summons. 

Corporations. —  A  foreign  corx)oration  can  transact  business  only 
iMth  the  express  or  Implied  consent  of  the  State,  and  this  consent 
may  be  accompanied  by  any  conditions  not  repugnant  to  the  Con- 
stitution or  rules  of  public  law;  therefore,  a  State  has  a  right  to 
impose  the  condition  that  service  of  process  upon  agent  shall  be 
considered  as  service  upon  corporation  itself,  and  supports  a  valid 
Judgment,  p.  407. 

The  citations  indicate  the  importance  which  has  been  attached 
to  this  ruling  by  later  cases.  In  the  Federal  courts,  the  following 
approve  and  apply  the  principle:  Railroad  Co.  v.  Harris,  12  Wall. 
81,  20  L.  358,  where  State  permitted  railroad  to  extend  through  its 
territory  by  re-enacting  corporation's  charter,  no  new  corporation 
was  created  and  old  one  responsible  for  damages  on  entire  line; 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  539,  540,  24  L.  151,  statute 
that  secretary  should  revoke  and  cancel  license  of  foreign  corpora- 
tions transferring  suits  to  Federal  courts,  is  within  the  powers  of 
a  State;  Ex  parte  SchoUenberger,  96  U.  S.  376,  24  L.  854,  where,  in 
accordance  with  State  law,  foreign  company  filed  a  stipulation 
agreeing  that  process  might  be  served  on  resident  agent,  process  of 
Circuit  Court  so  served  gave  Jurisdiction;  Railroad  Co.  v.  Koontz, 
104  U.  S.  10,  26  L.  644,  although  corporation  of  another  State  is 
suable  where  business  is  done  if  laws  make  provision  to  that  effect, 
suit  may  be  removed  to  Federal  court  sitting  in  that  State;  New 
England  Mut  Life  Ins.  Co.  v.  Woodworth,  111  U.  S.  146,  28  L.  381, 
4  S.  Ct  367,  life  insurance  policy  payable  in  State  where  company 
transacts  business  and  is  subject  to  process  of  courts,  is  assets  for 
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purpose  of  administration;  Philadelphia  Fire  Association  y.  New 
York,  119  U.  S.  118,  30  L.  346,  7  S.  Ct  112,  statute  requiring  foreign 
insurance  corporations  to  pay  tax  equal  to  that  required  by  States 
of  their  domiciles  of  New  York  insurance  corporations,  Is  valid  and 
constitutional;  Pembina  Mining  Co.  v.  Pennsylyania,  125  U.  S.  186, 
31  L.  652,  8  S.  Ct.  739,  State  may  grant  privilege  to  foreign  corpora- 
tion conditional  upon  payment  of  license  tax  and  fix  sum  according 
to  authorized  capital  of  corporation;  In  re  Louisville  Underwriters, 
134  U.  S.  493,  33  L.  994.  10  S.  Ct  589,  agent  of  foreign  corporation 
upon  whom  legal  service  might  be  made  in  action  at  law,  may  also 
be  served  in  action  in  admiralty;  New  York,  etc.,  R.  R.  v.  Estill,  147 
U.  S.  608,  37  L.  301,  13  S.  Ct.  451,  corporation  doing  business  In 
State  presumed  to  have  assented  to  statute  governing  foreign  cor- 
porations; Ashley  v.  Ryan,  153  U.  S.  442,  38  L.  777,  14  S.  Ct  866, 
charge  of  percentage  on  authorized  stock  of  railroad  company  as 
fee  for  filing  articles  of  consolidation,  is  not  a  tax  on  interstate 
commerce;  Hooper  v.  California,  155  TJ.  S.  652,  39  L.  299,  15  S.  Ct 
209,  provision  of  California  penal  code  making  it  a  misdemeanor  to 
procure  insurance  for  a  foreign  company  which  had  not  filed  bond 
required  by  State  laws,  is  constitutional;  Conn.  Mutual  Life  Ins. 
Co.  V.  Spratley.  172  TJ.  S.  613,  19  S.  Ct  312,  service  of  process  upon 
agent  of  corporation  In  accordance  with  State  law,  valid;  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  Ry.,  21  Biatchf.  Ill,  13  Fed.  359, 
Federal  court  has  jurisdiction  over  suit  brought  against  a  Canadian 
corporation  doing  business  in  New  York,  where  process  was  served 
on  agent  as  provided  by  New  York  statute;  In  re  Comstock,  3  Sawy. 
221,  F.  C.  3,078,  where  foreign  corporation  failed  to  comply  with 
statute  requiring  the  appointment  of  an  agent  upon  whom  process 
may  be  served,  it  could  not  contract  or  sue  within  State;  Fonda  v. 
British-American  Assur.  Co.,  9  Fed.  Cas.  354,  resolution  of  foreign 
corporation  authorizing  agent  to  acknowledge  service  of  process  is 
an  agreement  for  a  constructive  presence  of  corporation;  Williams 
V.  Empire  Transp.  Co.,  29  Fed.  Cas.  1364,  foreign  corporation  which 
by  State  law  is  amenable  to  process  of  State  courts,  is  "  found " 
within  State  judiciary  act  and  may  be  sued  in  Federal  courts; 
Hayden  v.  Androscoggin  Mills,  1  Fed.  95,  non-resident  trading  cor- 
poration may  be  sued  in  Circuit  Court  for  district  of  Massachusetts; 
Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  12,  foreign  Insurance  company 
amenable  to  process  of  State  court  under  local  statute,  is  subject 
to  jurisdiction  of  Federal  court  sitting  in  same  State;  Carstairs  v. 
Mechanics  &  Traders*  Ins.  Co.,  13  Fed.  824,  service  of  process  of 
United  States  court  sitting  in  Maryland,  upon  agent  of  a  foreign 
corporation,  in  accordance  with  State  statute,  is  valid;  United  States 
v.  American  Bell  Telephone  Co.,  29  Fed.  34,  35,  where  local  stat- 
ute provides  for  suits  against  non-resident  corporations  in  a  reason- 
able and  proper  manner,  they  may  be  sued  in  either  State  or  Fed- 
eral courts;  Zambrino  v.  Galveston,  etc.,  Ry.,  38  Fed.  452,  under 
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Texas  statute,  railway  company  may  be  sued  in  Federal  court  out- 
side of  district  where  principal  office  is  located;  Consolidated  Store 
Service  Co.  v.  Lamson  C.  S.  S.  Co.,  41  Fed.  835,  a  foreign  corpora- 
tion agreeing  to  accept  service  upon  resident  agent,  waives  right  to 
be  sued  in  Federal  court  only  in  district  of  which  it  is  an  inhab- 
itant; Van  Dresser  v.  Oregon  Ry.  &  Nav.  Co.,  48  Fed.  205,  to  the 
same  point;  Chapman  v.  Alabama  O.  S.  R.  R.,  59  Fed.  871,  State 
law  authorizing  suit  against  non-resident  corporations,  does  not 
deprive  corporation  of  right  to  remove  suit  to  United  States  court; 
Dinzy  V.  IlUnois  Cent.  R.  R.,  60  Fed.  53,  service  upon  station  agent 
In  accordance  "with  State  statute,  vests  Federal  court  with  Juris- 
diction in  suit  against  railroad;  Youmans  v.  Minnesota  Title  Tns. 
&  Trust  Co.,  67  Fed.  284,  a  non-resident  may  institute  suit  the  same 
as  a  citizen;  Mooney  v.  Buford,  etc.,  Mfg.  Co.,  72  Fed.  38,  41,  34  TJ. 
S.  App.  581,  foreign  corporation  which  has  complied  with  require- 
ments of  State,  may  be  sued  upon  contracts  of  insurance  made  and 
payable  in  other  States;  Sparks  v.  National  Masonic  Ace.  Assn.,  73 
Fed.  286,  where  corporation  failed  to  file  appointment  of  officer  to 
be  served  with  process,  officer  transacting  business  in  State  may 
be  served. 

In  the  State  courts,  the  syllabus  holding  is  affirmed  and  relied 
upon  as  follo\rs:  Equitable  Life  Ins.  Co.  v.  Vogel,  76  Ala.  448,  52 
Am.  Rep.  346,  executor  of  person  domiciled  in  State  may  sue  for- 
eign insurance  corporation  having  an  office  and  doing  business  in 
State;  Phenlx  Ins.  Co.  v.  Burdett,  112  Ind.  205,  13  N.  E.  705,  statute 
requiring  agents  of  foreign  Insurance  companies  to  retain  money  of 
corporation  coming  into  their  possession  until  adjustment  of  losses, 
is  constitutional;  State  v.  Insurance  Co.  of  N.  A.,  115  Ind.  265,  17 
N.  E.  578,  State  tax  or  license  fee  exacted  from  foreign  insurance 
corporations  is  valid;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46,  41 
Pac.  70,  insurance  company  conclusively  presumed  to  have  assented 
to  requirements  of  statute;  Gravely  v.  Southern  Ice  Machine  Co., 
47  La.  Ann.  392,  16  So.  868,  service  of  process  may  be  made  on 
president  of  foreign  corporation  temporarily  within  State;  Gilles- 
pie V.  Commercial  Mutual  Marine  Ins.  Co.,  12  Gray,  203,  71  Am. 
Dec.  745,  service  upon  inhabitant  of  State  who  issued  policy  is  good, 
although  no  longer  an  agent  of  the  company;  National  Bank  v. 
Huntington,  129  Mass.  448,  449,  a  railroad  incorporated  in  another 
State  may  be  summoned  as  trustee  by  service  upon  treasurer  in 
State  where  action  is  brought;  Wilson  v.  Martin-Wilson  Fire  Alarm 
Co.,  149  Mass.  27,  28,  20  N.  E.  318,  319,  letters-patent  belonging  to 
a  foreign  corporation  may  be  reached  by  creditor  where  process 
Is  served  in  accordance  with  statute;  Reyer  v.  Odd  Fellows,  etc., 
Assn.,  157  Mass.  372,  373,  34  Am.  St.  Rep.  292,  293,  32  N.  E.  471, 
472,  statute  providing  for  service  of  process  upon  foreign  Insurance 
corporations,  valid;  Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich. 
602,  38  N.  W.  482,  State  Insurance  laws  valid  and  commissioner 
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authorized  to  revoke  license  fn  accordance  therewith;  McNlchol 
V.  United  States  Mercantile  Kept.  Agency,  74  Mo.  473,  service  of 
process  on  officer  of  non-resident  corporation,  in  accordance  with 
statute,  has  the  effect  of  personal  service;  Daggs  v.  Orient  Life 
Ins.  Co.,  136  Mo.  391,  398,  58  Am.  8t  Rep.  641,  646,  38  S.  W.  86,  88, 
85  L.  R.  A.  229,  231,  State  law  providing  that  defendant  may  not 
deny  that  property  was  worth  full  amount  insured  at  time  of  is- 
suing policy,  is  valid;  March  v.  Eastern  R.  R.,  40  N.  H.  582,  583, 
77  Am.  Dec.  750,  where  authorized  attorney  was  served  and  ap- 
peared: Gibbs  V.  Queen  Ins.  Co.,  63  N.  T.  131,  service  of  summons 
on  attorney  appointed  by  British  corporation  for  that  purpose,  as 
required  by  State  law,  is  valid;  Pringle  v.  Woolworth,  90  N.  Y.  509, 
Judgment  valid  where  summons  was  served  upon  insurance  com- 
missioner in  accordance  with  State  law;  New  York  Life  Ins.  Co.  v. 
Beat,  23  Ohio  St.  113,  non-resident  corporations  treated  for  purposes 
of  suit  as  corporations  of  State;  Western  Union  Telegraph  Co.  v. 
Mayer,  28  Ohio  St.  539,  State  may  tax  gross  receipts  of  express  and 
telegraph  companies  operating  within  State;  Bank  of  British  Col- 
umbia V.  Page,  6  Or.  434,  contract  made  by  foreign  corporation 
before  complying  with  requiremeuts  of  State  laws,  is  void  as  to 
third  parties;  Commonwealth  v.  New  York,  L.  B.  &  W.  R.,  129  Pa, 
St.  476,  15  Am.  St.  Rep.  727,  18  Atl.  413,  State  had  right  to  impose 
condition  that  corporations,  domestic  or  foreign,  should,  upon  pay- 
ment of  interest  on  corporate  bonds,  deduct  amount  of  State  tax 
and  pay  same  to  State;  Lasher  v.  Stlmson,  145  Pa.  St.  35,  23  Atl. 
552,  where  non-resident  corporation  had  not  complied  with  con- 
ditions of  State  law,  person  acting  as  their  agent  became  personally 
liable  on  contract;  Life  Ins.  Co.  v.  Spratley,  99  Tenn.  327,  328,  42 
S.  W.  146,  44  L.  R.  A.  444,  Tennessee  statute  authorizing  service 
of  process  on  agent  of  foreign  corporations,  constitutional;  Osborne 
V.  Shawmut  Ins.  Co.,  51  Vt  282,  condition  of  statute  is  a  valid 
and  binding  agreement;  State  v.  Doyle,  40  Wis.  197,  22  Am.  Rep. 
701,  statute  authorizing  issue  of  license  to  non-resident  corporations 
only  on  condition  of  their  filing  agreement  not  to  remove  suits  to 
Federal  courts,  is  valid. 

Approved  in  New  York  Life  Ins.  Co.  v.  Smith,  41  S.  W.  688  (Tex. 
Civ.  App.),  dissenting  opinion,  majority  holding  statute  imposing 
penalty  upon  life  and  health  insurance  companies  falling  to  pay  pol- 
icies within  time  specified,  unconstitutional.  See  also  the  following 
notes:  95  Am.  Dec.  537,  538,  96  Am.  Dec.  340,  13  Am.  Rep.  300. 
Cited  also  in  St  Louis  v.  Ferry  Co.,  11  Wall.  429,  20  L.  194,  hold- 
ing city  could  not  tax  ferry-boats  having  city  as  one  of  their  ter- 
mini; Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  108,  110,  42  L.  067, 
968,  18  S.  Ct.  529,  530,  existence  of  such  statute  not  essential  to 
jurisdiction  of  United  States  Circuit  Courts;  Ehrman  v.  Teutonia 
Ins.  Co.,  1  McCrary,  128,  129,  1  Fed.  476,  477,  failure  to  observe 
statutory  requirements,  subjects  non-resident  corporations  to  pen- 
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altles  prescribed,  but  does  not  invalidate  i>olicies  to  prejudice  of 
policyholder;  St.  Louis  Wire-Mill  Co.  v.  Consolidated  Barb-Wire 
Co.,  32  Fed.  804,  it  is  for  Federal  court  to  determine  whether  non- 
resident corporation  has  transacted  business  in  State  or  has  an 
agent  therein  upon  whom  serylce  may  be  made;  Chattanooga  R.  & 
C.  R.  R.  V.  Evans,  66  Fed.  814,  31  U.  S.  App.  432,  non-compliance 
with  conditions  by  foreign  corporation  does  not  invalidate  a  pur- 
chase, but  merely  subjects  offender  to  prescribed  punishment; 
Barber  Asphalt  Paving  Co.  v.  City  of  New  Orleans,  41  La.  Ann. 
1017,  6  So.  794,  debts  due  foreign  corporations  by  residents  of  State 
cannot  be  taxed;  Hobbs  v.  Manhattan  Ins.  Co.,  66  Me.  421,  96  Am. 
Dec.  474,  conditions  prescribed  by  State  law  do  not  prohibit  foreign 
corporation  from  removing  suit  to  Federal  court;  Gibson  v.  Manu- 
facturers' Ins.  Co.,  144  Mass.  82,  10  N.  E.  732,  service  on  agent  whom 
plaintiff  believed  to  be  qualified,  valid;  Dodge  v.  Minnesota,  IB 
Minn.  460,  as  to  whether  corporation  might  remove  case  from  State 
to  Federal  court;  National  Fire  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq. 
478,  32  Atl.  667,  as  to  Jurisdiction  in  case  of  foreign  attachment; 
Wright  V.  Lee,  2  S.  Dak.  609,  61  N.  W.  710,  acts  of  foreign  corpora- 
tions are  not  void,  although  requirements  of  State  law  have  not 
been  complied  with;  Randall  v.  Collins,  68  Tex.  232,  parol  evidence 
admissible  to  show  fraud  in  sheriffs  return;  Baltimore  &  Ohio  R. 
B.  V.  Pittsburgh,  W.  &  K.  R.  R.,  17  W.  Va.  878,  in  action  to  con- 
demn property  for  use  of  railroad.  Cited  in  Philadelphia  Fire  Assn. 
V.  New  York,  119  U.  S.  126.  30  L.  349,  7  S.  Ct.  116,  in  dissenting 
opinion,  majority  also  citing  and  relying  upon  principal  case. 

Distinguished  in  Insurance  Co.  v.  Morse,  20  Wall.  466,  22  L.  370, 
holding  statute  requiring  foreign  corporation  to  agree  not  to  re- 
move suits  to  Federal  courts,  unconstitutional;  St  Clair  v.  Cox, 
106  U.  S.  356,  357,  27  L.  226,  1  S.  Ct  359,  360,  service  of  process 
upon  ofllcer  of  foreign  corporation,  casually  within  the  State,  not 
a  proper  service  under  State  law;  Barron  v.  Bumside,  121  U.  S. 
200,  30  L.  920,  7  S.  Ct  936,  Iowa  statute  requiring  stipulation  not  to 
remove  certain  suits  to  Federal  courts,  invalid;  Southern  Pacific 
Co.  V.  Denton,  146  TJ.  S.  207,  36  L.  945,  13  S.  Ct  46,  to  the  same 
point;  Wilson  v.  Seligman,  144  U.  S.  45,  36  L.  339,  12  S.  Ct  542, 
liability  of  stockholders,  under  State  statute,  upon  Judgment  against 
corporation,  does  not  extend  to  residents  of  other  States;  Goldey 
V.  Morning  News,  166  U.  S.  622,  39  L.  518,  16  S.  Ct  561,  corporation 
not  incorporated,  nor  doing  business  nor  having  agent  in  State  in 
which  suit  is  brought,  does  not  waive  right  to  object  to  Jurisdiction 
by  special  appearance  for  purpose  of  removing  cause;  Blake  v. 
McClung,  172  U.  S.  255,  19  S.  Ct  171,  statute  permitting  foreign 
corporations  to  carry  on  business  in  State,  but  providing  that  resi- 
dent creditors  shall  have  priority  in  distribution  of  assets,  is  un- 
constitutional; Pomeroy  v.  New  York  &  N.  H.  R.  R.,  4  Blatchf.  122, 
F.  O.  11,261,  provisions  of  Federal  Judiciary  act  requiring  civil 
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suit  to  be  brought  In  district  of  which  defendant  is  an  inhabitant^ 
cannot  be  modified  or  changed  by  State  law;  Hartford  Fire  Ins. 
Ck>.  v.  Doyle,  6  Biss.  464,  F.  G.  6,160,  granting  injunction  restrain- 
ing forfeiture  of  corporation's  license.  State  law  requiring  such  for- 
feiture when  non-resident  corporation  should  remove  suit  to  Fed- 
eral court;  Stillwell  v.  Empire  Fire  Ins.  Co.,  23  Fed.  Oas.  91,  State 
law  legalizing  service  of  process  on  agent  of  foreign  corporation,  can- 
not make  corporations  "inhabitants"  of  State  or  "found"  within 
it,  so  as  to  give  Federal  court  Jurisdiction;  Boston  Electric  Co. 
V.  Electric  Gas-Lighting  Co.,  23  Fed.  830,  in  the  absence  of  State 
law  authorizing  service  of  process  on  agent  of  non-resident  corpora- 
tion, such  service  could  not  give  Federal  court  jurisdiction;  United 
States  Graphite  Co.  v.  Pacific  Graphite  Co.,  68  Fed.  444,  service  of 
process  upon  oflQcer  of  non-resident  corporation,  who  is  casually 
within  State,  insufllclent  to  confer  jurisdiction;  Reimers  v.  Seatco 
Mfg.  Co.,  70  Fed.  576,  87  U.  S.  App.  426,  30  L.  R.  A.  866,  State 
court  had  no  jurisdiction  in  rem  to  pronounce  judgment  in  favor  of 
a  non-resident  against  non-resident  corporation,  by  garnishment 
of  a  debt  due  from  another  foreign  corporation,  not  payable  within 
State;  MetropoUtan  Life  Ins.  Co.  v.  M'Nall,  81  Fed.  886,  State 
insurance  superintendent  could  not  revoke  license  of  insurance 
company  for  refusal  to  pay  alleged  loss  until  legality  of  claim  had 
been  adjudicated;  State  v.  Woodruff  Sleeping  Coach  Co.,  114  Ind« 
157,  15  N.  E.  815,  State  cannot  tax  earnings  of  sleeping-car  com- 
pany engaged  in  interstate  commerce;  Commonwealth  v.  East  Ten- 
nessee Coal  Co..  97  Ky.  242,  30  S.  W.  609,  State  cannot  require  a 
foreign  corporation  to  surrender  its  right  to  sue  in  Federal  courts 
as  condition  to  permission  to  transact  business  in  State;  Smith  v. 
Mutual  Life  Ins.  Co.,  14  Allen,  340,  foreign  cori)oratlon  appearing 
as  required  by  statute,  may  still  plead  want  of  jurisdiction  of 
subject-matter,  or  that  remedy  is  not  within  powers  of  court;  Roth- 
rock  V.  Dwelllng-House  Ins.  Co.,  161  Mass.  425,  42  Am.  St.  Rep. 
420,  37  N.  E.  207,  23  L.  R.  A.  863,  where  corporation  had  not  filed 
stipulation  required  by  statute,  there  could  be  no  valid  service  of 
process;  McNaughton  v.  McGlrl,  20  Mont  128.  63  Am.  St  Rep. 
612,  49  Pac.  652,  38  L.  R.  A.  369,  statute  of  Montana  affecting  non- 
resident corporations.  Is  void  as  to  corporations  engaged  in  inter- 
state commerce;  Plimpton  v.  Bigelow,  93  N.  Y.  599,  shares  of  non- 
resident corporation  cannot  be  attached  by  leaving  copy  of  attach- 
ment and  notice  with  resident  secretary;  Caldwell  v.  Armour,  43 
Atl.  518  (Del.),  statute  prescribing  a  different  mode  of  service  of 
summons  upon  agents  of  non-resident  corporations,  is  repugnant 
to  the  Federal  Constitution. 

Corporations  existing  only  by  virtue  of  a  law  of  a  State,  cannot 
be  deemed  to  pass  personally  beyond  the  limits  of  that  State,  p.  407. 

Cited  in  Shaw  v.  Qulncy  Mining  Co.,  145  U.  S.  450,  36  L.  771,  12 
S.  Ot  937,  under  act  of  Congress,  a  corporation  cannot  be  com- 
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pelled  to  answer  In  United  States  Circuit  Court  in  a  State  other 
than  State  of  incorporation;  St  Louis  Nat  Bank  v.  Allen,  2  Mc- 
Crary,  94,  5  Fed.  652,  for  purposes  of  Jurisdiction,  national  bank  is 
regarded  as  citizen  of  State  of  its  establishment  or  location;  United 
States  V.  Southern  Pacific  R.  R.,  49  Fed.  302,  to  the  same  point; 
Reiners  v.  Seatco  Mfg.  Co.,  70  Fed.  577,  37  U.  S.  App.  426,  30  L. 
R.  A.  367,  residence  of  corporation  is  exclusively  in  State  creating 
it;  Ducat  v.  City  of  Chicago,  48  111.  175,  95  Am.  Dec.  531,  foreign 
insurance  cori)oratlons  not  citizens  within  meaning  of  Federal  Con- 
stitution; Elston  y.  Plggott,  94  Ind.  17,  although  not  citizens  of 
United  States,  in  a  strict  sense,  cori)oratlons  are  entitled  to  trans- 
act business  nntll  forbidden  by  statute;  Boston  Investment  Co. 
V.  Boston,  158  Mass.  463,  33  N.  E.  581,  for  Jurisdictional  purposes, 
corporation  regarded  as  citizen  of  State  under  which  it  holds  char- 
ter; Plimpton  V.  Bigelow,  93  N.  Y.  598,  to  the  same  i)oint;  Balti- 
more &  Ohio  R.  R.  Co.  V.  Cary,  28  Ohio  St  218,  a  foreign  corpora- 
tion, by  leasing  and  operating  domestic  railroad,  does  not  thereby 
become  a  citizen  of  State  in  which  road  Is  situated;  Insurance  Co. 
of  North  America  v.  Commonwealth,  87  Pa.  St.  182,  30  Am.  Rep. 
354,  law  taxing  insurance  companies  upon  premiums  received  within 
or  without  the  State,  Is  valid.  Cited  in  Wilson  v.  Martin- Wilson 
Fire  Alarm  Co.,  151  Mass.  527,  24  N.  E.  788,  8  L.  R.  A.  313,  ar- 
guendo, in  dissenting  opinion. 

JudgmBnta. —  If  a  mistake  be  made  In  the  name  of  a  defendant, 
and  he  fails  to  plead  it  in  abatement,  the  judgment  binds  him,  and 
evidence  that  It  was  an  erroneous  name,  is  admissible  in  a  sub- 
sequent suit  thereon,  p.  409. 

Cited  and  principle  followed  in  L'Engle  v.  Florida  Central  &  W. 
R.  R.,  21  Fla.  357,  holding  execution  invalid  In  the  absence  of  proof 
showing  the  real  defendant  meant;  Pond  v.  Ennis,  69  111.  345,  347,  in- 
fant sued  by  wrong  name,  not  taking  advantage  by  plea  in 
abatement  is  bound  by  judgment;  Bloomfleld  R.  R.  v.  Burress,  82 
Ind.  84,  defendant  failing  to  plead  misnomer,  bound  by  judgment; 
Vogel  V.  Brown  Township,  112  Ind.  300,  2  Am.  St  Rep.  188,  14  N. 
E.  78,  this  applies  where  a  political  corporation  is  defendant;  Wil- 
son V.  Baker,  52  Iowa,  427,  3  N.  W.  485,  applying  this  principle 
where  an  educational  corporation  was  misnamed;  Lindsey  v.  Delano, 
78  Iowa,  354,  43  N.  W.  220,  judgment  of  foreclosure  not  rendered 
void  by  improper  description  of  land;  HoflSeld  v.  Board  of  Education, 
33  Kan.  648,  7  Pac.  218,  corporation  taking  no  advantage  of  vari- 
ance of  Its  name  at  trial,  cannot  arrest  or  reverse  judgment;  Heck- 
man  V.  Lou.  &  Nash.  R.  R.,  85  Ky.  637,  4  S.  W.  344,  defendant  en- 
tering appearance  and  making  defense  cannot  object  to  judgment 
on  ground  of  misnomer;  First  National  Bank  v.  Jaggers,  31  Md. 
47,  100  Am.  Dec.  54,  judgment  by  default  conclusive,  although  de- 
fendant was  erroneously  named;  Casper  v.  Klippen,  61  Minn.  355, 
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62  Am.  St  Rep.  606,  63  N.  W.  738,  where  misnomer  was  corrected 
in  Judgment,  defendant  was  bound  thereby;  Alabama  &  Y.  By.  ▼. 
Holding,  60  Miss.  263,  30  Am.  St  Rep.  544,  13  So.  846,  Alabama  & 
Virginia  Railway  Company  bound  by  Judgment  against  Alabama  & 
Virginia  "Railroad"  Ck>mpany;  Waldrop  v.  Leonard,  22  S.  C.  125, 
defendant  personally  served,  although  incorrectly  named  therein, 
bound  by  default  Judgment;  Southern  Pacific  R.  R.  v.  Graham,  12 
Tex.  Civ.  App.  570,  34  S.  W.  136,  amendment  correcting  misnomer 
of  defendant,  properly  allowed;  McGhee  y.  Romatka,  18  Tex.  Civ. 
App.  136,  47  S.  W.  203,  where  infant  was  sued  and  guardian  ap- 
pointed under  wrong  given  name,  Judgment  is  binding  until  set  aside 
in  direct  attack;  First  Nat  Bank  v.  Huntington  Distilling  Ck).,  41  W. 
Va.  5&,  56  Am.  St.  Rep.  882,  23  S.  E.  794,  variation  in  name  not 
fatal  where  defendant  was  certain  and  its  president  accepted 
service  of  writ;  Bradford  v.  Rogers,  2  Posey,  62,  Judgment  fall- 
ing to  give  Christian  name  of  defendants,  is  not  void,  and  parol 
evidence  is  admissible  to  identify  parties. 

Miscellaneous. —  Cited  in  Earle  v.  Earle,  91  Ind.  43,  arguendo. 

18  How.  409-413,  15  L.  453,  STANFORD  v.  TAYLOR. 

Public  lands. —  Where  a  specific  tract  of  land  is  confirmed  ac- 
cording to  ascertained  boundaries,  the  confirmee  takes  a  title  on 
which  he  may  sue  in  ejectment,  but  where  claim  has  no  certain 
limits  and  Judgment  of  confirmation  carries  condition  that  land 
shall  be  surveyed,  no  title  attaches  to  any  land  until  snrvey  is 
made,  p.  412. 

Cited  and  principle  applied  in  Maguire  t.  Tyler,  8  Wall.  081,  19 
L.  323,  where  land  was  not  definitely  severed  from  public  domain, 
there  were  no  rights  of  private  property  which  could  be  asserted 
in  the  courts;  Tyler  v.  Magwire,  17  Wall.  280,  21  L.  582,  where 
title  of  donee  was  incomplete  and  attached  to  no  particular  parcel 
of  land,  defenses  of  statute  of  limitations  and  of  a  former  recovery 
were  inapplicable;  Snyder  v.  Sickles.  98  U.  S.  212,  214,  215,  25  L. 
101,  102,  survey  disapproved  by  secretary  of  the  interior  has  no 
binding  effect  and  is  inadmissible  in  evidence;  Cragin  v.  Powell, 
128  U.  S.  699,  32  L.  568,  9  S.  Ct  206,  power  to  make  and  correct 
surveys  belongs  to  the  political  department  of  the  government; 
Tobln  V.  Walkinshaw,  McAll.  172,  173,  F.  C.  14,069,  Mei^can  grant 
never  segregated  from  public  domain,  not  sufficient  to  maintain 
ejectment  excepting  against  trespasser;  Muse  v.  Arlington  Hot^l 
Co.,  68  Fed.  645,  Spanish  grant  did  not  pass  title  where  there  was 
no  survey  and  grantee  was  not  placed  in  pedal  possession  as 
required  by  Spanish  law;  Waterman  v.  Smith,  13  Cal.  411,  pat- 
ent covering  land  in  dispute,  founded  on  ofllcial  survey,  cqnclusivc 
against  defendant  not  claiming  by  superior  title;  City  of  Carondelet 
V.  City  of  St.  Louis,  25  Mo.  462,  approved  United  States  survey  Is 
prima  facie  evidence;  Magwire  v.  Tyler,  25  Mo.  50i,  person  claim* 
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In^  land  ufider  confirmee  cannot  dispute  survey;  Hannibal  &  St 
Joseph  R.  R.  V.  Smith,  41  Mo.  333,  parol  evidence  not  admissible 
to  prove  title  in  unsurveyed  swamp  lands;  Baird  v.  St  Louis 
Hospital  Assn:,  8  Mo.  App.  437,  arguendo. 

Distinguished  in  McCune  v.  O'Fallon,  32  Mo.  20,  holding  con- 
firmation by  act  of  Congress  of  common  field  lot  Is  a  complete 
grant,  and  survey  not  required;  Vasquez  v.  Ewing,  42  Mo.  258,  sur- 
veyor-general has  no  authority  to  assign  location  to  outlots. 

18  How.  4ia-418,  16  L.  455,  CONVERSE  v.  BURGESS. 

Customs  duties. —  It  is  a  question  of  fact  for  Jury,  whether  mer- 
chant appraisers,  appointed  to  review  decision  of  public  appraisers, 
substantially  complied  with  law  requiring  them  to  examine  one 
package  of  every  ten,  although  no  fraud  on  the  part  of  merchant 
appraisers  Is  alleged,  p.  415. 

Cited  and  holding  approved  and  relied  upon  in  Belcher  v.  Linn, 
24  How.  .525.  16  I..  758,  if  words  "  to  add  export  duty  on,"  are  of 
ambiguous  and  of  doubtful  signification,  parol  testimony  would  be 
admissible  to  explain  ambiguity;  Oelbermann  v.  Merritt,  123  U.  S. 
4^65,  368,  31  L.  168,  169,  8  S.  Ct  156,  158,  Importer  may  show  that 
merchant  appraiser  is  not  a  person  familiar  with  character  and 
value  of  the  goods,  as  he  is  required  to  be  by  statute;  Ystallfera 
Iron  Co.  V.  Redfield,  21  Blatchf.  313,  23  Fed.  651,  where  but  four 
out  of  thirteen  hundred  packages  were  examined,  increased  duties 
were  illegally  imposed;  United  States  v.  Kenworthy,  59  Fed.  671, 
Importer  may  show  that  action  of  customs  officers  was  unlawful  or 
improper,  or  that  importation  was  improperly  classified. 

Distinguished  in  Auffmordt  v.  Hedden,  137  U.  S.  328,  34  L.  680, 
11  S.  Ct  108,  there  being  no  errors  outside  of  the  valuation  itself 
nor  outside  of  appraisement  prescribed  by  statute,  valuation  of 
merchant  appraiser  held  to  be  conclusive;  Muser  v.  Magone,  155 
T'.  S.  247.  39  li.  1,37.  15  S.  Ct.  80,  affirming  AuffmorOt  v.  Hedden, 
supra;  Yznaga  v.  Peaslee,  1  Cliff.  499,  F.  C.  18,196,  a  lawful  ex- 
amination and  appraisement  may  be  made  by  samples  properly  and 
fairly  selected  and  fully  identified  according  to  regulations  of 
department 

Customs  duties. —  It  Is  sufficient  if  protest  of  importer  indicates 
distinctiy  and  definitely  the  source  of  his  complaint  and  his  design 
to  make  it  the  foundation  of  a  claim  against  the  irovemment;  there- 
fore, assertion  that  goods  were  not  fairly  and  faithfully  examined 
by  appraisers  is  sufficient,  p.  417. 

Cited  in  Curtis  v.  Fiedler,  2  Black,  480,  17  L.  277,  holding  general 
protest,  without  specifying  packages  or  stating  ground  of  objec- 
tion, excepting  that  charge  was  illegal,  insufficient;  Arthur  v.  Mor- 
gan, 112  U.  S.  501,  28  L.  828,  5  S.  Ct  244,  protest  claiming  that 
carriage  was  "personal  effects,"  in  actual  use,  was  sufficient,  al- 
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though  not  claiming  carriage  to  be  "Household  effects;"  ScheU 
V.  Fauchfi,  138  U.  S.  567,  34  L.  1042,  11  S.  Ct  378,  protest  which 
indicates  to  an  intelligent  man  the  ground  of  importer's  objection^ 
6hould  not  be  discarded  because  of  brevity;  Heinz^  y.  Arthur,  144 
U.  S.  34,  36  L.  335,  12  S.  Gt  606,  failure  to  state  that  gloves  were 
made  on  frames,  immaterial,  where  protest  set  forth  objections 
distinctly  and  specifically;  United  States  v.  Salambier,  170  U.  S. 
627,  42  L.  1170,  18  S.  Ct  773,  protest  that  duty  exacted  is  "  unjust 
and  illegal,"  s];)ecifying  rate  claimed  to  be  proper  and  demanding 
return  of  excess  paid,  sufficient;  Frazee  v.  Moffltt  20  Blatchf.  270, 
18  Fed.  586,  protest  "  against  any  greater  rate  of  duties  •  •  • 
than  at  the  rate  of  ten  per  centum  ad  valorem,  for  the  reason  and 
on  the  grounds  that  no  higher  rate  ♦  ♦  •  can  lawfully  or  prop- 
erly be  charged  on  hay  imported."  sufficient;  Herman  v.  ScheU,  21 
Blatchf.  561,  18  Fed.  802,  "  you  are  hereby  notified  that  we  desire 
and  intend  this  protest  to  apply  to  all  future  similar  importations 
made  by  us,"  a  sufficient  protest  in  respect  to  similar  importations. 

Distinguished  in  Boker  v.  Bronson,  4  Blatchf.  472,  F.  C.  1,605, 
arguendo,  protest  that  ''appraisers  had  not  used  or  employed  suffi- 
cient means,  or  made  sufficient  examinations,  offers  little  informa- 
tion to  collector  as  to  ground  of  objection. 

Miscellaneous.—  Cited  in  Pullan  v.  Kinsinger,  2  Abb.  (U.  S.)  10r», 
F.  C.  11,463,  but  without  particular  application,  holding  statute 
forbidding  suit  to  restrain  assessment  or  collection  of  any  tax,  con- 
stltutionaL 

18  How.  418-420,  15  L.  305,  STOCKTON  v.  FORD. 

Judgment. —  Where  question  of  attorney's  fees,  under  assign- 
ment, was  necessarily  involved  in  a  former  suit,  and  might  have 
been  set  up  and  litigated,  such  former  suit  constitutes  a  complete 
bar,  p.  420. 

Cited  and  principle  applied  in  Johnson  Co.  v.  Wharton.  152  U.  S. 
258,  38  L.  433,  14  S.  Ct.  610,  holding  judgment  in  Circuit  Court  a 
bar  to  action  between  same  parties  in  same  court  to  recover  like 
royalties  on  like  sales  where  same  defense  it  set  up,  and  amount 
involved  was  sufficient  to  justify  review  in  Supreme  Court;  Dowell 
V.  Applegate,  152  U.  S.  344,  38  L.  460,  14  S.  Ct.  618.  where  decree 
was  not  appealed  from,  same  issue  cannot  be  retried  in  independent 
suit  based  on  title  which  might  have  been  set  up  in  first  suit;  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  862,  15  S. 
Ct.  735,  former  judgment  conclusive  as  to  matters  which  were  in 
fact  decided  but  not  as  to  matters  which  might  have  been  decided: 
New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397,  42  L.  211,  17  S.  Ct. 
914,  judgment  upon  identically  the  same  facts  and  circumstances 
as  presented  in  second  suit,  conclusive  upon  the  parties;  Radford 
y.  Folsom,  3  Fed.  202,  case  decided  with  or  without  trial.  Judgment, 
is  conclusive  between  parties  in  any  subsequent  action  for  same 


613    State  of  Pa.  v.  Wheel.  &  Belmont  Bridge  Go.    18  How.  421-459 

cause  and  as  to  all  questions  which  might  have  been  raised;  Far- 
well  V.  Brown,  35  Fed.  814,  decree  of  foreclosure  is  res  judicata 
as  to  all  rights  and  interests  of  the  parties  which  might  have  been 
brought  forward;  Russell  v.  Lamb,  49  Fed.  771,  decree  rendered  on 
cross-bill,  bill  to  quiet  title  having  been  dismissed,  a  bar  to  sub- 
sequent proceeding  in  Federal  court  based  upon  allegations  in 
original  bill;  Clay  v.  Deskins,  63  Fed.  332,  8  U.  S.  App.  661,  decree 
in  State  court  that  complainants  have  lost  all  rights  under  con- 
tract to  purchase  land,  bars  suit  in  Federal  court  to  recover  profits 
of  fraudulent  sale,  under  same  contract;  McCreery  v.  Fuller,  63 
Cal.  32,  judgment  upon  stipulation  of.  parties,  after  issue  joined, 
has  same  effect  as  if  action  had  been  tried  on  its  merits;  Wool- 
verton  v.  Baker,  98  Gal.  632,  33  Pac.  732,  breach  of  condition  not 
set  out  in  judgment  in  former  action,  presumed  to  have  been  in- 
cluded in  the  judgment;  Rogers  v.  Higgins,  57  111.  247,  judgment 
In  chancery  suit  cannot  be  reopened  to  hear  additional  reason  be- 
fore existing  and  within  knowledge  of  party;  Taylor  v.  Gomeiius, 
60  Pa.  St  199,  decree  conclusive  upon  attaching  creditors  as  to 
all  matters  embraced  in  equity  suit 

Distinguished  in  Horton  v.  Bassett,  17  R.  I.  130,  20  Atl.  235,  dis- 
missal of  bill  in  equity  after  hearing  no  bar  to  second  suit  setting 
forth  difTerent  facts  and  circumstances  as  reasons  for  same  relief. 

18   How.   421-459,    15   L.   435,    STATE   OF   PENNSYLVANIA   ▼. 
WHEELING  &  BELMONT  BRIDGE  GO. 

Bridges  —  Commerce. —  Under  the  power  to  regulate  commerce, 
Congress  may  determine  what  shall  or  shall  not  be  deemed  an  ob- 
struction of  navigation;  therefore,  an  act  modifying  the  public 
right  to  a  free  and  unobstructed  use  of  a  navigable  river,  and  de- 
claring a  certain  bridge  to  be  a  lawful  structure,  is  within  this 
constitutional  power,  and  the  bridge  can  no  longer  be  considered 
unlawful,  and  decree  to  that  effect  rendered  previous  to  modifying 
act  by  this  court  cannot  be  enforced,  p.  430. 

A  very  large  number  of  citing  cases  affirm  and  rely  upon  this 
holding.  In  the  Federal  courts  are  the  following:  The  Glinton 
Bridge,  10  Wall.  462,  463,  19  L.  970,  971,  suit  in  chancery  to  enjoin 
building  of  bridge,  abated  by  act  of  Gongress,  declaring  such  bridge 
a  lawful  structure;  Stockdale  v.  Insurance  Go.,  20  Wall.  332,  22  L. 
351,  holding  act  of  Gongress  construing  internal  revenue  law  of 
1864  to  extend  the  tax  to  the  year  1870,  valid;  South  Garolina  ▼. 
Georgia,  93  U.  S.  12,  23  L.  784,  as  an  aid  to  navigation,  Gongress 
has  power  to  close  one  of  several  channels  of  a  navigable  stream; 
Wisconsin  v.  Duluth,  96  U.  S.  387,  24  L.  672,  the  Supreme  Gourt  has 
no  authority  to  interfere  In  the  carrying  out  of  harbor  improvements 
authorized  by  Gongress;  Bridge  Go.  v.  United  States,  105  U.  S.  475, 
480,  26  L.  1146,  1147,  Gongress  incurred  no  liability  to  owners  of 
bridge  by  requiring  changes  in  bridge  as  originally  authorized; 
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MlUer  V.  Mayor  of  New  York,  109  U.  fi.  396,  27  L.  975.  3  S.  Ct  234, 
bridge  erected  tinder  authority  of  Congress  is  lawful,  although  it 
obstructs  navigation;  Luxton  v.  North  River  Bridge  Co.,  153  U.  S. 
531,  532,  38  L.  810,  811,  14  S.  Ct  893,  act  of  Congress  authorizing 
construction  of  bridge  over  river  bounding  two  States,  constitu* 
tional;  Mills  v.  Oreen,  159  U.  S.  655,  656,  40  L.  294,  16  S.  Ct  IM, 
where  object  of  injunction  was  to  secure  right  to  vote  at  a  certain 
election  which  was  held  pending  appeal,  the  court  will  not  proceed, 
but  will  dismiss  appeal;  Gibson  v.  United  States,  166  tJ.  S.  272,  41 
L.  1001,  17  S.  Ct  579,  riparian  owners  cannot  object  to  improve- 
ment of  navigation  authorized  by  Congress,  although  damaged 
thereby;  Baird  v.  Shore  Line  By.,  6  Blatchf.  464,  F.  C.  759,  injunc- 
tion against  erection  of  a  bridge  dissolved  by  authorizing  act  of 
Congress;  Miller  v.  New  York,  13  Blatchf.  475,  F.  C.  9,585,  a  bridge 
being  constructed  in  accordance  with  requirements  of  act  of  Con- 
gress, cannot  be  enjoined;  Miller  v.  Mayor,  etc.,  18  Blatchf.  215, 
10  Fed.  515,  where  the  same  question  was  again  considered;  The 
Clinton  Bridge,  Woolw.  155,  156,  157,  F.  C.  2,900,  act  declaring 
bridge  lawful,  pending  suit  for  its  abatement,  removes  objection; 
Hughes  V.  Northern  Pac.  By.,  9  Sawy.  320,  323,  18  Fed.  Ill,  113, 
question  as  to  whether  proposed  bridge  is  illegal  as  obstructing 
navigation.  Is  within  the  Jurisdiction  of  Federal  courts;  United 
States  V.  The  Francis  Hatch,  25  Fed.  Cas.  1204,  Congress  may  im- 
pose forfeiture  upon  vessel  engaged  in  prohibited  trade;  In  re 
Canadian  Northern  By.,  7  Fed.  654,  it  was  for  Congress  to  deter- 
mine when  its  power  to  regulate  commerce  should  be  brought  into 
activity;  Decker  v.  Baltimore  &  N.  Y.  B.  B.,  30  Fed.  725,  727, 
Congress  may  authorize  corporation  to  construct  bridge  over  navi- 
gable waters  without  consent  of  State;  United  States  v.  Keokuk 
&  H.  Bridge  Co.,  45  Fed.  180,  181,  bridge  constructed  in  accordance 
with  provisions  of  act  of  Congress  cannot  be  changed  by  Judicial 
action;  United  States  v.  Elliott,  74  Fed.  94,  bill  to  prevent  unlaw- 
ful occupancy  of  public  lands  must  be  dismissed  where  land  in 
question  was  granted  to  State  upon  admission  to  the  Union;  United 
States  V.  Loeb,  49  Fed.  637,  Congress,  under  power  to  facilitate 
the  administration  of  the  internal  revenue  system,  may  make  it  an 
offense  to  ship  liquors  under  a  false  brand  or  name;  Scran  ton  v. 
Wheeler,  57  Fed.  815,  16  U.  S.  App.  152,  title  of  riparian  owner  is 
subject  to  right  of  Congress  to  take  land  in  aid  of  commerce;  Brown 
V.  United  States,  81  Fed.  57,  government  may  take  submerged  land 
for  purpose  of  improving  navigation,  but  must  compensate  owner; 
Ersklne  v.  Steele  County,  87  Fed.  633,  Judgment  declaring  county 
warrants  void  for  want  of  authority  to  issue,  no  bar  to  subsequent 
action.  State  legislature  having  authorized  like  contracts;  North 
Bloomfleld  Gravel  MIn.  Co.  v.  United  States,  88  Fed.  675,  59  U.  S. 
App.  395=,  Congress  may  regulate  hydraulic  mining  in  order  to  pre- 
vent injury  to  navigable  rivers. 
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State  court  citing  cases  relying  upon  the  syllabus  rule  are:  Perry 
T.  New  Orleans,  M.  &  C.  R.  R.,  55  Ala.  419,  420,  28  Am.  Rep.  741, 
748,  streets  dedicated  to  the  public  as  highways  cannot  be  used  by 
railroad  company  in  the  absence  of  express  legislative  authority; 
People  y.  The  Judge,  etc.,  17  Gal.  562,  legislature  had  power  to 
pass  special  law  transferring  pending  indictment  to  another  dis- 
trict for  trial;  Mississippi  River  Bridge  Go.  v.  Lonergan,  91  111.  517, 
where  bridge  was  constructed  under  act  of  Gongress,  bridge  com- 
pany not  liable  for  damage  to  ferry  franchise  granted  by  State; 
Tudor  V.  Ghicago,  etc..  Rapid  Transit  R.  R.,  164  111.  78, 46  N.  E.  448,  36 
L.  R.  A.  381,  where  ordinance  limiting  width  of  roadbed  was  passed 
pending  condemnation  proceedings,  its  subsequent  repeal  did  not  ex- 
clude pending  cases  from  its  operation;  Gity  of  Gouncil  Bluffs  v. 
Kansas  Gity,  St.  J.  &  G.  B.  R.  R.,  45  Iowa,  349,  24  Am.  Rep.  779, 
State  cannot  impose  any  burden  upon  transportation  between  points 
in  different  States;  Garton  v.  Illinois  Gent  R.  R.,  59  Iowa,  151,  44 
Am.  Rep.  674,  13  N.  W.  68,  to  the  same  point;  Hardy  v.  Atchison, 
T.  &  S.  F.  R.  R.,  32  Kan.  714,  5  Pac.  12,  maximum  freight-rate  law 
had  no  application  to  fix  or  limit  interstate  freight  rates;  Sawyer 
y.  Davis,  136  Mass.  247,  injunction  restraining  the  ringing  of  a 
certain  bell  should  be  modified  after  passage  of  act  permitting  bells 
to  be  rung  in  manner  and  at  hours  prescribed;  In  re  Petition  of 
Northampton,  158  Mass.  302,  33  N.  E.  571,  where  legislature  has 
amended  statutes  under  which  proceeding  has  been  commenced 
and  made  the  same  applicable  to  pending  proceeding,  the  court 
must  proceed  in  accordance  with  statute  as  amended;  People  v. 
Kelly,  76  N.  T.  482,  act  of  Gongress  declaring  bridge  authorized 
by  State  to  be  a  lawful  structure,  and  requiring  bridge  company 
to  subtnit  plan  to  secretary  of  war  for  approval,  within  the  powers 
of  Gongress;  Williams  v.  Shoudy,  12  Wash.  365,  41  Pac.  170,  in- 
junction against  payment  of  illegal  warrants,  no  ground  for  refusal 
to  pay  such  warrants  when  they  were  subsequently  validated  by 
vote  of  electors. 

Gited  also  in  Heckling  v.  Allen,  4  McGrary,  305,  15  Fed.  198,  ar- 
guendo, as  to  power  of  court  over  Judgment  after  term;  Smith  v. 
People,  2  Golo.  App.  108,  29  Pac.  927,  disobedience  of  a  void  writ 
is  not  contempt;  Chenango  Bridge  Go.  v.  Paige,  83  N.  Y.  185,  38 
Am.  Rep.  410,  as  to  power  of  legislature  over  river;  Spafford  v.  City 
of  Janesville,  15  Wis.  479,  Judgment  cannot  be  vacated  on  motion, 
after  term  at  which  It  was  entered;  also  in  15  Am.  Dec.  464,  note, 
and  62  Am.  Dec.  239,  note. 

Distinguished  in  Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed. 
245,  act  of  Gongress  declaring  that  bridge  **  shall  be  a  lawful  struc- 
ture and  shall  be  recognized  and  known  as  a  post-route,"  does  not 
give  right  to  use  of  street  as  an  approach;  Texarkana  &  Ft  S.  Ry. 
T.  Parsons,  74  Fed.  411,  412,  40  U.  S.  App.  13,  holding  bridge  an 
illegal  structure  where  requirements  of  act  of  Gongress  were  not 
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complied  with;  United  States  v.  Klein,  13  Wall.  146,  20  L.  525,  rights 
of  owners  of  captured  or  abandoned  property,  accepting  conditions 
of  pardon  authorized  by  Congress,  are  not  affected  by  subsequent 
repeal  of  act;  Bridge  Co.  v.  United  States,  105  U.  S.  498,  494,  497, 
26  L.  1151,  1152,  1153,  in  dissenting  opinion,  majority  citing  and 
relying  upon  principal  case. 

Bridges  —  Commerce. —  An  act  of  a  State  legislature  authorizing 
the  erection  and  maintenance  of  a  bridge  across  a  navigable  stream, 
confers  full  authority  for  that  purpose,  subject  to  the  exercise  of 
the  power  of  Congress  to  regulate  the  navigation  of  such  stream, 
p.  430. 

Cited  and  applied  in  Morgan  v.  Louisiana,  US  U.  S.  467,  30  L. 
243,  6  S.  Ct  1120,  State  quarantine  laws  requiring  vessels  to  pay 
a  fee  for  examination  is  a  lawful  exercise  of  police  powers;  Wood- 
man V.  Kilbourn  Mfg.  Co.,  1  Abb.  (U.  S.)  164,  1  Biss.  552,  F.  C. 
17,978,  holding  State  may  authorize  public  improvements  involving 
a  partial  obstruction  of  navigation,  there  being  no  conflicting  act 
of  Congress;  Easton  v.  New  York  &  L.  B.  R.  B.,  8  Fed.  Cas.  274, 
State  may  intercept  navigation  where  Congress  has  not  legislated; 
Master,  etc.  v.  Ship  Martha  J.  Ward,  14  La.  Ann.  290,  State  statute 
allowing  fees  to  master  and  wardens,  is  not  invalid;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  K,  34  La.  Ann.  973,  975,  44  Am.  Rep.  454, 
455,  railroad  authorized  by  State  to  build  bridge  not  responsible 
for  damage  caused  by  temporary  obstruction  of  stream;  Davis  v. 
Jerkins,  5  Jones  (N.  C),  293,  owner  of  steamboat  not  responsible  for 
damage  to  bridge  not  maintained  as  required  by  statute  authorizing 
Its  construction;  Craig  v.  Kline,  65  Pa.  St.  411,  3  Am.  Rep.  644, 
act  regulating  the  floating  of  logs  on  the  Susquehanna,  a  constitn- 
tional  exercise  of  police  power  of  State;  Houston  &  G.  Nav.  Co. 
V.  Dwyer,  29  Tex.  382,  holding  Congress  had  not  regulated  rights 
and  liabilities  of  proprietors  of  steamboats  engaged  as  common 
carriers;  Keator  Lumber  Co.  v.  St  Croix  Boom  Corp.,  72  Wis.  89, 
90,  7  Am.  St.  Rep.  854,  855,  38  N.  W.  539,  540,  in  the  absence  of 
regulations  by  Congress,  a  State  might  authorize  the  construction  of 
booms,  and  owners  not  liable  for  damage  caused  thereby. 

Bridges  —  Commerce. —  Where  Congress  has  enacted  legislation 
securing  to  the  public  a  free  and  unobstructed  use  of  a  navigable 
river,  the  erection  of  a  bridge  Interfering  with  the  enjoyment  of 
this  use  is  a  violation  of  the  acts  of  Congress,  for  which  a  State  law 
aifords  no  excuse  or  Justification,  p.  430. 

Cited  and  approved  in  Hall  v.  De  Culr,  95  U.  S.  506,  516,  24  L. 
554,  558,  holding  State  law  subjecting  shipowner  who  excludes 
colored  persons  from  cabin  set  apart  for  use  of  whites,  to  an  ac- 
tion for  damages,  a  regulation  of  interstate  commerce  and  void; 
Covington,  etc.,  Bridge  Co.  v.  Kentucky,  154  U.  S.  212,  38  L.  966, 
14  S.  Ct  1090,  State  law  regulating  tolls  charged  upon  traflic  over 
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bridge  between  two  States,  violates  Federal  Constitution;  Gulf, 
C.  &  S.  F.  Ry.  V.  Hefley,  158  U.  S.  104,  39  L.  912,  15  S.  Ct  804,  State 
statute  regulating  railway  charges  must  give  way  before  a  Federal 
statute;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  131,  6  Fed. 
329,  act  admitting  Oregon  to  Statehood  paramount  to  State  law 
authorizing  bridge  which  would  obstruct  navigation,  and  enjoining 
its  construction;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  27  Fed.  674, 
to  same  effect,  upon  petition  to  modify  injunction.  Cited  in  Gilman 
▼.  Philadelphia,  3  Wall.  735,  741,  18  L.  103,  105,  in  dissenting  opin- 
ion, majority  citing  and  distinguishing  this  holding  of  principal 
case. 

Distinguished  in  Gilman  v.  Philadelphia,  3  Wall.  727,  18  L.  100, 
refusing  to  enjoin  the  building  of  a  bridge  over  a  small  navigable 
river,  it  not  appearing  that  Congress  had  passed  any  act  regulating 
its  navigation;  Bailroad  Co.  v.  Fuller,  17  Wall.  569,  21  L.  714, 
holding  act  of  legislature  requiring  railroad  companies  to  fix  and 
post  rates  of  transportation  at  stated  times,  a  police  regulation, 
and,  therefore,  constitutional;  Silliman  v.  Hudson  River  Bridge  Co., 
4  Blatchf.  409,  410,  F.  C.  12,852,  bridge  authorized  by  State  legisla- 
ture cannot  be  enjoined,  where  rights  of  plaintiff,  under  laws  of  the 
United  States,  were  not  abridged. 

A  Judgment  for  damages  in  an  action  at  law,  cannot  be  an- 
nuUed  by  an  act  of  Congress  subsequent  thereto,  pp.  431,  440,  449. 

Cited  and  principle  applied  in  In  re  Brockway,  21  Blatchf.  138, 
23  Fed.  585,  holding  amendment  of  statute  governing  cases  in  bank- 
ruptcy, did  not  impair  previous  adjudications;  In  re  Comstock,  3 
Sawy.  132,  10  Bank.  Reg.  455,  F.  C.  3,077,  and  In  re  Angell,  10 
Bank.  Reg.  75,  1  Fed.  Cas.  913,  to  the  same  point;  Sanders  v.  Ca- 
banlsB,  43  Ala.  184,  act  declaring  certain  Judgments  void,  and 
granting  new  trials,  is  unconstitutional;  Lawson  v.  Jeffries,  47  Miss. 
702,  707,  12  Am.  Rep.  351,  355,  ordinance  of  constitutional  conven- 
tion, granting  new  trial  in  certain  final  Judgments,  is  void;  Taylor 
T.  Place,  4  R.  I.  337,  358,  act  of  general  assembly,  in  opening  cer- 
tain Judgments,  and  in  setting  aside  verdict  in  pending  suit,  is  an 
exercise  of  Judicial  power,  and  unconstitutional;  Griffin  v.  Cunning- 
ham, 20  Gratt.  54,  legislative  act  authorizing  Court  of  Appeals  to 
reverse  decrees  previously  rendered  by  military  Judges  is  unconsti- 
tutional. 

Bridges. —  Whether  Congress,  under  authority  in  Constitution, 
"to  establish  post-offices  and  post-roads,"  can  legalize  a  bridge 
which  obstructs  navigation,  quaere,  p.  431. 

Cited  in  United  States  v.  Kochersperger,  26  Fed.  Cas.  804,  hold- 
ing act  of  Congress  forbidding  the  carrying  of  letters  by  private 
parties  upon  any  post-road,  did  not  prohibit  carrying  of  letters 
-within  limits  of  a  post-town. 
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Navigable  waters. —  Navigation  of  purely  internal  streams  of  a 
State  is  nnder  the  exclusive  control  and  regulation  of  State  leglsLi- 
tore,  and  a  real  impediment  to  navigation  is  rendered  lawful  by 
authorizing  State  statute,  p.  432. 

Cited  in  Peters  v.  New  Orleans,  M.  &  G.  R.  R.,  56  Ala.  536,  hold- 
ing State  might  authorize  bridge  over  stream  which  Congress  had 
never  declared  navigable. 

Commeroe  —  States. —  A  compact  between  States,  with  respect  to 
the  free  navigation  of  a  river,  entered  into  with  the  sanction  of 
Congress,  does  not  Invalidate  a  subsequent  act  of  Congress  modi- 
fying the  free  and  unobstructed  use  of  said  river,  p.  433. 

Judgments. —  Where  Supreme  Court  has  adjudged  a  bridge  to 
be  an  unlawful  obstruction,  under  existing  laws,  a  subsequent  act 
of  Congress  declaring  such  bridge  to  be  a  lawful  structure,  does 
not  affect  decree,  so  far  as  awarding  costs,  although  it  nullifies  the 
decree  so  far  as  its  future  operation  is  concerned,  p.  436. 

See  16  Am.  Dec.  406,  note. 

Bridges. —  Act  of  Congress  legalizing  a  bridge  over  a  navigable 
stream,  is  not  violative  of  constitutional  prohibition  against  giving 
preference  to  ports  o'f  one  State  over  those  of  another^  p.  435. 

Constitutional  law. —  The  Judicial  power  cannot  legislate,  nor 
can  the  legislative  power  act  Judicially,  and  when  either  trenches 
upon  the  appropriate  powers  of  the  other,  their  acts  are  inopera- 
tive and  void,  per  McLean,  J.,  dissenting,  p.  440. 

Cited  and  approved  in  Coleman  v.  Newby,  7  Kan.  87,  93,  per 
Valentine,  J.,  holding  rule  of  court  regulating  the  taking  of  ap- 
peals, in  conflict  with  statute,  and  void.  See  60  Am.  St  Rep.  634; 
note. 

Circuit  Courts. —  Jurisdiction,  as  conferred  by  the  Judiciary  act 
upon  the  Circuit  Courts,  is  restricted  to  persons  and  property  found 
within  the  prescribed  local  bounds  assigned  to  those  courts,  per 
Daniel,  J.,  dissenting,  p.  453. 

Cited  and  approved  in  Texas  &  Pac.  Ry.  v.  Gay,  86  Tex.  592,  26 
S.  W.  606,  25  L.  R.  A.  59,  holding  Jurisdiction  over  real  property 
exists  only  in  tribunals  of  State  in  which  it  Is  situated. 

Miscellaneous.—  Decker  v.  Baltimore  &  N.  Y.  R.  R.,  30  Fed.  726, 
citing  dissenting  opinion  of  McLean,  J.,  arguendo;  Orr  v.  Lisso,  33 
La.  Ann.  478,  cited,  but  not  in  point;  Commonwealth  v.  Philadel- 
phia &  Reading  R.  R.,  62  Pa.  St.  292,  1  Am.  Rep.  403,  arguendo,  hold- 
ing State  tax  on  tonnage  of  carrier  a  revenue  law,  and  constltn- 
tional;  Baker  v.  Weise,  16  Gratt  226,  act  directing  the  search  of 
vessels  for  fugitive  slaves  is  not  a  regulation  of  commerce.  Dis- 
senting bplnlon,  per  McLean,  J.    Cited  in  96  U.  S.  19,  note,  24  L.  714. 
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18  How.    460-463,    15  L.    449,    STATE    OF    PENNSYLVANIA    y. 
WHEELING  &  BELMONT  BRIDGE  CO. 

Costs. —  Supreme  Court  has  same  power,  in  cases  of  original  Ju- 
risdiction, to  award  costs  against  either  of  the  parties,  as  have  the 
Circuit  Courts,  and  the  right  of  the  prevailing  party  to  costs,  under 
acts  of  Congress,  is  as  applicable  to  the  one  court  as  to  the  other, 
p.  461. 

Cited  and- rule  followed  In  In  re  Holgate,  8  Ben.  356,  P.  C.  6,601, 
awarding  costs  to  prevailing  party  in  bankruptcy  proceedings. 

Suinreme  Court. —  Original  jurisdiction  in  equity,  conferred  by 
Constitution  on  Supreme  Court,  imposes  duty  to  adjudicate  accord- 
ing to  rules  of  English  Chancery  Court,  as  administered  from  the 
time  of  the  emigration  of  our  ancestors  down  to  period  when  Con- 
stitution was  formed,  p.  462. 

Cited  and  approved  in  Alger  y.  Anderson,  92  Fed.  700,  in  bill  for 
rescission  of  sale  on  ground  of  fraudulent  misrepresentation. 

Costs. —  Where  cost-blU,  as  taxed  by  clerk,  has  been  confirmed 
by  the  court,  both  parties  waiving  all  exceptions,  the  court  will  not 
open  the  question  for  re-examination,  p.  463. 

Miscellaneous.— Cited  erroneously  in  Commonwealth  v.  Louis- 
ville Bridge  Co.,  42  Fed.  245,  referring  to  State  v.  Wheeling,  etc.. 
Bridge  Co.,  18  How.  421-459,  15  L.  435. 

18  How.  463-467,  15  L.  462,  GOSLEE  y.  SHUTE. 

Collision. —  A  steamboat  ascending  a  river  is  required  to  keep 
near  the  right  bank,  and  descending  boat  is  required  to  keep  near 
middle  of  river;  therefore,  an  ascending  boat  neglecting  this  rule, 
and  failing  to  keep  a  sufficient  watch,  was  chiefly  at  fault  for  col- 
lision, p.  467. 

Cited  and  rule  followed  in  Shirley  v.  The  Richmond,  2  Woods, 
62,  F.  C.  12,795,  holding  boat  disregarding  rule  liable  for  damages  ; 
McCoy  V.  The  Steamer  Currituck,  2  Hughes,  95,  F.  C.  8,730,  vessel 
disregarding  customary  rule  of  navigation  is  at  fault;  Baltimore  & 
Ohio  R.  R.  V.  Wheeling,  etc.,  Transp.  Co.,  32  Ohio  St.  140,  pilot 
leaving  usual  and  customary  channel  of  navigation  is  at  fault 

18  How.  467-470,  15  L.  460,  WOOD  v.  DAVIS. 

Bemoval  of  causes. —  Formal  parties,  or  nominal  parties,  or  par- 
ties without  interest,  united  with  the  real  parties  to  the  litigation, 
cannot  defeat  the  right  of  removal  to  the  Federal  courts,  if  the  cit- 
izenship, or  character  of  the  real  parties,  be  such  as  to  confer  it; 
agents  and  attorneys  holding  notes  which  are  the  subject  of  contro- 
versy are  such  nominal  parties,  and  their  joinder  cannot  defeat 
removal,  p.  469. 

Cited  and  rule  followed  in  the  following  cases:  Akerly  v.  Vilas,  1 
Abb.  (U.  S.)  288,  2  Biss.  114,  F.  C.  110,  right  of  removal  not  afllected 
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by  citizenship  of  unnecessary  parties;  Sands  ▼.  Smith,  1  Abb.  (U. 
S.)  372,  1  DilL  294,  F.  G.  12,305,  removal  not  defeated  because 
proper,  but  not  necessary,  persons  reside  in  some  other  State;  Ches- 
ter y.  Wellford,  2  Flipp.  353,  F.  G.  2,662,  in  action  to  enjoin  sale 
of  land  under  deed  of  trust  given  to  secure  certain  loans,  trustee 
not  an  indispensable  party;  Taylor  v.  Rockefeller,  23  Fed.  Gas.  795, 
where  the  Glrcuit  Gourt  determined  that  certain  parties  were  for- 
mal and  unnecessary  to  action;  Rucliman  v.  Ruckman,  1  Fed.  591, 
in  suit  to  determine  ownership  of  bond  and  mortgage,  under  cir- 
cumstances of  case,  mortgagor  not  a  necessary  party;  McHenry  v. 
New  York,  P.  &  O.  R.  R.,  25  Fed.  68,  denying  motion  to  remand 
suit  where  it  appeared  that  a  person  had  been  made  a  party  thereto 
for  purpose  of  defeating  removal;  Sioux  Gity  &  D.  M.  Ry.  v. 
Chicago,  M.  &  St.  P.  Ry.,  27  Fed.  772,  sheriff  and  commissioners 
named  as  Joint  defendants  deemed  nominal  parties;  Brown  v.  Mur- 
ray, 43  Fed.  617,  11  L.  R.  A.  217,  nothing  appearing  on  face  of 
record  showing  that  parties  had  any  interest  in  controversy,  their 
presence  does  not  affect  Jurisdiction;  Myers  v.  Murray,  43  Fed.  696, 
to  the  same  point;  Overman  Wheel  Go.  v.  Pope  Mfg.  Co.,  46  Fed. 
577,  agent,  having  no  personal  Interest  in  controversy,  by  being 
party  to  suit,  does  not  affect  right  of  removal;  Dow  v.  Brad  street 
Co.,  46  Fed.  826,  it  may  be  shown  that  co-defendant  was  fraudu- 
lently Joined  for  purpose  of  defeating  Jurisdiction  of  Federal  court; 
New  York  Construction  Co.  v.  Simon,  53  Fed.  4,  in  suit  to  cancel 
promissory  note  brought  against  holder  and  Indorsee  for  collection, 
the  later  is  not  such  a  necessary  party  as  to  prevent  removal; 
Carver  v.  Jarvls-Conklln  Mortgage  Trust-  Co.,  73  Fed.  12,  in  suit 
to  impeach  decree  of  State  court  for  fraud,  a  party  dropped  from 
case  as  having  no  interest,  is  but  a  formal  party.  Cited  in  Fisk 
V.  Henaire,  13  Sawy.  44,  32  Fed.  422,  arguendo,  discussing  right 
of  removal  from  State  to  Federal  court;  Bryant  v.  Rich,  106  Mass. 
192,  8  Am.  Rep.  315,  to  the  same  point. 

Distinguished  in  Wilson  v.  Oswego  Township,  151  U.  S,  64,  38 
L.  74,  holding,  savings  association  having  possession  of  bonds  in 
controversy,  was  a  necessary  and  indispensable  party;  Foss  v. 
First  Nat.  Bank,  1  McCrary,  477,  3  Fed.  187,  trustees,  executors 
and  the  like,  are  necessary  parties;  Goodnow  v.  Litchfield,  4  Mc- 
Crary, 216,  47  Fed.  753,  to  the  same  point;  New  Jersey  Zinc  Go.  v. 
Trotter,  18  Fed.  Gas.  90,  parties  whose  presence  is  necessary  to  a 
complete  adjudication  cannot  be  dispensed  with  in  order  to  give 
Federal  court  Jurisdiction;  Scoutt  v.  Keck,  73  Fed.  905,  36  U.  S. 
App.  586,  although  a  party  has  no  interest  in  notes  and  mortgages 
placed  in  his  hands,  he  Is  a  necessary  party  to  suit  for  their  sur- 
render to  plaintiff;  Deere  v.  Chicago,  M.  &  St  P.  Ry.,  85  Fed.  879, 
defendant  declared  against  as  a  party  to  tort  upon  which  suit  is 
based,  is  a  necessary  party;  Washington,  A.  &  G.  R.  R.  v.  Alexan- 
dria, etc.,  R.,  19  Gratt.  605,  100  Am.  Dec.  719,  where  plaintiff  and  de- 
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f endant  corporations  were  citizens  of  same  State,  the  fact  that  stock- 
holders were  citizens  of  other  States,  gave  no  ground  for  removal. 
Miscellaneous. —  Cited  in  Pond  v.  Vermont  Valley  R.  R.,  12 
Blatchf.  290,  F.  G.  11,265,  arguendo;  Smith  y.  Ford,  48  Wis.  145,  2 
N.  W.  151,  not  in  point. 

18  How.  470-473,  15  L.  399,  FOUVBRGNB  ▼.  CITY  OP  NEW  OR- 
LEANS. 

Courts. —  Where  a  Spanish  alcade  of  New  Orleans,  acting  within 
his  Jurisdiction,  declared  a  will  to  be  valid  and  subsisting,  and  di- 
rected its  execution,  the  Supreme  Court  must  treat  the  decree  as 
the  Judicial  act  of  a  court  of  competent  Jurisdiction,  p.  475. 

Cited  and  approved  in  Adams  v.  De  Cook,  McAll.  256,  F.  0.  51, 
arguendo,  admitting  evidence  to  prove  the  execution  of  a  will 
which  had  not  been  proved  before  any  Judicial  authority  previous 
to  the  cession  of  California. 

Courts. —  United  States  courts  have  no  probate  Jurisdiction,  and 
an  original  bill  cannot  be  sustained  on  an  allegation  that  the  pro- 
bate of  a  will  is  contrary  to  law,  p.  475. 

Cited  and  principle  applied  in  Adams  v.  Preston,  22  How.  488,  16 
L.  278,  holding  Supreme  Court  cannot  review  Judgment  of  Parish 
Court  of  New  Orleans  for  any  irregularity  or  illegality  in  proceed- 
ings, when  appeal  would  lie  to  State  Supreme  Court;  Ellis  v.  Davis, 
4  Woods,  14,  F.  C.  4,402,  United  States  Circuit  Court  has  not  origi- 
nal Jurisdiction  of  a  bill  to  set  aside  decree  of  Probate  Court;  In  re 
Frazer,  9  Fed.  Cas.  731,  probate  case  cannot  be  transferred  to  Fed- 
eral court  after  decree  in  Probate  Court;  In  re  Cilley,  58  Fed.  984, 
proceeding  to  establish  and  probate  a  will  is  not  removable  under 
acts  of  1887-^;  Copeland  v.  Bruning,  72  Fed.  8,  Federal  court  has 
no  Jurisdiction  of  case  to  determine  validity  of  a  will,  preliminary 
to  determining  whether  probate  should  be  granted  or  denied;  In  re 
Foley,  80  Fed.  951,  probate  proceedings  to  determine  whether  prop- 
erty is  separate  or  community  property  cannot  be  removed  to  a 
Federal  court. 

Distinguished  in  Southworth  v.  Adams,  9  Biss.  523,  4  Fed.  3,  hold- 
ing suit  brought  in  State  court,  by  alleged  legatee,  under  lost  will, 
against  heir-at-law,  may  be  removed  to  Federal  court;  Comstock  v. 
Herron,  55  Fed.  811,  6  U.  S.  App.  626,  Circuit  Court  has  Jurisdic- 
tion, as  between  citizens  of  different  States,  in  suit  against  trustee 
under  will  for  an  accounting  and  distribution. 

18  How.  473-475,  15  L.  457,  LEDOUX  v.  BLACK. 

Public  lands. —  Where  the  boundaries  of  an  imperfect  Spanish 
claim  are  so  uncertain  that  they  cannot  be  determined  by  the  court, 
a  confirmation  by  Congress  is  inoperative,  and  the  owner  of  a 
patent  conflicting  with  a  subsequent  survey  has  the  better  title, 
p.  475. 
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Cited  and  principle  applied  in  Henshaw  ▼.  BisseU,  18  Wall.  2G7, 
21  L.  839,  affirming  1  Sawy.  573,  F.  G.  1,447,  as  between  two  float- 
ing grants  within  same  general  tract  sufficient  to  satisfy  both,  party 
whose  claim  is  first  surveyed  and  patented,  holds  better  right; 
Tobin  Y.  Walkinshaw,  McAlL  173,  F.  G.  14,069,  Mexican  title, 
founded  on  grant  not  approved  by  departmental  assembly,  nor 
segregated  from  public  domain  before  cession  of  California,  not 
sufficient  to  sustain  ejectment;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  644,  no  title  conveyed  by  paper  purporting  to  be  a  Spanish 
grant  where  land  was  not  surveyed  nor  grantee  placed  in  possession 
as  required  by  Spanish  law;  Doe,  etc.  v.  Higgins,  39  Ala.  19,  where 
Spanish  concession  did  not  specify  location,  quantity,  or  boundary 
of  grant,  a  subsequent  confirmation  by  Congress  gave  no  title  to 
any  particular  tract;  Waterman  v.  Smith,  13  CaL  413,  417,  patent 
conclusive  against  fioating  grant  within  limits  of  a  larger  tract 

18  How.  476-i79,  15  L.  464,  UNITED  STATES  v.  BOOTH. 

Appeal  and  error. —  It  is  the  duty  of  the  clerk  of  a  State  court  to 
obey  a  writ  of  error  issued  from  the  Supreme  Court,  his  refusal 
cannot  prevent  the  exercise  of  appellate  powers,  and  he  will  be  com- 
pelled to  obey  the  writ  or  show  cause  for  disobedience,  p.  478. 

Cited  in  Underwood  v.  McVeigh,  131  U.  S.  cxxii,  ppx.,  21  L.  954, 
arguendo,  in  dissenting  opinion. 

Supreme  Court. — ^Where  two  cases  involving  same  important 
question  are  pending  on  appeal,  court  will  decline  to  hear  and  de- 
cide one  of  them,  where  the  other  and  principal  case  is  not  ready 
for  argument,  but  will  order  both  argued  together,  p.  479. 

18  How.  480-489,  15  L.  499,  BACON  t.  BOBBBTSON. 

Corporations  —  Courts. —  Where  a  corporation  has  been  deprived 
of  its  charter  by  Judicial  decree,  and  a  trustee  appointed  to  wind 
up  its  affairs,  both  by  Mississippi  law  and  general  equity  Jurispru- 
dence, the  stockholders  are  entitled  to  assets  remaining  after  pay- 
ment of  debts  and  expenses;  and,  if  citizens  of  another  State,  may 
maintain  bill  in  the  Federal  courts  to  compel  an  accounting  and 
distribution,  pp.  480-489. 

The  following  cases  affirm  and  follow  this  holding:  Lum  v.  Bob- 
ertson,  6  Wall.  279,  18  L.  744,  in  suit  against  delinquent  debtor  for 
benefit  of  stockholders;  Wallamet  Falls  Co.  v.  Kittridge,  5  Sawy. 
50,  F.  C.  17,105,  corporation  dissolved  by  vote  of  shareholders  exists 
for  purpose  of  collecting  and  distributing  assets;  Wallamet  Falls 
C.  &  L.  Co.  V.  Kittredge,  29  Fed.  Cas.  84,  to  the  same  point;  In  re 
Independent  Ins.  Co.,  1  Holmes,  111,  6  Nat.  Bank.  Beg.  269,  F.  C. 
7,017,  insolvent  Insurance  company  enjoined  from  further  prosecu- 
tion of  its  business,  subject  to  proceedings  in  bankruptcy;  La- 
fayette Co.  V.  Neely,  21  Fed.  739,  where  corporation  has  been  di«h 
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solved  by  foreclosure  sale,  stockholders  may  bring  suit  if  directors 
refuse  to  do  so;  Edison  Electric  Light  Go.  v.  New  Haven  Electric 
Co.,  35  Fed.  237,  corporation  consolidating  with  another  may  pro- 
vide for  assignment  of  a  patent,  which  assignment  may  be  legally 
made  by  its  president  and  secretary,  after  consolidation;  Congrega- 
tion of  the  Roman  Cath.  Church  v.  Texas  &  P.  Ry.,  41  Fed.  567, 
property  of  dissolved  religious  corporation  vests  in  its  members; 
Mason  v.  Pewabic  Min.  Co.,  66  Fed.  3d5,  22  U.  6.  App.  685,  in  suit 
by  minority  stockholders  to  recover  assets,  directors  defending  suit 
could  not  subject  assets  to  costs  and  counsel  fees;  Olmstead  v. 
Distilling,  etc.,  Co.,  73  Fed.  47,  upon  Judgment  of  ouster  in  quo  war- 
ranto proceedings,  a  court  of  equity  has  Jurisdiction  of  suit  by 
stockholder  for  appointment  of  receiver  to  administer  assets;  At- 
lanta Real  Estate  Co.  v.  Atlanta  Nat  Bank,  75  Ga.  46,  where  trus- 
tees were  assisting  in  misappropriation  of  corporate  property,  stock- 
holders entitled  to  relief  in  equity;  Muscatine  Turn  Verein  v.  Funck, 
18  Iowa,  472,  dissolution  of  corporation  does  not  take  away  power 
to  act  for  purpose  of  winding  up  its  alfairs;  State  v.  Bailey,  16  Ind. 
52,  79  Am.  Dec.  411,  stockholders  of  corporation  consolidating  with 
another  are  entitled  to  withdraw  their  shares,  and  may  enjoin  con- 
solidation until  secured;  Davis  v.  Robertson,  11  La.  Ann.  754,  trus- 
tees of  Insolvent  banks  have  a  right  to  collect  all  assets,  and  to 
distribute  surplus  among  stockholders;  Cockbum  v.  Union  Bank, 
13  La.  Ann.  291,  where  stockholder  is  denied  right  to  Inspect 
books  of  corporation,  his  remedy  is  by  mandamus;  Powell  v.  North 
Missouri  R.  R.,  42  Mo.  69,  corporation  cannot  give  away  property  to 
the  prejudice  of  creditors;  Mott  v.  Pennsylvania  R.  R.,  30  Pa.  St  25, 
72  Am.  Dec.  669,  Judgment  of  ouster  works  dissolution  of  corpora- 
tion but  does  not  extinguish  debts  due  to  or  from  corporation; 
Shamokin  Valley  &  P.  R.  R.  v.  Malone,  85  Pa.  St  36,  assets  of  insol- 
vent corporation  are  a  fund  for  the  payment  of  its  debts,  which 
equity  will  enforce  against  holders;  St  Philip's  Church  v.  Zion 
Presbyterian  Church,  23  S.  C.  314,  upon  dissolution  of  a  religious 
corporation,  property  reverts  to  grantors;  State  v.  Bank  of  Ten- 
nessee, 5  Baxt  109,  upon  dissolution  of  corporation,  a  court  of 
chancery  may  take  charge  of  funds  and  administer  them  for  ben- 
efit of  those  entitled;  Miller  v.  Coal  Co.,  31  W.  Va.  838,  13 
Am.  St  Rep.  905,  8  S.  E.  601,  a  corporation  which  failed  to  wind 
up  its  business  within  time  fixed  by  its  charter,  may  be  sued  for 
tort  committed  after  expiration  of  charter. 

Cited  also  in  Pond  v.  Vermont  Valley  R.  R.,  12  Blatchf.  287, 
F.  C.  11,265,  arguendo,  as  to  general  Jurisdiction  of  courts  of  equity; 
Hardon  v.  Newton,  14  Blatchf.  379,  F.  C.  6,054,  leave  given  to  amend 
so  that  relief  desired  might  be  specifically  prayed  for;  Taylor  v. 
Holmes,  14  Fed.  506,  dismissing  bill  where  directors  of  defunct 
corporation  were  not  made  parties,  and  action  was  stale,  and  barred 
by  statute  of  limitations;  People  v.  President  etc.,  of  College  of 
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Gal.,  88  Gal.  174,  Dpon  dissolution  of  literary  corporation  having  no 
stockholders,  trustees  might  donate  property  to  State  university; 
Mason  v.  Atlanta  Fire  Go.,  70  Ga.  610,  48  Am.  Rep.  587,  where 
member  of  volunteer  fire  company,  having  no  stock  or  subscrip- 
tion by  members,  dies  fifteen  years  before  dissolution  of  company, 
his  heirs  had  no  interest  in  funds;  Folger  v.  Golumbian  Ins.  Go.,  99 
Mass.  277,  96  Am.  Dec.  753,  where  corporation  was  not  legally  dis- 
solved; Thornton  v.  Marginal  Freight  Ry.,  123  Mass.  34,  under 
statute.  Judgment  recovered  against  corporation  after  expiration  of 
three  years  from  repeal  of  its  charter,  is  void;  Opinion  of  the  Jus- 
tices, 66  N.  H.  637,  639,  33  Atl.  1080,  1081,  property  of  a  corporation 
cannot  be  confiscated  by  amending  charter;  Rader  v.  Southeasterly 
Road  Tint,  36  N.  J.  L.  277,  act  repealing  incorporation  of  township, 
not  affecting  or  impairing  any  legal  contract,  valid;  O'Gonnor  v. 
Gity  of  Memphis,  6  Lea,  732,  where  municipal  charter  is  repealed 
and  new  municipality  incorporated,  suit  against  old  corporation  may 
be  revived  against  new  one;  Williams  v.  Gounty  Gourt,  26  W.  Va. 
526,  a  taxpayer  may,  on  behalf  of  himself  and  all  other  taxpayers, 
file  bill  to  enjoin  the  collection  of  a  tax;  State  v.  Baltimore  &  0. 
R.  R.,  48  Md.  93,  arguendo,  in  dissenting  opinion;  also  in  Miner  v. 
Ice  Go.,  93  Mich.  116,  53  N.  W.  224,  17  L.  R.  A.  419.  See  the  follow- 
ing notes  on  effect  of  dissolution  of  corporations:  8  Am.  Dec.  140, 
12  Am.  Dec.  239,  7  Am.  St  Rep.  717. 

Distinguished  In  Swann  v.  Summers,  19  W.  Va.  131,  132,  holding 
Judgment  creditor  of  a  corporation  cannot  garnishee  property  in 
hands  of  another  corporation  having  charge  of  franchises  and  con- 
ducting business. 

Corporations.— The  tendency  of  both  English  and  American 
Gourts  of  Ghancery  is  to  concede  the  existence  of  a  distinct  and 
positive  right  of  property  in  the  individuals  composing  the  corpo- 
ration, p.  486. 

Courts. — Stockholders  suing  to  wind  up  affairs  of  dissolved  cor- 
porations, may  maintain  action  in  Federal  court  if  citizens  of  dif- 
ferent State  from  trustee  and  remaining  stockholders,  p.  489. 

Miscellaneous. —  Gited  in  Bass  v.  Navigation  Go.,  Ill  N.  G.  446, 
16  S.  E.  404,  19  L.  R.  A.  252,  and  n.,  but  without  particular  applica- 
tion. 

18  How.  489-497,  15  L.  466,  MASTERS  v.  BARREDA. 

Sale»  —  Where  merchants  dealing  with  each  other  for  successive 
cargoes  of  merchandise  on  time,  agree  that  buyer's  balance  on 
account  shall  always  be  under  a  certain  sum,  if  buyer  exceeds 
amount  and  refuses  to  remit  difference,  seller  may  arrest  delivery 
of  any  cargo  or  cargoes  in  course  of  being  delivered,  pp.  494-497. 
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18  How.  497-503,  16  L.  469,  BEAUREGARD  v.  CITY  OF  NEW 
ORLEANS. 
Courts. —  Supreme  Court  will  follow  the  laws  of  the  several  States 
as  rules  of  decision  wherever  they  properly  apply,  and  defer  to  the 
decisions  of  State  tribunals  upon  questions  arising  out  of  the  com- 
mon law  of  the  State,  especially  when  applied  to  the  title  of  lands, 
p.  502. 

Cited  and  rule  followed  in  Suydam  v.  Williamson,  24  How.  434, 
16  L.  745,  adopting  New  York  law  establishing  rule  of  real  prop- 
erty; Barrett  v.  Holmes,  102  U.  S.  665,  26  L.  292,  following  con- 
struction of  Iowa  Supreme  Court  of  statute  of  limitations  as  af- 
fecting real  property  titles;  Bondurant  v.  Watson,  103  U.  S.  289,  26 
L.  450,  State  decisions  establishing  rule  of  real  property  in  Louis- 
iana, binding  on  Supreme  Court;  Ridings  v.  Johnson,  128  U.  S.  224, 
32  L.  405,  9  S.  Ct  76,  to  the  same  point;  Amdt  v.  Griggs,  134  U.  S. 
321,  33  L.  020,  10  S.  Ct  559,  disposition  of  Immovable  property  gov- 
erned by  State  law;  Mitchell  v.  Lippinco'tt,  2  Woods,  471,  F.  C. 
9,665,  under  "married  woman's  law,"  as  construed  by  Alabama 
courts,  a  married  woman  cannot  mortgage  her  separate  estate  to 
secure  husband's  debts;  Turner  v.  Aldridge,  1  McAll.  231,  F.  C. 
14,249,  under  Texas  decisions,  as  against  a  mere  trespasser,  plaintiff 
is  entitled  to  recover  on  prior  peaceable  possession  alone;  In  re 
Zug,  16  Nat  Bank.  Reg.  2S0,  30  Fed.  Cas.  948,  in  bankruptcy  pro- 
ceedings, questions  touching  the  tenure  of  real  estate,  Federal  courts 
are  governed  by  local  decisions;  Lamb  v.  Farroll,  21  Fed.  8.  Ar- 
kansas decisions  as  to  jurisdiction  of  equity  court,  of  suit  to  quiet 
title,  are  conclusive  evidence  of  State  law;  Independent  Dist  v. 
Beard,  83  Fed.  16,  adopting  State  decisions  of  courts  that  in  order 
to  fasten  special  trust  upon  funds  held  by  receiver  of  insolvent 
bank,  4t  is  unnecessary  to  trace  deposit  to  any  specific  property; 
Malcomson  v.  Wappoo  Mills,  85  Fed.  908,  State  decision  involving 
decision  upon  common  law  of  State,  is  binding  authority;  Perry 
V.  Wheeler,  12  Bush,  551,  denying  right  of  Federal  court  to  set  up 
and  enforce  within  territorial  limits  of  Kentucky  a  rule  of  prop- 
erty different  from  laws  of  State;  Smith  v.  Power,  23  Tex.  33,  a 
series  of  decisions  settling  construction  of  law  affecting  titles  to 
real  property,  are  binding.  Cited  and  approved  in  Baltimore  & 
Ohio  R.  R.  V.  Baugh,  149  U.  S.  405,  37  L.  787,  13  S.  Ct  928,  in  dis- 
senting opinion,  majority  holding  question  whether  engineer  and 
fireman  on  locomotive,  without  train,  are  fellow  servants,  not  a 
question  of  local  law. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S. 
Ct.  22,  where  there  had  been  decisions  by  State  court,  judgment  of 
Circuit  Court  will  not  be  reversed  because  State  court  has  sub- 
sequently adopted  a  different  view. 

Executors  and  administrators. —  In  judicial  sale  of  real  estate 
of  an  insolvent  or  embarrassed  succession,  the  settled  doctrine  in 
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Louisiana  is  that  there  are  no  adversary  ];Mirtle8;  the  proceeding 
is  in  rem,  the  administrator  represents  the  land,  and  the  only 
question  of  Jurisdiction  is  the  power  of  the  court  over  the  thing, 
p.  503. 

Cited  and  approved  in  Daily  v.  Doe,  3  Fed.  915,  purchaser  of 
vessel  under  decree  of  court  of  admiralty  having  jurisdiction,  will 
be  protected  in  his  title;  McLaurin  v.  Rion,  24  S.  O.  411,  Probate 
Court  could  sell  only  intestate's  interest  in  the  land.  Cited  in 
State  V.  Judge,  48  La.  Ann.  662,  19  So.  667,  arguendo,  debtor  failing 
to  comply  with  conditions  of  voluntary  respite,  to  which  all  cred- 
itors did  not  consent,  cannot  be  driven  to  forced  surrender;  Mc- 
Namara  v.  Casserly,  61  Minn.  344,  63  N.  W.  884,  as  to  effect  of  de- 
cree of  distribution. 

Judgments. —  If  it  appears  upon  the  face  of  proceedings  that  the 
f;ubject-matter  was  within  the  court's  jurisdiction,  they  cannot  be 
impeached  for  error  or  irregularity  in  a  collateral  inquiry,  but  are 
binding  upon  all  other  courts  until  reversed,  p.  503. 

Cited  and  applied  in  Parker  v.  Kane,  22  How.  14,  16  L.  290,  where 
proceedings  in  administrator's  sale  were  regular,  except  that  no 
guardian  was  appointed,  State  court  held  defect  did  not  deprive 
purchaser  of  title,  and  Supreme  Court  adopted  decision;  Reinach 
V.  Atlantic,  G.  &  W.  R.  R.,  58  Fed.  43,  Federal  court  could  not  ques- 
tion foreclosure  proceedings  in  State  court  having  jurisdiction,  in 
a  collateral  proceeding;  Wisdom  v.  Buckner,  31  La.  Ann.  58,  inno- 
('ent  purchaser  under  decree  not  affected  by  subsequently-ascer- 
tained irregularities.  Cited  in  Hays  v.  McNealy,  16  Fla.  414,  neces- 
sary jurisdictional  facts  should  appear  in  record. 

Distinguished  in  Turner  v.  Malone,  24  S.  C.  402,  holding  judgment 
void  as  to  parties  not  within  jurisdiction  of  court,  may  be  regarded 
as  a  nullity  in  direct  or  collateral  proceedings. 

18  How.  503-507,  15  L.  472,  UNION  BANK  OF  TENNESSEE  V. 
VAIDEN. 

Courts  —  Executors  and  administrators. —  State  law  limiting  rem- 
edies of  its  citizens  in  Its  own  courts  cannot  be  applied  to  prevent 
citizens  of  other  States  from  suing  in  Federal  courts;  therefore, 
where  defendant  to  suit  in  Federal  court  died  after  appearance  and 
plea,  and  suit  was  revived  and  judgment  obtained  against  admin- 
istrators, the  fact  that  plalntilTs  claim  was  not  presented  nor  al- 
lowed by  Probate  Court  declaring  estate  insolvent,  does  not  bar 
recovery  where  estate  proved  to  be  solvent,  p.  507. 

This  rule  applied  in  the  following  citing  cases:  Hyde  v.  Stone, 
20  How.  175,  15  L.  876,  transfer  of  suit  from  one  State  court  to 
another  for  purpose  of  connecting  it  with  certain  insolvency  pro- 
ceedings, does  not  bar  suit  in  Circuit  Court;  Green  v.  Creighton, 
23  How.   107,   16  L.  423,  pendency  of  insolvency  proceedings  in 
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Probate  Ck>iirt  will  not  oust  Jurisdiction  of  United  States  Circuit 
Ck>nrt;  Payne  v.  Hook,  7  Wall.  430,  19  L.  262,  Olrcnlt  Court  has 
Jurisdiction  of  proceeding  against  administrator,  although  such  pro- 
ceeding could  not  be  maintained  In  State  court;  Railway  Co.  v. 
Whitton,  13  WalL  287,  20  L.  577,  statute  requiring  action  for  dam- 
ages for  wrongful  act  causing  death,  to  be  brought  In  State  court, 
does  not  prevent  non-resident  from  removing  action;  Borer  v.  Chap- 
man, 119  U.  S.  600,  30  L.  537,  7  S.  Ct  348,  non-resident  creditor 
not  bound  to  make  himself  a  party  to  proceedings  In  Probate 
Court,  and  his  right  to  recover  Is  not  barred  by  failure  so  to  do; 
Chicot  County  v.  Sherwood,  148  U.  S.  534,  37  L.  548,  13  S.  Ct  698, 
action  will  lie  In  Federal  court  to  recover  on  bonds  Issued  by 
county,  although  State  legislature  repealed  laws  authorizing  coun- 
ties to  be  sued;  National  Bank  v.  Sebastian  County,  6  DllL  417, 
F.  C.  10,040,  to  the  same  point;  Phelps  v.  O'Brien  Co.,  2  DllL  518, 
F.  C.  11,078,  a  person  having  a  right  to  sue  In  Federal  court  can- 
not be  compelled  by  act  of  State  legislature  to  obtain  leave  of 
State  court;  Green  v.  Collins,  3  Cliff.  507,  F.  C.  5,755,  sale  In  another 
State  not  Invalidated  by  Massachusetts  statute  providing  that  no 
action  should  be  maintained  in  any  State  court  for  price  of  Uquor 
sold  for  purpose  of  being  brought  Into  State;  Re  Murray,  1  Hask. 
270,  3  Nat.  Bank.  Reg.  188,  F.  C.  9,954,  claim  for  Uquor  lawfully 
sold  In  New  York  to  citizen  of  Maine,  who  Intended  to  use  purchase 
in  violation  of  State  law.  Is  provable  In  bankruptcy;  Claflln  v. 
Idsso,  4  Woods,  253, 16  Fed.  898,  Jurisdiction  of  Federal  court  cannot 
be  ousted  by  subsequent  insolvency  proceedings  In  State  court; 
Andrews  v.  Smith,  19  Blatchf.  109,  5  Fed.  842,  overruling  plea  to 
Jurisdiction  of  Circuit  Court  where  property  In  litigation  in  pend- 
ing proceedings  of  State  court  was  not  In  court's  possession;  Grls- 
wold  V.  Central  Vermont  R.  R.,  20  Blatchf.  217,  9  Fed.  800,  pro- 
ceedings In  State  court  no  bar  to  Federal  Jurisdiction  of  bill  to  en- 
force lien;  Warren  v.  Wisconsin  Valley  R.  R.,  6  Biss.  430,  P.  C. 
17,204,  right  to  remove  condemnation  proceedings  cannot  be  lim- 
ited by  State  laws;  Demeritt  v.  Exchange  Bank,  7  Fed.  Cas.  450, 
State  Insolvent  law  cannot  suspend  contract  made  with  a  citizen 
of  another  State  nor  prevent  removal  of  case  to  a  Federal  court; 
Lee  V.  Mtoa,  Ins.  Co.,  15  Fed.  Cas.  142,  a  corporation  does  not  be- 
come a  citizen  of  a  State  by  consenting  to  service  of  process  on 
agent,  and  may  remove  case  to  Federal  court;  Black  v.  Scott,  9 
Fed.  191,  Circuit  Court  has  Jurisdiction  In  foreclosure  proceedings, 
although  real  estate  is  in  custody  of  Probate  Court;  Pulliam  v.  Pul- 
liam,  10  Fed.  30,  F.  C.  11,463a,  State  law  providing  that  settlements 
made  In  County  Courts  "  shall  be  prima  facie  evidence  in  favor  of 
the  accounting  party,"  cannot  restrict  Jurisdiction  of  Federal  courts; 
LK)gan  V.  Greenlaw,  12  Fed.  19,  bill  in  equity  pending  in  State  court 
no  bar  to  similar  bill  in  Federal  court  in  same  State;  Chewett  v. 
Moran,  17  Fed.  822,  823,  bill  in  equity  to  subject  estate  to  debts  of 
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ancestor  not  barred  by  f ailore  to  present  claim  to  Probate  CJoort,  but 
is  evidence  of  laches;  Hartman  y.  Fishbeck,  18  Fed.  294,  295,  State 
statutes  of  limitation  cannot  impair  creditor's  right  to  sue  estate 
in  United  States  court;  Hull  t.  Dills,  19  Fed.  659,  United  States 
equity  courts  not  affected  by  restrictions  placed  by  States  on  their 
own  courts  of  equity;  May  v.  Saginaw  Co.,  32  Fed.  630,  State  law 
giving  supervisors  exclusive  power  to  adjust  claims  against  their 
county,  does  not  bar  action  for  tort  in  Federal  court;  Hoover  v. 
Crawford  County,  39  Fed.  9,  legislature  permitting  counties  to  con- 
tract and  issue  obligations,  cannot  prevent  citizens  of  other  States 
from  suing  in  Federal  courts;  Edwards  v.  Hill,  59  Fed.  725,  19  U.  S. 
App.  493,  right  of  citlasen  of  another  State  to  bring  foreclosure  suit 
in  Federal  court  not  affected  by  statutory  general  assignment  made 
by  mortgagor;  The  James  Roy,  59  Fed.  786,  one  having  maritime 
lien  need  not  obtain  consent  of  State  court  before  arresting  prop- 
erty in  the  admiralty;  The  Willamette  Valley,  62  Fed.  297,  to  the 
same  point;  Brendel  v.  Charch,  82  Fed.  263,  citizen  of  another  State 
may  maintain  suit  in  Federal  court  to  recover  legacy,  pending  set- 
tlement of  estate  in  Probate  Court;  Brown  v.  Ellis,  86  Fed.  358,  as- 
sessment of  national  bank  stock  may  be  enforced  against  executor 
in  Federal  court  although  settlement  of  estate  is  pending  in  Probate 
Court;  Eastern  Building  &  Loan  Assn.  v.  Bedford,  88  Fed.  20,  State 
cannot  prevent  a  foreign  corporation  from  enforcing  a  contract  in 
Federal  courts;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  4,  right  or 
original  action  for  a  mandamus  in  State  courts  to  compel  officers 
of  municipal  corporation  to  pay  bonds  does  not  deprive  bondholder 
of  right  of  action  in  Federal  court 

Approved  in  Missouri  K.  &  T.  Trust  Co.  v.  Krumseig,  77  Fed.  43. 
40  U.  S.  App.  620,  in  dissenting  opinion,  majority  holding  sub- 
stantive rules  of  equity  administered  by  Federal  courts  may  be 
abrogated  or  changed  by  State  statutes.  Cited  in  the  following 
cases,  arguendo:  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  838. 
refusing  injunction  to  interfere  with  possession  or  control  of  prop- 
erty in  possession  of  State  court;  Ball  v.  Tompkins,  41  Fed.  489, 
possession  of  State  Probate  Court  did  not  exclude  jurisdiction  of 
Federal  court  where  executors  disagreed  as  to  management;  Mar- 
tin V.  Fort  83  Fed.  23,  54  U.  S.  App.  325,  affirming  decree  dismissing 
bill  for  non-joinder  of  necessary  parties;  Homor  v.  Hanks,  22  Ark. 
589,  but  without  particular  application;  Ames  v.  Slater,  27  Minn. 
74,  6  N.  W.  419,  Circuit  Court  had  jurisdiction  of  suit  between  a 
foreign  corporation  and  citizen;  also  in  31  Am.  Dec.  693,  note. 

Distinguished  in  CJelllnger  v.  Philippi,  133  U.  S.  257,  33  L.  617, 
10  S.  Ct.  2G9,  non-resident  creditors  who  do  not  come  in  pari  passu 
with  domestic  creditors  cannot  participate  In  the  distribution;  Mc- 
Dermott  v.  Copeland,  9  Fed.  5:^9,  In  the  absence  of  fraud,  bill  in 
equity  will  not  lie  in  Circuit  Court  to  compel  executors  to  collect 
and  pay  over  distributive  shares  of  estate;  Pulliam  v.  Pulliam,  10 
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Fed.  78,  P.  C.  11,463a,  statute  limiting  time  for  presenting  claims 
against  estate  Is  a  rule  of  property  and  binding  upon  Federal  courts; 
Dodd  V.  Ghiselin,  27  Fed.  408,  State  laws  providing  for  the  settle- 
ment of  estates  are  binding  upon  Federal  courts;  Walker  v.  Brown, 
63  Fed.  209,  210,  212,  27  U.  S.  App.  291,  affirming  S.  C,  58  Fed.  30, 
creditor  not  entitled  to  maintain  bill  in  Federal  court  for  an  ac^ 
counting  by  administrator,  where  fraud  or  non-admlnlstratlon  Is 
not  averred. 

18  How.  507-^11,  16  L.  604,  McMICKBN  v.  PBRIN. 

Champerty  —  E8to|fpel. —  Purchase  of  property  by  an  attorney 
after  Judgment  has  been  obtained  is  not  illegal  under  laws  of  Louis- 
iana; and  if  It  were,  a  person  loaning  money  that  purchase  might 
be  made  is  estopped  from  pleading  its  illegality  and  may  not  re- 
tain the  property  which  had  been  conveyed  to  him  as  security,  p. 
510. 

Cited  and  principle  applied  in  Armstrong  v.  American  Exchange 
Bank,  133  U.  S.  467.  33  L.  759,  10  S.  Ot.  460,  holding  bank  cannot 
refuse  to  honor  checks  on  the  ground  that  depositor  intended  to 
make  an  improper  use  of  the  money;  Warren,  etc.  v.  Hewitt,  45 
Ga.  507,  agent  may  recover  money  advanced  to  execute  contract  In 
futures  where  principal  ratified  act  of  agent. 

Appeal  and  error.— No  objections  to  a  master's  report  can  be  made 
on  appeal  which  were  not  taken  before  the  master,  p.  510. 

Cited  and  rule  followed  In  Bums  v.  Ilosenstein,  135  U.  S.  456, 
34  L.  195,  10  S.  Ct  819,  holding  objection  that  master's  report  pro- 
ceeded upon  erroneous  views  of  partnership  contract,  could  not  be 
considered;  TopUff  v.  Topliflf,  145  U.  S.  173,  36  L.  666.  12  S.  Ct  832, 
where  it  was  claimed  that  master  allowed  damages,  for  Infringe- 
ment, not  asked  for  in  bill;  Pewabic  Mining  Co.  v.  Mason.  145  U. 
6.  363,  36  L.  737,  12  S.  Ct.  891,  where  report  by  master  was  a  mere 
ministerial  matter;  Gay  Mfg.  Co.  v.  Camp,  65  Fed.  798,  25  U.  S. 
App.  134,  findings  of  master  are  prima  facie  correct,  and  when  sus- 
tained by  Circuit  Court,  should  not  be  overruled  unless  preponder- 
ance of  testimony  Is  against  them.  Reaffirmed  in  Gay  Mfg.  Co.  v. 
Camp,  68  Fed.  68,  25  U.  S.  App.  376,  where  exceptions  were  not 
dated  and  there  was  nothing  to  show  when  they  were  filed;  Hart- 
man  V.  Evans,  38  W.  Va.  677,  18  S.  E.  813,  to  the  same  point 

Approved  In  Mount  Pleasant  v.  Beckwlth,  100  U.  S.  527,  25  L. 
702,  arguendo.  Cited  in  Gaines  v.  New  Orleans,  1  Woods,  105,  F. 
C.  5.177,  recognizing,  but  not  enforcing,  rule  where  counsel  on  both 
flddes  acted  under  a  misapprehension;  Hatch  v.  Indianapolis  & 
Springfield  R.  R.,  11  Blss.  141,  9  Fed.  858,  as  to  settling  master's  re- 
port and  entering  exceptions. 

Api)eal  and  error. —  An  appeal  will  not  lie  from  the  refusal  of  a 
court  to  open  a  former  decree,  p.  51L 
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Judgments. —  Circuit  Courts  have  no  power  to  set  aside  their 
decrees  In  equity,  on  motion,  after  term  at  which  they  were  ren- 
dered, p.  511. 

Cited  and  principle  applied  In  Central  Trust  Co.  v.  Grant  Loco- 
motive Worlds,  135  U.  S.  224,  34  L.  104,  10  S.  Ct  742,  holding  decree 
in  foreclosure  suit,  that  intervening  creditor  was  entitled  to  priority 
over  mortgage,  a  final  decree  which  might  not  be  vacated;  Lewis- 
burg  Bank  v.  Sheffey,  140  U.  S.  451,  35  L.  496,  11  S.  Ct  758,  ap- 
plication for  rehearing,  made  after  adjournment  of  term,  was  too 
late;  Hickman  v.  Fort  Scott,  141  U.  S.  419,  35  L.  776,  12  a  Ct.  11, 
petition  to  change  record  of  reversed  judgment,  properly  denied;  Id 
re  Troy  Woolen  Co.,  5  Ben.  416,  6  Nat  Bank.  Reg.  18,  F.  C.  14,200, 
refusing  application  for  rehearing  on  report  of  referee  in  order  to 
obtain  a  review  of  decision;  United  States  v.  Millinger,  19  Blatclif. 
204,  7  Fed.  189,  court  has  no  power  to  grant  motion  to  open  judg- 
ment on  the  ground  of  the  existence  of  facts  not  put  in  evidence; 
Scott  V.  Hore,  1  Hughes,  167,  F.  C.  12,535,  default  judgment  taken 
in  consequence  of  neglect  of  counsel  will  not  be  opened  on  motion; 
McClellan  y.  Fosbender,  15  Fed.  Cas.  1269,  to  the  same  point;  Cole- 
man V.  Neill,  11  Fed.  462,  an  amicable  final  decree  in  suit  between 
assignee  in  bankruptcy  and  assignee  under  deed  of  assignment  may 
not  be  amended  where  amendment  would  prejudice  creditors;  Allen 
V.  Wilson,  21  Fed.  883,  sustaining  demurrer  to  petition  to  set  aside 
execution  and  levy  for  deficiency  In  sale  of  mortgaged  premises; 
Glenn  v.  Dimmock,  43  Fed.  551.  interpreting  the  word  "  admitted." 
as  used  in  equity  rule  88,  as  synonymous  with  word  "  granted." 
Cited  in  Snow  v.  Edwards,  2  Low.  276,  F.  C.  13,145,  arguendo,  as 
to  power  of  Admiralty  Courts  to  vary  their  own  decrees;  Harmon 
V.  Struthers,  48  Fed.  261,  interlocutory  decree  may  be  opened; 
Stribbling  v.  Hart,  20  Fla.  242,  243,  244,  as  to  power  of  courts  of 
equity  to  open  decrees. 

Distinguished  in  Newman  v.  Moody,  19  Fed.  860,  where  no  ap- 
peal lies,  court  may  at  its  discretion  allow  rehearing  before  end  of 
next  term;  Schofield  v.  Horse  Springs  Cattle  Co.,  65  Fed.  434,  deny- 
ing motion  to  open  default  where  affidavits  were  insufficient 

Miscellaneous. —  Cited  in  McMicken  v.  Perin,  22  How.  285,  16  L. 
260,  where  the  same  case  was  again  before  the  Supreme  Court 

18  How.  511-^17,  15  L.  506,  MAXWELL  v.  NBWBOLD. 

SupremiS  Court. —  To  give  jurisdiction,  under  the  twenty-fifth  sec- 
tion of  judiciary  act,  record  must  show  that  one  of  the  questions 
stated  therein  was  actually  raised,  and  was  applied  in  the  State 
court;  and  an  exception  that  thp  charge  of  the  court  and  verdict  of 
the  jury  were  in  conflict  with  the  Federal  Constitution  and  laws 
without  more  particularly  specifying  clause,  is  too  general,  pp.  516- 
517. 

Cited  and  principle  followed  in  Hoyt  v.  Thompson,  1  Black.  521, 
17  L.  66,  dismissing  writ  of  error  where  violation  of  Federal  Con- 
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Btltution  was  not  distinctly  raised  in  State  court;  Messenger  v. 
Mason,  10  Wall.  509,  19  L.  1029,  objection  that  partition  law  of 
Iowa  Territory  was  in  conflict  with  the  ordinance  of  1787  and  the 
Federal  Constitution,  too  general;  Edwards  v.  Elliott,  21  Wall.  540, 
22  L.  490,  exception  that  inferior  State  court  decided  a  State  law 
''valid  and  constitutional,"  and  entered  Judgment  that  law  was 
not  "repugnant  to  Ck>nstitutlon  of  the  United  States,"  is  not  spe- 
cific enough  to  give  Supreme  Court  Jurisdiction;  Say  ward  v.  Denny, 
158  U.  S.  184,  39  L.  942,  15  S.  Ct  778,  dismissing  writ  of  error  in 
accordance  with  above  rule;  Oxley  Stave  Co.  v.  Butler  County,  106 
U.  S.  665,  657,  658,  41  L.  1152,  1153,  17  S.  Ct  711,  712,  dismissing 
writ  of  error  where  declaration  was  so  general  that  purpose  of 
party  to  assert  a  Federal  right  was  left  to  Inference;  Ash  v.  City  of 
Independence,  145  Mo.  126,  46  S.  W.  751,  where  trial  court  declined 
to  declare  a  statute  unconstitutional,  Stale  Supreme  Court  did  not 
thereby  gain  Jurisdiction  of  appeal.  Cited  and  approved  In  Snell 
V.  Dwight,  121  Mass.  349,  arguendo,  amendment  to  record  to  enable 
case  to  be  taken  to  United  States  Supreme  Court  will  not  be  or- 
dered upon  a  petition  filed  six  months  after  final  Judgment;  Parlin 
V.  Hord,  145  Mo.  119,  46  S.  W.  753,  where  constitutional  question 
was  not  raised  at  the  proper  time  nor  in  the  proper  manner. 

Supreme  Court. —  Whether  a  writ  of  error  will  lie  from  the  Su- 
preme Court  depends  upon  the  questions  raised  and  decided  in  tlio 
State  court,  p.  516. 

Cited  and  relied  on  in  Fleming  v.  Clark,  12  Allen,  197,  refusinp; 
to  discharge  on  writ  of  habeas  corpus,  prisoner  convicted  in  Su- 
perior Court,  although  writ  of  error  addressed  to  that  court  was  is- 
sued by  a  Justice  of  Supreme  Court. 

Miscellaneous. —  Cited  in  Peyser  v.  Mayor,  70  N.  Y.  501,  26  Am. 
Bep.  625,  as  illustrating  duress  of  goods;  also  in  22  Am.  Rep.  519, 
note. 

18  How.  517-521,  15  L.  509,  WATSON  v.  TARPLEY. 

Bills  and  notes. —  Regularity  and  legality  of  protest  and  notice  of 
dishonor  of  a  bill  are  for  the  court,  not  the  Jury,  to  determine,  p. 
519. 

Bills  and  notes. —  After  presentment  to  drawee,  and  regular  pro- 
test and  notice  for  non-acceptance,  payee  or  indorsee  of  a  bill  may 
sue  drawer  Immediately,  and  need  not  present  bill  for  payment  at 
maturity,  nor  can  he  be  held  to  protest  and  notice  for  non-pay- 
ment, p.  519. 

Cited  and  relied  on  in  Lucas  v.  Ladew,  28  Mo.  345,  holding  pro- 
tect for  non-acceptance  of  sight  bill  of  exchange,  fixes  liability  of 
drawer  and  indorsers  immediately,  and  presentment  for  payment 
on  last  day  of  grace  Is  unnecessary. 
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Courts. —  While  State  laws  bind  their  domestic  tribunals  and 
persons  and  property  within  their  jurisdiction,  those  laws  cannot 
affect  the  jurisdiction  of  Federal  courts,  nor  destroy  or  control  the 
rights  of  parties  litigant;  therefore,  State  law  prohibiting  suit  on 
dishonored  bill  of  exchange  until  maturity,  will  be  disregarded  In 
suit  by  citizen  of  another  State  in  Federal  court,  because  ylolatlTe 
of  the  general  principles  of  commercial  law,  pp.  520,  521. 

The  following  cases  affirm  and  variously  apply  the  above  holding: 
Boyce  v.  Tabb,  18  Wall.  548,  21  L.  757,  note  given  In  purchase  of 
slaves,  while  slavery  was  a  legal  Institution,  may  be  enforced  in 
Federal  courts,  although  courts  of  State  have  refused  to  enforce 
such  contracts;  Oates  v.  National  Banli,  100  U.  S.  246,  25  L.  583, 
rules  of  commercial  law,  as  recognized  by  Supreme  Court  of  Ala- 
bama, do  not  control  In  case  arising  In  that  State;  Railroad  Ck).  v. 
National  Bank,  102  U.  S.  56,  26  L.  76,  In  concurring  opinion,  hold- 
ing judgment  against  Indorsers  does  not  bar  subsequent  action 
against  maimer  who  had  no  notice  of  first  action;  Burgess  v.  Sellg- 
man,  107  U.  S.  34,  27  L.  365,  2  S.'Gt  22,  Federal  court  not  bound 
to  follow  decision  of  State  court  as  to  the  liability,  under  statute,  of 
persons  holding  stock  of  corporations  as  collateral  security;  Pana  v. 
Bowler,  107  U.  S.  541,  27  L.  429,  2  S.  Ct  714,  Supreme  Court  not 
bound  to  follow  decision  of  Illinois  court  holding  bonds  In  question 
void;  Ex  parte  Heldelback,  2  Low.  530,  F.  C.  6,322,  State  decisions 
that  rate  of  interest  to  be  recovered  ex  mora.  Is  a  matter  of  remedy, 
if  applicable  to  bills  of  exchange,  are  not  binding  on  Federal  courts; 
Green  v.  Collins,  3  Cliff.  507,  F.  C.  5,755,  State  law  cannot  discharge 
or  suspend  the  obligation  of  a  contract  made  In  another  State;  Re 
Murray,  1  Hask.  269,  3  Nat  Bank.  Reg.  188,  F.  C.  9,954,  claim  for 
liquors  lawfully  sold  In  New  York  to  citizen  of  Maine  who  Intended 
to  sell  them  in  violation  of  law  of  latter  State,  may  be  proved  In 
bankruptcy;  Fogg  v.  Stlckney,  11  Nat  Bank.  Reg.  168,  9  Fed.  Cas. 
334,  where  question  was  whether  notes  delivered  as  collateral  se- 
curity were  open  to  defense  of  want  of  consideration  on  the  part 
of  bankrupt;  First  Nat  Bank  v.  Lock-Stitch  Fence  Co.,  24  Fed.  227, 
a  person  placing  his  name  on  back  of  note  at  time  of  its  execution 
and  before  delivery,  is  liable  as  joint  maker  under  general  com- 
mercial law,  and  contrary  State  decisions  are  of  no  effect;  City 
of  Boston  V.  Crowley,  38  Fed.  204,  city  liable  in  Federal  courts  for 
damage  caused  by  improper  draw  in  bridge  which  city  was  au- 
thorized to  build,  though  no  statute  conferred  such  right  of  action; 
Hambly  v.  Bancroft,  83  Fed.  447,  provision  in  judiciary  act  that 
State  laws  shall  be  rules  of  decision  In  Federal  courts  does  not 
apply  to  decisions  determining  construction  of  contracts;  Eastern 
Building  &  Loan  Assn.  v.  Bedford,  88  Fed.  20.  a  Federal  court  will 
enforce  a  contract  which  may  not  be  enforced  In  State  court  be- 
cause of  non-compliance  of  foreign  corporation  with  State  adminis- 
trative regulations;  Bancroft  v.  Hambly,  94  Fed.  979,  where  judg- 
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ment  of  State  court  was  not  pleaded  as  an  estoppel,  and  construc- 
tion of  contract  in  no  manner  depended  upon  State  law,  Federal 
court  may  exercise  Independent  Judgment 

Cited  also   in  HoUingsworth  v.  Parish  of  Tensas,  4  Woods,  284, 

17  Fed.  112,  arguendo.  Federal  courts  are  bound  to  follow  State 
decisions  only  when  they  are  based  upon  State  laws  which  fix 
rights  to  things  international  in  their  nature,  or  which  fix  rules  of 
property;  Bank  of  Sherman  v.  Apperson,  4  Fed.  31,  State  statutes 
which  enlarge  and  extend  the  general  commercial  law  will  be 
enforced. 

Distinguished  in  In  re  Shelboume,  19  Nat  Bank.  Beg.  359,  21 
Fed.  Gas.  1235,  where  note  was  negotiated  in  State  of  which  all  the 
parties  to  the  action  are  residents,  their  rights  are  controlled  by  the 
laws  of  that  State;  Swift  y.  Philadelphia  &  Beading  B.  B.,  64  Fed. 
65,  the  principal  case  and  similar  cases  do  not  show  the  existence 
of  a  Federal  common  law;  Phipps  y.  Harding,  70  Fed.  472,  474,  34 
U.  S.  App.  148,  30  L.  B.  A.  516,  517,  States  may  by  statute  change 
the  general  commercial  law. 

18  How.  521-530,  15  L.  474,  STAIBS  y.  PEASLEE. 

Customs  duties. —  Merchandise  must  be  appraised  according  to 
the  yalue  of  the  goods  at  the  principal  markets  of  the  country  from 
which  they  are  exported  at  the  time  of  exportation,  and  the  tariff 
act  of  1851  repeals  so  much  of  all  former  laws  as  provide  other- 
wise, p.  526. 

Cited  and  relied  on  in  Sampson  y.  Peaslee,  20  How.  578,  15  L. 
1027,  holding  period  of  exportation  of  goods  fixed  by  day  of  sailing 
of  vessel.  Cited  in  Ballard  v.  Thomas,  19  How.  383,  15  L.  691, 
arguendo,  as  to  the  effect  of  the  tariff  act  of  1851  upon  rule  govern- 
ing valuation  of  merchandise;  Gibb  v.  Washington,  McAll.  437,  439, 
F.  0.  5,380,  as  to  powers  and  duties  of  appraisers. 

Customs  duties. —  The  word  "country"  in  the  revenue  laws  of 
the  United  States,  embraces  all  the  possessions  of  a  foreign  State, 
however  widely  separated,  which  are  subject  to  the  same  supreme 
executive  and  legislative  control,  p.  526. 

Distinguished  in  Campbell  v.  Barney,  5  Blatchf.  221,  F.  C.  2,354, 
regarding  British  East  Indies  as  a  country  beyond  the  Cape  of  Good 
Hope,  under  tariff  act  of  1862,  and  not  as  part  of  Great  Britain. 

Customs  duties. —  Determination  of  merchant  appraisers  in  de- 
ciding as  to  the  market  value  of  *'  cutch,"  that  London  and  Liver- 
pool are  the  principal  British  markets  for  that  commodity,  was 
conclusive  upon  importers  as  well  as  the  government,  p.  527. 

Cited  and  applied  in  Belcher  v.  Linn,  24  How.  522,  16  L.  757,  hold- 
ing decision  by  appraisers  that  article  invoiced  as  **  concentrated 
molasses  "  was  green  sugar,  final  and  conclusive;  Muser  v.  Magone, 
155  U.  S.  248,  39  L.  137,  15  S.  Gt  80,  41  Fed.  880,  assuming  that 
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conclusion  of  appraisers  was  that  market  value  could  be  ascer- 
tained to  their  satisfaction;  United  States  v.  Leng,  18  Fed.  22,  de- 
cision of  secretary  of  the  treasury  and  payment  of  duties  in  ac- 
cordance therewith,  binds  government;  United  States  v.  McDowell, 
21  Fed.  564,  appraisement  and  liquidation  of  duties  by  collector  and 
appraiser  bars  suit  to  recover  additional  duties;  United  States  v. 
Gabriel,  36  Fed.  889,  evidence  that  appraisers  based  their  finding 
upon  value  of  goods  at  a  city  other  than  the  principal  market,  prop- 
erly excluded;  United  States  v.  Nash,  4  Cliff.  112,  F.  0.  15,856,  argu- 
endo, as  to  powers  and  duties  of  appraisers. 

Distinguished  in  Bailey  v.  Goodrich,  2  Cliff.  600,  F.  0.  735,  hold- 
ing decision  of  appraisers  not  conclusive  as  to  goods  subject  to  spe- 
cific duty. 

Customs  duties. —  A  party  having  admitted  the  value  of  goods 
in  the  invoice  which  he  produces,  shall  not  be  permitted  to  deny 
the  truth  of  the  declaration  he  thus  makes,  and  enter  them  at  a 
lower  value,  p.  528. 

Cited  and  rule  followed  in  Kimball  v.  The  Collector,  10  WalL  453, 

19  L.  968,  where  merchandise  was  appraised  at  its  invoice  price, 
although  its  real  value  was  less;  Shelton  v.  Austin,  1  Cliff.  393,  F. 
C.  12,752,  goods  damaged  during  importation  must  pay  duty  at  in- 
voice price  unless  appraisal  is  demanded  and  reduction  obtained 
in  that  manner. 

Customs  duties. —  Penalty  under  eighth  section  of  tariff  act  of 
1846,  is  properly  levied  upon  goods  entered  at  invoice  value,  if  the 
same  is  10  per  cent,  below  appraised  value,  as  well  as  upon  goods 
where  importer  raises  invoice  value,  p.  528. 

Miscellaneous. —  Cited  in  United  States  v.  Segars,  27  Fed.  Cas. 
1016,  re-reported  in  1  Abb.  (U.  S.)  421,  as  to  distinction  between 
additional  and  regular  duties;  Ystalifera  Iron  Co.  v.  Bedfield,  21 
Blatchf.  313,  23  Fed.  651,  where  appraisers  did  not  follow  the  law 
the  appraisement  was  Invalid. 

18  How.  530-539,  15  L.  511,  HUDGINS  V.  KEMP. 

Appeal  and  error. —  Upon  a  motion  to  dismiss,  as  well  as  on  the 
hearing  on  the  merits,  no  evidence  dehors  the  record,  as  certified 
and  returned  by  the  clerk  of  the  Circuit  Court,  can  be  received  to 
impeach  its  verity,  or  to  show  that  the  certificate  ought  not  to  be 
given,  p.  534. 

Cited  and  relied  on  in  the  following  cases:  Hudgins  v.  Kemp, 
18  How.  539,  15  L.  515,  where  the  questions  were  identical  with 
those  presented  in  the  principal  case;  Otis  v.  The  Bio  Grande,  1 
Woods,  596,  597,  F.  C.  10,614,  it  is  not  necessary  that  notice  of  ap- 
peal should  be  entered  upon  the  docket  or  minutes  of  the  court 

Certiorari. —  If  record  Is  defective  or  incorrect,  the  errors  or  omis- 
sions may  be  suggested  in  the  Supreme  Court,  and  a  certiorari 
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moTed  to  bring  up  a  correct  and  true  transcript  of  the  proceedings, 
p.  534. 

Cited  and  applied  In  State  y.  Tlngler,  32  W.  Ya.  548,  25  Am.  St 
Bep.  832,  9  S.  E.  935,  holding  certiorari  effectual  to  bring  up  the 
true  and  correct  record. 

Api>eal  and  error. —  Record  may  be  amended  In  the  Supreme 
Court  by  consent,  or  the  court  may  suffer  a  mere  clerical  error  in 
transcript  to  be  amended,  p.  534. 

Cited  and  approved  In  Doane  y.  Glenn,  1  Colo.  459,  where  an 
omitted  order  allowing  a  bill  of  exceptions  was  Inserted  at  a  subse- 
quent term,  nunc  pro  tunc;  Nashua  &  Lowell  R.  R.  y.  Boston  & 
Lowell  R.  R.,  61  Fed.  245,  21  U.  S.  App.  50,  where  omitted  portion 
of  record  Is  not  **  necessary  to  the  hearing,"  appeal  will  not  be  dis- 
missed, and  appellee  must  resort  to  certiorari.  Cited  In  GUman  v. 
Llbbey,  4  Cliff.  454,  F.  C.  5,445,  as  to  power  of  courts  to  amend  their 
records. 

Distinguished  in  Knight  v.  Towles,  32  Fla.  475,  14  So.  91,  holding 
writ  of  error  cannot  be  issued  and  seryed  nunc  pro  tunc,  after  the 
lapse  of  time  allowed  by  law. 

Appeal  and  error. —  A  writ  of  error  or  appeal  does  not  operate 
as  a  supersedeas  unless  security  to  coyer  amount  recovered  is  given 
within  ten  days  after  judgment  or  decree,  but  writ  of  error  may  be 
sued  out  or  appeal  taken  at  any  time  during  five  years  from  decree 
or  Judgment,  p.  535. 

Cited  and  principle  followed  in  Slaughter-House  Cases,  10  Wall. 
291,  19  L.  920,  where  the  provisions  of  act  of  Congress  have  been 
complied  with,  the  Supreme  Court  may  issue  a  supersedeas  as  an 
exercise  of  appellate  power;  Union  Mut  Life  Ins.  Co.  v.  Windett, 
36  Fed.  839,  where  appeal  does  not  operate  as  a  supersedeas,  the 
court  has  power  to  compel  execution  of  decree;  First  Nat  Bank  v. 
McAndrews,  7  Mont  438,  17  Pac.  556,  where  appeal  was  not  taken 
within  sixty  days,  no  supersedeas  could  be  obtained;  B.  &  O.  R.  R. 
y.  Vanderwarker,  19  W.  Va.  270,  inferring  that  a  supersedeas  was 
awarded  where  circumstances  showed  that  both  parties  acted  upon 
that  hypothesis.  Cited  and  relied  on  in  Telegraph  Co.  v.  Eyser,  19 
Wall.  430,  22  L.  45,  in  dissenting  opinion,  majority  holding  provis- 
ions of  Judiciary  act  of  1789,  relating  to  writ  of  supersedeas,  re- 
pealed by  act  of  June  1,  1872.  Cited  in  United  States  v.  Adams, 
6  Wall.  107,  109,  18  L.  793,  arguendo,  right  of  appeal  is  not  de- 
pendent upon  any  Judicial  discretion;  Ex  parte  Dunn,  6  S.  C.  309, 
as  to  right  of  court  to  decide  whether  a  writ  of  error  is  to  have 
the  effect  of  a  supersedeas. 

Explained  in  Telegraph  Co.  v.  Eyser,  19  Wall.  427,  22  L.  44,  hold- 
ing section  of  Judiciary  act  of  1789,  relating  to  vnit  of  supersedeas, 
repealed  by  the  act  of  June  1,  1872,  and  that  filing  bond  Is  sole  con- 
dition of  stay;  Kitchen  v.  Randolph,  93  U.  S.  89,  23  L.  811,  vacating 
supersedeas  where  appeal  was  taken  after  expiration  of  sixty  days. 
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Appeal  and  error. —  The  propriety  or  impropriety  of  an  order 
granting  a  supersedeas  cannot  be  considered  on  a  motion  to  dis- 
miss the  appeal,  p.  635. 

Appeal  and  error. —  The  power  of  making  amendments,  and  the 
mode  of  removing  a  case  from  an  inferior  to  an  appellate  conrt  of 
the  United  States,  are  regulated  by  acts  of  Congress,  and  do  not 
depend  upon  State  laws  or  practice,  p.  537. 

Cited  and  rule  applied  in  United  States  y.  McBlroy,  2  Mont  239, 
holding  territorial  practice  regulating  appeals  does  not  prevail  in 
cases  arising  under  the  Constitution  and  laws  of  the  United  States. 

Appeal  and  error. —  Act  of  Congress  does  not  require  an  appeal 
to  be  made  in  open  court,  or  to  be  in  writing,  or  entered  on  the 
minutes  of  the  court,  or  recorded;  and  it  is  often  made  before  a 
Judge  in  vacation,  but  if  taken  out  of  court,  a  citation  is  necessary 
to  the  adverse  party,  p.  537. 

Cited  in  Hudson  v.  Parker,  156  U.  S.  283,  39  L.  426,  15  S.  Ct  452, 
holding  writ  of  error  from  the  Supreme  Court  to  an  inferior  Fed- 
eral court  may  be  allowed,  in  case  of  conviction  of  infamous,  but 
not  capital  crime,  by  any  justice  of  the  court.  Cited  in  Chowder 
y.  Morgan,  72  Ala.  540,  arguendo,  bond  not  approved  by  a  judge  of 
the  Circuit  Court,  and  a  copy  of  writ  of  error  deposited  with  clerk, 
could  not  operate  as  a  supersedeas. 

Distinguished  in  Steamer  Zephyr  v.  Brown,  2  Wash.  Ter.  46^  3 
Pac.  187,  dismissing  appeal  where  record  did  not  show  the  allow- 
ance of  an  appeaL 

Appeal  and  error. —  An  appeal  bond  may  be  approved  out  of 
court,  or  in  vacation,  p.  538. 

18  How.  539,  15  L.  514,  HUDGINS  v.  KEMP. 

This  case  is  in  all  respects  the  same  with  that  of  Hudgins  t. 
Kemp,  18  How.  530-^539. 

18  How.  539-«3,  15  L.  478,  ABGUELLO  v.  UNITED  STATES. 

Public  lands  —  Mexican  grants. —  Where,  in  accordance  with  re- 
quest of  petitioner,  claiming  a  tract  of  land,  the  boundaries  of  which 
were  unascertained,  under  lost  Spanish  grant,  the  Mexican  gov- 
ernor of  California  ordered  that  petitioner  should  have  such  tract, 
and  later  executed  a  document  having  all  the  formalities  of  a 
definite  title,  and  defining  boundaries,  the  latter  document  must 
govern,  and  title  only  to  land  therein  described  can  be  confirmed* 
and  pasturing  of  cattle  on  other  land  is  no  presumption  of  owner- 
ship, pp.  540-545. 

Cited  and  relied  upon  in  Palmer  v.  United  States,  24  How.  127, 
16  L.  610,  holding  governor's  order  of  reference  and  report  In  favor 


687  Notes  on  U.  S.  Reports.  18  How.  553-^555 

of  petitioner's  request,  do  not  confer  title  wliere  not  followed  by 
a  concession  or  order  that  definite  title  should  issue;  Tobin  v. 
Walkinshaw,  McAll.  161,  163,  F.  O.  14,068,  Mexican  grant  never 
approved  by  departmental  assembly,  nor  segregated  from  the  public 
domain,  not  sufllcient  title  to  maintain  ejectment,  excepting  against 
trespasser;  Lerma  v.  Stevenson,  40  Fed.  358,  fact  that  plaintiff  and 
his  ancestor  may  have  had  cattle  wandering  over  grant,  no  pre- 
sumption of  ownership  or  claim  of  ownership;  De  Arguello  v.  Greer, 
26  Cal.  623,  grantees  bound  by  accepted  government  survey;  Banks 
V.  Moreno,  39  GaL  245,  petition,  decree  of  governor,  and  the  usual 
vista  la  peticion,  create  only  an  inchoate  title.  Cited  in  United 
States  V.  Peralta,  19  How.  348,  15  L.  680,  arguendo,  Mexican  gov- 
ernment has  always  respected  and  confirmed  Spanish  concessions, 
followed  by  possession  and  cultivation;  Greer  v.  Mezes,  24  How. 
273,  16  L.  663,  in  action  of  ejectment  growing  out  of  disputed  sur- 
vey of  tract  of  land,  confirmed  to  heirs  of  Arguello,  by  decision  of 
principal  case;  McGarvey  v.  Little,  15  Cal.  30,  Instruction  that  grant 
adjudicated  in  principal  case  was  a  grant  by  boundaries,  and  not  by 
quantity,  was  correct 

Public  lands  —  Mexican  grBnta. —  Colonization  regulations  of 
Mexico  did  not  prohibit  the  settlement  of  the  littoral  or  coast 
leagues  by  natives,  under  authority  of  governor  of  California,  and 
without  consent  of  central  government,  pp.  547-549. 

Cited  in  Suydam  v.  Williamson,  24  How.  434,  16  L.  745,  arguendo, 
that  the  Supreme  Court  follows  rules  of  property  settled  in  State 
courts;  Mitchell  v.  Lippincott,  2  Woods,  472,  F.  C.  9,665,  to  the  same 
point;  United  States  v.  Castillero,  2  Black,  344,  17  L.  439,  arguendo, 
in  dissenting  opifiion. 

Miscellaneous. —  Dissenting  opinion,  per  Daniel,  J.,  cited  and  ap- 
proved in  the  following  dissenting  opinions  by  the  same  justice: 
United  States  v.  Cervantes,  18  How.  555,  15  L.  485,  and  United 
States  V.  Vaca,  18  How.  557,  15  L.  485. 

18  How.  553-555.  15  L.  484,  UNITED  STATES  v.  CERVANTES. 
Public  lands  —  Mexican  grants. —  An  immediate  interest  passed 

upon  grant  made  by  Mexican  governor,  whose  duty  it  was  to  sub- 
mit grant  to  departmental  assembly,  and  in  the  absence  of  any 
evidence  that  the  assembly  rejected  or  annulled  grant,  it  will  be 
presumed  to  have  been  approved,  p.  555. 

Cited  and  approved  in  Homsby  v.  United  States,  10  WalL  238, 

19  L.  903,  holding  approval  by  departmental  assembly  not  a  con- 
dition precedent  to  vesting  title.  * 

Public  lands  —  Mexican  grants. —  Colonization  regulations  of 
Mexico  did  not  prohibit  the  settlement  of  littoral  or  coast  leagues 
by  natives,  under  authority  of  governor,  and  without  consent  of 
central  government,  p.  555. 


18  How.  656-665  Notes  on  U.  S.  Beports.  638 

Public  landa  —  Hexlcan  gnrants. —  The  mUudoiiarles  and  Indians 
bad  an  usufruct  or  occupancy  of  the  land  at  the  will  of  the  sot- 
ereign,  but  the  title  to  lands  appurtenant  to  missions  was  never 
vested  In  the  church  or  any  other  corporation  or  individual,  p.  555. 

Cited  and  approved,  arguendo,  in  Faxon  v.  United  States,  171  U. 
S.  259,  18  S.  Gt  855,  where  Court  of  Prfvate  Land  Claims  rejected 
claim  on  ground  that  officer  had  no  power  to  make  sale. 

Miscellaneous.— Cited  in  Tobin  v.  Walkinshaw,  McAlL  160,  F. 
C.  14,009,  arguendo. 

18  How.  556-557.  15  L.  485,  UNITED  STATES  V.  VACA. 

Public  lands  —  Mexican  gprants. —  Where  a  new  grant,  fixing 
boundaries,  quantity  being  stated  by  old  grant,  was  approved  by 
departmental  assembly,  upon  condition  that  a  map  should  be  made 
within  a  certain  time,  failure  to  observe  condition  did  not  work 
a  forfeiture,  but  only  left  land  liable  to  be  denounced,  p.  557. 

Cited  and  approved  in  United  States  v.  Moreno,  1  WalL  404,  17 
L.  635,  holding  it  unnecessary  to  validity  of  title  that  land  should 
have  been  surveyed  and  quantity  ascertained;  Hornsby  v.  United 
States,  10  Wall.  238,  19  L.  903,  neglect  of  governor  to  submit  grant 
to  departmental  assembly  for  approval  did  not  divest  grantee  of 
title.  Cited  in  Tobin  v.  Walkinshaw,  McAU.  156,  F.  O.  14,069,  be- 
fore approval  by  Junta,  title  is  merely  an  inchoate  one. 

18  How.  557-4565,  15  L.  485,  UNITED  STATES  v.  LARKIN. 

Public  lands  —  Mexican  gnrants. —  Where  neither  petition  nor 
patent  stated  quantity  of  land,  concession  and  direction  of  grovemor, 
limiting  it  to  eleven  square  leagues,  are  evidence  of  title,  and  are 
sufficient  to  make  grant  good  for  amount  stated,  and  land  may 
be  located  by  map  accompanying  petition,  p.  561. 

Appeal  and  error. —  Where  grant  was  not  objected  to  below  as 
fraudulent,  that  question  cannot  be  raised  in  the  Supreme  Court 
p.  561. 

Public  lands  —  Mexican  grants. —  Omission  to  procure  confirma- 
tion of  departmental  assembly  did  not  operate  to  defeat  or  avoid 
title,  p.  563. 

Cited  and  approved  in  Hornsby  v.  United  States,  10  WalL  238, 

19  L.  903,  neprlect  of  governor  to  procure  confirmation  of  assembly 
will  not  divest  grantees  of  estate. 

Public  lands. —  Mexican  laws  and  regulations  do  not  prescribe 
any  particular  form  of  grants  or  patents,  nor  are  lands  granted  upon 
uniform  conditions,  and  absence  of  condition  of  settlement  will  not 
avoid  ^rant,  p.  563. 

Cited  in  Waterman  v.  Smith,  13  Cal.  410,  discussing  effect  of  con- 
ditions in  Mexican  grants. 
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18  How.  565-«e9,  15  L.  489,  DENNISTOUN  v.  STEWART. 

SuprenM  Court. —  Questions  certified  must  be  of  law  and  not  of 
fact,  nor  should  they  involve  or  imply  conclusions  upon  the  weight 
or  effect  of  testimony  or  facts;  and  they  must  be  distinctly  and  par- 
ticularly stated  with  reference  to  part  of  case  upon  which  questions 
arose,  p.  668. 

Cited  and  rule  followed  in  Daniels  t.  Railroad  Co.,  3  WalL  254, 
256,  18  L.  225,  dismissing  case  where  record  stated  facts,  and  pre- 
sented testimony  of  witnesses;  Weeth  v.  New  England  Mortgage  Oo., 
106  U.  S.  606,  27  L.  100, 1  S.  Ct  92,  where  questions  certified  involved 
the  finding  of  facts,  the  court  had  no  Jurisdiction;  United  States 
V.  Ambrose,  108  U.  S.  341,  27  L.  747,  2  S.  Ct.  685,  court  cannot  con- 
sider question  clearly  not  certified;  California  Artificial  Stone  Pav- 
ing Co.  V.  Molitor,  113  U.  S.  616,  28  L.  1108,  5  S.  Ct  621,  dismissing 
case  where  questions  certified  Involved  a  finding  of  fact  as  well 
as  law;  JeweU  v.  Knight,  123  U.  S.  432,  31  L.  192,  8  S.  Ct  194, 
whether  sale  and  delivery  of  debtor's  goods  by  way  of  preference 
of  a  bona  fide  creditor  is  fraudulent  against  other  creditors,  cannot 
be  referred  by  certificate  of  division;  Dooley  v.  Pease,  88  Fed.  448, 
60  U.  S.  App.  252,  decision  of  Circuit  Court  on  mixed  questions  of 
law  and  fact  cannot  be  reviewed  on  writ  of  error;  Bagg  v.  City  of 
Detroit,  5  Mich.  69,  70,  State  Supreme  Court  has  jurisdiction  of 
questions  of  law  properly  reserved  by  circuit  Judges  in  equity  cases. 

Supreme  Court. —  Questions  certified  must  be  single,  and  must 
not  bring  up  the  whole  case  for  decision,  p.  568. 

Cited  and  rule  followed  in  WatervIUe  v.  Van  Slyke,  116  U.  S.  702, 
29  L.  773,  6  S.  Ct  623,  holding,  where  entire  case  is  certified,  it  must 
be  dismissed;  Grannan  v.  Westchester  R.  Assn.,  153  N.  Y.  458,  47 
N.  B.  899,  refusing  to  answer  a  vague,  uncertain  and  unsatisfactory 
question;  Kelly,  etc..  Shoe  Co.  v.  Liberty  Ins.  Co.,  87  Tex.  114,  26 
S.  W.  1063,  State  statute  never  contemplated  that  practically  all  of 
a  complicated  case  should  be  certified. 

18  How.  57(HS76.  15  L.  515,  THE  STEAMER  OREGON  ▼.  ROCCA. 

Admiralty. —  Where,  upon  appeal  from  District  to  Circuit  Court 
in  admiralty,  the  latter's  decree  was  pro  forma,  because  the  pre- 
siding Judge  had  been  of  coimsel,  Supreme  Court  has  Jurisdiction 
of  case,  pp.  570,  571. 

Collision. —  Steamer  approaching  a  sailing  vessel    is  required  to 

exercise  the  necessary  precaution  to  avoid  a  collision;  and  if  this 

be  not  done,  prima  facie    the  steamer  is  chargeable  with  fault, 
p.  572. 

Cited  and  rule  followed  in  New  York,  etc.,   Steamship  Co.   v 
Rumball,  21  How.  384,  16  L.  148,  holding  steamship  responsible  for 
collision  where  sailing  vessel  did  not  change  her  course;  Baker  t« 
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The  Steamship  City  of  New  York,  1  Cliff.  81,  P.  C.  765,  steamship 
neglecting  to  take  proper  precautions  at  fault  for  collision  with  sail- 
ing vessel;  The  Propeller  Wenona,  4  Ben.  219,  F.  C.  17,410,  steamer 
at  fault  for  not  taking  measures  to  avoid  collision,  and  schooner 
not  at  fault  for  changing  her  course  upon  near  approach  of  steamer; 
Mazeas  v.  The  J.  D.  Peters,  14  Sawy.  435,  42  Fed.  269,  steamer 
liable  for  collision  where  it  was  not  shown  that  sailing  vessel 
changed  her  course;  Waldorf  v.  The  Propeller  New  York,  1  Flipp. 
56,  F.  O.  17,057,  steamer  at  fault  for  collision,  although  schooner 
changed  her  course  when  danger  became  imminent;  Judd  Co.  v. 
The  Steamer  Java,  1  Holmes,  19,  F.  C.  7,559,  steamship  bound  to 
proceed  with  such  vigilance  as  will  enable  her  to  avoid  sailing 
vessels  passing  behind,  and  hidden  by  anchored  vessels;  Lonan  v. 
The  C.  H.  Northram,  15  Fed.  Cas.  799,  the  burden  of  proof  is  upon 
steamer  to  show  that  schooner  was  at  fault;  McWilliams  v.  The 
Vim,  12  Fed.  909,  tug  at  fault,  not  having  promptly  used  means 
within  her  power,  to  avoid  collision  with  schooner;  The  Gk)lden 
Grove,  18  Fed.  690,  steamer  liable  for  entire  loss  caused  by  her 
negligence  and  carelessness;  The  Oregon,  27  Fed.  753,  occurrences 
of  collision  sufficient  to  establish  prima  facie  case  of  negligence  on 
part  of  steamer  having  schooners  In  tow;  The  City  of  New  York, 
35  Fed.  609,  bark's  change  of  course,  owing  to  misconduct  of 
steamer,  does  not  relieve  the  latter  from  liability  for  collision;  The 
Santee,  48  Fed.  127,  to  the  same  point;  The  Iron  Chief,  63  Fed.  290, 
22  U.  S.  A  pp.  473,  schooner  not  at  fault  for  attempting  to  ease  blow 
of  collision;  The  Marguerite,  87  Fed.  956,  tug  with  tow  not  relieved 
of  obligation  to  observe  rule,  although  it  was  apparent  that  sailing 
vessel  might  easily  change  her  course;  The  Captain  Weber,  89  Fed. 
960,  where  evidence  that  steamer  was  in  fault 

Cited  also  and  approved  in  Belden  v.  Chase,  150  U.  S.  690,  37  L. 
1227,  14  S.  Ct  272,  arguendo,  that  obedience  to  rules  is  not  a  fault 
even  if  a  different  course  would  have  prevented  the  collision;  Haney 
V.  The  Louisiana,  11  Fed.  Cas.  424,  where  evidence  showed  mutual 
fault    See  75  Am.  Dec.  603,  note. 

Distinguished  in  New  York,  etc..  Trans.  Co.  v.  Phil.  &  S.  Steam 
Nav.  Co.,  22  How.  472,  16  L.  399,  this  rule  does  not  apply  in  case 
of  steamship  with  a  barge  towed  by  a  propeller;  Pope  v.  The  Steam- 
boat R.  B.  Forbes,  1  Cliff.  338,  F.  C.  11,275,  sailing  vessel  changing 
her  course  is  at  fault;  The  Scotia,  7  Blatchf.  311,  F.  C.  12,513,  where 
sailing  vessel  failed  to  show  the  required  lights,  she  was  at  fault 
for  collision;  The  Louisa,  3  Wave,  131.  132,  F.  C.  8,529,  sailing  vessel 
changing  her  course,  responsible  for  collision  with  steamer;  The 
Free  State,  1  Brown,  267,  F.  C.  5,090,  to  the  same  point;  Union 
Steamship  Co.  v.  Nottinghams,  17  Gratt  121,  91  Am.  Dec.  380, 
where  collision  happens  on  dark  night  presumption  that  steamer 
is  chargeable  with  fault  cannot  be  made. 
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Collision. —  Where  two  vessels  on  opposite  tack  axe  approaching 
each  other,  each  should  go  to  the  right,  passing  on  the  larboard 
tack,  p.  572. 

Miscellaneous. —  Cited  In  The  Sunnyside,  1  Brown,  260,  F.  G. 
13,620,  arguendo. 

18  How.  677-681,  16  L.  490,  OGILVIB  v.  KNOX  INS.  00. 

SupremB  Court. —  Questions  certiiled  must  not  be  general  or  ab- 
stract; therefore,  questions  as  to  consequences  of  fraud  by  agent 
of  a  company,  not  showing  his  precise  connection  with  the  com- 
pany, and,  as  stated,  being  mixed  questions  of  law  and  fact,  will 
not  be  considered,  p.  581. 

Cited  and  approved  in  Daniels  v.  Bailroad  Co.,  8  WalL  256,  18  L. 
226,  dismissing  action  where  whole  case  was  certified;  Havemeyer 
V.  Iowa  County,  3  Wall.  304,  18  L.  42,  refusing  answer  on  abstract 
proposition,  record  not  showing  that  it  has  arisen  or  can  arise  in  case; 
JeweU  V.  Knight,  123  U.  S.  433,  31  L.  103,  8  S.  Ct  194,  whether  sale 

• 

of  debtor's  goods  to  bona  fide  creditor,  by  way  of  preference,  is 
fraudulent,  cannot  be  certified  to  the  Supreme  Court;  Bagg  v.  De- 
troit, 5  Mich.  69,  70,  State  Supreme  Court  has  Jurisdiction  of  ques- 
tions of  law  properly  reserved  by  circuit  judges  in  equity  cases. 

18  How.  581--684,  16  L.  492,  CROCKBTT  v.  THE  STEAMBOAT 
ISAAC  NEWTON. 

Collision. — General  rule  is,  sailing  vessel  meeting  a  steamer 
should  keep  her  course,  while  the  steamer  takes  the  necessary  steps 
to  avoid  a  collision;  and,  although  this  rule  should  not  be  observed 
when  it  is  apparent  that  a  collision  would  result,  yet  the  case  must 
be  a  strong  one  which  puts  the  sailing  vessel  in  the  wrong  for 
obeying  the  rule.  In  this  case  steamer  attempting  to  enter  dock 
held  liable,  p.  586. 

Cited  and  rule  approved  in  The  Sunnyside,  91  U.  S.  223,  23  L.  308, 
reversing  S.  C,  1  Brown  Adm.,  249,  250,  F.  C.  13,620,  holding  sailing 
vessel  failing  to  adopt  reasonable  precautions,  equally  at  fault  for 
collision;  The  Colorado,  91  U.  S.  697,  23  L.  381,  where  sailing  vessel 
held  her  course  until  collision  with  propeller  was  inevitable,  the 
latter  was  at  fault;  The  Adriatic,  107  U.  S.  518,  27  L.  499,  2  S.  Ct. 
360,  sailing  vessel  unnecessarily  changing  her  course,  responsible 
for  collision;  The  Louisa,  3  Ware,  131,  F.  C.  8,529,  to  the  same  point; 
Judd  Co.  V.  The  Steamer  Java,  1  Holmes,  19,  F.  C.  7,559,  steamship 
bound  to  proceed  with  such  vigilance  as  will  enable  her  to  avoid 
sailing  vessels  passing  behind,  and  hidden  by  anchored  vessels; 
The  Golden  Grove,  13  Fed.  688,  steamer  liable  for  entire  loss  caused 
by  her  negligence  and  carelessness;  The  Warren,  18  Fed.  660,  each 
vessel  is  required  to  give  way  in  the  presence  of  Immediate  danger; 
The  Fanwood,  28  Fed.  376,  to  the  same  point;  The  Marguerite,  87 
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Fed.  900,  tug  with  tow  not  relieved  of  obligation  to  obsexre  rale, 
'although  it  was  apparent  that  sailing  vessel  might  easily  have 
changed  her  course;  Anstin  v.  New  Jersey  Steamboat  Oo.,  43  N.  Y. 
81,  8  Am.  Rep.  666,  plea  of  inevitable  accident  of  no  avail  where 
vessel  was  placed  in  position  to  render  collision  unavoidable,  through 
negligence;  Parrott  v.  Knickerbocker,  etc,  Ice  Oos.,  46  N.  Y.  368, 
sailing  vessel  is  not  required  to  anchor  or  to  take  other  medbures 
to  avoid  collision  with  steamer. 

Cited  and  approved,  arguendo,  in  The  Britannia,  153  U.  8.  144, 
38  L.  665,  14  S.  Gt  800,  holding  steamships  in  collision  equally  at- 
fault;  Williamsburg  Ferry  Go.  v.  Chelsea,  30  Fed.  Gas.  8,  holding 
steamer  at  fault  for  collision  with  ferry-boat  lying  at  pier;  The 
Britannia,  153  U.  a  151,  88  L.  668»  14  a  Ct  803,  arguendo,  in  dis- 
senting opinion. 

Distinguished  in  The  Java,  1  Low.  168,  F.  C.  7,234,  where  small 
schooner  was  not  visible  because  of  an  intervening  vessel,  steamer 
was  not  at  flault  for  collision. 

Miscellaneous. —  Cited  in  Havemeyer  v.  Iowa  County,  3  WaU.  304, 
18  L.  42,  erroneously  in  place  of  OgUive  v.  Knox  Ins.  Co.,  18  How. 
577,  15  L.  490. 

18  How.  584,  15  L.  498,  LORD  v.  STBAMBOAT  ISAAC  NBWTON. 

This  libel  depended  upon  the  same  evidence  as  that  of  Crockett 
v.  Steamboat  Isaac  Newton,  supra,  and  was  disposed  of  in  the  same 
manner,  p.  584. 

18  How.  584-588,  15  L.  498,  CULBERTSON  v.  THB  SOUTHERN 
BBLLE. 

Collision. —  Where  a  rule  relating  to  the  division  of  landings  for 
different  kinds  of  boats  is  established  by  ordinance  or  generally 
known  usage,  it  is  the  duty  of  all  persons  to  conform  to  it,  p.  586. 

Collision. —  Where  a  boat  is  anchored  in  the  path  of  vessels,  a 
light  is  indispensable;  but  it  is  not  required  where  the  boat  is  taa- 
tened  to  the  shore,  especially  at  a  place  set  apart  for  such  boats, 
p.  587. 

Cited  and  rule  followed  in  The  Bridgeport,  14  WalL  119,  20  L.  T38. 
holding  boat  anchored  to  shore,  out  of  proper  path  of  vessels,  need 
not  keep  light,  in  the  absence  of  harbor  regulations  requiring  It; 
Baltimore  &  Ohio  R.  R.  v.  Wheeling,  etc.,  Transp.  Co.,  82  Ohio  St 
186,  vessel  colliding  with  a  barge  moored  to  a  bridge  pier  out  of 
usual  channel  of  navigation,  cannot  recover  damages,  although 
barge  had  no  light    See  45  Am.  Dec.  55,  note. 

Collision. —  Great  caution  is  required  of  a  steamer  about  to  enter 
a  harbor,  and  ordinary  care  will  not  excuse  steamer  colliding  with 
a  flat-boat  moored  at  place  designated  by  common  usage,  for  such 
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boats;  accordingly,  a  steamer  failing  to  keep  up  sufficient  steam  to 
control  boat  Is  highly  culpable,  p.  587. 

ated  and  rule  followed  In  The  Martello,  153  U.  S.  70,  38  L.  640, 
14  S.  Ot  725,  steamer  emerging  from  harbor,  In  dense  fog,  is  re- 
quired to  reduce  her  speed  to  the  lowest  point  consistent  with  good 
steerage-way;  Hall  v.  Little,  2  Flipp.  159,  161,  F.  0.  5,939,  holding 
vessel  having  Insufficient  steam  was  forced  by  current  against  an- 
chored raft,  she  was  at  fault  and  liable  for  damage;  The  Steamer 
J.  W.  Everman,  2  Hughes,  19,  F.  C.  7,591,  steamer  at  fault  for  col- 
lision with  vessel  anchored  in  Hampton  Roads  in  the  usual  anchor- 
ing grounds;  Mills  v.  The  Steamboat  Nathaniel  Holmes,  1  Bond, 
356,  F.  C.  9,613,  in  collision  with  boat  at  wharf,  presumption  Is 
against  moving;  The  Niobe,  31  Fed.  166,  where  vessel  collided  with 
sloop  anchored  in  wrong  berth,  both  were  at  fault;  The  Wydale,  37 
Fed.  719,  steamer  entering  harbor  under  too  great  rate  of  speed,  and 
without  due  regard  to  probable  obstacles,  was  in  fault  for  collision; 
The  John  C.  Fisher,  50  Fed.  704,  3  U.  S.  App.  109,  river  steamer 
liable  for  damage  caused  by  collision  with  steamer  moored  at  a 
private  wharf;  The  Owego,  71  Fed.  542,  where  steamer  so  ma- 
neuvered as  to  cause  suction  sufficient  to  force  a  passing  tow  to 
collide  with  another  vessel,  she  was  solely  at  fault;  The  Albany,  91 
Fed.  808,  ferry-boat  proceeding  up  North  river,  within  300  feet 
of  New  York  piers,  was  negligent  and  In  fault  for  collision;  Nelson 
V.  The  Oollah,  17  Fed.  Cas.  1321,  tug  liable  for  damage  to  tow 
caused  by  collision  with  anchored  vessel;  Austin  v.  The  New  Jersey 
Steamboat  Co.,  43  N.  Y.  83,  3  Am.  Rep.  668,  a  steamboat  desiring 
to  pass  a  vessel,  whether  moving  or  stationary,  is  bound  to  select 
Its  route  at  its  peril. 

Cited  also,  arguendo,  in  the  following:  Maltby  v.  Steam  Derrick- 
Boat,  3  Hughes,  482,  F.  C.  9,000,  that  a  derrick-boat  may  be  a  proper 
subject  for  a  libel  for  salvage;  The  Steamboat  Cheeseman  v.  Two 
Ferry-Boats,  2  Bond,  373,  F.  0.  2,633,  ferry-boats  are  the  subjects 
of  a  salvage  service;  Foster  v.  Holly,  38  Ala.  84,  whether  or  not  the 
circumstances  were  such  as  to  require  the  very  greatest  vigilance 
was  a  question  for  the  jury;  Walters  v.  The  Steamboat  MoUie 
Dozier,  24  Iowa,  199,  95  Am.  Dec.  726,  collision  between  steamboat 
and  flat-boat,  on  a  navigable  river,  is  within  the  admiralty  jurisdic- 
tion of  Federal  courts;  The  Clara,  102,  XT.  S.  202,  26  L.  146,  holding 
burden  of  proof  primarily  rests  on  llbellant  to  show  lack  of  care. 
See  75  Am.  Dec.  607,  note. 

Collision. —  Where  a  collision  occurs  as  the  result  of  uncontrol- 
lable circumstances,  no  responsibility  attaches  to  either  party,  p.  587. 

Miscellaneous. —  Cited  in  Western  Transp.  Co.  v.  The  Great 
Western,  29  Fed.  Cas.  784,  discussing  the  extension  of  admiralty 
Jurisdiction  to  the  Great  Lakes  and  navigable  rivers. 
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18  How.  588-591,  15  L.  495,  UNITED  STATES  Y.  SHAGKLEFORD. 

Jury  —  Courta. —  Under  power  conferred  by  Congress  upon  Fed- 
eral courts,  to  adopt  rules  for  the  impanelling  of  Juries,  in  accord- 
ance with  the  laws  and  usages  of  the  several  States,  they  may  al- 
low challenges  to  the  Jurors,  either  peremptory  or  for  cause,  in  all 
cases,  excepting  those  of  crimes  punishable  by  death;  but  this  does 
not  give  the  government  the  right  of  challenge  existing  at  common 
law,  unless  given  by  State  laws  or  usages,  p.  590. 

Cited,  approved,  and  relied  upon  in  Pointer  v.  United  States,  151 
U.  S.  407,  38  L.  213,  14  S.  Ct  414,  holding,  in  the  absence  of  a  rule 
or  order  adopting  State  practice.  Federal  courts  are  subject  only 
to  restrictions  prescribed  by  Congress;  St  Clair  v.  United  States, 
154  U.  S.  148,  38  L.  941,  14  S.  Ct  1008,  to  the  same  point,  where, 
in  accordance  with  act  of  Congress,  unchallenged  Jurors  were  sworn 
in  as  soon  as  examined;  Gulf,  C.  &  8.  F.  Ry.  v.  Shane,  157  U.  S.  351, 
39  L.  730,  15  S.  Ct  642,  Jury  Impanelled  in  violation  of  law,  and  in 
such  a  way  as  to  deprive  party  of  right  to  peremptory  challenge, 
constitutes  reversible  error;  United  States  v.  Devlin,  6  Blatchf.  73, 
F.  C.  14,953,  right  of  peremptory  challenge  does  not  exist  where 
court  has  not,  by  rule,  adopted  State  laws;  Brewer  v.  Jacobs,  22 
Fed.  234,  objections  to  Jutor  cfame  too  late  after  verdict,  according 
to  Tennessee  practice  adopted  by  Federal  court  Cited  In  United 
States  V.  Coppersmith,  2  Flipp.  547,  548,  4  Fed.  199,  200,  arguendo 
In  construction  of  subsequent  act  of  Congress,  relating  to  the  matter 
of  peremptory  challenges  in  the  Federal  courts;  United  States  v. 
Richardson,  28  Fed.  69,  holding  national  courts  not  bound  to  a 
rigid  adherence  to  details  of  State  practice,  but  permitted  to  deter- 
mine  to  what  extent  they  might  safely  and  conveniently  avail  them- 
selves of  services  of  State  officers;  United  States  v.  Hall,  44  Fed. 
883,  10  L.  R.  A.  823,  construing  act  of  Congress,  relating  to  per- 
emptory challenges;  United  States  v.  Dobbs,  25  Fed.  Cas.  876,  per- 
mitting peremptory  challenges  in  prosecution  for  conducting  an 
illegal  distillery. 

18  How.  591-«94,  16  L.  497,  CONNER  v.  ELLIOTT. 

Constitutional  law. —  Constitutional  provision  guaranteeing  equal 
privileges  and  immunities  to  the  citizens  of  each  State,  secures  no 
privileges,  except  those  which  belong  to  citizenship,  and  a  right 
attaching  to  the  contract  of  marriage,  wholly  irrespective  of  the 
citizenship  of  the  parties,  cannot  be  deemed  ''privileges  of  a  citi- 
zen," within  the  meaning  of  the  Constitution,  p.  593. 

Cited  and  principle  applied  in  Cory  v.  Carter,  48  Ind.  345,  17  Am. 
Rep.  749,  holding  State  law  providing  for  separate  schools  for  white 
and  colored  children,  constitutional;  Bufflngton  v.  Grosvenor,  46 
Kan.  738,  27  Pac.  140,  13  L.  R.  A.  286,  and  n.,  statute  providing 
that  wife  who  was  a  non-resident  at  time  of  transfer  of  property  to 
husband  shall  not  be  entitled  to  dower,  is  not  repugnant  to  Federal 
Constitution;  Cofrode  y.  Circuit  Judge,  79  Mich.  342,  44  N.  W.  626. 
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7  L.  R.  A.  514,  Judge  cannot  refuse  to  entertain  Jurisdiction  because 
conferred  by  voluntary  appearance;  Olmstead  v.  Rivers,  9  Neb.  235, 

2  N.  W.  367,  law  providing  that  no  undertaking  shall  be  required  in 
attachment  proceedings  against  a  non-resident,  is  valid;  Chambers 
V.  Church,  14  R.  I.  400,  51  Am.  Rep.  411,  statute  forbidding  non- 
residents to  catch  fish  to  be  used  in  the  manufacture  of  oil  and 
manure,  does  not  violate  Federal  Constitution;  Cummlngs  v.  Wlngo, 
31  S.  C.  435, 10  S.  E.  110,  State  law  requiring  security  for  costs  from 
non-resident  litigants,  is  constitutional. 

Cited  and  approved  in  Succession  of  Colwell,  34  La.  Ann.  267,  mar- 
riage contracted  in  parish  different  from  domicile  of  parties,  is  valid; 
Ex  parte  Brown,  38  Tex.  Cr.  303,  42  S.  W.  555,  State  law  to  define 
and  prevent  cold  storage  in  local  option  county,  is  unconstitutional; 
State  V.  Oilman,  33  W.  Va.  148,  10  S.  B.  284,  6  L.  R.  A.  848,  law 
providing  that  no  person  shall  "  keep  in  his  possession,  for  another, 
spirituous  liquors,"  is  void;  Morrill  v.  State,  38  Wis.  439,  20  Am.  Rep. 
18,  law  requiring  hawkers  and  peddlers  to  pay  a  license,  is  valid; 
Bennett  v.  Harms,  51  Wis.  259,  8  N.  W.  225,  State  law  restricting 
dower  rights  of  non-resident  widow,  is  not  in  confilct  with  Federal 
Constitution;  Leisy  v.  Hardin,  135  U.  S.  130,  34  L.  140,  10  S.  Ct.  691, 
In  dissenting  opinion,  majority  holding  State  prohibition  law  as  ap- 
plied to  sale  by  importer,  unconstitutional.  Arguendo,  in  the  fol- 
lowing in  dissenting  opinions:  Slaughter-House  Cases,  16  Wall  127, 
21  L.  425,  and  Brittle  v.  People,  2  Neb.  240.  See  also  25  Am.  St. 
Rep.  873,  note. 

Constitutional  law. —  In  construing  constitutional  provision  that 
**  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States,"  the  meaning  of  the 
word  "privileges"  should  be  determined  in  each  case  upon  a  view 
of  the  particular  rights  asserted  and  denied  therein,  p.  593. 

Cited  and  prinriple  applied  in  McCready  v.  Virginia,  94  U.  S.  395, 
24  L.  249,  holding  above  clause  in  Constitution  does  not  vest  an 
interest  in  the  common  property  of  the  citizens  of  a  State  in  the 
citizens  of  another  State;  Blake  v.  McClung,  172  U.  S.  248,  19  S. 
Ct  169,  State  law  regulating  foreign  corporations,  unconstltudonal; 
Ex  reL  Hobbs,  1  Woods,  542,  F.  C.  6,550,  marriage  laws  are  under 
the  control  of  the  State;  Sears  v.  Board  of  Commissioners,  36  Ind. 
276,  State  law  requiring  foreign  peddlers  and  showmen  to  pay  li- 
cense, not  repugnant  to  the  Federal  Constitution;  Ward  v.  State  of 
Maryland,  31  Md.  290,  1  Am.  Rep.  55,  State  law  requiring  foreign 
merchants  and  traders  to  pay  a  license  tax  is  valid;  Lonas  v.  State, 

3  Heisk.  307,  enumerating  certain  privileges  of  non-residents.  Cited 
in  The  Slaughter-House  Case,  1  Woods,  28,  F.  C.  12,938,  arguendo,  in 
dissenting  opinion;  also  in  Keyser  v.  Rice,  47  Md.  210,  28  Am.  Rep. 
450.  Cited  in  Ward  v.  Maryland,  12  Wall.  430,  20  L.  452,  arguendo, 
in  general  discussion;  Live  Stock,  etc.,  Aesn.  v.  Crescent  City,  etc., 
Co.,  1  Abb.  (U.  S.)  398,  F.  C.  8,408.  defining  essential  privileges  be- 
longing to  citizens  of  the  United  States. 
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18  How.  585-601.  15  L.  51^  PHASE  v.  PECK. 

Statutes. —  As  a  general  rule,  the  mistake  of  a  transcriber  or 
printer  cannot  change  the  law,  and  when  statutes  published  by 
authority  are  found  to  differ  from  the  original,  the  courts  will  re- 
ceive the  latter  as  correct,  p.  507. 

Statutes. —  Where  a  law  has  been  printed  and  distributed  by  au- 
thority, has  received  a  harmonious  Interpretation  by  the  courts,  has 
been  accepted  by  the  people  for  a  long  period  of  time,  and  was  sub< 
sequently  sanctioned  by  legislative  authority,  it  may  not  be  shown- 
that  the  law,  as  published,  differed  from  the  original  draft,  p.  587. 

Cited  and  holding  approved  and  relied  upon  in  Meyer  v.  Musca- 
tine, 1  Wall.  883,  17  L.  567,  holding  party  taking  municipal  bonds 
had  a  right  to  presume  that  public  agents  issuing  them  had  com- 
plied with  the  requirements  of  the  law  under  which  they  acted; 
State  V.  Secretary  of  State,  43  La.  Ann.  642,  8  So.  783,  published 
legislative  Journals  constitute  the  ultimate  proof  of  the  proceedings 
of  the  general  assembly;  Attorney-General  v.  Glaser,  102  Mich.  408, 
61  N.  W.  652,  interpretation  placed  upon  statute  by  executive  depart- 
ments should  be  given  weight  in  a  doubtful  case;  Town  of  Pacific  v. 
Seifert,  78  Mo.  213,  where  fine  for  a  certain  offense  was  fixed  at 
|80  in  original  draft  of  charter,  but  appeared  as  920  in  printed 
copies,  accepted  for  over  twenty  years,  the  latter  would  control; 
Opinion  of  the  Court,  58  N.  H.  625,  statute  valid  upon  well-settled, 
practical  construction  of  the  Constitution,  cannot  be  Invalidated  by 
a  contrary  construction;  Crawford  v.  Beard,  12  Or.  458,  8  Pac.  544, 
where  important  affairs  have  been  transacted  in  accordance  VTith 
statute  long  recognized  as  binding,  it  should  not  be  disturbed  unless 
conflicting  with  organic  law.  Cited  in  Cole  v.  Skrainka,  37  Mo. 
A  pp.  444,  arguendo,  in  dissenting  opinion,  authorities  collected. 

DistiDguished  in  Bauserman  v.  Blunt,  147  U.  S.  653,  37  L.  318,  13 
S.  Ct.  468,  following  State  court  In  construction  of  statute  of  lim- 
itations. 

Courts. —  Federal  courts  usually  adopt  the  settled  construction  of 
State  laws  as  established  by  its  highest  judicature,  but  this  is  not 
universally  true,  and  the  Supreme  Court  having  first  decided  a 
question,  will  not  adopt  a  subsequent  decision  of  a  State  court,  pp. 
598,  598. 

Cited  and  principle  applied  in  Dred  Scott  v.  Sandford,  18  How. 
563,  15  L.  766,  holding  Supreme  Court  will  follow  State  decisions 
only  when  they  give  construction  to  State  statutes;  Roberts  v. 
Bolles,  101  U.  S.  128,  25  L.  884,  refusing  to  accept  State  decision 
against  validity  of  certain  municipal  bonds;  Burgess  v.  Seligman, 
107  U.  S.  34,  35,  27  L.  365,  366,  2  S.  Ct.  22,  23,  under  State  law,  per- 
sons receiving  stock  from  corporation  as  collateral  security,  not 
liable  for  debts  of  corporation,  although  State  courts  decided  to  the 
contrary;  Talcott  v.  Pine  Grove,  1  Fllpp.  128,  F.  C.  13,735,  where  de- 
cision of  State  court  holding  act  of  legislature  unconstitutional,  was 
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based  upon  principles  applicable  alike  to  all  State  goyemments,  Fed- 
eral courts  are  not  bound  to  follow  it;  In  re  Wyllie,  2  Hughes,  462, 
F.  G.  18,112,  following  State  decisions  upon  State  exemption  laws; 
Hovey  v.  Home  Ins.  Co.,  10  Nat  Bank.  Reg.  228,  12  Fed.  Oas.  605. 
holding  debt  of  insolvent  purchased  by  his  debtor  immediately  prior 
to  filing  petltioh  in  bankruptcy,  protected  by  bankrupt  act,  and  ques- 
tion not  settled  by  State  decisions;  Mathews  v.  Springer,  2  Abb.  (U. 
S.)  300,  F.  C.  9,277,  devise  in  favor  of  negroes  formerly  held  as 
slaves,  is  valid  and  unaffected  by  contrary  State  decisions;  Wilson 
V.  Ward  Lumber  Co.,  67  Fed.  681,  where  Federal  courts  have  adopted 
long  line  of  State  decisions,  they  will  not  follow  a  subsequent 
contrary  decision  of  State  court;  Forsyth  v.  Hammond,  71  Fed.  454, 
34  TJ.  S.  App.  552,  refusing  to  follow  State  decision  in  plain  con- 
flict with  weight  and  general  current  of  authority;  Obrlen  v. 
Wheelock,  05  Fed.  904,  where  act  providing  for  the  issuance  of 
bonds  had  not  been  construed* by  State  court,  it  was  the  duty  of 
Federal  court  to  exercise  an  independent  judgment  as  to  their 
validity.  Cited  in  Dred  Scott  v.  Sandford,  19  How.  604,  16  L.  783, 
arguendo,  in  dissenting  opinion,  majority  also  citing  and  approv- 
ing principal  case. 

DisUngulshed  in  MiUer  v.  Ammon,  145  U.  S.  423,  36  L.  761,  12  S. 
Ct  885,  holding  State  decision,  that  ordinance  concerning  the  licens- 
ing of  wholesale  liquor  dealers  is  valid,  should  control;  Smith  v. 
Shrlver,  3  WalL  Jr.  228,  F.  C.  13,108,  adopting  rule  of  property  as 
It  appeared  to  be  settled  by  last  decision  of  State  court;  New  Or- 
leans Water- Works  Co.  v.  Southern  Brewing  Co.,  36  Fed.  835,  fol- 
lowing State  decisions  in  case  affecting  corporations  organized  un- 
der State  laws. 

18  How.  602,  15  L.  464,  STRADER  v.  GRAHAM. 

Costs. —  Supreme  Court  cannot  give  a  judgment  for  costs  in  a 
case  dismissed  for  want  of  jurisdiction,  p.  602. 

Cited  and  rule  followed  in  Homthall  v.  The  Collector,  9  Wall.  567, 

19  L.  562,  holding  costs  Improperly  allowed  in  court  below,  where 
case  was  dismissed  for  want  of  jurisdiction;  Mead  v.  Piatt,  21 
Blatchf.  436,  17  Fed.  836,  denying  motion  for  costs  where  appeal  in 
bankruptcy  proceedings  was  dismissed  for  want  of  jurisdiction; 
Pentlarge  v.  Klrby,  22  Blatchf.  261,  20  Fed.  898,  United  States 
District  Court  in  error  for  awarding  costs  against  plaintiff;  Norton 
V.  McLeary,  8  Ohio  St  210,  It  was  error  for  court  dismissing  case 
for  want  of  jurisdiction  to  render  judgment  for  costs;  Thurston 
County  V.  Scammel,  7  Wash.  95,  34  Pac.  471,  to  the  same  point. 
Cited  and  approved  in  Fleming  v.  Clark,  12  AUen,  200,  arguendo. 

Distinguished  in  Bradstreet  Co.  v.  Hlgglns,  114  TJ.  S.  263,  29  L. 
176,  5  S.  Ct.  880,  holding  defendant  in  error  may  recover  costs  in- 
cident to  his  motion  to  dismiss;  State  v.  Thompson,  81  Mo.  167,  courtt 
has  authority  to  render  judgment  against  appellant  for  costs  im- 
providently  incurred. 
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19  How.  1-7.  16  L.  572,  PRBVOST  v.  GRBNDAUX. 

Treaties  —  Taxation. —  A  State's  right  under  its  law  to  a  tax  oo 
property  Inherited  by  a  non-resident  Frenchman,  vested  on  de- 
cedent's death,  and  was  not  defeated  by  a  subsequent  treaty  with 
France,  providing  that  Frenchmen  should  be  subjected  to  no  greater 
taxes  than  citizens,  p.  7. 

Cited  and  applied  in  Succession  of  Schaffer,  13  La.  Ann.  113,  sus- 
taining right  of  State  to  the  tax  where  death  occurred  before  ex- 
change of  ratifications. 

Taxation. —  A  decedent's  property  can  vest  in  the  heir  only  In 
the  manner  and  upon  the  conditions  authorized  by  the  State  laws, 
and  is,  therefore,  subject  to  an  inheritance  tax  in  force  by  such  laws 
at  the  time,  p.  7. 

Cited  and  applied  In  Gelsthorpe  v.  Fumell,  20  Mont  312,  51  Pac. 
271,  39  L.  R.  A.  176,  reviewing  cases,  sustaining  a  collateral  in- 
heritance tax,  though  inapplicable  to  estates  valued  at  less  than 
stated  sum,  and  uniform  rate  not  Imposed  thereby. 

Treaty. —  Operation  of  French  treaty  of  1853,  granting  French- 
men equal  rights  with  citizens  in  possessing,  transferring,  and  in- 
heriting property,  is  expressly  limited  "to  the  States  ♦  •  • 
whose  laws  permit  it,  so  long  and  to  the  same  extent  as  those 
laws  shall  remain  in  force,"  and,  therefore,  in  Louisiana,  depends 
upon  the  State  law  as  expounded  by  its  Supreme  Court,  p.  7. 

Cited  in  Succession  of  Amat,  18  La.  Ann.  405,.  holding  the  State 
tax  on  inheritances  of  foreigners  could  not  be  imposed  after  the 
treaty;  Succession  of  Rixner,  48  La.  Ann.  563,  19  So.  601,  32  L. 
R.  A.  189,  and  n.,  reviewing  cases,  holding,  under  treaty  with 
Italy,  Italians  are  exempt  from  the  payment  of  the  State  tax  on 
foreign  heirs;  Succession  of  Rabasse,  49  La.  Ann.  1413,  22  So.  771, 
reviewing  cases,  holding  tax  on  foreign  heirs  inapplicable  to  French- 
men. 

Miscellaneous. —  Cited  in  Succession  of  Rabasse,  47  La.  Ann.  1455, 
49  Am.  St  Rep.  435,  17  So.  867,  collecting  cases,  sustaining  author* 
ity  under  French  treaty,  of  consul's  delegate  to  represent  French 
heirs. 

[648] 
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19  How.  8-9,  16  L.  676,  MOIIGAN  v.  OURTBNIUS. 

Certioraxi. —  Court  will  of  its  own  motion  continue  case  and  order 
certiorari  Issued  to  bring  up  important  omitted  paper,  which  maj 
be  necessary  for  the  case  of  a  defendant  In  error  who  is  unrepre- 
sented bj  counsel,  p.  8. 

Cited,  arguendo,  in  Nashua,  etc.,  Bd.  y.  Boston,  etc,  Bd.,  61 
Fed.  246,  21  U.  S.  App.  60,  collecting  cases,  upon  method  of  bring- 
ing up  omitted  portions  of  record. 

19  How.  ^16,  16  L.  666,  EX  PABTB  SBCOMBB. 

Courts. —  Belations  between  District  Court  and  attorneys  prac- 
ticing in  it,  and  their  respective  rights  and  duties,  are  regulated  by 
the  common  law,  according  to  which  it  rests  exclusively  in  the 
sound  Judicial  discretion  of  the  court  to  determine  as  to  the  quali- 
fications and  removal  of  attorneys  therein,  p.  13. 

Cited  and  principle  applied  in  Bx  parte  Garland,  4  Wall.  379,  18 
L.  370,  reviewing  cases,  sustaining  court's  authority,  denying  Con- 
gress the  right  to  prescribe  new  qualifications  for  attorneys;  Ban- 
dall  Y.  Brigham,  7  Wall.  636,  19  L.  291,  collecting  cases,  holding 
action  for  damages  for  removal  of  attorney,  after  hearing,  will  not 
lie  against  judge  of  the  court;  Bx  parte  Wall,  107  U.  S.  281,  27  L. 
669,  2  S.  Ct  682,  collecting  and  reviewing  cases,  sustaining  Judg- 
ment suspending  attorney,  after  hearing,  for  participating  in  a 
lynching;  In  re  Shorter,  22  Fed.  Cas.  18,  and  Bx  parte  Law,  36  Oa. 
290,  both  holding  "  test  oath  law  "  unconstitutional  as  usurping  the 
court's  authority  to  decide  upon  attorneys'  qualifications;  In  re 
Boone,  83  Fed.  949,  collecting  cases,  disbarring  attorney  for  viola- 
tion of  confidence  of  his  former  client;  United  States  v.  Green,  86 
Fed.  861,  collecting  cases,  disbarring  attorney  for  filing  brief  amount- 
ing to  libel  on  the  court;  Ganigus  v.  The  State,  93  Ind.  242,  holding 
admission  or  disbarment  of  an  attorney  a  Judicial  act;  Bice  v.  Com- 
monwealth, 18  B.  Mon.  483,  484,  refusing  to  interfere  with  Judg- 
ment of  lower  court  disbarring  attorney  for  misconduct;  State  v. 
Laughiln,  10  Mo.  App.  2,  and  State  v.  McClaugherty,  33  W.  Va. 
258,  10  S.  B.  409,  sustaining  court's  authority  to  disbar  an  attorney 
on  its  own  motion;  Bicker's  Petition,  66  N.  H.  211,  29  Atl.  561,  24 
L.  B.  A.  742,  holding  court  could  admit  a  woman  to  practice  law; 
In  re  Davies,  93  Pa.  St  121,  39  Am.  Bep.  731,  collecting  cases,  sus- 
taining court's  authority  to  disbar  attorney  for  misconduct  Cited 
also  in  The  State  v.  Kirke,  12  Fla.  287,  96  Am.  Dec.  322,  holding 
the  discretion  In  such  cases  must  be  sound  and  according  to  law; 
Miles  V.  Stevenson,  SO  Md.  365,  30  Ati.  647,  holding  the  discretion 
exercised  by  a  court,  in  order  not  to  be  reviewable  on  mandamus, 
must  be  sound  and  Judicial.  Arguendo,  in  Board  of  Supervisors  v. 
Minturn,  4  W.  Va.  304,  awarding  mandamus  where  act  to  be  per- 
formed was  mInisteriaL    See  also  79  Am.  Dec.  473,  note;  good  dis- 


18  How.  9-16  Notes  on  U.  S.  Reports.  650 

cnsslon  in  note  to  95  Am.  Dec.  334;  note  to  42  Am.  Bep.  563,  col- 
lecting cafles;  notes  collecting  cases  in  2  Am.  St.  Bep.  848,  862. 

Distinguished  in  State  v.  Medical  Examiners,  34  Minn.  891,  26 
N.  W.  125,  denying  prohibition  to  prevent  revocation  of  certificate 
for  canse,  by  board,  because  not  a  Judicial  act 

Courts  —  Attorneys. —  Minnesota  statute  has  regulated  the  rela- 
tion between  courts  and  attorneys  and  counsellors,  but  has  not  ma- 
terially narrowed  the  court's  common-law  discretion,  p.  14. 

Cited  in  Beene  v.  The  State,  22  Ark.  157,  collecting  cases,  holding 
attorney  could  be  disbarred  for  offense  not  named  in  the  statute. 

Appeal  and  error. —  Judgment  of  disbarment  by  Inferior  court 
cannot  be  reversed  by  mandamus  in  the  appellate  court,  p.  15. 

Cited  and  point  decided  in  Beene  v.  The  State,  22  Ark.  152,  re- 
viewing cases,  holding  Judgment  of  disbarment  reviewable  on  writ 
of  error. 

Appeal  and  error. —  Disbarment  of  attorney,  without  specifying 
guilty  acts,  is  within  court's  Judicial  discretion,  and,  therefore,  not 
subject  to  review  on  application  for  mandamus,  p.  15. 

Cited  and  applied  in  Walls  v.  Palmer,  64  Ind.  495,  denying  man- 
date to  compel  reinstatement  of  disbarred  attorney;  Boston  Bar 
Assoc.  V.  Greenhood,  168  Mass.  183,  46  N.  E.  575,  sustaining  Judg- 
ment of  disbarment,  though  the  findings  did  not  conform  exactly 
to  the  specifications  under  which  made.  Cited  also  in  Ex  parte 
Bradley,  7  Wall.  380,  384,  19  L.  220,  221,  dissenting  opinion,  ma- 
jority awarding  mandamus  where  court  disbarred  attorney  for 
contempt  committed  in  another  court  Arguendo,  in  Weeks  v. 
Gamble,  13  Fla.  25,  holding  mandamus  lay  to  compel  comptroller  to- 
draw  warrant  for  ofilcer's  salary.    See  note  in  95  Am.  Dec.  344. 

Distinguished  In  Ex  parte  Bradley.  7  Wall,  377,  379,  19  L.  219, 
awarding  mandamus  where  court  disbarred  attorney  for  contempt 
committed  before  another  court  Denied  in  The  State  v.  Kirke,  12 
Fla.  287,  95  Am.  Dec.  322,  reviewing  cases,  awarding  mandamus  to 
compel  reinstatement  of  disbarred  attorney. 

Appeal  and  error. —  Decision  of  Minnesota  court  that  in  dis- 
barring an  attorney  for  acts  done  in  open  court  the  Minnesota  act 
did  not  require  notice  of  the  proceeding  to  be  given,  was  a  regular 
exercise  of  Judicial  authority  not  reviewable  by  mandamus  in  Su- 
preme Court  p.  15. 

Q^^and  principle  applied  in  Ex  parte  Thompson,  52  Ala.  101, 
refusing  -findamus  to  compel  approval  of  official  bonds,  that  duty 
J  J  jj^  ^  judge's  discretion;  In  re  WooUey,  11  Bush,  99,  sus- 
taining court's  *^"***^^*^  *^  proceed  on  its  own  motion  to  disbar 
attornev  f        ff^^®  committed  in  its  presence. 

Tur^.^Iu^^  ^  ^^'r.,2^  in  Withers  v.  The  State,  36  Ala.  261,  for 
Miscellaneous.1— Cltt,     ^  ,  ^  i        -*  ^  li. 

i»^^^«  „«^  >  *  ^.  ^  for  mandamus  to  compel  court  to  permit 

forms  used  in  proceeding 

petitioner  to  practice. 
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19  How.  16-21,  15  L.  502,  SHAFFER  v.  SOUDDAT. 

Supreme  Court  cannot  review  State  decision  between  two  pat- 
entees of  public  land  from  the  State,  where  decision  was  not  placed 
on  any  construction  of  acts  of  Congress,  p.  21. 

Supreme  Court. —  Fact  that  a  decision  was  rendered  by  the  sec- 
retary of  the  interior  upon  validity  of  location  by  one  of  two  claim- 
ants in  the  State  court,  does  not  raise  a  Federal  question  so  as  to 
give  Supreme  Court  Jurisdiction,  p.  21. 

No  citations. 

19  How.  22-^6,  15  L.  634,  THOMAS  V.  OSBORN. 

Shipping. —  According  to  the  contract  known  as  a  ''lay/'  the 
master  victuals  and  mans,  and  has  complete  control  of  the  vessel 
and  employs  her  in  such  freighting  voyages  as  he  sees  fit,  the  owners 
keep  her  in  repair,  the  gross  earnings  are  divided  equally  between 
master  and  owners,  and  the  arrangement  is  terminable  at  will, 
p.  26. 

Cited  in  Stirling  v.  Loud,  83  Md.  440,  defining  a  '*  lay.'* 

Shipping. —  By  English  law,  a  master  cannot  create  a  lien  for 
payment  for  supplies  and  repairs  in  a  foreign  port,  save  by  bot- 
tomry bond,  p.  28. 

Cited  in  The  Scotia,  35  Fed.  911,  holding  lex  lod  contractus  ap- 
plied and  gave  lien  on  British  vessel  obtaining  necessary  supplies 
in  foreign  port  Cited  also  in  Hughes  v.  Klingender,  14  La.  Ann. 
846,  reviewing  cases,  refusing  to  enforce  foreign  contract  trans- 
ferring to  trustee  ship's  title  without  possession,  to  defeat  rights 
accrued  under  attachment 

Shipping. —  By  American  and  general  maritime  law,  the  master 
of  a  vessel  in  a  foreign  port,  in  a  case  of  necessity,  has  power  to 
create  a  lien  on  it  and  bind  himself  and  owners  personally,  for 
supplies  and  repairs,  p.  28. 

Cited  and  applied  in  The  J.  B.  Rumbell,  148  U.  S.  12,  37  L.  347, 
13  S.  Ct  500,  collecting  cases,  holding  law  gives  lien  for  necessary 
supplies  or  repairs  furnished  vessel  in  a  foreign  port;  Whltlock  v. 
The  Thales,  29  Fed.  Cas.  1062,  holding  a  lien  created  for  necessary 
supplies  furnished  a  New  York  vessel  in  Florida.  Cited,  arguendo, 
in  Cunningham  v.  Hall,  1  Cliff.  48,  F.  C.  3,481,  discussing  extent  and 
limits  of  admiralty  Jurisdiction;  Hill  v.  The  Golden  Gate,  12  Fed. 
Cas.  165,  holding  no  lien  exists  for  supplies  furnished  in  home  port; 
The  Yidal  Sala,  12  Fed.  208,  holding  a  contract  to  repair  a  foreign 
vessel,  maritime,  and  lien  attached.  See  also  good  discussions  in 
notes  in  63  Am.  Dec.  641,  643. 

Distlnguishea  as  to  facts  in  Carr  v.  Burke,  32  Mo.  237,  holding 
master  could  not  bind  owners  to  ^reimburse  sureties  on  bond  given 
to  procure  discharge  in  home  port 


10  How.  22-66  Notes  on  U.  8.  Reporta.  652 

ICaritime  lien. —  For  creation  of  a  maritime  lien  in  a  foreign  port 
in  case  of  necessity,  it  is  not  material  whether  the  hypothecation  is 
made  directly  to  the  fnrnishers  of  repairs  and  supplies,  or  to  one 
who  lends  money  on  the  yessel's  credit,  to  pay  snch  f  omishers,  p.  28. 

Cited  and  followed  in  The  Union  Express,  Brown's  Admr.  539,  F. 
C.  14,364,  collecting  cases,  holding  lien  attached,  for  money  advanced 
to  furnish  necessary  supplies;  The  A.  R.  Dunlap,  1  Low.  361,  F.  C. 
613,  holding  lien  exists  for  money  advanced  to  pay  off  debts  which 
are  liens;  The  Tangier,  2  Low.  0,  F.  C.  13,744,  collecting  cases,  sus- 
taining lien  of  creditor  for  money  advanced  to  pay  custom-huuse 
charges  and  crew's  wages;  principle  applied  by  analogy  in  The 
George  T.  Kemp,  2  Low.  483,  F.  G.  6,341,  collecting  cases,  holding 
stevedore  has  lien  on  foreign  ship  for  services  rendered  at  master's 
request,  where  ship  is  to  stow  cargo;  Nippert  v.  The  Williams,  39 
Fed.  828,  829,  830,  reviewing  cases,  holding  lender  of  money  to 
pay  claims  against  vessel  in  foreign  port  had  lien,  though  original 
claims  not  liens.  Cited,  arguendo,  in  Robeits  v.  The  Windermere, 
2  Fed.  728,  reviewing  cases,  holding  lien  existed  for  removal  of  bal- 
last from  foreign  vessel  while  in  port 

Distinguished  in  The  Allianca,  61  Fed.  510,  holding  no  lien  ex- 
isted for  money  advanced  to  pay  off  an  old  debt;  as  to  facts,  in 
The  Evangel,  94  Fed.  682,  where  surety's  lien  extinguished  by  sale 
of  vesseL 

Distinguished  in  The  Robertson,  8  Biss.  182,  F.  C.  11,923,  denying 
lien,  where  libellant,  at  owner's  request,  signed  stipulation  for  ves- 
sel's release  and  afterwards  paid  the  decree;  Janney  v.  The  Belle 
Lee,  13  Fed.  Cas.  350,  holding  no  lien  existed  for  advances  to  save 
vessel  from  a  threatened  seizure  only;  The  Willamette  Valley,  76 
Fed.  849,  holding  sureties  on  bond  given  for  vessel's  release  have 
no  lien. 

Shipping. —  Fact  that  master  was  charterer  and  owner  pro  hac 
vice  did  not  deprive  him  of  power  to  impliedly  hypothecate  vessel 
in  a  foreign  port  for  supplies  and  repairs  where  necessary,  though 
where  real  owner  was  present  no  lien  arose,  p.  29. 

Cited  and  principle  applied  in  Flaherty  v.  Doane,  1  Low.  150,  F. 
C.  4,849,  subjecting  proceeds  of  wreclc  of  chartered  ship  to  lien  for 
wages  of  seamen  hired  Dy  charterer;  Harney  v.  The  Sydney  L. 
Wright,  5  Hughes,  483,  F.  C.  6,082a,  holding  vessel  in  hands  of  in- 
nocent purchaser  lia'ble  for  supplies  furnished  when  in  charterer's 
hands;  Ross  v.  The  Neverslnk,  20  Fed.  Cas.  1244,  affirmed  in  The 
Neversink,  5  Blatchf.  540,  F.  C.  10,133,  holding  master  who  was 
also  charterer  and  owner  pro  hac  vice,  could  bind  vessel  for  nec- 
essary supplies;  The  Regulator,  1  Hask.  21,  F.  C.  11,665,  Stephen- 
son V.  The  Francis,  21  Fed.  720,  721,  The  Mary  Morgan,  28  Fed. 
198,  reviewing  cases,  and  The  .Havana,  92  Fed.  1008,  collecting 
cases,  holding  no  lien  arose  where  contract  was  with  owner;  The 
Allianca,  63  Fed.  732,  collecting  cases,  where  dealings  had  with 
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owner  at  home  port,  there  was  no  lien;  Randall  y.  Roche,  30  N. 
J.  L.  222,  82  Am.  Dec.  234,  holding  no  maritime  lien  created  for 
supplies  furnished  to  part  owner. 

Distingnished  as  to  facts  in  The  Stroma,  53  Fed.  283,  11  U.  S. 
App.  673,  where  services  performed  on  order  of  special  owner  who 
was  not  master.  Modified  in  The  Iris,  88  Fed.  907,  holding  owner 
not  personally  liable  where  repairer  relied  on  ownership  of  one 
having  possession  and  apparent  ownership.  Modified  in  Scarff  v. 
Metcalf,  107  N.  Y.  217.  1  Am.  St  Rep.  810,  13  N.  B.  797,  holding 
owners  responsible  for  damages  occasioned  by  master's  neglect  to 
fnmish  seamen  with  medical  attention,  except  where  there  was  an 
actual  demise. 

Shipping. —  Master  cannot  bind  general  owners  personally  for 
supplies  which  he,  as  charterer,  was  bound  to  furnish,  p.  30. 

Cited  and  applied  in  Fox  y.  Holt,  4  Ben.  290,  293,  F.  G.  5,012, 
re-reported  in  36  Conn.  567,  570,  holding  master  and  owner  pro  hac 
vice  could  not  charge  owners  for  supplies;  The  Caroline  Casey,  5 
Fed.  Cas.  97,  opening  default  to  permit  proof  that  seaman  contracted 
personally  with  master  who  was  navigating  vessel  upon  **  a  lay." 

Shipping. —  To  support  a  maritime  lien,  necessity  for  supplies  and 
repairs  and  apparently  for  credit  to  obtain  them,  must  exist,  and 
lender  or  furnisher  must  see  to  it  that  such  Is  apparently  the  case; 
possession  by  the  master  of  funds  of  his  own  or  his  owners  ap- 
plicable* for  such  purposes,  which  fact  lender  has  means  of  ascer- 
taining, will  defeat  the  lien,  pp.  30,  31. 

Cited  and  principle  applied  in  Pratt  y.  Reed,  19  How.  361,  15  L. 
661,  holding  libellant  must  show  apparent  necessity  for  credit  ex- 
isted; Insurance  Co.  v.  Gossler,  96  U.  S.  649,  24  L.  865,  holding  ne- 
cessity for  credit  as  well  as  for  repairs  or  supplies  requisite  for 
hypothecation  of  vessel;  The  Julia  Blake,  107  U.  S.  428,  27  L.  599, 
2  S.  Ct  700,  holding  burden  was  on  lender  to  show  necessity  for 
hypothecation  of  cargo;  The  Kate,  164  U.  S.  466,  41  L.  517,  17  S. 
Ct.  138,  reviewing  cases,  holding,  libellant  knowing  charterer  was 
bound  to  furnish  coal,  had  no  lien  for  coal  furnished  on  charterer's 
order;  The  Lulu,  1  Abb.  (U.  S.)  193,  Chase  Dec.  164,  165,  F.  C.  8,604, 
reversed  in  same  case,  10  Wall.  192,  19  L.  906,  dismissing  libels 
in  absence  of  showing  of  necessity  for  credit;  The  Neversink,  5 
Blatchf.  540,  F.  C.  10,133,  and  S.  C,  when  in  District  Court,  sub 
nom.  Ross  v.  The  Neversink,  20  Fed.  Cas.  1245,  holding  showing 
of  apparent  necessity  for  credit  requisite  to  support  lien  for  sup- 
plies; The  Brig  Eledona,  2  Ben.  33,  34,  35,  36,  37,  F.  C.  4,340,  review- 
ing cases,  dismissing  libel  where  apparent  necessity  for  credit  not 
shown;  Burke  v.  Brig  M.  P.  Rich,  1  Cliff.  314,  F.  C.  2,161,  holding 
necessity  for  resorting  to  bottomry  must  concur  with  necessity  for 
supplies  to  sustain  a  bond;  The  Suliote,  23  Fed.  922,  holding  no  lien 
existed  where  libellants  could  have  ascertained  that  there  were 
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ample  funds  available;  The  Bertha  M.  Miller,  79  Fed.  366,  60  U.  S. 
App.  22,  collecting  cases,  holding  no  lien  created  where  supply  man 
knew  master  had  funds.  Cited  also,  arguendo,  in  The  Joseph  Grant, 
1  Blss.  196,  F.  O.  7,638,  holding  owner  entitled  to  have  circumstances 
of  signing  and  transfer  as  security  of  blank  biU  of  lading,  inquired 
into.  Arguendo,  in  Stephenson  v.  The  Francis,  21  Fed.  720,  holding 
fact  or  presumption  of  necessity  for  credit  as  well  as  for  supplies 
must  exist;  Force  v.  Providence,  etc.,  Ins.  Co.,  36  Fed.  776,  hold- 
ing master  obliged  to  use  freight  money  to  complete  the  voyage 
rather  than  execute  new  bottomry;  The  Templar,  69  Fed.  206,  col- 
lecting cases,  holding,  where  State  law  gave  lien  for  supplies  fur- 
nished in  home  port,  same  limitattons  on  master's  authority  exist 
as  in  foreign,  port  Arguendo,  in  Spedden  v.  Koenlg,  78  Fed.  607, 
42  U.  S.  App.  267,  reviewing  cases,  holding  managing  owner,  regis- 
tered as  such,  unable  to  bind  co-owners  merely  by  ordering  supplies 
in  home  port;  Steamboat  James  Battle  v.  Waring,  89  Ala.  183,  where 
no  necessity  shown. 

Modified  in  The  Grapeshot,  9  Wall.  138,  19  L.  666,  The  Lulu,  10 
Wall.  203,  19  L.  909,  The  Kalorama,  10  W^all.  209,  216,  19  L.  942, 
946,  and  Insurance  Co.  v.  Baring,  20  Wall.  164,  22  L.  262,  holding 
prima  facie  presumption  of  necessity  for  credit  arises  upon  proof  of 
necessity  for  supplies  and  repairs  and  credit  given.  Distinguished 
as  to  facts  in  The  Maltland,  2  Blss.  203,  206,  207,  F.  C.  8,979,  re- 
vie'wing  cases,  where  contract  was  with  owner  and  libellanta  had 
not  ascertained  necessity  for  repairs  or  credit.  Discussed  in  The 
Sarah  Starr,  1  Sprague,  458,  F.  C.  12,354,  holding  doctrine  not  sup- 
ported by  leading  case;  Gill  v.  The  Continental,  10  Fed.  Cas.  373, 
referring  to  doctrine  as  changed,  holding  lien  attached  for  supplies 
furnished  in  home  poVt;  Taylor  v.  The  Commonwealth,  23  Fed.  Cas. 
760,  collecting  cases,  discussing  law  relating  to  lien39  for  supplies 
in  home  and  foreign  ports. 

Maritime  lien. —  Where  charterer  and  master,  with  libellants'  con- 
nivance, diverted  previously-earned  freight  money,  sufficient  to  have 
paid  for  supplies  and  repairs,  and  accepted  advances  from  libel- 
lants for  such  purposes,  and  deserted  command  of  vessel  to  engage 
with  libellants  in  private  enterprises,  libellants  had  no  lien  for  their 
advances,  p.  33. 

Shipping. —  Repairs  and  supplies  fuiWshed  at  owner's  request 
are  presumed  to  have  been  furnished  on  his  personal  credit,  un- 
less the  contrary  appears,  per  Taney,  J.,  dissenting,  p.  38. 

Cited  in  The  Regulator,  1  Hask.  21,  F.  C.  11,666,  holding  no  lien 
existed  where  supplies  furnished  to  owner. 

Shipping  —  Maritime  lien.  —  If  master  sailing  on  a  "  lay  "  is  to 
be  regarded  as  owner,  necessary  supplies  furnished  are  on  his  per- 
sonal credit,  unless  the  contrary  appears,  but  if  he  is  to  be  re- 
garded as  master,  the  ship  is  bound,  per  Taney,  C.  J.,  dissenting, 
p.  38. 
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Cited  and  principle  applied  in  The  Mary  Morgan,  28  Fed.  198, 
reviewing  cases,  holding  credit  given  to  owner  personally  where 
supplies  furnished  under  contract  with  him;  The  Ella,  84  Fed.  481, 
holding  the  presumption  that  credit  is  given  to  owner,  prima  facie 
merely.  Cited,  arguendo,  in  Stephenson  v.  The  Francis,  21  Fed. 
721,  holding  no  lien  exists  for  supplies  furnished  when  owner  is 
present. 

Shipping. —  If  the  owner  of  a  vessel  is  present  and  supplies  are 
furnished  to  him,  the  credit  is  presumed  to  have  been  given  to  him 
personally,  per  Taney,  C.  J.,  p.  43. 

Cited,  arguendo,  in  Stephenson  v.  The  Francis,  21  Fed.  721,  hold- 
ing no  lien  exists  for  supplies  furnished  when  owner  is  present 

Distinguished  in  The  Mary  Bell,  1  Sawy.  139,  F.  C.  9,199,  where 
owner  was  master,  creditor  presumed  to  have  dealt  with  him  as 
master,  giving  credit  to  boat 

Uaritime  lien  —  Estoppel. —  Libellants'  knowledge  at  time  of 
furnishing  supplies,  that  ship  was  being  employed  in  violation  of 
owners'  orders  and  without  their  approval,  would  defeat  the  lien, 
per  Taney,  C.  J.,  dissenting,  p.  46. 

Cited  in  Stephenson  v.  The  Francis,  21  Fed.  726,  holding  libel- 
lants estopped  from  claiming  lien,  by  notice  from  master,  that  ship 
is  not  to  be  bound. 

Miscellaneous. —  Cited  in  Thorp  v.  Hammond,  12  WalL  416,  20  L. 
422,  collecting  cases,  holding  co-owner  sailing  vessel  under  arrange- 
ment whereby  he  virtually  becomes  charterer,  liable  for  collision 
as  owner  pro  hac  vice;  The  Sarah  J.  Weed,  2  Low.  557,  F.  0.  12,350, 
reviewing  cases,  holding  materialmen's  lien  assignable. 

19  How.  56-63,  15  L.  567,  URB  v.  COFFMAN. 

Collision. —  Running  a  steamer  across  a  river,  out  of  line  of  cus- 
tomary navigation,  and  out  of  steamer's  course,  to  a  customary 
place  for  mooring  flat-boats  at  ni^ht  when  there  was  ample  channel 
way  further  out  rendered  steamer  liable  for  damages  resulting 
from  collision  with  stationary  flat-boat  though  the  night  was  not 
clear,  pp.  62,  68. 

Cited  and  principle  applied  in  The  Virginia  Ehrman,  97  U.  8.  315, 
24  L.  892,  collecting  cases,  holding  the  vessel  in  motion  must  ex* 
onerate  herself  from  blame  for  collision;  Hall  v.  Little,  2  Fllpp.  161, 
F.  C.  5,939,  collecting  cases,  holding  burden  on  steamer  defendant 
to  exonerate  herself  from  collision  with  stationary  raft 

Collision. —  Vessel  fastened  for  the  night  at  a  landing  should 
carry  a  light;  but  a  flat-boat  moored  to  a  river  bank,  out  of  line  of 
customary  navigation,  not  in  a  port  or  harbor,  was  not  required  to 
show  a  light  P«  63. 

Cited  and  applied  in  Baltimore,  etc.,  R.  R.  v.  Transportation  Co., 
32  Ohio  St  136,  collecting  cases,  holding  absence  of  light  on  vessel 
moored  out  of  usual  path  of  navigation,  not  negligence. 
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Distinguished  in  The  Alabama,  26  Fed.  868,  holding  steamer  not 
liable  for  collision  at  night  with  derrick-boat  moored  to  a  pier  and 
carrying  no  light 

Miscellaneous. —  Cited  in  Jackson  y.  Steamboat  Magnolia,  20  How. 
299,  15  L.  911,  collecting  cases,  and  The  Steamboat  Oheeseman  y. 
Two  Ferrj-Boats,  2  Bond,  368,  F.  O.  2,633,  collecting  cases,  as  in- 
stance of  admiralty  taking  Jurisdiction  of  collision  above  tide  water. 

19  How.  64-66,  15  L.  669,  STEVENS  v.  GLADDING. 

Appeal  and  error. — Where  no  bill  of  exceptions  nor  error  appears 
on  the  record  in  the  proceedings  of  the  Circuit  Court,  and  no  in- 
structions were  asked  from  the  court,  the  judgment  must  be  af- 
firmed, pp.  65,  66. 

Cited  and  principle  applied  in  Suydam  y.  WUliamson,  20  How. 
441,  15  L.  983,  collecting  cases;  Taylor  y.  Morton,  2  Black,  484,  17 
L.  278,  and  Pomeroy  y.  Bank  of  Indiana,  1  Wall.  604,  17  L.  642, 
collecting  cases,  affirming  judgment  on  writ  sued  out  under  twenty- 
second  section  of  judiciary  act,  in  Absence  of  error  on  the  record, 
bill  of  exceptions,  agreed  statement  or  special  verdict  in  due  form; 
New  Orleans  R.  B.  v.  Morgan,  10  WalL  260,  19  L.  892,  denying  mo- 
tion to  dismiss  in  such  case.  See  also  Stewart  v.  Salamon,  97  U. 
S.  364,  24  L.  1045,  dissenting  opinion,  majority  dismissing  appeal 
under  twenty-second  section  of  judiciary  act 

19  How.  66-69,  15  L.  553,  LATHROP  v.  JUDSON. 

Appeal  and  error. —  Where  ruling  of  lower  court,  at  the  trial,  re- 
lied on  by  plaintiff  In  error  for  reversal,  Is  not  shown  by  bill  of  ex- 
ceptions, or  otherwise,  on  the  record,  the  judgment  will  be  affirmed 
with  damages,  p.  68. 

Cited  and  applied  in  Suydam  v.  Williamson,  20  How.  441,  15  L. 
983,  collecting  cases,  affirming  judgment  in  absence  of  bill  of  ex- 
ceptions or  error  on  the  record. 

19  How.  69-72,  15  L.  533.  MOORE  v.  GREENE. 

Adverse  possession. —  Where  a  woman  was  a  minor  when  her 
rights  accrued  and  subsequently  married,  her  disability  of  coverture 
was  cumulative,  and  not  allowed  by  Rhode  Island  statute,  p.  7L 

Adverse  possession. —  Prosecutions  of  claims  in  order  to  stop 
operations  of  statute  of  limitations,  must  be  successful,  and  lead  to 
a  change  in  possession;  unsuccessful,  though  continuous,  prosecu- 
tions of  claims  have  no  such  effect,  p.  71. 

Cited  and  applied  in  Elder  v.  M'Claskey,  70  Fed.  554,  37  U.  S.  App. 
1,  collecting  cases,  holding  bringing  of  action  in  State  court  did  not 
bar  statute  when  pleaded  in  later  action  in  Federal  court;  Barrell 
V.  Title  Guarantee  Co.,  27  Or.  89,  91,. 39  Pac.  996,  reviewing  cases, 
holding  action  commenced  before  expiration  of  statutory  period 
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ripening  Into  possession  thereafter,  stopped  running  of  the  statnte; 
Workman  v.  Guthrie,  29  Pa.  St  513,  72  Am.  Dec.  663,  holding  an 
unsuccessful  action  of  ejectment  did  not  stop  the  running  of  the 
statute;  Barrett  y.  Stradl,  73  Wis.  399,  9  Am.  St  Rep.  803,  41  N.  W. 
442,  holding  mere  notice  of  claim  of  superior  title  by  plaintiff  did 
not  stop  statute. 

Adverse  possession  —  Equity. —  When  fraud  is  alleged  as  ground 
for  relief,  the  statute  does  not  begin  to  run  until  Its  discovery,  p.  72. 

Cited  and  principle  applied  in  Bailey  y.  Glover,  21  Wall.  348,  22 
li.  638,  collecting  cases,  holding  statute  did  not  run  till  fraud  dis- 
covered, though  there  was  no  effort  at  concealment;  Jones  v.  Van 
Doren,  130  U.  S.  693,  32  L.  1080,  9  S.  Gt  687,  collecting  cases,  hold- 
ing plaintiff  not  barred  where  fraud,  discovered  within  statutory 
period;  Martin  v.  Smith,  1  Dill.  96,  F.  C.  9,164,  holding  fraud  must 
be  secret  or  concealed;  l*yler  v.  Angevlne,  15  Blatchf.  541,  F.  C. 
14,306,  collecting  cases,  and  Lehman  v.  La  Forge,  42  Fed.  495,  hold- 
ing statute  did  not  run  except  from  time  of  discovery;  Dorsey  Ma- 
chine Co.  V.  McCaffrey,  139  Ind.  554,  47  Am.  St  Rep.  297,  38  N.  B. 
211,  though  there  were  no  special  circumstances  of  concealment 
See  also  99  Am.  Dec.  391,  note. 

Modified  in  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  808,  review- 
ing cases,  holding,  under  Indiana  statute,  concealment  by  trick  or 
contrivance  necessary  to  repel  statute. 

Fraud  —  Executors  and  administrators. —  Where  fraud  is  alleged 
as  ground  to  set  aside  a  title  —  in  this  case  an  administrator's  sale 
of  long  standing  —  the  bill  must  specifically  state  the  facts  and  cir- 
cumstances constituting  the  fraud,  and  the  time  when  it  was  dis- 
covered, p.  72. 

Cited  and  principle  applied  in  Beaublen  v.  Beaublen,  23  How.  208, 
16  L.  488,  holding  allegation  of  fraud  bad  for  failure  to  set  out  par- 
ticular acts  thereof;  Voorhees  v.  Bonesteel,  16  WalL  29,  21  L.  271, 
collecting  cases,  refusing  relief  on  groufid  of  fraud  because  not 
distinctly  alleged;  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  808,  re- 
viewing cases,  and  Lant  v.  Mauley,  71  Fed.  15,  reviewing  cases,  dis- 
missing bill  for  laches  in  absence  of  full  and  distinct  allegations  of 
the  fraud  and  time  of  discovery;  Boone  County  v.  Burlington,  etc., 
R.  R.,  139  U.  S.  693,  35  L.  323,  11  S.  Ct  690,  collecting  cases,  apply- 
ing statute  where  time  of  discovery  of  fraud  not  alleged;  Ware  v. 
Galveston  City  Co.,  146  U.  S.  115,  36  L.  909,  13  S.  Ct  38,  coUectlng 
cases,  holding  cl&lms  barred  by  laches  in  absence  of  allegations  of 
time  and  nature  of  discovery  of  fraud  and  reasons  for  delay;  Mar- 
tin v.  Smith.  1  Dill.  97,  F.  C.  9.161,  requiring  distinct  allegations 
of  fraudulent  acts  and  time  of  discovery;  Foster  v.  Mansfield,  etc., 
R.  R.,  36  Fed.  639,  dismissing  bill  showing  fraud  could  have  been 
easily  discovered  from  time  of  perpetration;  Fairbanks  v.  Amos- 
keag  Nat  Bank,  38  Fed.  633,  holding,  where  allegation  of  time  of 
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discovery  omitted,  statute  not  repelled  on  ground  of  concealment; 
McMonagle  v.  McGlinn,  85  Fed.  92,  collecting  cases,  dismissing  bill 
alleging  frand,  where  allegations  showed  complainant  guilty  of 
laches;  Leay  en  worth,  etc.,  R.  R.  y.  Commissioners,  18  Kan.  178, 
holding  mere  general  allegation  of  fraudulent  combination  insuffi- 
cient See  note,  collecting  cases,  in  25  Am.  Dec.  96.  Principle  ap- 
plied by  analogy  in  WoUensak  v.  Reiher,  115  U.  S.  102,  29  L.  352,  5 
S.  Ct.  1140,  collecting  cases,  holding  bill  for  injunction  setting  out 
patent  and  reissue  after  unexplained  delay  of  two  years  in  apply- 
ing therefor  bad  on  general  demurrer;  Gross  y.  Disney,  95  Tenn. 
596,  32  S.  W.  638,  collecting  cases,  requiring  specific  allegation  of 
disability  to  repel  the  statute  of  limitations. 

Distinguished  in  Northern  Pacific  R.  R.  y.  Kindred,  3  McCrary, 
630,  14  Fed.  79,  where  bill  did  not  show  on  its  face  that  it  was 
barred  by  statute. 

Executors  and  administrators  —  Fraud. —  After  long  adverse  pos- 
session under  administrator's  sale,  and  in  absence  of  the  papers 
from  the  Probate  Court,  the  burden  of  proof  is  on  the  complainant 
who  impeaches  the  sale,  p.  72. 

Cited  and  principle  applied  in  May  y.  County  of  Logan,  30  Fed. 
255,  collecting  cases,  holding  sale  under  order  of  court  haying  juris- 
diction, not  open  to  collateral  attack,  though  record  fails  to  disclose 
compliance  with  law;  Massenburg  y.  Denison,  71  Fed.  625,  30  U.  8. 
App.  612,  collecting  cases,  presuming  regularity  of  land  commis- 
sioner's certificate  to  an  administrator  after  lapse  of  many  years. 

19  How.  72-73,  15  L.  576,  BBTTS  y.  LEWIS. 

Courts  —  Equity. —  According  to  practice  in  Federal  equity  courts, 
a  bill  cannot  be  dismissed  on  motion  of  respondents  for  want  of 
jurisdiction,  after  answer  and  before  hearing,  p.  73. 

Cited  and  applied  in  La  Vega  y.  Lapsley,  1  Woods,  429,  F.  C.  8,123, 
holding  bill  cannot  be  dismissed  on  such  ground  except  on  demurrer 
or  final  hearing.  Arguendo,  in  Ryder  y.  Bateman,  93  Fed.  22,  de- 
ciding question  of  jurisdiction  on  application  for  receiver,  after  peti- 
tion for  removal  filed,  but  before  record  returnable. 

Distinguished  in  Dickerman  v.  Northern  Trust  Co.,  80  Fed.  457,- 
53  U.  S.  App.  282,  holding  different  rule  prevails  where  bill  is  a 
cross-bill. 

Courts  —  Equity. —  Equity  practice  of  Federal  courts  is  governed 
by  rules  prescribed  by  Supreme  Court,  and  is  same  in  all  the  States, 
unaffected  by  rules  or  practice  of  State  courts,  p.  73. 

Cited  and  principle  applied  in  Crunch  v.  Kerr,  38  Fed.  550,  hold- 
ing State  rule  of  pleading  permitting  demurrer  to  answers  in  equity 
inapplicable  to  Federal  courts;  Ryder  \,  Bateman,  93  Fed.  35,  deny- 
ing motion  to  require  production  of  exhibit  for  inspection  in  ab- 
sence of  rule  governing  such  practice. 
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19  How.  78-79,  15  L.  525,  UNITED  STATES  v.  LB  BABON. 

Deeds. —  Deeds,  leases  and  charter-parties  speak  from  time  of 
their  delivery,  not  from  their  date,  pp.  75,  76. 

Cited  and  applied  in  Lonsdale  Ck).  y.  Moies,  15  Fed.  Oas.  863,  hold- 
ing  antedated  deed  speaks  from  time  of  delivery. 

Modified  in  ^tna  Life  Ins.  Ck).  v.  American  Surety  Ck>.,  84  Fed. 
294,  holding  bond  took  effect  when  accepted  from  date  from  which 
by  its  express  terms  it  was  to  operate. 

Fost-oflSLce  —  OflSLcers. — Furnishing  approved  bond  being  condition 
precedent  to  postmasters  legally  holding  office,  it  is  operative  from, 
and  recitals  thereof  relate  to,  date  of  approval  by  postmaster-gen- 
eral, so  that  recital  that  principal  was  postmaster,  in  bond  dated 
before,  but  approved  after  confirmation  of  incumbent's  second  ap- 
pointment, made  it  security  and  sureties  bound  for  his  duties  under 
the  later  appointment,  pp.  77,  78. 

Cited  and  principle  applied  in  Moses  v.  United  States,  166  U.  S. 
578,  41  L.  1122,  17  S.  Ct  684,  holding  description  of  official  bond  in 
declaration  as  being  of  the  date  of  Its  acceptance,  not  fatal  variance; 
Howard  Ins.  Co.  v.  Silverberg,  89  Fed.  172,  collecting  cases,  holding 
appeal  bond  executed  in  California  took  effect  upon  filing  in  New 
York  court;  People  v.  Whitman,  10  CaL  44,  47,  holding  appointee 
to  Federal  surveyor-generalship,  who  had  not  given  bond  and 
taken  oath,  not  ineligible  to  State  office;  Jenkins  v.  Hay,  28  Md.  559, 
holding  recital  in  appeal  bond  relates  to  time  of  filing  and  approv- 
ing; Archer  v.  The  State,  74  Md.  451,  28  Am.  St  Bep.  266,  22  Atl. 
10,  holding  sureties  not  bound  by  bond  approved  after  expiration  of 
time  fixed  by  law.  Cited  also,  arguendo,  in  Ex  parte  Mitchell,  39 
Ala.  447,  holding  approval  presumed  after  delivery  of  bond  and  delay 
for  reasonable  time;  Holt  Co.  v.  Scott,  53  Neb.  200,  73  N.  W.  689, 
dissenting  opinion,  qusere  by  majority,  whether  approval  of  official 
bond  within  statutory  time  neceStory  to  render  it  operative. 

Distinguished  in  United  States  v.  Eaton,  169  U.  S.  347,  348,  42 
L.  773,  18  S.  Ct.  381,  reviewing  cases,  allowing  an  emergency  ap- 
pointee to  vice-consul-generalship  compensation  for  time  of  service 
before  bond  approved;  Ex  parte  Mitchell,  39  Ala.  448,  holding  ap- 
proval of  exempt  agriculturist's  bond  not  necessary  to  exemption 
under  Confederate  States  law;  Ball  v.  Kenfield,  55  Cal.  321,  holding 
certain  officers  entitled  to  salary  from  appointment,  where  statute 
made  qualifications  a'  subsequent  act;  Thomas  v.  Bleakie,  136  Mass. 
574,  holding  deputy  sheriff's  bond  referred  to  term  of  office  running, 
when  executed,  not  when  delivered. 

Officers  —  Evidence. — Parol  or  extraneous  evidence  that  an  offi- 
cial bond  was  intended  to  apply  to  a  holding  prior  to  that  to  which 
the  law  construes  it  to  refer,  is  inadmissible,  as  contradicting  the 
bond,  p.  78. 

Post-office  —  Officers. —  After  nomination  by  president,  confirma- 
tion by  senate,  president's  signature  and  government  seal  affixed 
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to  commission,  and  delivery  thereof  fo  i)ostma8ter-general  for  trans- 
mission, a  deputy  postmaster's  appointment  was  complete,  and  un- 
affected by  president's  death  before  transmission,  or  necessity  for 
giving  bond  and  taking  oath  before  possessing  oflSice,  pp.  78,  79. 

Cited  and  applied  by  analogy  in  In  re  Executive  Communication^ 
15  Fla.  739,  holding  term  of  justice  of  the  peace  commenced  when 
commission  issued;  State  v.  Crawford,  28  Fla.  494,  501,  508,  10  So. 
124,  126,  128,  14  L.  B.  A.  260,  261,  263,  holding  ineffectual  a  com- 
mission of  appointee  to  senatorship,  until  countersigned  and  sealed 
as  required  by  law;  Speed  v.  Common  Council,  97  Mich.  209,  56  N. 
W.  574,  reviewing  cases,  holding  appointment  of  city  counsellor 
not  revocable  after  delivery  to  him  by  mayor  in  writing.  Cited 
also  in  Morgan  v.  Vance,  4  Bush,  828,  holding  acts  of  api)ointee  to 
office,  who  was.  eligible,  not  void  because  he  omitted  to  take  duelling 
oath. 

Miscellaneous.— >  Cited  In  Bishop  v.  The  State,  149  Ind.  228,  63 
Am.  St  Bep.  283,  48  N.  E.  1040,  39  L.  B.  A.  279,  collecting  cases, 
as  example  of  custom  of  terming  person  filling  post-office  a  '*  deputy 
postmaster; "  State  v.  Bareshide,  32  La.  Ann.  938,  holding  appoint- 
ments requiring  confirmation  of  senate  made  after  adjournment,  to 
fill  constructive  vacancies  existing  before  legislature  met,  inopera- 
tive. 

19  How.  79^^  15  li.  649,  WILLOT  y.  SANDFOBD. 

Public  lands  —  Spanish,  grant. —  Up  to  the  date  of  confirmation 
of  a  claim  under  a  Spanish  grant,  it  had  no  standing  in  a  court  of 
justice,  p.  82. 

Cited  and  applied  in  Doe  v.  Higgins,  89  Ala.  17,  holding  claim 
under  confirmation  of  inchoate  title  and  annulled  survey  and  pat- 
ent, void. 

Public  lands  —  Ejectment. —  In  cases  of  conflicting  confirmations 
of  Spanish  grants,  the  elder  confirmation  and  survey  prevail,  and  a 
jury  cannot,  in  ejectment,  disregard  the  survey  and  patent,  or  con- 
sider whether  they  correspond  with  confirmation,  pp.  81,  82. 

Cited  and  principle  applied  in  Mezes  v.  Greer,  McAlL  402,  F.  C. 
9,520,  holding  ejectment  by  holder  of  legal  title  under  patent,  not 
barred  by  inchoate  title  under  Mexican  grant;  Waterman  v.  Smith, 
13  CaL  413,  reviewing  cases,  holding  patent  conclusive,  where  two 
Mexican  grants  covered  same  tract 

19    How.    82-92,    15    L.    554,    VANDEWATEB    T.    HILLS;    THE 
YANKEE  BLADE. 

Maritime  lien  is  a  jus  in  re,  accompanying  the  property  into  bona 
fide  purchaser's  hands,  executed  and  divested  only  by  proceeding 
in  rem,  in  admiralty,  but  it  is  stricti  juris,  and  cannot  be  extended 
by  construction,  p.  89. 
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Cited  and  applied  in  The  J.  B.  Rnmbell,  148  U.  S.  9,  17,  37  L.  346, 
349,  13  S.  Ct  499,  502,  reviewing  eases,  holding  maritime  lien  su- 
perior to  prior  mort:gage;  The  Glide,  167  U.  S.  612,  42  L.  298.  17  S. 
<3t  932,  holding  enforcement  of  lien  on  vessel  created  by  State  stat- 
ute, exclusively  within  Federal  admiralty  Jurisdiction;  Proceeds  of 
Barge  Waubaushene,  23  Blatchf.  295,  24  Fed.  560,  denying  right  of 
Insurance  company  to  payment  of  premium  due  it,  out  of  proceeds; 
The  Avon,  1  Brown's  Adm.  177,  178,  F.  O.  680,  holding  maritime 
lien  a  proprietary  interest  not  divested  by  sale  to  bona  fide  pur- 
chaser, and  not  a  remedy;  The  Joseph  Grant,  1  Biss.  196,  F.  C.  7,538, 
holding  owner  entitled  to  inquiry  into  circumstances  of  transfer  of 
bill  of  lading,  claimed  to  create  lien;  Scott  v.  The  Morning  Glory, 
21  Fed.  Gas.  845,  and  The  Retriever,  93  Fed.  480,  denying  admiralty 
Jurisdiction  of  suit  by  shipping  masters  for  compensation  for  fur- 
nishing crew;  The  Arcturus,  18  Fed.  745,  747,  748,  The  J.  W.  Tucker, 
20  Fed.  131,  collecting  cases,  and  The  Julia,  57  Fed.  235,  refusing 
priority  to  one  lien  over  another  of  same  rank,  irrespective  of  date 
of  filing;  The  Paola  R.,  32  Fed.  174,  holding  no  lien  exists  for  cost 
of  compressing  cotton  for  shipment,  before  contract  of  affreight- 
ment made;  The  Humboldt,  86  Fed.  352,  collecting  cases,  holding 
no  lien  existed  for  breach  of  contract  constituting  libellant  agent 
for  steamer;  The  Anaces,  87  Fed.  568,  holding  stevedore's  laborer 
has  no  lien  for  personal  injury  received  while  loading  vessel;  The 
Lamington,  87  Fed.  756,  reviewing  cases,  holding  lien  being  Jus  in  re, 
and  not  merely  remedial,  its  existence  determined  by  law  of  vessel's 
nationality;  Whitney  v.  Tibbol,  93  Fed.  688,  sustaining  seamen's  lien 
on  cargo  for  wages,  after  delivery  to  materialmen  in  payment  of 
their  claim;  The  Clara  A.  Mclntyre,  94  Fed.  558,  refusing  to  allow 
lien  for  alleged  advancements,  in  absence  of  definite  showing 
thereof,  and  of  necessity  therefor. 

Cited  also,  arguendo,  in  The  Great  Western,  118  U.  S.  534,  30  L. 
151,  6  S.  Ct.  1168,  dissenting  opinion,  majority  holding  owner's  lia- 
bility for  collision  restricted  to  ship's  value,  when  voyage  subse- 
quently terminated  by  wreck;  The  John  G.  Stevens,  170  U.  S.  117, 
42  L.  971,  18  S.  Ct  546,  collecting  cases,  holding  lien  created  simul- 
taneously with  claim;  The  Loon,  7  Blatchf.  248,  F.  C.  8,499,  holding 
vessel  not  liable  for  value  of  goods  named  in  false  bills  of  lading 
to  one  who  advanced  money  thereon;  Bailey  v.  Sundberg,  49  Fed. 
584,  1  U.  S.  App.  101,  holding  dismissal  of  libel  in  rem,  where  no 
notice  given,  binding  on  such  libellant  only;  Briggs  v.  Light-Boats, 
11  Allen,  162,  holding  lien  existed  for  labor  and  materials  furnished 
in  building  light-boats  for  government,  enforceable  only  in  ad- 
miralty; Bddy  V.  O'Hara,  132  Mass.  60,  qusere,  whether  wages  of 
seaman  on  coasting  voyage  are  subject  to  attachment. 

Modified  in  The  Edwin,  1  Sprague,  482,  F.  C.  4,300,  as  to  Hens 
being  strict!  Juris,  sustaining  lien  for  goods  delivered  to  lighter  for 
transportation  to  the  ship. 
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Shipping. —  A  mutual  obligation  and  lien  exists  between  ship  and 
cargo,  but  this  does  not  arise  until  the  cargo  is  on  board;  contract 
for  future  employment  of  vessel  creates  no  lien,  p.  90. 

Cited  and  principle  applied  in  The  General  Sheridan,  2  Ben.  296» 
F.  G.  5,319,  and  The  Monte  A.,  12  Fed.  332,  holding  no  lien  existed 
for  damages  occasioned  by  failure  of  vessel  to  enter  on  performance 
of  charter;  The  William  Fletcher,  8  Ben.  538,  F.  G.  17,692,  dismiss- 
ing libel  In  rem  for  damages  for  failing  to  furnish  chartered  steam- 
boat; Kimball  v.  The  Anna  Kimball,  2  Cliff.  15,  F.  G.  7,772,  sustain- 
ing shipowner's  lien  on  cargo;  The  Pauline,  1  Biss.  396,  397,  F.  G. 
10,848,  denying  lien  for  breach  of  verbal  contract  for  future  em- 
ployment; The  Ira  Chaffee,  2  Flipp.  651,  654,  657,  658,  659,  2  Fed. 
402,  404,  405,  407,  408,  409,  reviewing  cases,  and  The  City  of  Baton 
Rouge,  19  Fed.  462,  dismissing  libel  for  breach  of  contract  of  af- 
freightment before  lading;  The  Prince  Leopold,  4  Woods,  48,  9  Fed. 
333,  dismissing  libel  founded  on  unexecuted  contract  to  furnish 
towage;  Dill  v.  The  Bertram,  7  Fed.  Gas.  699,  dismissing  libel  for 
goods  destroyed  on  wharf  after  delivery  to  vessel's  officers,  but  be- 
fore lading;  Hannah  v.  The  Carrington,  11  Fed.  Gas.  439,  review- 
ing authorities,  and  Salzobel  v.  The  Rolling  Wave,  21  Fed.  Gas. 
284,  dismissing  libel  in  rem  for  damages  for  owner's  refusal  to 
employ  vessel  under  charter;  The  Loon,  7  Blatchf.  248,  F.  G.  8,499, 
Montell  V.  The  William  H.  Rutan,  17  Fed.  Gas.  616,  and  The  Mis- 
souri, 30  Fed.  384,  collecting  cases,  holding  ship  not  responsible  for 
delivery  of  goods  named  in  false  bill  of  lading,  but  never  on  board; 
The  Asa  Eldridge,  8  Fed.  720,  holding  charter-party  gave  no  mari- 
time lien  where  cargo  not  laden  under  it;  The  Alice,  12  Fed.  500, 
holding  vessel  responsible^  for  only  that  portion  of  cargo  stated  in 
false  bill  of  lading,  which  was  shipped;  Blowers  v.  One  Wire  Rope 
Cable,  19  Fed.  446,  sustaining  lien  for  freight  on  cable  put  aboard 
vessel,  to  be  laid  in  Erie  canal;  The  Guiding  Star,  53  Fed.  943,  re- 
viewing cases,  holding  no  lien  exists  for  goods  intended  for  steamer, 
destroyed  at  landing,  though  bills  of  lading  issued  therefor;  The 
Eugene,  83  Fed.  223,  reviewing  cases,  denying  passenger,  who  was 
never  on  board,  lien  on  vessel  for  breaking  contract  to  carry  him. 
Applied  by  analogy  in  The  Seven  Sons,  69  Fed.  272,  holding  river 
pilots  employed  for  a  particular  voyage,  which  was  never  performed, 
had  no  lien. 

Cited  also  In  Rich  v.  Parrott,  1  Cliff.  62,  F.  G.  11,760,  quaere 
whether  maritime  lien  exists  for  non-delivery  of  specified  cargo 
agreed  to  be  furnished;  The  Hendrick  Hudson,  11  Fed.  Gas.  1091, 
to  point  that  lien  exists  In  shipper's  favor  for  non-performance  of 
contract  of  affreightment;  Robinson  v.  Memphis,  etc.,  R.  R.,  9 
Fed.  139,  collecting  cases,  holding  railroad  not  responsible  for  goods 
named  in  false  bill  of  lading,  but  never  delivered  to  it;  The  Hum- 
boldt, 86  Fed.  352,  collecting  cases,  holding  libel  in  rem  would  not 
lie  for  breaking  contract  constituting  libellant  agent  of  a  steamship; 
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Louisiana,  etc.,  Bank  y.  Layeille,  52  Mo.  386,  holding  owners  of  yes- 
sel  not  bound  by  false  bill  of  lading,  issued  by  their  agents. 

Distinguished  as  to  facts  In  Bulkley  y.  Naumkeag  Steam  Cotton 
Co.,  24  How.  392,  16  L.  602,  S.  O.,  in  Circuit  Court,  1  Cliff.  328,  F. 
C.  4,301,  and  The  Edwin,  1  Sprague,  480,  481,  482,  F.  C.  4,300,  re- 
ylewlng  cases,  sustaining  liens  where  cargoes  dellyered  to  master, 
and  laden  on  lighters  for  transportation  to  ship;  The  Tow-Boat 
James  McMahon,  10  Ben.  106,  F.  C.  7,197,  where  contract  was  tow- 
ing contract  not  contemplating  dellyery  of  a  cargo,  and  which  was 
performed;  The  B.  G.  Winslow,  4  Blss.  17,  F.  C.  11,736,  collecting 
cases,  holding  yessel  liable  for  wheat  dellyered  through  pipe,  after 
Its  discharge  Into  pipe,  modified  in  The  Oregon,  Deady,  183,  F.  C. 
10,553,  holding  ship's  responsibility  commenced  upon  dellyery  to 
owner's  steamboat  for  carriage  to  yessel;  Pearce  y.  The  Thomas 
Newton,  41  Fed.  107,  holding  lien  attached  at  time  of  dellyery  of 
goods  to  yesseFs  agents  and  owners.  Distinguished  and  denied  in 
The  Williams,  1  Brown's  Adm.  219,  220,  F.  O.  17,710,  sustaining 
lien  for  sum  due  on  salyage  contract,  though  seryices  became  un- 
necessary before  performed.  Distinguished  in  Maury  y.  Culllford, 
4  Woods,  123,  10  Fed.  391,  and  Cakes  y.  Richardson,  2  Low.  176,  F. 
C.  10,390,  sustaining  admiralty  Jurisdiction  of  libel  In  personam  for 
damages  for  owner's  failure  to  furnish  yesseL 

A  charter-party  is  a  contract  by  which  an  entire  ship,  or  some 
principal  part  thereof.  Is  let  for  the  conyeyance  of  goods  on  a  de- 
termined yoyage  to  one  or  more  places,  p.  91. 

Cited  In  The  New  York,  93  Fed.  497,  defining  charter-party. 

Admiralty. — Contract  between  shipowners  to  form  a  freight  and 
passenger  line  between  giyen  points,  meeting  at  Intermediate  point 
to  exchange,  and  fixing  proportion  of  proceeds  to  be  received  by 
each,  is  not  a  maritime  contract,  but  a  limited  partnership,  and  a 
fit  subject  for  common-law  Jurisdiction,  pp.  90,  91,  92. 

Cited  and  applied  In  The  Paola  B.,  32  Fed.  174,  holding  compress- 
ing of  cotton  as  preparation  for  affreightment,  not  maritime  con- 
tract; Diefenthal  y.  Ebimburg-Amerikanische,  etc,  Gesellschaft,  46 
Fed.  398,  reylewlng  cases,  holding  contract  with  owners  to  supply 
proylsions  to  yessels  while  in  port,  not  maritime. 

Miscellaneous. —  Cited  in  The  Maggie  Hammond,  9  Wall.  452,  19 
L.  778,  arguendo,  for  reference  to  authorities  on  general  maritime 
law  cited;  The  Pauline,  1  Blss.  399,  F.  C.  10,848,  as  precedent  for 
^icym<MiTig  libel  on  exceptions;  Hughes  y.  Kllngender,  14  La.  Ann, 
846,  refusing  to  enforce  foreign  contract  transferring  to  trustee  title 
without  possession  of  ship,  to  defeat  rights  accmed  under  attach- 
ment. 
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19   How.   9^90,    15   L.   531,   UNITED   STATBS   T.   THB   BBIG 
NBUREA. 

Admiralty. —  No  more  particularity  is  required  in  an  informa- 
tion for  forfeiture  than  in  an  indictment,  a  description  of  the  offense 
in  the  words  of  the  statute  being  sufficient;  therefore,  a  libel  for 
forfeiture  for  carrying  a  number  of  passengers  beyond  statutory 
Umlt,  need  not  allege  on  what  deck  they  were  carried,  pp.  94,  95. 

Cited  and  principle  applied  in  United  States  y.  White,  28  Fed.  Gas. 
548,  reviewing  cases,  holding  indictment  In  words  of  statute  for 
offense  under  election  laws,  sufficient 

Indictment  and  information. —  Where  statutory  offenses  are 
analogous  to  certain  common-law  offense,  where  precedents  require 
technical  language,  or  special  averments,  their  description  in  the 
words  of  the  statute,  is  insufficient,  p.  94. 

Shipping. —  Statute  limiting  number  of  passengers  to  be  carried 
on  a  ship  to  the  United  States,  is  for  the  protection  of  the  health 
and  Uves  of  the  passengers,  p.  95. 

Cited  and  principle  applied  in  New  Albany,  etc.,  R.  R.  y.  Til- 
ton,  12  Ind.  7,  74  Am.  Dec.  198,  collecting  cases,  sustaining  statute 
requiring  fencing  of  railroads  as  police  regulation  for  passengers' 
protection. 

19  How.  9e-107,  15  L.  557,  SEYMOUR  v.  McCORMICK. 

Patents.— Under  ninth  section  of  act  of  March  3,  1837,  patentee 
failing  to  disclaim  portion  of  his  patent,  of  which  he  was  not  the 
Inventor,  could  not  recover  costs  in  action  against  infringer,  p.  106. 

Cited  and  followed  In  Burdett  y.  Estey,  15  Blatchf.  364,  F.  C. 
2,145,  refusing  to  allow  costs,  for  want  of  disclaimer  before  suit 
brought  Cited  also  in  Electrical  Accumulator  Co.  v.  Julien  Elec- 
tric Co.,  38  Fed.  136,  collecting  cases,  holding  patentee  could  dis- 
claim after  suit  brought,  but  could  not  recover  costs. 

Patents. — A  claim  in  a  patent  for  Improvements  in  reaping  ma- 
chiue,  of  '*  the  reversed  angle  of  the  teeth  of  the  blade.  In  manner 
described,"  stands  alone,  and  cannot  be  connected  with  other  parts 
of  the  patent  to  make  it  valid,  p.  106. 

Patents  —  Disclaimer. —  Inference  of  unreasonable  delay  from 
omission  to  file  disclaimer  of  an  invalid  claim  in  a  patent,  is  repelled 
by  the  fact  of  the  granting  of  the  patent  thefefor,  and  the  decision 
of  the  lower  court  In  favor  of  its  validity;  and  these  circumstances 
entitled  patentee  to  insist  upon  it  in  the  Supreme  Court,  p.  106. 

Cited  and  principle  applied  in  Gage  v.  Herring,  107  U.  S.  646,  27 
L.  604,  2  S.  Ct.  825,  holding  delay  not  unreasonable  where  claim 
sanctioned  by  reissue,  and  sustained  below;  Burdett  v.  Estey,  15 
Blatchf.  364,  F.  C.  2,145,  holding  granting  of  patent  entitled  patentee 
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to  regard  claim  valid  until  adverse  decision;  Singer  v.  Walmsley, 
22  Fed.  Cas.  214,  collecting  cases,  holding  unreasonableness  deter- 
mined by  delay  after  adverse  decision,  or  patentee's  knowledge  of 
prior  Invention;  Stutz  v.  Armstrong,  20  Fed.  848,  holding  disclaimer 
need  not  be  filed  until  court  has  passed  upon  claim's  validity; 
Mathews  v.  Flower,  25  Fed.  834,  holding  there  was  no  unnecessary 
delay  In  making  disclaimer,  where  patentee  waited  for  Judicial  con- 
struction of  original  claim. 

Distinguished  as  to  facts  in  Office  Spec.  Mf.  Go.  v.  Globe  Go.,  65 
Fed.  605,  holding  delay  of  five  years  from  adverse  decision.  In  filing 
disclaimer,  unreasonable. 

Patents  —  Bifldialzner. —  The  question  of  unreasonable  delay  In 
filing  disclaimer  of  Invalid  claim  In  an  otherwise  valid  patent,  which 
would  prevent  any  recovery  of  costs  for  infringement.  Is  one  of  law 
for  the  court,  p.  106. 

Glted  and  followed  In  Gage  v.  Herring,  107  U.  S.  646,  27  L.  604, 
2  S.  Gt  825,  holding  question  one  of  law  on  the  face  of  the  patent; 
Bamshaw  v.  United  States,  146  U.  S.  67,  36  L.  889,  13  S.  Gt  15,  col- 
lecting cases,  holding  reasonableness  of  notice  of  hearing  before 
government  appraisers,  question  of  law.  See  note  to  17  Am.  Dec. 
548. 

Fatente  —  Evidence. —  Introduction  In  evidence  under  fifteenth 
section  of  patent  act  of  1836,  of  a  publication  containing  descrip- 
tion of  an  invention,  and  statement  of  its  successful  operation  at 
certain  time,  is  no  evidence  of  such  successful  operation,  from 
which  jury  can  infer  Its  continued  use  until  subsequent  date  when 
it  was  properly  proven  to  have  been  successfully  operated,  p.  107. 

Glted  in  Ireson  v.  Pierce,  39  Fed.  797,  holding,  where  date  of  pub- 
lishing provisional  specifications  of  foreign  patent  unknown,  it  did 
not  exist  until  complete  specifications  enrolled. 

19  How.  108-113,  15  L.  563,  BOOEBS  v.  STEAMEB  ST.  GHABLES. 

Collision. — A  schooner  sunk  while  lying  at  anchor  at  night,  with- 
out a  light,  was  in  fault,  though  the  light  had  been  removed  only  for 
a  few  minutes  to  be  cleaned,  p.  110. 

Glted  and  followed  in  The  Frank  Moffat,  2  Flipp.  297,  F.  G.  5,060, 
holding  stationary  propeller  in  fault  for  not  showing  light;  Pope  v. 
The  B.  B.  Forbes,  1  GlifT.  343,  F.  G.  11,275,  reviewing  cases,  hold- 
ing, where  damage  occasioned  by  absence  of  light  on  injured  vessel, 
light  vessel  not  liable;  The  Willard  Saulsbury,  1  Low.  197,  F.  G. 
17,681,  holding  tug  anchored  at  night  in  fair  way,  not  showing  light, 
in  fault 

Ck>lll8ion. —  A  steamer,  colliding  with  stationary  schooner  on 
dark,  rainy  night,  though  schooner  was  without  lights,  is  at  fault 
for  going  at  ten  miles  an  hour,  knowing  she  was  in  track  of  other 
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yesselfl,  and  in  neighborhood  used  as  harbor  in  rough  weather;  fact 
that  she  carried  the  mail  was  no  excuse,  pp.  110,  111,  112. 

Cited  and  principle  applied  in  The  Ckilorado,  91  U.  &  701,  23  L. 
883,  holding  steamer  liable  for  collision  for  failure  to  exercise  great 
caution  as  to  speed  and  course  on  foggy  night;  Hall  t.  Little,  2 
Fllpp.  161,  F.  0.  5,939,  collecting  cases,  where  steamer  responsible 
for  colliding  with  stationary  vessel  where  she  was  bound  to  know 
the  conditions;  The  Ontario,  2  Low.  44,  F.  O.  10,543,  holding  in  fault, 
both  the  vessel  which  should  have  given  way  and  vessel  without 
lights;  The  Steamship  Louisiana,  2  Ben.  375,  F.  O.  8,537,  and  The 
Steamer  Hansa,  5  Ben.  527,  530,  F.  O.  0,087,  reviewing  cases,  holding 
steamers  responsible  for  running  at  high  speed  on  foggy  night  In 
track  of  vessels;  The  City  of  Panama,  5  Sawy.  OS,  F.  C.  2,704,  col* 
lectlng  cases,  holding  steamer  liable  for  running  at  immoderate 
speed  in  dense  fog  in  usual  path  of  navigation;  Nelson  v.  The  Oo- 
liah,  17  Fed.  Oas.  1321,  collecting  cases,  holding  tug  liable  to  her 
tow  for  collision  with  anchored  vessel  on  hazy  night  while  running 
at  Immoderate  speed;  Baltimore,  etc.,  B.  B.  v.  Transportation  Co., 
32  Ohio  St  149,  holding  vessel  in  fault  which  ran  at  high  speed, 
out  of  usual  path  of  navigation,  at  night 

Modified  in  The  Free  State,  1  Brown's  Adm.  200,  F.  G.  6,000,  col- 
lecting cases,  holding  no  necessity  for  propeller  to  slacken  speed, 
where  collided  vessel  was  apparently  keeping  her  course. 

Collision. —  Where  both  vessels  are  at  fault  In  a  case  of  collision, 
the  case  will  be  remitted  to  lower  court  for  apportionment  of  the 
loss,  p.  113. 

Cited  and  followed  In  The  America,  92  U.  S.  438,  28  L.  727,  re- 
manding cause,  directing  equal  apportionment  of  damages  where 
both  vessels  in  fault  Principle  applied  In  The  Max  Morris,  187 
U.  S.  9,  34  L.  587,  11  S.  Ct  31,  collecting  ^cases.  holding  plaintlif 
injured  on  vessel  partly  through  officers'  and  partly  through  his 
own  fault  entitled  to  divided  damages;  Haney  v.  The  Louisiana, 
11  Fed.  Cas.  425,  dividing  loss  in  case  of  mutual  fault  Cited 
also  in  Yanderbilt  v.  Beynolds,  10  Blatchf.  85,  90,  F.  C.  10,839,  col- 
lecting cases,  holding,  in  case  of  cross-libels  and  mutual  fault  costs 
should  be  divided. 

Distinguished  as  to  fact  in  The  Sapphire,  18  WalL  55,  21  L.  810, 
where  mandate  was  to  enter  decree  in  conformity  with  opinion  of 
the  court 

Appeal  and  error. —  Where  decree  of  court  below  is  for  sum  less 
than  92,000,  appeal  must  be  dismissed,  p.  113. 

Cited  and  applied  in  Merrill  v.  Petty,  10  Wall.  845,  21  L.  500,  coir 
lectlng  cases,  holding  defendant  cannot  have  writ  of  error  where 
verdict  against  him  less  than  |2,000. 
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19  How.  118-116,  16  L.  676,  COIRON  v.  MILLAUDON. 

Insolvenoy. —  Under  Louisiana  law,  on  surrender  by  insolyent  of 
his  property  for  creditors'  benefit,  the  estate  vests  In  latter,  sub 
modo,  and  is  disposed  of  by  them  through  the  agency  of  the  syndic, 
under  court's  control,  p.  116. 

Vendor  and  purchaser. —  A  court  of  equity.  In  setting  aside  a 
purchaser's  deed,  upon  grounds  other  than  tatter's  posltiye  fraud, 
sets  It  aside  upon  terms,  and  requires  return  of  purchase  money,  or 
that  conveyance  stand  as  security  therefor,  p.  116. 

Cited  and  principle  applied  in  Bayerque  v.  Jackson  Water  Co., 
McAll.  90,  F.  O.  1,136,  refusing  to  set  aside  decree  on  summary 
motion;  Tompkins  V.  Sprout,  66  GaL  87,  granting  relief  against  pur- 
chaser with  only  constructive  notice  of  fraud  upon  plaintiff's  re- 
paying sum  applied  by  defendant  on  mortgage;  Smith  v.  Selz,  114 
Ind.  284,  16  N.  E.  626,  holding  defendant  guilty  of  no  actual  fraud, 
entitled  to  protection.    See  also  note  to  4  Am.  Dec.  820. 

Distinguished  in  Daisy  Boiler  Mills  v.  Ward,  6  N.  Dak.  824,  70 
N.  W.  273,  collecting  cases,  holding  grantee  guilty  of  fraud,  cannot 
hold  land  as  security  for  payment  of  Incumbrances  by  him. 

Xortg^gefl. —  A  mortgagee  who  had  received  the  proceeds  of  a 
judicial  sale  of  realty  on  account  of  his  mortgage.  Is  a  necessary 
party  to  a  bill  to  set  aside  such  sale  because  he  is  Interested  in  up- 
holding It,  p.  116. 

Cited  and  principle  applied  in  Gregory  y.  Stetson,  138  U.  S.  687, 
88  L.  794,  10  S.  Ct  424,  holding  bill  properly  dismissed  for  failure  to 
join  party  whose  rights  affected  by  decree;  Swan  Land,  etc.,  Co. 
y.  Frank,  148  U.  S.  611,  37  L.  680,  18  S.  Ct  694,  collecting  cases,  di- 
recting dismissal  of  bill  for  failure  to  Join  necessary  defendants; 
United  States  v.  Central  Pacific  B.  R.,  8  Sawy.  92,  11  Fed.  468,  hold- 
ing purchasers  from  patentee  indispensable  parties  to  bill  to  set 
aside  patent;  Judson  v.  The  Courier  Co.,  16  Fed.  646,  collecting 
cases,  holding  all  parties  to  prima  facie  fraudulent  transfer  by  in- 
solvent, indispensable  iMirties  to  suit  to  invalidate  it;  Gray  v.  Have- 
meyer,  63  Fed.  178,  10  U.  S.  App.  466,  aflirming  decree,  on  appeal 
by  one  defendant  lienor  to  establish  his  priority  over  others,  not 
parties  to  appeal;  Board  of  Ttiistees  v.  Blair,  70  Fed.  420,  refusing 
dismissal  as  to  representatives  of  estate  which  decree  would  affect 
because  their  joinder  ousted  court's  jurisdiction;  Lawrence  v. 
Times  Printing  Co.,  90  Fed.  28,  holding  associated  press  necessary 
party  to  suit  to  establish  complainant's  right  to  associated  press 
dispatches;  Sloan  v.  Sloan,  21  Fla.  698,  holding  heirs  and  devisees 
of  deceased  co-defendant  necessary  parties  to  suit  to  remove  cloud 
upon  title;  De  Manderfleld  y.  Field,  7  N.  Mex.  24,  26,  32  Pac.  148, 
149,  dismissing  bill  by  deceased  partner's  assignee  for  accounting, 
for  failure  to  join  deceased's  administrator;  King  v.  Commission- 
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era*  Court,  10  Tex.  Civ.  App.  115,  30  S.  W.  258,  holding  bridge  com- 
pany necessary  party  to  suit  to  enjoin  bond-issue  to  pay  for  bridge 
contracted  for  with  company.  Cited  also  in  Treadway  v.  Schnau- 
ber,  1  Dale.  Ter.  272,  46  N.  W.  477,  dissenting  opinion,  majority 
holding  Yoid  county  bonds  issued  in  aid  of  railroad,  though  railroad 
not  a  party;  Seedhouse  v.  Broward,  34  Fla.  529,  16  So.  431,  majority 
holding  all  necessary  parties  had  appeared. 

Modified  in  United  States  v.  Parrott,  McAU.  283,  284  F.  O.  15,998, 
holding  absent  parties  not  Indispensable  whose  interests  are  merely 
incidental  to  those  of  defendants;  Abbot  y.  American,  etc..  Rubber 
Co.,  4  Blatchf .  491,  F.  G.  9,  holding  absent  proposed  fraudulent  as- 
signee of  corporation  property,  not  indispensable  party,  to  suit  to 
enjoin  such  assignment.  Distinguished  in  Hamilton  y.  Sayannah, 
etc..  By.,  49  Fed.  420,  reviewing  cases,  holding  directors  of  grantor 
corporation  not  necessary  parties  to  suit  to  declare  sale  void. 

Circuit  Courts  —  Parties. —  Neither  act  of  Congress  of  1839,  nor 
equity  rule  in  pursuance  thereof,  gave  jurisdiction  to  pronounce  de- 
cree, which  must  necessarily  affect  interests  of  absentees,  though  be- 
yond the  court's  jurisdiction;  and  objection  for  non- joinder  of  such 
necessary  party  may  be  taken  at  any  time  upon  the  hearing,  p.  115: 

Cited  and  followed  in  Swan  Land,  etc.,  Co.  y.  Frank,  148  U.  S. 
611,  37  L.  580,  13  S.  Ct  694,  holding  principle  unchanged  by  the 
act  and  rule;  Florence  Sewing  Machine  Co.  y.  Singer,  etc.,  Co.,  8 
Blatchf.  128,  F.  C.  4,884,  reviewing  cases,  dismissing  bill  where 
absentees  would  be  affected;  Alexander  v.  Homer,  1  McCrary,  645, 
F.  C.  169,  dismissing  bill,  notwithstanding  the  act  and  rule,  where 
decree  would  affect  absentees;  Winter  v.  Ludlow,  30  Fed.  Cas.  331, 
holding  the  act  did  not  authorize  decree  affecting  absentee's  re- 
sulting interest  In  subject  of  controversy;  Gregory  y.  Swift,  39  Fed. 
712,  reviewing  cases,  denying  court's  power  to  make  decree  affect- 
ing rights  of  one  beyond  its  jurisdiction;  Chadboume  v.  Coe,  51  Fed. 
481,  10  U.  S.  App.  78,  sustaining  dismissal  of  bill  to  subject  property 
fraudulently  conveyed,  where  grantor  beyond  court's  jurisdiction; 
McPike  v.  Wells,  54  Miss.  155,  reviewing  cases«  holding  decree  did 
not  bind  necessary  party  who  was  not  joined;  De  Manderfleld  y. 
Field,  7  N.  Mex.  24,  25,  32  Pac.  148,  149,  dismissing  biU  by  de- 
ceased partner's  assignee  for  accounting,  for  failure  to  join  de- 
ceased's administrator.  Cited  also  in  Myers  v.  Dorr,  13  Blatchf. 
28,  F.  C.  9,988,  collecting  cases,  dismissing  bill  as  to  party  beyond 
court's  jurisdiction;  Sioux  City,  etc.,  Warehouse  Co.  v.  Trust  Co., 
82  Fed.  126,  49  U.  S.  App.  531,  collecting  cases,  holding  certain 
banks  whose  joinder  would  have  ousted  court's  jurisdiction,  un- 
necessary parties;  Donovan  v.  Campion,  85  Fed.  72,  56  U.  S.  App. 
391,  collecting  cases,  holding,  in  suit  to  set  aside  deed,  agent  em- 
ployed to  procure  the  title  not  necessary  party. 
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19  How.  116-125.  16  L.  550,  LONG  v.  O'FALLON. 

Executors  and  administrators. — A  mortgagor  haying,  after  de- 
fault, released  bis  equity  to  administrator  of  estate  from  which  he 
had  borrowed  the  money,  the  latter  could  sell  and  conyey  a  yalld 
title,  and  yendee  was  not  obliged  to  look  after  application  of  pro- 
ceeds, p.  125. 

Cited  and  principle  applied  in  Steyenson  y.  Polk,  71  Iowa,  291,  82 
N.  W.  347,  sustaining  sale  by  administrator  of  mortgagee  estate,  df 
mortgaged  land,  after  purchase  by  him  at  foreclosure  sale;  Lock- 
man  y.  Beilly,  95  N.  T.  72,  holding  purchase  at  foreclosure  sale  by 
executrix  of  mortgagee  estate  did  not  make  beneficiaries  necessary 
parties  to  foreclosure  of  prior  mortgage. 

Executors  and  administrators. —  Administrator's  fUlure  to  ac- 
count for  proceeds  of  sale  of  property  mortgaged  to  secure  debt  to 
the  estate,  was  a  deyastaylt  for  which  he  and  his  sureties  were 
liable:  the  heirs  could  not  recoyer  the  land  from  the  purchaser, 
p.  126. 

Executors  and  administrators.— Where  administrator  of  mort- 
gagee estate  purchased  the  mortgagor's  defectiye  title  to  the  mort- 
gaged land  at  foreclosure  sale,  and  subsequently  it  was  patented 
to  the  administrator  as  public  land,  heirs  had  no  claim  against  ad- 
ministrator's bona  fide  yendee  for  yalue,  p.  125. 

Oited  and  principle  applied  in  Steyenson  y.  Polk,  71  Iowa,  291, 
32  N.  W.  347,  sustaining  sale  by  administrator  of  mortgagee  estate, 
of  land  bought  in  by  him  at  foreclosure  sale;  Lockman  y.  Reilly, 
95  N.  Y.  72,  sustaining  foreclosure  of  prior  mortgage  against  execu- 
trix of  subsequent  moilgagee  estate,  who  had  bought  land  in  at 
foreclosure  of  subsequent  mortgage. 

Adverse  possession. —  Undisputed  possession  of  real  estate  in 
Missouri,  under  purchase  for  yalue  from  administrator,  sustains 
plea  of  statute  of  limitations  in  absence  of  special  circumstances 
to  except  it  from  the  bar,  p.  125. 

19  How.  126-130,  15  L.  528,  BAKEB  V.  NACHTRIBB. 

Associations  —  Evidence. —  Where  a  communistic  association 
was  allowed  by  its  written  articles  to  make  a  donation  In  its  dis- 
cretion, to  a  member  Toluntarily  withdrawing,  a  receipt  by  a  seced- 
ing member,  stating  his  withdrawal,  acknowledging  such  a  donation 
"  agreeably  to  contract,"  was  a  binding  contract  of  dissolution,  pre- 
cluding recoyery  of  a  share  of  the  association's  property,  and  not 
yariable  by  parol  evidence,  in  absence  of  allegation  of  duress  or 
ignorance,  p.  130. 

Cited  and  principle  applied  in  De  Amaud  v.  United  States,  151 
U.  S.  494,  38  L.  248,  14  8.  Ct  378,  holding  claimant  bound  by  his 
receipt  in  full,  in  absence  of  allegation  of  ignorance  or  duress; 
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Blake  v.  Pine,  etc.,  Coal  Co.,  76  Fed.  654.  43  U.  S.  App.  490,  hold- 
ing parol  testimony  of  intention  of  parties  inadmissible  to  vary 
written  contract;  Schwartz  v.  Dnss,  93  Fed.  530,  holding  withdraw- 
ing or  deceased  member  of  volnntary  commnnistlc  association 
bound  by  agreement  not  to  claim  share  of  association's  property; 
Gaselys  y.  Separatists'  Society,  13  Ohio  St  157,  holding  member 
who  had  yolnntarily  withdrawn  from  communistic  society,  not 
entitled  to  share  of  property.  Cited  also  In  Pacific  R.  B.  y.  United 
States,  158  U.  S.  122,  39  L.  919,  15  S.  Ct  767,  reyiewing  cases,  hold- 
ing judgment  debtor  estopped  from  claiming  interest  by  accepting 
amount  appropriated  by  Congress  in  full  payment  of  Judgment; 
United  States  y.  Garlinger,  169  U.  S.  322,  42  L.  764,  18  S.  Ct  366, 
holding  goyemment  employee  estopped  from  claiming  more  by  re- 
ceiying  regular  payments  without  objection  during  considerable 
period. 

Distinguished  in  Speidel  y.  Henrlci,  120  U.  S.  390,  80  L.  721,  7 
S.  Ct  613,  denying  recoyery  by  former  member  for  laches,  the 
pleadings  showing  no  written  articles  of  association. 

19  How.  130-150,  15  L.  577,  MBBGAN  y.  BOYLH. 

* 

Husband  and  wife. —  Under  the  clyll  law,  a  succession  accming 
to  the  wife  during  marriage,  is  her  paraphernal  property,  which 
she  may  administer  without  her  husband's  consent  or  control,  p.  148. 

Deeds. —  A  married  woman's  deed  not  signed  by  her,  or  acknowl- 
edged AS  required  by  law,  was  inyaiid,  though  her  husband's  name, 
with  her  own,  was  attached  thereto,  and  a  certified  copy  thereof 
is  inadmissible  to  proye  title,  p.  148. 

Cited  and  principle  applied  in  Wambole  y.  Foote,  2  Dak.  Ter.  23, 
2  N.  W.  247,  requiring  strict  compliance  with  statute  in  conyeyance 
by  mn  Tried  woman. 

Distinguished  in  Berry  y.  Seawall,  65  Fed.  757,  81  U.  S.  App.  80, 
coUecMng  cases,  holding  partition  by  husband  of  tenant  in  common, 
with  hor  consent,  bound  her  heirs. 

Adverse  possession. —  A  will  executed  under  Spanish  occupation 
in  Missouri,  neyer  proved  nor  recorded,  and  under  which  nothing 
was  done,  after  ao  administration  and  lapse  of  many  years,  is  in- 
admissible to  defeat  a  title  claimed  under  decedent's  heirs,  p.  149. 

Distinguished  in  Clark  y.  Hamm^le,  27  Mo.  69,  construing  nun- 
cupative wllL 

Evidence. —  Neither  deeds  nor  wills,  not  valid  on  their  face,  nor 
containing  the  essential  requirements  of  the  law,  are  admissible  as 
ancient  instruments  upon  question  of  title,  p.  149. 

Cited  and  followed  in  Boyle  v.  Chambers,  32  Mo.  66,  holding  mar- 
ried woman's  deed  not  executed  In  conformity  to  existing  law,  in- 
admissible as  an  ancient  deed. 
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Adverse  possession. —  The  Missouri  statute  of  limitations  does 
not  ran  against  married  women,  and  under  the  statute  of  1818,  they 
may  bring  action  of  ejectment  any  time  before  expiration  of  twenty 
years  after  dlscoverture,  p.  149. 

19  How.  160-102,  15  L.  618,  POST  T.  JONBS. 

Shipping. —  In  cases  of  absolute  necessity  a  master  has  the  power 
to  sell  both  vessel  and  cargo,  but  its  exercise  will  be  closely 
scrutinized  by  the  court,  p.  158. 

Cited  and  applied  in  The  Amelle,  6  Wall.  20, 18  L.  808,  S.  C,  when 
in  Circuit  Court  sub  nom.  Fltz  y.  The  Qalllot  Amelle,  2  Cliff.  443, 
F.  0.  4,838,  and  The  Bark  Herald,  8  Ben.  411,  F.  0.  0,393,  sustaining 
sales  by  master  In  foreign  port,  in  case  of  necessity,  after  surveys. 
See  also  notes  collecting  cases,  in  03  Am.  Dec.  038  and  040. 

Shipping. — Sale  by  master,  of  vessel  and  cargo,  must  be  in  civ- 
ilized country  where  men  have  money,  and  there  Is  a  market  and 
competition,  so  that  sale  in  distant  ocean,  near  a  barren  shore,  with- 
out competition,  for  nominal  price  bid  and  no  money  paid,  is  not 
within  the  master's  power,  and  purchasers  were  salvors  merely, 
though  the  necessity  was  imperative,  pp.  158,  159,  100. 

Cited  and  applied  in  The  Brldgewater,  4  Fed.  Cas.  109,  holding 
Illegal,  a  sale  for  nominal  price,  whei'e  vessel  wrecked  on  Isolated 
rock;  Jones  v.  The  Richmond,  13  Fed.  Cas.  1012, 1013,  based  on  saine 
facts  as  leading  case,  holding  case  one  of  salvage.  See  also  note, 
collecting  cases,  in  03  Am.  Dec.  040. 

Salvage. —  Courts  of  admiralty  will  enforce  salvage  contracts 
fairly  made,  but  will  not  permit  salvor  to  take  advantage  of  his 
situation  and  calamities  of  others  to  drive  a  bargain,  nor  allow  per- 
formance of  a  public  duty  to  be  turned  into  a  traffic  of  profit, 
p.  100. 

Cited  and  principle  applied  in  The  J.  O.  Paint,  1  Ben.  550,  F.  C. 
7,818,  holding  court  would  not  enforce  salvage  contract  made  under 
compulsion;  The  Brldgewater,  4  Fed.  Cas.  107,  108,  109,  where  ne- 
cessity for  sale,  created  by  purchaser  refusing  assistance;  Davey 
V.  The  Mary  Frost,  7  Fed.  Cas.  12  denying  salvage  to  members  of 
city  fire  department  who  saved  vessel  lying  at  wharf;  The  C.  &  C. 
Brooks,  17  Fed.  560,  reducing  amount  due  on  salvage  contract  where 
advantage  taken  of  salved  vessel's  helpless  condition;  The  Agnes  I. 
Grace,  51  Fed.  959,  2  U.  S.  App.  317,  sustaining  salvage  contract 
made  after  full  deliberation  and  opportunity  to  procure  other  aid; 
The  Sirius,  53  Fed.  015,  enforcing  contract,  holding  no  compulsion 
used  under  the  circumstances;  The  Alert,  50  Fed.  724,  collecting 
cases,  sustaining  Jurisdiction  to  Inquire  into  fairness  of  salvage 
contract;  The  Slrlus,  57  Fed.  857,  15  U.  S.  App.  181,  reversing  8.  0., 
supra,  holding  advantage  taken  of  salved  vessel's  helplessness,  and 
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amount  contracted  for  therefore  reduced;  The  Elfrida,  77  Fed.  760, 
761,  41  U.  S.  App.  585,  reversed  in  S.  C,  172  U.  S.  194,  19  S.  Ct  148, 
relieving  helpless  vessel  from  oppressive  salvage  contract  See 
also  S.  C.  77  Fed.  764,  768,  41  U.  S.  App.  585,  dissenting  opinion, 
majority  holding  as  stated,  supra. 

Distinguished  in  The  Elfrida,  172  U.  S.  194,  19  S.  Ct  148,  sustain- 
ing salvage  contract  In  absence  of  circumstances  of  moral  com- 
pulsion. 

Salvage. —  The  question  of  amount  of  salvage  may  be  considered 
by  the  appellate  court,  p.  160. 

Cited  and  applied  in  Yirden  v.  The  Caroline,  28  Fed.  Cas.  1221, 
modlfjring  lower  court's  judgment  for  salvage;  The  Bay  of  Naples, 
48  Fed.  738,  1  U.  S.  App.  47,  sustaining  appellate  court's  power  to 
reduce  the  award  In  certain  cases. 

Modified  in  The  Connemara,  108  U.  S.  360,  27  L.  754,  2  S.  Ct  769, 
holding  decree  allowing  salvage  could  be  revised  for  matter  of  law 
only,  under  the  statute. 

Salvage. —  Amount  of  salvage  where  not  fixed  by  statute  rests  on 
enlarged  discretion,  according  to  circumstances,  the  rule  of  fixed 
proportions  not  obtaining  even  in  derelict  cases;  but  where  vessel 
and  cargo  are  derelict  in  a  distant  sea  or  a  barren  coast  salvage 
of  one-half  the  property,  and  freight  on  remainder  from  nearest 
port  to  home  port  is  a  fair  allowance,  p.  161. 

Cited  and  relied  upon  in  The  Connemara,  108  U.  B.  359,  27  L.  754, 
2  S.  Ct  759,  collecting  cases,  holding  amount  a  matter  of  fact  and 
discretion  dependent  upon  circumstances;  The  Brig  Anna,  6  Ben. 
170,  F.  C.  398,  The  Ida  L.  Howard,  1  Low.  6,  F.  C.  6,999,  The 
Georgiana,  1  Low.  93,  F.  C.  5,355,  Hall  v.  The  Paquet  bot  de  Cayenne, 
11  Fed.  Cas.  243,  and  The  Eleanor,  48  Fed.  843,  all  holding  salvors 
of  derelict  ships  and  goods  not  entitled  to  any  fixed  proportion;  The 
Bark  Lovetand,  5  Fed.  108,  denying  the  one-half  rule,  allowing  sal* 
vage  according  to  merits,  and  value  of  property;  The  B.  C.  Terry, 
9  Fed.  926,  holding  rule  of  fixed  proportions  no  longer  obtains,  and 
allowing  salvage  according  to  circumstances;  The  Annie  Henderson, 
15  Fed.  554,  allowing  adequate  reward  according  to  circumstances 
in  derelict  case;  The  L.  W.  Perry,  71  Fed.  747,  collecting  cases,  hold- 
ing court  not  bound  by  fixed  rule  of  compensation  or  mere  value 
of  services.  See  also  The  Katie  Collins,  21  Fed.  415,  holding  salvage 
not  confined  to  mere  value  of  work  and  labor  expended;  May  v. 
May,  109  Mass.  258,  holding  guardian  entitied  to  adequate  com- 
pensation according  to  the  circumstances  for  services  rendered  the 
ward. 

Denied  in  The  Cayenne,  2  Abb.  (TJ.  S.)  47,  F.  C.  2,532.  Modified 
in  Hall  ▼.  The  Cayenne,  supra,  sustaining  the  one-half  rule. 

Miscellaneotis. —  Cited  in  Studley  v.  Baker,  2  Low.  209,  F.  O. 
13,559,  as  instance  of  owners  suing  salvors  in  admiralty  for  restitn- 
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tion  after  payment  of  salvage;  Five  Handred  and  Twenty-eight 
Pieces  of  Mahogany,  2  Low.  324,  325,  F.  C.  4,&45,  to  sustain  ad- 
miralty jurisdiction  upon  owner's  libel,  to  seise  and  restore  goods 
wrongfully  sold  by  master;  Western  Transp.  Co.  ▼.  The  Great 
Western,  29  Fed.  Gas.  788,  holding  salvors  not  obliged  to  carry 
derelict  to  nearest  convenient  port;  Paterson  y.  Dakln,  31  Fed.  684, 
upon  question  of  Jurisdiction. 

19  How.  162-182.  16  L.  684,  DUPONT  DB  NBMOURS  v.  VANCE. 

Shipping  —  Jettison. —  A  lawful  jettison,  the  necessity  for  which 
was  occasioned  by  a  peril  of  the  sea,  is  a  loss  by  peril  of  the  sea, 
within  exception  contained  in  a  bill  of  lading;  otherwise,  where 
occasioned  by  vessel's  unseaworthiness,  p.  166. 

Cited,  arguendo,  in  The  Ontario,  37  Fed.  222,  collecting  cases, 
holding  general  average  not  recoverable  by  shii)owner  for  sacrifice 
of  ship  occasioned  by  unseaworthiness.  See  also  good  discussion 
in  41  Am.  Dec.  283,  note. 

Shipping. —  Jettison  by  competent  master,  in  actual  emergency, 
after  due  deliberation  and  fair  exercise  of  skill  and  discretion,  with 
no  unreasonable  timidity,  and  with  honest  intent  to  do  his  duty,  is 
lawful,  p.  166. 

Cited  and  principle  applied  in  Star  of  Hope,  9  Wall.  281,  19  L. 
646,  holding  vessel  lawfully  stranded  for  the  best  Interests  of  all; 
Patten  v.  Darling,  1  Cliff.  264,  F.  C.  10,812,  where  masts  cut  away 
for  common  safety  of  vessel  and  cargo.  Cited  also,  arguendo,  in 
Ralli  V.  Troop,  167  U.  S.  398,  39  L.  748,  16  S.  Ct  662,  reviewing  au- 
thorities, fully  discussing  doctrine  of  jettison  and  general  average. 

Shipping  —  Seaworthinen. —  Capacity  to  resist  the  ordinary  ac- 
tion of  the  sea  without  damage  to  the  cargo  constitutes  seaworthi- 
ness, and  fact  of  vessers  leaking  badly  in  strong  gale  and  heavy 
sea  is  not  indication  of  unseaworthiness,  pp.  167,  168. 

Cited  and  applied  in  Fitzpatrick  v.  Bales  of  Cotton,  3  Ben.  49,  F. 
C  4,843,  holding  vessel  equipped  to  encoimter  ordinary  perils,  sea- 
worthy; The  Orient,  4  Woods,  266,  16  Fed.  916,  holding  seaworthi- 
ness required  by  policy  was  ability  to  resist  ordinary  action  of  sea 
and  weather;  The  Ullie  Hamilton,  18  Fed.  830,  holding  canal  vessel 
with  planking  too  thin  to  resist  blows  Incident  to  canal  passage, 
unseaworthy;  The  Titania,  19  Fed.  106,  109,  collecting  cases,  dis- 
cussing seaworthiness,  holding  damage  inflicted  by  breaking  loose 
in  severe  weather  of  properly  stowed  extra  propeller,  not  indica- 
tion of  unseaworthiness;  Card  v.  Hine,  39  Fed.  821,  holding  vessel 
not  rendered  unseaworthy  by  leak  into  water-tank.  Incapable  of  in- 
juring cargo;  The  Sintram,  64  Fed.  886,  holding  warranty  of  sea- 
worthiness is  not  warranty  against  damage;  The  Oeorg  Dumois, 
88  Fed.  641,  holding  condition  such  that  boilers  failed  on  voyage, 
causing  delay  and  consequent  deterioration  of  cargo,  constituted 
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nnseaworthiness;  The  Sandfield,  92  Fed.  6G6,  holding  breaking  of 
rivet  in  unusually  severe  weather,  whereby  cargo  injured,  not  in- 
dication of  unseaworthiness;  The  Aggi,  93  Fed.  490,  491,  collecting 
and  reviewing  cases  ui)on  evidence  of  seaworthiness;  The  Prussia, 
93  Fed.  840,  holding  contract  limiting  liability  for  damage  to  special 
kind  of  cargo  from  latent  defects  in  equipment  for  carrying  same 
did  not  violate  Harter  act  Cited  also  in  The  New  York,  93  Fed.  499, 
where  charterer  subrogated  to  cargo-owner's  lien  against  vessel  for 
damage  resulting  from  unseaworthiness,  and  in  note  to  Higgle  v. 
National  Lloyds,  11  Biss.  404,  collecting  cases. 

Slii)ppizig. —  Shipper  has  a  right  to  resort  to  the  vessel,  and  the 
shipowners  to  the  cargo  for  claims  growing  out  of  the  contract  of 
affreightment,  pp.  168,  169. 

Cited  and  appUed  in  The  Eddy,  5  Wall.  494,  18  L.  489,  holding  re- 
ciprocal maritime  liens  exist  on  ship  and  cargo  for  enforcement  of 
contract  of  affreightment;  The  Maggie  Hammond,  9  Wall.  450,  452, 
458,  19  L.  778,  sustaining  shipper's  lien  on  vessel  for  delivery  of 
cargo;  The  Sarah  Jane,  1  Low.  204,  F.  C.  12,349,  and  The  A.  M. 
Bliss,  2  Low.  105,  F.  C.  274,  sustaining  admiralty  jurisdiction  of 
claims  growing  out  of  contract  of  affreightment;  The  Planter,  2 
Woods,  493,  F.  C.  11,207a,  reaffirming  doctrine  of  reciprocal  liens  in 
admiralty;  The  Hyperion's  Cargo,  2  Low.  95,  F.  O.  6,987,  and  Haw- 
good  V.  Tons  of  Coal,  21  Fed.  684,  holding  maritime  lien  on  cargo 
for  demurrage  enforceable  in  admiralty. 

Shipping. —  Owner  of  cargo  lawfully  jettisoned  for  the  common 
safety,  has  lien  on  the  vessel  for  its  contributive  share  of  the  gen- 
eral average  compensation,  enforceable  in  rem  in  admiralty  against 
vessel  and  undelivered  residue  of  cargo;  but  doctrine  does  not  ap- 
ply where  loss  occasioned  by  peril,  the  risk  of  which  was  assumed 
by  the  carrier,  the  latter  alone  bearing  the  charge  in  such  case, 
pp.  169-171. 

Cited  and  principle  applied  in  Star  of  Hope,  9  Wall.  231,  19  L. 
646,  holding  case  of  lawful  voluntary  stranding  of  vessel,  case  for 
general  average;  O'Brien  v.  MiUer,  168  U.  S.  302,  42  L.  475,  18  S. 
Ot  146,  holding  lost  ship's  owners  who  recovered  from  colliding 
vessel  liable  for  general  average  to  owners  of  previously  trans- 
shipped cargo  who  discharged  bottomry  bond;  Patten  v.  Darling,  1 
Cliff.  264,  F.  C.  10,812,  decreeing  contribution  to  shipowners,  where 
masts  cut  away  for  the  common  safety;  The  Watchful,  Brown's 
Adm.  475,  F.  C.  17,250,  decreeing  recovery  of  general  average  for 
cargo  jettisoned;  The  Alcona,  9  Fed.  174,  reviewing  cases,  laying 
down  requisites  for  general  average;  Sonsmith  v.  The  J.  P.  Donald- 
son, 21  Fed.  673,  676,  677,  680,  reviewing  cases,  sustaining  claim 
for  general  average  by  owners  of  wrecked  barges  which  had  been 
cut  adrift  by  propeller;  The  Dora,  34  Fed.  347,  and  Cheraw,  etc., 
B.  B.  ▼.  Broadnax,  109  Pa.  St  440,  58  Am.  Rep.  736,  1  AtL  231,  both 
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holding  general  average  Hen  enforceable  in  admiralty;  The  Allianca, 
64  Fed.  872,  holding  vessel  liable  to  insurers  of  jettisoned  prop- 
erty for  its  proportion  of  general  average;  Wellman  v.  Morse,  76 
Fed.  675,  33  U.  S.  App.  610,  holding  lien  for  general  average  exists 
and  is  enforceable  in  admiralty;  Bo  wring  v.  Theband,  42  Fed.  800, 
holding  expense  of  accident  while  loading,  which  did  not  imperil 
the  cargo,  falls  on  vesseL  Cited  also  in  Ralll  v.  Troop,  157  U.  S. 
400,  39  L.  749,  15  S.  Gt  662,  reviewing  cases,  holding  reciprocal  liens 
for  general  average  compensation  exist  in  cases  of  sacrifice  of  ves- 
sel or  cargo;  Oologaardt  v.  The  Anna,  18  Fed.  Gas.  744,  inciden- 
taUy,  npon  question  6t  admiralty  Jurisdiction  of  suit  In  rem  for 
average  contribution;  The  Queen,  28  Fed.  761,  holding  expenses  for 
repairs  beyond  those  necessary  to  enable  ship  to  proceed,  not  general 
average;  Morse  v.  Pomeroy  Goal  Co.,  75  Fed.  429,  holding  cargo- 
owners  liable  for  proportion  of  salvage,  whether  general  average  or 
not,  under  their  bond. 

Distinguished  In  Ralli  v.  Troop,  157  U.  S.  409,  39  L.  752,  15  S.  Gt. 
666,  reviewing  cases,  where  ship  sunk  by  members  of  city  fire  de- 
partment, no  general  average  allowed;  The  Illinois,  2  Flipp.  425,  F. 
G.  7,005,  refera  to  cases  cited  in  leading  case  for  limitations  of  the 
doctrine.  Distinguished  in  The  John  Perkins,  13  Fed.  Gas.  706, 
holding  doctrine  not  applicable  to  strangera  not  united  In  a  com- 
mon venture;  as  to  facts  in  Wood  v.  The  Sallie  G.  Morton,  30  Fed. 
Gas.  475,  where  deck-load  Jettisoned  and  libellants  guilty  of  laches; 
Van  Den  Toom  v.  Leeming,  79  Fed.  108,  45  TJ.  S.  App.  736,  holding 
damage  resulting  to  ship  from  risks  taken  to  save  towage,  no  ground 
for  general  average. 

Shipping  —  General  average. —  Owner  of  vessel  loses  lien  for 
general  average  on  cargo  by  voluntary  delivery  to  consignee,  p. 
171. 

Gited  and  principle  applied  in  Bags  of  Linseed,  1  Black,  118,  17 
L.  38,  and  Granston  v.  Tons  of  Goal,  22  Fed.  615,  both  holding  ship- 
owner lost  lien  for  freight  on  cargo  by  unconditional  delivery  to 
consignee;  Wellman  v.  Morse,  76  Fed.  576,  33  U.  S.  App.  610,  holding 
maritime  lien  for  general  average  may  be  preserved  by  qualified 
discharge  of  the  cargo. 

Admiralty. —  There  are  no  technical  rules  of  variance  in  admir' 
alty,  though  proofs  must  correspond  substantially  with  allegations; 
so  where  upon  libel  for  non-delivery  of  cargo,  defense  showed  a 
Jettison  for  which  vessel  liable  to  contribution  on  general  average, 
court  may  decree  such  amount  due  in  libellants'  favor,  pp.  172-174. 

Gited  and  appUed  in  The  Gazelle,  128  U.  S.  487,  32  L.  500,  9  S.  Gt 
142,  holding  Admiralty  Gourt  may  award  appropriate  relief  upon 
distinct  allegations  of  main  facts  relied  upon,  though  Inaccuracies 
occur;  West  v.  The  Uncle  Sam,  McAlL  511,  F.  0.  17,427,  reviewing 
cases,  holding  general  allegation  of  damage  sufficient  in  admiralty; 
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Dexter  y.  Munroe,  2  Sprague,  40,  F.  G.  3,863,  holding  master  and 
co-owner  not  precluded  from  recovering  his  stipulated  compensa- 
tion from  his  co-owners;  The  Iris,  1  Low.  522,  F.  0.  7,062,  permitting 
recovery  though  Ubel  omitted  certain  material  facts  set  up  in  an- 
swer and  proven;  The  Cambridge,  2  Low.  24,  F.  C.  2,834,  permitting 
llbellant  to  rely  on  faults  that  he  had  not  alleged;  The  William 
GiUum,  2  Low.  156,  F.  C.  17,693,  and  Ralli  v.  Troop,  37  Fed.  894, 
both  holding  question  of  liability  for  general  average  before  the  court 
on  libel  for  full  value  of  cargo  sacrificed;  Talbot  v.  Wakeman,  23 
Fed.  Gas.  648,  where  a  variance  which  would  have  been  fatal  At 
law  held  immaterial  in  admiralty;  Gard  ▼.  Hlnes,  36  Fed.  600,  hold- 
ing pleadings  in  admiralty  subordinated  to  merits  of  the  case;  The 
Kapld  Transit,  52  Fed.  321,  permitting  shifting  of  claim  from  one 
for  value  of  cargo  destroyed  to  one  for  general  average.  Glted 
also,  arguendo,  in  Poag  v.  The  McDonald,  19  Fed.  Gas.  903,  holding 
Admiralty  Gourts  do  not  regard  technlcalltlt«;  The  Samuel  Marshall, 
49  Fed.  757,  permitting  amendment  of  libel  claiming  lien  under  mari- 
time law,  so  as  to  assert  State  statutory  lien. 

Miscellaneous. —  Glted  in  The  Richard  Busteed,  1  Sprague,  446, 
F.  G.  11,764,  as  instance  of  exercising  admiralty  jurisdiction  beyond 
limits  of  that  of  English  admiralty;  The  Ghamplon,  Brown's  Adm. 
533,  F.  G.  2,583,  collecting  cases,  upon  jurisdiction  to  enforce  liens 
on  foreign  vessels;  The  Illinois,  2  Fllpp.  413,  F.  G.  7,005,  defining 
maritime  lien. 

19  How.  18:^-183,  15  L.  594,  STEAMER  VIRGINIA  v.  WEST. 

Appeal  and  error. —  Appeal  to  Supreme  Gourt  will  be  dismissed 
for  failure  to  file  the  transcript  of  the  record  and  have  the  case 
docketed  at  the  next  succeeding  term,  but  another  appeal  may  be 
taken  any  time  within  five  years  from  date  of  decree,  upon  same 
conditions,  pp.  182-183. 

Glted  and  followed  in  Gastro  v.  The  United  States,  3  Wall.  50,  18 
L.  164,  holding  appeal  void  for  failure  to  file  allowance,  citation  and 
copy  of  record  at  next  subsequent  term;  Edmonson  v.  Bloomshire, 
7  Wall.  810,  19  L.  92,  reviewing  cases;  Grlgsby  v.  Purcell,  99  U.  S. 
506,  25  L.  354,  collecting  cases,  and  Gredlt  Go.  v.  Arkansas  Gentral 
Ry.,  128  U.  S.  259,  32  L.  449,  9  S.  Gt.  107,  holding  appeals  void 
for  failure  to  file  transcript  and  docket  cause  at  next  succeeding 
term,  but  appellants  entitled  to  appeal  again;  Turner  v.  Tapscott, 
29  Ark.  319,  holding  second  appeal  allowed  appellant  where  first 
not  perfected  in  time;  Harris  v.  Ferris,  18  Fla.  82,  holding  dismissal 
of  appeal  for  want  of  prosecution  does  not  prevent  another  appeal 
within  statutory  time.  Glted  also  in  Schleicher  v.  Runge,  90  Tex. 
457,  39  S.  W.  280,  dismissing  application  for  writ  of  error  not  filed 
within  statutory  limit. 

Modified  In  United  States  v.  Gomez,  3  Wall.  763,  18  L.  216,  where 
appellant  prevented,  by  appellee's  fraud,  order  of  court  or  con- 
tumacy of  clerk,  from  complying  with  conditions. 
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19  How.  183^199,  15  L.  695,  BROWN  v.  DUCHESNE. 

Statutes. —  Courts  will  not  look  merely  to  a  particular  clause  in 
which  general  words  may  be  used,  nor  so  construe  a  law  as  to 
disarm  the  government  of  a  power  granted  it  for  the  general  good; 
but  will  consider  the  whole  statutory  law  on  the  subject,  Its  objects 
and  policy,  and  intent  of  the  legislature  as  indicated  in  it,  pp.  194, 
195. 

Cited  and  applied  in  State  v.  McGraw,  13  Wash.  316,  43  Pac.  177, 
•construing  statutes  relating  to  building  of  a  State  capitol. 

Patents. —  Rights  of  a  patentee  are  wholly  derived  from  and  regu- 
lated by  the  patent  laws  of  Congress,  and  cannot  go  beyond  them, 
p.  195. 

Cited  and  applied  in  Dable  Grain  Shovel  Co.  v.  Flint,  137  U.  S. 
48,  34  L.  620,  11  S.  Ct  9,  holding  patentee's  rights  subject  to  statu- 
tory right  of  purchaser  pdor  to  patent,  to  use  the  patented  article; 
Durhata  v.  Seymour,  161  U.  S.  238,  40  L.  684,  16  S.  Ct.  454,  and 
Kirk  V.  United  States,  163  U.  S.  55,  41  L.  69,  16  S.  Ct  913,  both  hold- 
ing no  enforceable  property  right  in  invention  exists  before  patent 
is&ued;  Rein  v.  Clayton,  37  Fed.  356,  3  L.  R.  A.  79,  reviewing  cases, 
denying  court's  jurisdiction  to  enjoin  infringement  of  invention  be- 
fore patent  issued,  but  pending  application  therefor. 

Patents. —  Use  of  patented  Improvement  in  equipment  of  foreign 
vessel  entering  or  leaving  a  United  States  port,  which  was  placed 
upon  her  in  a  foreign  port  and  authorized  by  her  country's  laws,  is 
no  infringement  of  American  patentee's  rights,  pp.  198,  199. 

Distinguished  in  Gardiner  v.  Howe,  2  CUff.  464,  F.  C.  5,219,  hold- 
ing use  of  patented  article  by  American  vessel  on  the  high  seas,  an 
infringement 

19  How.  199-202,  15  L.  624,  MORDECAI  v.  LINDSAY. 

Appeal  and  error. —  In  absence  of  final  decree  in  lower  court,  an 
appellate  court  cannot  permit  amendment  of  record  by  inserting 
what  counsel  may  agree  upon  as  a  final  decree,  in  order  to  support 
Jurisdiction,  p.  201. 

Cited  and  appUed  in  Merrill  v.  Petty,  16  Wall.  846,  21  L.  501,  and 
Dodd  V.  Una,  40  N.  J.  Eq.  713,  5  AU.  165,  both  holding  consent  could 
not  confer  jurisdiction.  Cited,  arguendo,  in  Lee  v.  Kaufman,  3 
Hughes,  134,  F.  C.  8,191,  holding  consent  of  counsel  could  not  give 
jurisdiction  where  jurisdiction  of  essence  of  the  proceeding. 

Circuit  Court  has  no  jurisdiction  of  an  appeal  where  no  final 
decree  was  entered  in  the  District  Court;  but  if  it  has  taken  juris- 
diction and  entered  judgment  on  the  merits.  Supreme  Court  will  re- 
verse Circuit  Court  decree  and  direct  dismissal  of  original  appeal, 
p.  201. 

Cited  and  applied  in  Robinson  v.  Wilmington,  60  Fed.  471,  8  U.  S. 
App.  541,  holding  no  appeal  lies  from  interlocutory  order  dismissing 
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restraining  order  and  denying  injunction.  Cited  also  in  Montgom- 
ery y.  Anderson,  21  How.  388,  16  L.  161,  holding  decree  not  final 
where  amount  to  be  awarded  depended  upon  other  undetermined 
claims;  The  Eddy,  5  Wall.  491,  18  L.  488  (same  case),  referring  to 
prior  appeal  as  dismissed,  because  no  final  decree  entered  in  Dis- 
trict Court;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  376,  25  L. 
204,  as  example  of  reversing  Circuit  Court  decree  in  admiralty  with 
directions  to  remove  case  to  District  Court;  McGourkey  v.  Toledo, 
etc.,  Ry.,  146  U.  S.  545,  36  L.  1083,  13  S.  Ct  172,  holding  decree  re- 
ferring question  of  valine  of  property  in  receiver's  hands  to  exam* 
iner,  not  final;  McLean  v.  Clark,  23  Fed.  862,  collecting  cases,  hold- 
ing overruling  of  demurrer  to  bill  in  equity  with  leave  to  answer^ 
not  a  final  decree. 

Miscellaneous.—  Cited  in  Stickney  v.  Wilt,  23  WalL  163,  23  L.  64^ 
as  instance  of  reversing  decree  and  remanding  case  with  directions. 

19  How.  202-211,  16  L.  601,  COUSIN  v.  LABATUT. 

Supreme  Court  has  Jurisdiction  on  error  to  Louisiana  decision 
against  the  validity  of  a  title  set  up  under  acts  of  Congress  per- 
fecting titles  to  certain  lands,  p.  207. 

Appeal  and  error. —  Bills  of  exceptions  being  unknown  in  Louis- 
iana courts,  and  State  Supreme  Court's  opinions  being  by  statute 
a  part  of  the  record,  such  opinions  will  be  examined  In  the  Federal 
Supreme  Court  to  ascertain  the  questions  decided,  p.  207. 

Cited  and  followed  in  Delmas  v.  Insurance  Co.,  14  WalL  667,  20 
L.  759,  treating  Louisiana  Supreme  Court's  opinion  as  part  of  the 
record;  Crossley  v.  New  Orleans,  108  U.  S.  105,  27  L.  667,  2  S.  Ct 
300,  and  Weatherby  v.  Bowie,  131  U.  S.  ccxv,  appx.,  25  L.  607,  where 
Louisiana  Supreme  Court's  opinion  examined  to  determine  Whether 
Judgment  could  be  reviewed;  Crescent  Live-Stock  Co.  v.  Butchers' 
Union,  120  U.  S.  146,  30  L.  617,  7  S.  Ct  474,  collecting  cases,  hold- 
ing Louisiana  Supreme  Court's  opinion  examinable  to  determine 
whether  authority  relied  on  wrongfully  disregarded;  New  Orleans 
Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  27,  31  L.  611,  8  S. 
Ct  746,  collecting  cases,  holding  Louisiana  Supreme  Court's  opin- 
ion strictiy  a  part  of  the  record.  Cited  also  in  Murdock  v.  Mem- 
phis, 20  Wall.  633,  22  L.  443,  holding,  since  court's  authority  no 
longer  restricted  to  consideration  of  errors  on  the  record.  State 
court's  opinion  may  be  examined;  Gross  v.  United  States  Mortgage 
Co.,  108  U.  S.  485,  27  L.  798,  2  S.  Ct.  944,  briefly  reviewing  cases, 
holding  State  court's  opinion  examinable  in  Supreme  Court  since 
act  of  1867;  Moore  v.  Mississippi,  21  Wall.  639,  22  L.  654,  where,  on 
appeal  from  Mississippi  court,  record  showed  Federal  question  not 
necessarily  involved,  court  looked  no  further;  Snell  v,  Dwight,  121 
Mass.  349,  holding  Massachusetts  Supreme  Court's  opinion  not  part 
of  the  record. 


679  Notes  on  U.  S.  Reports.  19  How.  211-224 

Public  lands. —  Under  acts  of  1819  and  1822,  relating  to  certain 
land  offices  in  liouisiana,  the  register  and  receiver  had  power  to 
direct  where  and  how  a  confirmation  under  act  of  1812  should  be 
located  and  surveyed,  and  to  adjust  conflicting  boundaries,  and 
survey  under  their  certificate  constituted  good  title  against  the 
government,  and  prima  facie  title  against  all  persons,  unless  set 
aside  at  general  land  office,  pp.  209,  210,  211. 

Cited  and  applied  in  Smiley  v.  Sampson,  1  Neb.  72,  sustaining 
power  of  register  and  receivers  to  conclusively  determine  questions 
within  their  jurisdiction.  Cited  also  in  Doe  v.  Higgins,  39  Ala.  22, 
sustaining  authority  of  commissioner  of  general  land  office  to  re- 
vise acts  of  subordinates. 

Distinguished  in  Tate  v.  Carney,  24  How.  861,  16  L.  696,  holding 
decision  of  register  and  receiver  upon  question  of  title,  not  con- 
clusive. 

Public  lands. —  Approved  survey  under  certificate  of  confirmation 
of  register  and  receiver  of  land  office,  is  prima  facie  evidence  of 
title,  notwithstanding  supposed  variance  respecting  name  of  origi- 
nal grantee,  pp.  209,  211. 

Cited  and  principle  applied  In  Tucker  v.  Burrls,  13  La.  Ann.  615, 
holding  it  unnecessary  to  trace  title  to  original  claimant  where 
confirmee's  existence  not  questioned. 

Public  lands. —  Until  survey  under  certificate  Issued  by  register 
and  receiver  of  land  office,  under  acts  of  Congress  relating  thereto, 
and  approval  thereof,  government  could  sell  same,  and  person 
holding  patent  therefor  prior  to  such  survey  had  paramount  title, 
p.  210. 

Cited  and  principle  applied  in  Doe  v.  Higgins,  39  Ala.  19,  hold- 
ing confirmation  of  claim  without  specification  of  boundaries  gave 
no  title  to  any  particular  tract;  Cannon  v.  White,  16  La.  Ann.  89, 
holding  United  States  not  precluded  from  disposing  of  land  not 
designated  in  act  of  confirmation. 

Distinguished  as  to  facts  in  Dent  v.  Sigerson,  29  Mo.  516,  dis- 
senting opinion,  majority  holding  confirmation  by  Congress  did  not 
relate  back  to  original  Spanish  grant,  excluding  intermediate  grants. 

Miscellaneous.—  Cited  in  Wilson  v.  Wall,  34  Ala.  305,  holding  title 
to  lands  purchased  from  a  Choctaw,  subject  to  equitable  titles  of 
latter's  heirs,  enforceable  in  equity. 

19  How.  211-224,  15  L.  605,  HARTSHORN  v.  DAT. 

Patents. —  Contract  by  applicant,  for  assignment  of  patent,  or 
renewal  thereof,  before  Its  issuance,  is  valid,  p.  221. 

Cited  and  followed  in  Day  v.  Union  India  Rubber  Co.,  20  How. 
218,  15  L.  883,  holding  person  for  whose  benefit  assignment  made 
true  owner  of  renewed  patent;   De   La  Yergne   Machine  Go.   v. 
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Featherstone,  147  U.  S.  228,  37  L.  145,  13  S.  Ct.  288,  holding  patent 
issued  to  inventor,  "his  heirs  or  assigns,"  after  his  death  inured 
to  previous  assignee's  benefit;  Newell  v.  West,  13  Blatchf.  117,  F. 
G.  10,150,  holding  valid  an  assignment  of  renewal  of  patent  by  in- 
ventor's executrix  according  to  his  agreement;  Prime  v.  Brandon 
Manufacturing  Co.,  16  Blatchf.  457,  463,  F.  C.  11,421,  holding  pat- 
entee bound  in  equity  by  agreement  to  secure  extension  for  as- 
signee, but  under  circumstances  court  refused  to  interfere;  Maurice 
V.  Devol,  23  W.  Ya.  256,  reviewing  cases,  holding  assignment  of 
Interest  in  invention  entitles  assignee  to  interest  in  patent  when 
obtained.  Cited  also  in  Union  Manufacturing  Co.  v.  Lounsbury,  41 
N.  Y.  374,  dissenting  opinion,  majority  sustaining  recovery  of  royalty 
from  licensee  of  patent  and  renewal. 

Contracts  —  Patents. —  Failure  of  assignee  of  patent  to  perform 
one  of  the  covenants  entered  into  in  the  assignment,  e.  g.,  failure 
to  pay  an  annuity  as  agreed,  is  no  ground  for  patentee  to  rescind 
assignment;  his  remedy  is  by  action  on  the  covenant,  p.  222. 

Cited  and  applied  in  Goodyear  v.  Union  India  Rubber  Co.,  4 
Blatchf.  69,  F.  C.  5,586,  holding  Federal  court  without  Jurisdiction 
to  enforce  covenants  by  licensee  of  patent,  where  reversion  upon 
breach  not  provided  for;  Day  v,  Stellman,  7  Fed.  Cas.  269,  review- 
ing cases,  holding  grant  of  patent  rights  not  defeated  by  non-per- 
formance of  covenants  therein  provided  for;  White  v,  Lee,  3  Fed. 
224,  collecting  cases,  holding  failure  to  perform  covenant  did  not 
work  forfeiture  of  patent  license;  Mackaye  v.  Mallory,  12  Fed.  330, 
holding  title  not  revested  in  author  by  breach  of  conditions  of 
contract,  whereby  he  agreed  to  assign  copyrights;  Rapp  v.  Kelling, 
41  Fed.  792,  holding  assignment  not  forfeited  by  breach  of  con- 
dition. 

Contracts  —  Fraud. —  Evidence  of  fraudulent  representations  In 
procurement  of  contract,  are  inadmissible  to  impeach  it  at  law,  p. 
223. 

Cited  and  principle  applied  in  George  v.  Tate,  102  U.  S.  571,  26 
L.  233,  collecting  cases,  and  State  v.  Jones,  131  Mo.  205,  33  S.  W. 
26,  reviewing  cases,  and  Vandervelden  v.  Chicago,  etc.,  Ry.,  61  Fed. 
56,  holding  evidence  of  fraudulent  representations  to  induce  execu- 
tion of  instrument  should  be  rejected  in  action  at  law;  Truman  v. 
I^ore,  14  Ohio  St.  155,  holding  proof  of  undue  influence  no  ground  for 
avoiding  deed  at  law;  Knapp  v.  Thomas,  39  Ohio  St  388,  48  Am. 
Rep.  469,  holding  pardon  not  revocable  nor  impeachable  on  habeas 
corpus,  for  fraud. 

Distinguished  in  Phillips  v.  Potter,  7  R.  I.  298,  82  Am.  Dec.  601, 
admitting  plea  of  fraud  in  procurement  of  bond. 

Contracts. —  Fraud  in  the  execution  of  an  instrument  may  be  set 
up  to  impeach  it  in  a  court  of  law,  p.  223. 
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Cited  and  principle  applied  in  Girard  v.  St.  Louis  Car  Wheel  Co., 
123  Mo.  369,  45  Am.  St.  Rep.  561,  27  S.  W.  650,  25  L.  R.  A.  516,  hold- 
ing reply  that  release  pleaded  was  fraudulently  obtained  while 
plaintiff  incapable  of  assent,  sufficient  in  action  at  law.  Applied 
by  analogy  in  Railroad  Co.  v.  Trimble,  10  Wall.  383, 19  L.  953,  where 
patentee  permitted  to.  show  nullity  of  assignment  by  him.  Argu- 
endo, in  Bunnel  y.  Stoddard,  4  Fed.  Cas.  679,  holding  fraud  in  exe- 
cution only,  cognizable  in  law;  in  dissenting  opinion  in  Och  y. 
Missouri,  etc.,  Ry.,  130  Mo.  70,  31  S.  W.  974,  36  L.  R.  A.  455,  re- 
viewing authorities,  majority  holding  under  facts  of  the  case,  fraud 
was  in  the  procurement,  not  in  the  execution.  Cited  also  in  San- 
ford  y.  Royal  Ins.  Co.,  11  Wash.  662,  40  Pac.  611,  reviewing  cases, 
holding  proof  of  fraud  based  on  misrepresentations,  admissible  at 
law  under  code  system  to  avoid  release.  See  also  note,  collecting 
cases,  in  8  Am.  Dec.  748,  and  good  discussion  in  93  Am.  Dec.  596, 
note. 

Distinguished  as  to  facts  in  Och  v.  Missouri,  etc.,  Ry.,  130  Mo.  41, 
31  S.  W.  965,  36  L.  R.  A.  446,  holding,  where  release  obtained  by 
fraudulent  statements  of  extent  of  plaintiff's  Injuries,  fraud  was 
in  the  procurement. 

Contracts. —  A  court  of  law  will  not  adjudge  a  contract  void  for 
fraud  In  the  consideration,  where  the  proceeding  will  affect  rights 
of  third  persons  not  before  the  court;  the  proper  tribunal  is  chan- 
cery, which  would  require  such  third  persons  to  be  made  parties 
and  suitably  protect  their  rights,  p.  223. 

See  note,  collecting  cases,  in  55  Am.  Dec.  412,  and  good  discussion 
In  note  to  98  Am.  Dec.  697,  598. 

Miscellaneous. —  Cited  in  Day  v.  Union  India  Rubber  Co.,  20  How. 
217,  218,  15  L.  883,  reaffirming  all  points  decided,  in  controversy 
concerning  same  transactions;  Wallace  v.  Harris,  82  Mich.  892»  col- 
lecting cases,  discussing  equity  Jurisdiction. 

19  How.  224^239,  15  L.  626,  SLATER  v.  EMERSON. 

Contracts. —  In  determining  whether  covenants  of  a  contract  were 
dependent  or  Independent,  the  court  examined  In  detail  the  cir- 
cumstances dehors  the' writing,  p.  237. 

Contracts. —  Though  it  is  a  general  rule  that  where  acts  are 
stipulated  to  be  done  at  different  times,  the  stipulations  are  inde- 
pendent of  each  other,  it  is  subject  to  the  intention  of  the  parties 
as  signified  by  the  language,  p.  238. 

Contracts. —  The  completion  of  bridge  work  agreed  to  be  per- 
formed for  a  railroad  company  prior  to  a  certain  day,  held  to  be  a 
condition  precedent  to  the  giving  of  notes  payable  in  six  months, 
agreed  to  be  given  therefor;  the  two  covenants  were  dependent  and 
not  independent,  p.  239. 
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Cited  and  followed  in  Jones  v.  United  States,  96  U.  S.  28,  24  L. 
646,  holding  vendee  not  required  to  accept  goods  agreed  to  be  far* 
nlshed  by  certain  day,  unless  then  delivered;  Cincinnati,  etc.,  R.  R. 
y.  Bensley,  51  Fed<  742,  6  U.  S.  App.  115,  19  L.  B.  A.  800,  holding 
action  not  maintainable  on  agreement  to  pay  upon  erection  of  cer- 
tain building  within  specified  time;  Persingei;  v.  Bevill,  81  Fla.  369, 
12  So.  368,  and  Jordan  v.  Newton,  116  Mich.  698,  75  N.  W.  132,  col- 
lecting cases,  denying  liability  upon  contract  for  railroad  construc- 
tion not  fulfilled  within  time  specified;  Coos  Bay  B.  B.  t.  Nosier,  30 
Or.  554,  48  Pac.  363,  holding  agreed  proportions  of  subsidy  earned 
according  as  railroad  completed  or  not  within  specified  times  to 
points  designated. 

Contract. —  A  performance  and  acceptance  subsequent  to  speci- 
fied time,  of  a  contract  of  which  time  is  of  the  essence,  will  au- 
thorize a  recovery  on  a  quantum  meruit,  p.  239. 

Cited  and  applied  In  Emerson  v.  Slater,  22  How.  37,  16  L.  363, 
holding,  upon  failure  to  show  completion  within  specified  time,  party 
could  proceed  upon  the  common  counts;  Dermott  v.  Jones,  23  How. 
234,  16  L.  448,  holding  party  entitled  to  recover  on  a  quantum 
meruit,  but  not  on  the  special  contract 

Modified  in  Cincinnati,  etc.,  B.  B.  v.  Bensley,  51  Fed.  743,  6  U. 
S.  App.  115,  19  L.  B.  A.  800,  reviewing  cases,  where  contract  was 
to  pay  for  benefits  to  accrue  upon  erection  of  improvements  on 
neighboring  land  within  specified  time. 

19  How.  239-241,  15  L.  625,  SCHUCHABDT  v.  BABBID6B. 

Admiralty  Courts  have  no  jurisdiction  to  foreclose  a  mortgage, 
or  to  enforce  the  payment  thereof;  and  a  libel  to  subject  the  pro- 
ceeds of  a  vessel  sold  under  admiralty  decree,  to  the  satisfaction  of 
a  mortgage  thereon,  cannot  be  sustained,  pp.  240,  241. 

Cited  and  followed  in  The  Ship  Sailor  Prince,  1  Ben.  467,  F.  0. 
12,219,  holding  assignee  of  mortgage  on  ship  cannot  file  libel  on  the 
proceeds;  Srodes  v.  The  Collier,  22  Fed.  Cas.  1020,  holding  mort- 
gagee can  proceed  only  against  the  remnants  after  admiralty  Hens 
satisfied;  Britton  v.  The  Venture,  21  Fed.  928,  dismissing  libel 
founded  on  a  mortgage.  Cited  also  in  The  Lottawanna,  21  Wall. 
608,  22  L.  672,  collecting  cases,  dissenting  opinion,  majority  holding 
unforeclosed  mortgages  might  be  satisfied  out  of  surplus  proceeds 
on  petition. 

Distinguished  in  The  Grand  Bepubllc,  10  Fed.  399,  where  mort- 
gagee of  collided  vessel  joined  as  co-libellant  with  owners  against 
offending  vesseL 

Admiralty. —  ICortgagees  of  a  Vessel  libelled,  may  protect  their 
rights  by  appearing  as  claimants  to  the  libels;  or,  upon  sale  of  the 
vessel,  by  petition,  claiming  an  interest  in  the  fund  in  the  registry, 
such  application  by  petition  being  frequently  entertained  where  suit 
In  admiralty  is  inadmissible,  p.  241, 
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Cited  and  followed  In  The  Lottawanna,  21  Wall  582,  22  L.  664, 
applying  surplus  proceeds  to  satisfaction  of  mortgage  upon  petition 
therefor;  The  J.  B.  Rumbell,  148  U.  S.  15,  37  L.  348,  18  S.  Ct  501, 
collecting  cases,  sustaining  court's  Jurisdiction  to  pass  upon  mort- 
gagee's claim  upon  petition  against  surplus  proceeds;  The  Illinois, 
2  Flipp.  432,  F.  G.  7,005,  permitting  change  by  amendment  of  mort- 
gagee's pleading,  to  answer  and  claim  as  owner  sub  modo  or  peti- 
tion; The  Island  City,  1  Low.  380,  F.  O.  7,109,  holding  Admiralty 
Court  could  distribute  surplus  proceeds  according  to  rights  of  par- 
ties; The  Martha  Washington,  3  Ware,  251,  F.  C.  9,148,  dismissing 
libel  for  possession,  founded  on  a  mortgage;  Adams  y.  The  Wyom- 
ing, 1  Fed.  Cas.  162,  holding  mortgagee  entitled  to  file  petition  in 
case  of  remnants  and  surplus  for  payment  as  against  owner;  Bart- 
lette  V.  The  Viola,  2  Fed.  Cas.  984,  applying  fund  in  registry  to  sat- 
isfaction of  mortgage;  Petrie  y.  Coal  Bluff,  No.  2,  3  Fed.  533,  where 
parties  haying  claims  by  State  law  only,  filed  petitions  under  forty- 
third  admiralty  rule;  The  Grand  Republic,  10  Fed.  400,  holding 
mortgagee  can  Interyene  before  or  after  sale  to  protect  his  interest 
in  res.  Jurisdiction  of  wliich  is  already  otherwise  acquired;  The  B. 
V.  Mundy,  22  Fed.  174,  holding  Admiralty  Court  can  distribute 
surplus  in  its  registry  to  all  who  can  show  a  yested  Interest  therein; 
Miller  y.  The  Peerless,  45  Fed.  493,  sustaining  Jurisdiction  to  de- 
termine respectiye  rights  of  mortgagor  and  mortgagee  in  surplus  in 
the  registry;  The  Templar,  59  Fed.  208,  where  claims  paid  out  of 
surplus  in  the  registry,  as  against  only  the  objection  of  minority 
owners;  The  Katie  O'Neil,  65  Fed.  113,  holding  court  could  pass 
upon  claims  based  upon  mortgages  and  order  them  paid  out  of  sur- 
plus funds  in  its  registry;  The  H.  N.  Emille,  70  Fed.  511,  holding 
mortgagee  could  interyene  to  resist  libellant's  liens;  The  Blmbank, 
72  Fed.  611,  holding  court  could  determine  respectiye  rights  of  li- 
bellant's assignees  in  fund  recoyered  and  paid  into  court;  The  Wil- 
lamette Valley,  76  Fed.  841,  843,  reyiewing  cases,  indicating  neces- 
sary qualities  of  claims  for  application  of  the  rule  and  fully  dis- 
cussing the  principle. 

Distinguished  in  The  Lottawanna,  20  Wall.  223,  22  L.  264,  denying 
court's  authority  to  distribute  surplus  proceeds  among  owner's  cred- 
itors without  supplemental  suit. 

19  How.  241-246,  15  L.  612,  THE  NEW  ICORK  &  VA.  S.  S.  CO.  y. 
CALDERWOOD. 

ColllBlon. —  Since  neither  rain,  darkness  of  night,  absence  of  a 
Ught  from  a  barge  or  sailing  yessel,  nor  fact  that  steamer  was  well 
manned  and  conducted  with  caution,  excuses  steamer  for  colliding 
with  either  of  the  former  at  anchor  or  sailing  in  a  thoroughfare  out 
of  steamer's  usual  track,  such  a  steamer  is  in  fault  for  collision 
on  dark,  rainy  night,  with  schooner  carrying  inefficient  light,  but 
keeping  carefully  to  its  own  side  of  the  riyer,  p.  246. 
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Cited  and  principle  reaffirmed  and  applied  in  The  Clarita,  23  Wall. 
14,  23  L.  149,  where  collided  schooner  lay  at  anchor  with  light  dis- 
played; Pope  V.  The  R.  B.  Forbes,  1  Cliff.  343,  F.  C.  11,275,  review- 
ing  cases,  where  schooner  Injured  in  collision  with  steamer  and  tow 
through  latter's  negligence;  Amoskeag  Mfg.  Co.  ▼.  The  John 
Adams,  1  Cliff.  413,  F.  C.  338,  holding  burden  of  proof  is  on  steamer 
which  collided  with  ship  properly  moored  in  proper  place;  Hall  y. 
Little,  2  Flipp.  161,  F.  C.  5,939,  collecting  cases,  holding  moving 
steamer  liable  for  collision  with  stationary  raft,  notwithstanding 
current  was  uncontrollable;  Judd  Co.  v.  The  Steamer  Java,  1 
Holmes,  17,  F.  C.  7,559,  holding  steamer  which  chose  an  unusual 
in  preference  to  a  usual  course,  liable  for  disaster;  The  Steamship 
Oregon,  14  Sawy.  447,  45  Fed.  66,  holding  collision  on  river  at- 
tributable to  steamer's  conduct  whose  pilot  knew  the  custom  of 
vessels  to  anchor  there  at  night;  Lonan  v.  The  C.  H.  Northram,  15 
Fed.  Cas.  799,  collecting  cases,  holding  steamer  prima  facie  in  fault 
for  collision  with  schooner;  The  Drew,  35  Fed.  792,  holding  steamer 
blamable  for  proceeding  rapidly  out  of  her  usual  course  on  stormy 
night  near  well-known  anchorage  ground;  The  State  of  California, 
49  Fed.  174,  7  U.  S.  App.  20,  holding  steamer  responsible  for  failing 
to  slow  down  after  sighting  barkentine  though  latter  without  suffi- 
cient lights;  The  St  Nicholas,  49  Fed.  680,  holding  river  passenger 
steamboat  negligent  for  approaching  bridge  at  night  so  swiftly  as 
to  be  beyond  control;  The  Buffalo,  50  Fed.  631,  holding  steamer  liable 
for  collision  in  fog  with  schooner  anchored  in  customary  anchorage 
and  properly  ringing  her  bell;  The  AUer,  59  Fed.  492,  and  S.  C, 
when  in  Circuit  Court  of  Appeals,  73  Fed.  877,  38  TJ.  S.  App.  549, 
holding  steamer  liable  for  colliding  with  bark  on  anchorage  ground; 
The  D.  H.  Miller,  76  Fed.  878,  33  U.  S.  App.  717,  holding  moving 
steamer  liable  for  collision  with  anchored  dredge.  Cited  also  in 
The  Michigan,  52  Fed.  505,  holding  moving  vessel  prima  facie  liable 
for  collision  with  vessel  properly  moored  in  proper  place. 

Distinguished  in  The  Isaac  Bell,  9  Fed.  845,  where  collided 
schooner  was  anchored  at  night  in  navigable  part  of  river  without 
in  any  way  indicating  her  position;  The  Westfield,  88  Fed.  367, 
where  colliding  steamer  was  pursuing  her  usual  course,  and  place 
of  collision  not  a  customary  anchorage. 

Collision. —  An  obligation  rests  upon  all  vessels  foimd  in  the 
avenues  of  commerce  to  employ  active  diligence  to  avoid  collisions, 
p.  246. 

Cited  and  principle  applied  in  The  James  M.  Thompson,  12  Fed. 
191,  holding  active  diligence  should  have  been  observed  and  prompt 
signals  given  in  navigating  small,  crowded  stream;  The  Bowden,  78 
Fed.  652,  42  U.  S.  App.  374,  holding  steamer  without  steam  up,  in 
narrow,  frequented  channel,  in  fault  for  not  maintaining  a  lookout 

Collision. —  It  does  not  follow  that  because  a  vessel  is  not  con- 
demned for  omission  of  certain  precautions  in  one  case,  another 


686  Notes  on  U.  S.  Reports.  19  How.  246-263 

will  be  excused  for  simnar  omissions  under  different  circumstances, 
p.  246. 

Miscellaneous. —  Cited  in  Jackson  y.  The  Magnolia,  20  How.  299, 
16  L.  911,  and  The  Steamboat  Gheeseman  v.  Two  Ferry-Boats,  2 
Bond,  368,  F.  G.  2,633,  collecting  eases,  as  instances  of  admiralty 
jurisdiction  above  tide  water;  Philadelphia,  etc.,  R.  R.  y.  Quigley, 
21  How.  211,  16  L.  76,  as  instance  of  action  against  corj;K>ratlon  for 
damages  for  tort. 

19  Uow.  246-262,  16  L.  670,  WILLIAMS  v.  HILL. 

Qamislunent. —  The  Jury  may  properly  determine  the  question 
of  Justice  or  fraudulence  of  garnishee's  claim  of  right  to  satisfy 
his  own  subsequent  demands  against  judgment  debtor  out  of  sur- 
plus remaining  after  sale  under  demand  secured  by  latter's  trust 
deed  to  him,  p.  250. 

Mortgages. —  Real  property  conveyed  in  deed  of  trust  cannot  be 
retained  as  security  for  subsequent  advances  in  absence  of  stipu- 
lations in  deed  to  that  effect,  either  under  parol  agreement,  because 
contrary  to  statute  of  frauds,  or  as  a  deposit  of  title  deeds,  p.  250. 

Cited  and  principle  applied  in  Irwin  v.  Hubbard,  49  Ind.  354«  19 
Am.  Rep.  682,  reviewing  cases,  holding  a  parol  agreement  to  change 
a  mortgage  within  the  statute  of  frauds;  Bloomfield  State  Bank  y. 
Miller,  66  Neb.  263,  70  Am.  St  Rep.  388,  76  N.  W.  672,  44  L.  R.  A. 
891,  reviewing  cases,  holding  mortgage  'by  deposit  of  title  deeds 
not  effective  in  Nebraska. 

Attachinent. —  In  Alabama  the  adverse  claimant  of  property  at- 
tached at  creditor's  suit  must  prove  the  bona  fides  of  his  claim  if 
derived  from  the  debtor  after  origin  of  creditor's  demand,  and  evi- 
dence capable  of  being  manufactured  by  the  debtor  is  inadmis- 
sible to  prove  such  bona  fides,  p.  261. 

Qamlshment. —  In  Alabama,  merely  equitable  demands  or  rights 
of  action  not  involving  a  debt  or  assumpsit,  are  not  the  subject  of 
garnishee  process;  but  money  or  effects  in  garnishee's  hands,  fraud- 
ulently withdrawn  from  defendant's  creditors,  may  be  reached  by 
garnishment,  in  attachment  or  judgment,  p.  252. 

Miscellaneous. —  Cited  erroneously  in  Pope  v.  The  R.  B.  Forbes, 
1  Cliff.  343,  F.  C.  11,276,  instead  of  The  Steamer  Roanoke,  19  How. 
241,  16  L.  612. 

19  How.  262-263,  16  L.  614,  BELL  y.  HBARNB. 

Public  lands. —  Patent  erroneously  issued  and  forwarded  to  regis- 
ter of  land  office  in  name  of  applicant's  brother,  through  register's 
mistake  in  making  return  of  duplicate  certificate  of  purchase  in 
wrong  name,  was  properly  recalled  and  cancelled  and  a  proper  one 
issued,  p.  262. 
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Cited  and  principle  applied  in  Marsh  t.  Nichols,  128  U.  S.  614, 
82  L.  542,  9  S.  Gt  171,  holding  accidentally-omitted  signature  of 
secretary  of  the  interior  to  letters-patent  may  be  subsequently  sup- 
plied by  his  successor;  Cragin  v.  Powell,  128  U.  S.  698,  32  L.  568, 
9  8.  Ct  206,  sustaining  authority  of  commissioner  of  general  land 
office  to  correct  surveys  of  public  lands;  Pengra  ▼.  Munz,  12  Sawy. 
239,  29  Fed.  835,  holding  department  had  power  to  correct  erroneous 
certification  of  a  particular  tract  to  the  State  under  a  swamp-land 
grant;  United  States  ▼.  Hendricks,  26  Fed.  Gas.  263,  collecting  cases, 
holding  commissioner  of  general  land  office  could  order  further  ex- 
amination upon  return  of  survey  showing  tract  contained  more 
than  quantity  confirmed;  United  States  y.  Steemerson,  50  Fed.  509, 
4  U.  S.  App.  332,  holding  commissioner  of  general  land  office  could 
cancel  a  pre-emption  entry  for  fraud;  United  States  t.  Braddock,  50 
Fed.  673,  holding  no  title  passed  to  applicant  where  land  with- 
arawn  by  commissioner  from  entry  or  filing;  American  Mortg.  Go. 
y.  Hopper,  64  Fed.  555,  29  U.  S.  App.  12,  collecting  cases,  and  Dll- 
ler  y.  Hawley,  81  Fed.  653,  48  U.  S.  App.  468,  holding  land  depart- 
ment can  cancel  entry  for  fraud  any  time  before  patent  accepted; 
Phillips  y.  Sherman,  36  Ala.  194,  holding  commissioner  of  general 
land  office  had  authority  to  reyoke  an  erroneously-issued  patent  be- 
fore deliyery;  J>oe  y.  Higgins,  39  Ala.  22,  sustaining  commissioner's 
power  to  annul  survey  and  patent  certificates;  Qaines  y.  Hale,  26 
Ark.  194,  where  certificate  of  entry,  cancelled  by  order  of  secretary 
of  the  interior;  Swigart  y.  Walker,  49  Kan.  104,  80  Pac.  163,  col- 
lecting cases,  sustaining  commissioner's  authority  to  cancel  final 
homestead  receipt  before  patent  issued.  Gited  also,  arguendo,  in 
Vantongeren  y.  Heffernan,  5  Dak.  Ter.  199,  200,  38  N.  W.  61,  62, 
reviewing  cases,  holding  land  department  has  Jurisdiction  to  ex- 
clusion of  courts,  over  questions  of  title  until  patent  issued. 

Distinguished  in  Le  Roy  y.  Glayton,  2  Sawy.  502,  F.  G.  8,268,  hold- 
ing patent  could  not  be  cancelled  after  it  was  signed  and  sealed 
without  patentee's  consent;  Marsh  y.  Nichols,  15  Fed.  917,  affirmed 
in  S.  G.,  128  U.  S.  614,  32  L.  542,  9  S.  Gt  171,  holding  secretary  of 
the  interior  courd  not  supply  omitted  signature  of  his  predecessor 
to  letters-patent;  Miller  y.  Donahue,  96  Wis.  505,  606,  71  N.  W.  908, 
holding  patent  Issued  for  wrong  tract  could  not  be  cancelled  after 
rights  of  subsequent  purchaser  accrued. 

Public  lands. —  Patent  issued  in  wrong  name,  and  subsequently 
cancelled  without  haying  been  dellyered  to  person  named  therein, 
gave  no  title,  and  did  not  affect  the  real  applicant's  title  under  sub- 
sequently properly  issued  patent,  p.  262*. 

Gited  and  applied  in  Phillips  y.  Sherman,  36  Ala.  194,  holding 
erroneously  issued  patent,  revoked  before  delivery,  did  not  affect 
subsequent  patentee's  title.  See  also  Dayid  y.  Rickabaugh,  32  Iowa, 
544,  546,  holding  issue  of  patents  in  another's  name,  to  holder  of 
certificates,  did  not  impair  latter's  equitable  title. 
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Supreme  Court  has  Jurisdiction  on  error  to  State  court  where 
record  showed  that  the  latter  had  decided  against  the  validity  of 
a  title  claimed  under  a  United  States  patent,  p.  263. 

19  How.  26a-271,  15  L.  639,  BICHARDSON  v.  BOSTON. 

Judgmenfs  —  TrespaBs. —  The  plea  of  the  general  issue  in  action 
of  trespass,  does  not  necessarily  put  the  title  in  issue,  and,  therefore, 
the  Judgment  is  not  necessarily  an  estoppel  in  another  action;  but 
it  is  admissible  as  prima  facie  evidence,  pp.  267,  268. 

Cited  and  principle  applied  in  Campbell  v.  Rankin,  2  Mont  870, 
holding  former  Judgment,  where  several  questions  of  fact  were 
in  issue,  not  conclusive  of  any  of  them  in  subsequent  action.  See 
also  note,  collecting  cases,  in  26  Am.  Dec.  610;  good  discussion  in 
96  Am.  Dec.  782,  n. 

TrlaL —  It  is  the  court's  duty  to  direct  a  verdict  only  where  there 
ls*no  evidence  whatever  to  prove  a  party's  averments;  but  any  evi- 
dence tending  to  support  them  must  be  submitted  to  the  Jury  with 
proper  instructions,  pp.  268,  269. 

Cited  and  principle  applied  in  Railroad  Co.  v.  FralofF,  100  U.  S. 
27,  25  L.  583,  holding  peremptory  Instructions  for  verdict  properly 
refused  where  evidence  conflicting;  IVferrlck  v.  Glddlngs,  115^  U.  S. 
305,  29  L.  404,  6  S.  Ct  65,  testing  peremptory  Instruction  for  verdict, 
by  rules  applicable  to  demurrer  to  evidence;  Bayly  v.  London,  etc., 
Ins.  Co.,  2  Fed.  Cas.  1088,  collecting  cases,  holding,  where  evidence 
conflicting,  court  cannot  grant  new  trial  because  verdict  not  what 
Judge  would  have  found;  MaiCs  v.  White,  37  Mich.  130,  holding  plain- 
tiffs entitled  to  have  conflicting  evidence  upon  nature  of  the  agree- 
ment in  question,  go  to  the  Jury;  Lockhart  v.  Wills,  50  Pac.  319 
<N.  Mex.),  collecting  cases,  holding  direction  of  verdict  error,  where 
evidence  upon  question  of  abandonment  of  mining  claim  conflicting. 
Cited  also  In  St  Louis,  etc.,  R.  R.  v.  Whlttie,  74  Fed.  312,  40  U.  S. 
App.  23,  dissenting  opinion,  reviewing  cases,  majority  holding,  upon 
evidence  of  contributory  negligence,  verdict  for  plaintiff  should 
have  been  directed. 

Municipal  corporations. —  Public  officers  of  a  town  cannot  ap- 
propriate tide  lands  to  use  of  its  Inhabitants  In  the  form  of  ways 
or  roads,  p.  269. 

Cited  In  Boston  v.  Richardson,  105  Mass.  365,  holding  town  could 
not  establish  highway  on  landing-place  below  high-water  mark 
without  legislative  authority.    See  also  note  to  11  Am.  Dec.  168. 

Waters  and  water-courses. —  The  right  of  public  navigation  be- 
tween high  and  low-water  mark  in  Massachusetts,  is  defeasible 
at  any  time  by  owner  of  subjacent  land,  p.  269. 

Cited,  arguendo,  in  Shively  v.  Bowlby,  152  U.  S.  19,  38  L.  338, 
14  S.  Ct  555,  reviewing  doctrine  prevailing  in  different  States  re- 
specting ownership  of  tide  lands. 
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Municipal  corporations. —  City  may  extend  its  street  to  low- 
water  mark  and  deprive  adjoining  riparian  owners  of  nse  of  space 
between  their  wliarves  as  a  dock,  p.  270. 

Cited,  arguendo,  in  Boston  y.  Richardson,  13  Allen,  152,  holding 
Federal  court  did  not  determine  question  of  ownership  of  flats  at 
end  of  street    See  also  note  to  11  Am.  Dec.  168. 

Distinguished  in  Backus  y.  Detroit,  49  Mich.  116,  43  Am.  Rep. 
452,  18  N.  W.  882,  discussing  and  sustaining  city's  right  to  build 
wharf  at  end  of  street  abutting  on  stream. 

Municipal  corporations  —  Nuisance. —  A  city's  right  to  make 
drains  does  not  include  a  right  to  create  a  nuisance,  public  or  pri- 
vate, p.  270. 

Cited  and  principle  applied  in  Carmlchael  v.  Texarkana,  94  Fed. 
572,  collecting  cases,  and  Haskell  v.  New  Bedford,  108  Mass.  215, 
collecting  cases,  holding  city's  right  to  lay  out  sewers  did  not  in- 
clude right  to  create  a  nuisance;  S.  C,  108  Mass.  216,  collecting 
cases,  holding  filling  of  plaintiff's  dock  with  offensive  matter  from 
public  sewer  constituted  special  actionable  Injury;  Bray  ton  v.  Fall 
River,  113  Mass.  227,  18  Am.  Rep.  473,  Peck  v.  Michigan  City,  149 
Ind.  673,  49  N.  E.  801,  reviewing  cases,  and  Clark  v.  Peckham,  9  R. 
I.  469,  472,  holding  action  maintainable  for  obstruction  of  access 
to  plaintiff's  dock  or  wharf  by  discharge  from  city  drains.  Cited 
also,  arguendo,  in  Hill  v.  Boston,  122  Mass.  370,  23  Am.  Rep.  357, 
reviewing  cases,  holding  city  not  liable  for  injuries  to  pupil,  caused 
by  unsafe  condition  of  schoolhouse  staircase.  See  also  note  to  13 
Am.  Dec.  377,  upon  successive  actions  for  continuing  nuisance. 

Municipal  corporations  —  Trial. —  The  locality  of  places  referred 
to  in  entry  in  town  records,  at  time  it  was  made,  and  the  question 
whether  certain  city  drains  injure  plaintiff's  property,  are  for  the 
Jury  to  decide,  pp.  270,  271. 

Cited  and  principle  applied  in  McNamee  v.  Hunt,  87  Fed.  301, 
59  U.  S.  App.  14,  reviewing  cases,  holding  question  whether  defend- 
ant contracted  for  excavation  with  knowledge  of  necessity  for 
blasting,  was  for  the  Jury.  Cited  also,  arguendo,  in  Smith  v.  Sac 
County,  11  WalL  161,  20  L.  109,  dissenting  opinion,  majority  affirm- 
ing Judgment  for  defendant,  upon  findings  of  facts  constituting 
fraud. 

Miscellaneous. —  Cited  generally  in  Richardson  y.  Boston,  24  How. 
192,  16  L.  627,  stating  leading  case  and  referring  to  it  as  growing 
out  of  same  controversy. 

19  How.  271-279,  15  L.  633,  HIPP  y.  BABIN. 

Equity  Jurisdiction. —  Suits  are  not  maintainable  in  equity 
wherever  a  plain,  adequate,  and  complete  remedy  may  be  had  at 
law;  therefore,  a  court  of  equity  will  not  entertain  a  suit  to  estab- 
Ush  a  legal  title,  pp.  277,  278. 
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This  holding  has  been  extensively  affirmed  and  applied.  In  the 
Federal  couits  are  the  following:  Parker  v.  Winnlpiseogee  Lake 
Cotton,  etc.,  Co.,  2  Black,  551,  17  L.  337,  in  suit  for  diversion  of 
plaintiffs  water,  holding  bill  not  maintainable  where  adequate 
remedy  existed  at  law;  Wright  v.  Ellison,  1  Wall.  22,  17  ti.  557, 
holding  complainant's  remedy  for  compensation  for  creating  a  fund 
is  legal  action,  where  no  appropriation  out  of  such  fund  made  by 
debtor;  Insurance  Co.  v.  Bailey,  13  Wall.  621,  20  L.  502,  collecting 
cases,  denying  jurisdiction  of  suit  to  cancel  policy  obtained  through 
fraud,  constituting  defense  to  suit  on  the  policy;  Grand  Chute  v. 
Wlnegar,  15  Wall.  375,  21  L.  175,  denying  equitable  relief  against 
obligation  of  illegally  issued  municipal  bond  to  which  legal  de- 
fense existed;  United  States  v.  Huckabee,  16  Wall.  435,  21  L.  464» 
holding  information  under  confiscation  act  would  not  lie  to  perfect 
an  indivlduars  title,  he  having  a  remedy  at  law;  Lewis  v.  Cocks, 
23  Wall.  470,  23  L.  71,  denying  equity  Jurisdiction  of  bill  simply  for 
recovery  of  land;  Root  v.  Railway,  105  U.  S.  212,  26  L.  983,  sustain- 
ing dismissal  of  bill  for  account  of  profits  and  damages  for  in- 
fringement of  expired  patent;  Ellis  v.  Davis,  109  U.  S.  493,  27  L. 
1008,  3  S.  Ct  331,  sustaining  dismissal  of  bill,  since  action  of  re- 
vendication  furnishes  heir  adequate  relief  in  Louisiana  against 
aUeged  devisee;  Killlan  v.  Ebbinghaus,  110  U.  S.  573,  28  L.  248, 
4  S.  Ct.  234,  denying  Jurisdiction  of  bill  in  the  nature  of  bill  of 
interpleader,  where  desired  relief  was  obtainable  in  ejectment; 
Gaines  v.  Miller,  111  U.  S.  808,  28  L.  467,  4  S.  Ct.  427,  denying 
equitable  Jurisdiction  where  circumstances  relied  on  to  repel  statute 
of  limitations  were  available  at  law;  £\issell  v.  Gregg,  113  U.  S.  555, 
28  L.  995,  5  S.  Ct  634,  denying  Jurisdiction  of  bill  against  naked 
trespassers  by  owner  of  equitable  title,  for  possession;  United 
States  V.  Wilson,  118  U.  S.  89,  30  L.  112,  6  S.  Ct  992,  Whitehead  v. 
Shattuck,  138  U.  S.  151,  34  L.  874,  11  S.  Ct  277,  Northern  Pao. 
R.  R.  V.  Cannon,  46  Fed.  229,  collecting  cases.  Southern  Pac.  R. 
R.  V.  Goodrich,  57  Fed.  880,  collecting  cases,  and  Morrison  v.  Mar- 
ker, 93  Fed.  695,  holding  equity  cannot  entei-tain  bill  by  one  not  in 
possession,  to  remove  cloud  from  title  to  realty;  Buzard  v.  Houston, 
119  U.  S.  351,  30  L.  453,  7  S.  Ct  251,  collecting  cases,  holding  bill 
to  recover  damages  for  fraud,  recoverable  in  legal  action,  cannot 
be  maintained;  Scott  v.  Neely,  140  U.  S.  110.  35  L.  360,  11  S.  Ct.  714, 
denying  Federal  equity  Jurisdiction,  by  virtue  of  State  law,  of  suit 
to  subject  defendant's  realty  to  simple  contract  debt;  Smyth  v. 
New  Orleans  Canal,  etc.,  Co.,  141  U.  S.  661,  35  L.  892,  12  S.  Ct.  114, 
S.  C,  when  in  Circuit  Court,  34  Fed.  826,  Speigle  v.  Meredith,  4  Blss. 
124,  F.  C.  13,227,  holding  bill  in  equity  to  quiet  title  to,  and  obtain 
possession  of,  realty,  would  not  lie;  Vaughan  v.  Central  Pac.  R.  R.,  4 
Sawy.  287,  F.  C.  16,897,  dismissing  bill  for  damages  for  infringing 
patent  expired  before  suit  commenced,  where  no  profits  could  have 
accrued;  Hausmeister  v.  Porter,  10  Sawy.  282,  21  Fed.  356,  dismissing 
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bill  by  bondholder  to  compel  payment  of  coupons  ont  of  fund  appro- 
priated therefor,  and  restrain  their  misapplication;  SuUlvan  v.  Port- 
land, etc.,  R.  R.,  4  Cliff.  226,  F.  O.  13,596,  holding,  in  absence  of  any 
appropriation  of  Interest,  agreed  to  be  paid,  plaintiff's  remedy  was  by 
legal  action;  Glrard  Ins.  Go.  t.  Guerard,  3  Woods,  432,  F.  O.  6,461, 
dismissing  suit  In  equity  on  bond,  still  In  force,  of  which  obligee 
was  fraudulently  deprived  of  the  possession;  Smith  y.  Ginclnnatl, 
etc.,  R.  R.,  22  Fed.  Gas.  485,  dismissing  bill  for  damages  for  viola- 
tion of  contract;  Berry  v.  Ginaca,  5  Fed.  482,  holding  plaintiff,  hav- 
ing no  vendor's  lien,  could  not  maintain  bill  In  equity  for  price  of 
land  sold;  Gray  v.  Beck,  6  Fed.  596,  holding  complete  remedy  ex- 
isted at  law  to  recover  property  fraudulently  transferred  to  cred- 
itor by  bankrupt;  Curry  v.  McCauley,  11  Fed.  370,  F.  O.  8,496a, 
holding  suit  not  maintainable  for  accounting  for  rents,  where  ade- 
quate relief  obtainable  at  law;  Dumont  v.  Fry,  12  Fed.  23,  where 
trustee  in  bankruptcy  sued  to  recover  bonds  alleged  to  be  unlaw- 
fully withheld  from  plaintiff;  Spring  v.  Domestic  Sewlng-Machlne 
Co.,  13  Fed.  448,  denying  Jurisdiction  of  bill  for  profits  and  dam- 
ages for  past  Infringement,  plaintiff's  title  to  patent  having  ceased; 
Jenkins  v.  Hannan,  26  Fed.  664,  denying  jurisdiction  of  equity  over 
suit  to  set  aside  certain  alleged  void  deeds,  ejectment  furnishing 
proper  remedy;  Whitehead  v.  Bntwhlstle,  27  Fed.  779,  denying 
equity  jurisdiction  of  suit  to  quiet  title  to,  and  for  possession  of 
realty,  though  conferred  by  State  law;  Yeatman  v.  Bradford,  44 
Fed.  538,  dismissing  auxiliary  bill  brought  to  set  aside  alleged  void 
sale  under  former  decree;  Walker  v.  Brown,  58  Fed.  27,  denying 
equity  jurisdiction  of  suit  to  subject  bonds  to  an  alleged  lien  which 
never  existed;  Eiffert  v.  Craps,  58  Fed.  471,  8  U.  S.  App.  436,  sus- 
taining dismissal  of  bill  in  equity  brought  to  enforce  legal  title, 
ejectment  furnishing  appropriate  remedy;  Fuller  v.  Montague,  59 
Fed.  218,  16  U.  S.  App.  391,  holding  equity  cannot  entertain  color- 
able suit  for  partition  brought  for  purpose  of  recovering  the  land,* 
Sanders  v.  Devereux,  60  Fed.  314,  19  U.  S.  App.  630,  sustaining 
dismissal  of  bill  In  equity  for  partition  by  disseisee,  brought  to 
recover  the  premises,  though  allowed  in  State  courts;  Frey  v.  Wll- 
loughby,  63  Fed.  866,  27  U.  S.  App.  417,  collecting  cases,  and  Kne- 
vals  V.  Florida,  etc.,  R.  R.,  66  Fed.  228,  23  U.  S.  App.  549,  briefly 
reviewing  cases,  denying  equity  jurisdicfion  of  suit  to  recover  real 
estate;  Chllds  v.  N.  B.  Carlsteln  Co.,  76  Fed.  95,  collecting  cases, 
denying  jurisdiction  of  creditors'  bill  showing  no  equitable  grounds 
for  relief;  In  re  Foley,  76  Fed.  395,  holding  claimant  of  child's  share 
of  deceased's  estate  entitled  to  jury  trial  of  question  whether  de- 
cedent acknowledged  him;  Ersklne  v.  Forest  Oil  Co.,  80  Fed.  586, 
dismissing  bill  to  restrain  operation  of  oil  wells,  where  plaintiff's 
title  purely  legal  and  enforceable  at  law;  Thomas  v.  Council  Bluffs 
Canning  Co.,  92  Fed.  424,  holding  suit  in  equity  by  stoclcholders  to 
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enforce  contract  to  purchase  corporation's  stock  would  not  lie;  Alger 
V.  Anderson,  92  Fed.  708,  reviewing  cases,  dismissing  bill  for  dam- 
ages for  failure  to  make  title  to  land. 

State  court  citing  cases  which  follbw  the  syllabus  rile  are: 
Youngblood  t.  Youngblood,  54  Ala.  487,  directing  dismissal  of  bill 
to  recover  payments  of  usurious  interest;  Apperson  v.  Ford,  23 
Ark.  765,  Graham  v.  Florida  Land,  etc.,  Co.,  33  Fla.  861«  14  So. 
798,  and  Sheppard  v.  Nixon,  43  N.  J.  Bq.  633,  13  Atl.  618,  collecting 
authorities,  denying  equity  jurisdiction  of  bill  to  establish  I^^l 
title  to  lands,  by  one  not  in  possession;  Mathews  v.  Mark,  44  Ark. 
437,  denying  equity  jurisdiction  of  suit  to  quiet  title,  where  bill 
did  not  disclose  who  was  in  possession;  Freeman  v.  Tlmanus,  12 
Fla.  406,  407,  holding  equity  court  could  not  restrain  possesaory 
action  where  defense  available  at  law;  Summers  v.  Bromley,  28 
Mich.  127,  holding  legal  title,  which,  if  good,  was  paramount  to  both 
mortgagor  and  mortgagee,  could  not  be  litigated  in  foreclosure  suit; 
Teft  V.  Stewart,  31  Mich.  872,  collecting  cases,  denying  jurisdiction 
of  equity  court  over  suit  for  damages  based  on  fraud,  where  no 
equitable  relief  asked. 

Cited  also,  arguendo,  in  Tyler  v.  Magwlre,  17  Wall.  285,  21  L. 
584,  holding  question  whether  adequate  remedy  at  law  existed, 
raised  too  late  after  cause  decided  and  remanded  for  final  judg- 
ment; Ivinson  v.  Hutton,  98  U.  S.  83,  25  L.  68,  holding  decision 
against  equitable  jurisdiction  erroneous,  where  common-law  courts 
could  not  give  adequate  relief;  Brown  v.  Cranberry  Iron,  etc.,  Co., 
65  Fed.  640,  25  U.  S.  App.  107,  dissenting  opinion,  majority  holding 
record  incomplete  where  only  one  of  two  independent  issues  brought 
up  on  writ  of  error;  Alden  v.  Finney,  12  Fla.  391,  holding  equity 
court  cannot  try  mere  question  of  title;  Horn  v.  Miller,  20  Neb.  106, 
29  N.  W.  264,  dissenting  opinion,  collecting  cases,  majority  dis- 
missing appeal  because  not  taken  in  time. 

Distinguished  in  Morgan  v.  Beloit,  7  Wall.  618,  19  L.  205,  sustain- 
ing equity  jurisdiction  where  legal  remedies  would  involve  circuity 
of  litigation;  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  44,  sustaining 
equity  jurisdiction  where  element  of  trust  exists,  and  time,  expense 
and  multiplicity  of  suits  thereby  saved;  Koot  v.  Woolworth,  150  U. 
S.  410,  37  L.  1125, 14  S.  Ct.  138,  where  bill  for  possession  of  premises 
and  to  enjoin  defendant  from  setting  up  title,  was  merely  ancillary; 
Rich  V.  Braxton,  158  U.  S.  406,  39  L.  1032,  15  S.  Ct.  1017,  where 
defendant's  tax-sale  deeds  were  valid  on  their  face,  and  by  statute 
prima  facie  evidence  of  title;  Glndrat  v.  Dane,  4  CliflF.  263,  F.  C.  5,455, 
where  flagrant  breach  of  trust  charged,  and  legal  not  as  complete 
as  equitable  remedy;  Gaines  v.  New  Orleans,  4  Woods,  218,  17  Fed. 
18,  reviewing  cases,  sustaining  jurisdiction  of  blU  for  discovery, 
and  rents  and  profits,  ancillary  to  other  litigation  in  equity;  Magic 
Ruffle  Co.  V.  Elm  City  Co.,  14  Blatchf.  113,  F.  C.  8,950,  collecting 
cases,  where  discovery  necessary,  and  ascertainment  of  damages 
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sued  for  was  complicated  and  intricate;  Sill  t.  Solberg,  10  Blss. 
255,  6  Fed.  471;  sustaining  equitable  Jurisdiction  to  charge  indorser 
where  bankrupt's  assets  fraudulently  applied  to  discharge  note  for 
Indorser's  benefit;  Dodge  y.  Brlggs,  27  Fed.  169,  sustaining  bill  in 
equity  to  remove  cloud  from  title  and  enforce  trust  against  multi- 
tude of  respondents;  Gunn  y.  Brinckley,  etc.,  Hfg.  Co.,  66  Fed. 
384,  27  U.  S.  App.  779,  sustaining  equity  Jurisdiction  of  bill  for 
accounting  where  fraud  existed;  Waite  y.  O^Neil,  72  Fed.  355, 
where,  under  Tennessee  practice,  court  gave  decree  for  rent,  though 
decree  compelling  tenant  to  restore  premises  destroyed  by  floods 
denied;  Randolph  y.  Allen,  78  Fed.  31,  41  U.  S.  App.  117,  where 
determination  of  equitable  questions  was  decisive  also  of  legal 
rights  inyolved;  Grether  v.  Wright,  75  Fed.  748,  43  U.  S.  App.  770, 
reviewing  cases,  sustaining  equity  Jurisdiction  to  enjoin  illegal  tax; 
Smith  V.  American  Nat  Bank,  89  Fed.  839,  60  U.  S.  App.  444,  hold* 
ing  action  at  law  not  maintainable  on  legal  right,  where  equitable 
remedy  appropriate;  Gelston  v.  Thompson,  29  Md.  599,  sustaining 
equity  jurisdiction  of  bill  by  mortgagor's  assignee  for  equity  of  re- 
demption and  account  of  profits;  Fhlpps  v.  Kelly,  12  Or.  216,  6  Pac. 
709,  holding  Jurisdiction  of  bill  brought  to  charge  wife  with  family 
expenses,  not  ousted  by  subsequent  statute  giving  legal  remedy. 

Equity. —  Bill  in  equity  grounded  on  a  merely  legal  title  will  be 
dismissed  by  the  court  of  its  own  motion,  p.  278. 

Cited  and  followed  in  Wright  v.  Ellison,  1  WalL  22,  17  L.  557,. 
sustaining  dismissal  by  court,  of  its  own  motion,  where  no  right  to- 
rellef  in  equity  shown;  Lewis  v.  Cocks,  23  WalL  470,  23  L.  71, 
Curry  v.  McCauley,  11  Fed.  370,  F.  C.  3,496a,  collecting  cases.  Ham- 
brick  V.  RusseU,  86  Ala.  202,  5  So.  299,  Alden  v.  Pinney,  12  Fla.  379, 
Freeman  v.  Tlmanus,  12  Fla.  404,  Trustees  y.  Gleason,  39  Fla.  774,. 
23  So.  540,  collecting  cases,  and  Humphreys  v.  Atlantic  Milling  Co., 
98  Mo.  552,  10  S.  W.  143,  holding  court  may  dismiss  bill  because 
of  adequate  remedy  at  law,  of  its  own  motion;  Gray  v.  Beck,  & 
Fed.  596,  Dumont  v.  Fry,  12  Fed.  23,  and  Spring  v.  Domestic  Sew- 
ing-Machine  Co.,  13  Fed.  448,  dismissing  bill  because  of  adequate 
remedy  at  law,  but  without  costs,  where  question  not  raised; 
Small  V.  Lutz,  55  Pac.  531  (Or.),  afilrmlng  dismissal,  on  court's  own 
motion,  of  bill  to  enforce  legal  defense  to  pending  action  in  eject- 
ment. Cited  also  in  Vaughan  v.  Central  Pac.  R.  R.,  4  Sawy.  287, 
F.  C.  16,897,  holding,  arguendo,  equity  court  could  dismiss  sua 
sponte  for  want  of  Jurisdiction;  Lamson  v.  Worcester,  58  Vt  388, 
4  AtL  149,  holding,  where  legal  action  brought  on  equitable  claim. 
Jurisdictional  question  could  not  be  waived.  Rule  criticised,  but 
recognized,  arguendo,  in  Sharpleigh  v.  Surdam,  1  Fllpp.  475,  F.  C. 
12,711,.  sustaining  Jurisdiction  where  owner  of  land  in  possession,  to 
quiet  title  against  holder  of  tax  title.  Doubted  In  Apperson  &  Co. 
V.  Ford,  23  Ark.  763,  on  the  authority  of  Chancellors  Kent  and 
Walworth. 
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Equity  —  Infants. — Precedents  exist  for  infant's  treating  one 
who  enters  on  his  estate  with  notice  of  his  title,  as  guardian  or 
bailiff,  and  exacting  an  account  of  profits  in  equity;  but  even  in 
8uch  case,  the  title,  if  disputed,  must  be  established  at  law,  p.  279. 

Cited  and  principle  applied  in  GilfiUen's  Estate,  170  Pa.  St  191, 
^  Am.  St  Rep.  702,  32  Atl.  580,  reviewing  cases,  allowing  a  minor's 
grandfather,  never  appointed  her  guardian,  credits  for  expenditures 
for  her  education,  out  of  her  moneys  in  his  hands. 

Beal  actiona. —  Neither  prayer  for  account  of  rents  and  profits, 
Dor  probability  of  necessity  for  a  partition,  nor  fact  that  multi- 
plicity of  suits  will  be  avoided,  are  necessarily  sufficient  to  confer 
equity  jurisdiction.  In  suit  for  real  estate,  where  claim  to  recovery 
Is  founded  on  a  purely  legal  title,  p.  279. 

Cited  and  principle  applied  in  Root  v.  Railway,  106  U.  S.  212, 
26  L.  983,  holding  bill  in  equity  for  naked  account  of  profits  and 
damages,  not  sustainable  against  Infringer,  after  patent  expired; 
Smyth  V.  New  Orleans  Canal,  etc.,  Co.,  141  U.  S.  661,  86  L.  892,  12 
8.  Ct  114,  Curry  v.  McCauley,  11  Fed.  370,  F.  C.  8,496a,  and  Jen- 
kins V.  Hannan,  26  Fed.  664,  holding  prayer  for  accounting  of  rents 
and  profits  insufiScient  to  confer  jurisdiction  In  equity;  Lord  v. 
Whitehead,  etc..  Machine  Co.,  24  Fed.  803,  Adams  v.  Bridgewater 
Iron  Co.,  26  Fed.  325,  and  Creamer  v.  Bowers,  30  Fed.  187,  collect- 
ing cases,  holding  equitable  interference  not  justified  by  Intricacy 
of  account  prayed  for  in  suit,  after  patent  expired,  for  infringement. 

19  How.  280-288,  16  L.  643,  WOLFB  v.  LEWIS. 

Attorney  and  client —  In  suit  to  foreclose  a  mortgage,  upon  pay- 
ment of  the  sum  due  into  court  the  court  was  without  jurisdic- 
tion to  settle  the  entire  account  of  plaintiff  and  his  attorney,  and 
order  a  balance  paid  to  the  latter  out  of  such  funds,  pp.  282,  283. 

Cited  and  principle  applied  in  In  re  Wilson,  12  Fed.  242,  reviewing 
oases,  holding  attorney  has  no  lien  on  sum  collected  on  a  judgment 
for  his  fees  In  independent  matters. 

19  How.  283-287,  16  L.  668,  BEEBB  v.  RUSSELL. 

Appeal  and  error. —  Appeal  will  not  lie  from  a  decree  which  is 
not  final;  decree  in  equity  cause,  containing  reference  to  a  master 
to  take  an  account  upon  evidence  and  examination  of  parties,  and 
report  to  the  court  is  interlocutory  merely,  pp.  284-287. 

Cited  and  principle  followed  in  Farrelly  v.  Woodfolk,  19  How. 
289,  15  L.  670,  dismissing  appeal  from  decree  containing  reference 
to  take  and  state  certain  accounts  and  report;  Humiston  v.  Stain- 
thorp,  2  Wall.  110,  17  L.  906,  collecting  cases,  holding  decree  award- 
ing injunction,  with  reference  for  accounting  and  report  not  ap- 
pealable. Cited  and  principle  applied  in  Bostwick  v.  Brinkerhoff, 
106  TJ.  S.  4,  27  L.  74,  1  S.  Ct  16,  holding  judgment  of  reversal  by 
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highest  State  court,  with  leave  for  further  proceedings,  not  review- 
able in  Federal  Supreme  Court;  Keystone  Iron  Go.  v.  Martin,  132 
U.  S.  93,  95,  33  L.  276,  10  S.  Ct  82,  33,  reviewing  cases,  holding 
decree  for  perpetual  injunction,  with  reference  to  master  for  ac- 
coimt  and  report,  not  appealable;  McGourkej  v.  Toledo,  etc.,  Ry.» 
146  U.  S.  545,  547,  549,  36  L.  1083,  1084,  13  S.  Ct  172,  173,  re- 
viewing cases,  holding  decree  directing  reference  and  report,  is  in- 
terlocutory, and  may  be  disturbed  at  later  term;  Latta  v.  Kilboum, 
150  U.  S.  539,  37  L.  1175,  14  S.  Ct  207,  holding  decree  that  partner- 
ship existed,  and  plaintiff  entitled  to  accounting,  with  Reference  for 
same,  not  appealable;  California  Nat  Bank  v.  Stateler,  171  U.  S. 
449,  19  S.  Ct  7,  dismissing  writ  of  error  to  judgment  of  highest 
State  court  directing  further  judicial  proceedings;  Rumford  Chem- 
ical Works  V.  Hecker,  20  Fed.  Cas.  1345,  holding  decree  containing 
reference  for  account  and  reserving  question  of  costs  and  master's 
compensation,  interlocutory;  Norton  v.  Hood,  12  Fed.  766,  holding 
decree  refusing  injunction  withoVit  settling  parties'  rights,  not  ap- 
pealable; McLean  v.  Clark,  23  Fed.  862,  holding  overruling  of  de- 
murrer, with  leave  to  answer,  not  such  a  final  decree  as  to  entitle 
plaintiff  to  tax  docket  fee;  Harmon  y.  Struthers,  48  Fed.  261, 
holding  decree  in  suit  for  infringement  with  reference,  being  In- 
terlocutory, does  not  preclude  inquiry  into  patent's  validity  in  later 
suit;  Columbus  Watch  Co.  v.  Robbins,  52  Fed.  339,  6  U.  S.  App.  275, 
restricting  court's  jurisdiction,  on  appeal  from  interlocutory  decree 
In  patent  case,  pursuant  to  statute,  to  questions  involved  in  such 
decree;  Blythe  v.  Hinckley,  84  Fed.  238,  holding  decree  pro  confesso 
not  final,  so  as  to  preclude  subsequent  inquiry  Into  validity  of  ser- 
vice, where  reference  necessary;  Cohn  v.  Hamlet  44  Ark.  345,  hold- 
ing order  sustaining  demurrer,  dismissing  complaint  and  direct- 
ing writ  of  inquiry  to  assess  damages,  not  appealable;  Davie  v. 
Davie,  52  Ark.  227,  20  Am.  St  Rep.  172, 12  S.  W.  558,  collecting  cases, 
dismissing  appeal  from  decree  determining  parties'  relative  interests, 
containing  reference  to  ascertain  amounts  chargeable  as  liens 
thereon;  White  v.  Conway,  66  CaL  386,  5  Pac.  674,  holding  Judgment 
directing  docketing  of  a  personal  judgment  for  a  balance,  thereafter 
to  be  ascertained,  not  final  till  balance  ascertained;  McMahan  v. 
Quinn,  140  111.  202,  29  N.  E.  732,  holding  interlocutory,  judgment  of 
appellate  court  reversing  decree  directing  further  proceedings  of 
judicial  nature;  Summers  v.  Darne,  31  Gratt  808,  holding  decree 
directing  sale  of  lands,  and  report  by  commissioners  of  their  pro- 
ceedings, and  of  liens  and  their  priorities  thereon,  interlocutory. 

Cited  also  in  Columbus  Watch  Co.  v.  Robbins,  52  Fed.  339,  6  XJ. 
S.  App.  275,  restricting  court's  jurisdiction  on  appeal  from  inter- 
locutory decree  in  patent  case,  pursuant  to  statute,  to  questions 
Involved  in  such  decree;  Dorsey  v.  Thompson,  37  Md.  50,  holding 
order  renewing  and  continuing  trustee's  powers  to  sell  realty  to  sat- 
isfy judgment  not  final  decree;  Chappell  y.  Funk,  57  Md.  481,  dls- 
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senting  opinion,  majority  holding  order  ovemillng  demurrers  to  bill 
with  direction  to  answer,  final  and  appealable;  Forbes  v.  Tuckerman, 
116  Mass.  120,  holding  Justice  may  order  defendant  to  answer,  pend- 
ing appeal  from  order  overruling  demurrer,  where  statute  allows 
such  appeal;  Bent  v.  Miranda,  8  N.  Mex.  85,  42  Pac.  93,  reyiewlng 
cases,  holding  decree  establishing  party's  interest  in  land,  but  re- 
serving adjudication  as  to  partition,  could  be  vacated  at  subsequent 
term.    See  also  valuable  note  to  60  Am.  Dec.  429. 

Modified  rule  announced  in  Bichmond  v.  Atwood,  52  Fed.  21,  5 
n.  S.  App.  151,  17  L.  B.  A.  618,  collecting  cases,  holding  decree  sus- 
taining patent's  validity,  awarding  injunction,  and  containing  ref- 
erence, appealable  pursuant  to  statute,  allowing  appeals  from  such 
Interlocutory  decree. 

Appeal  and  error. —  A  decree  is  final  and  appealable  whenever  it 
disposes  of  the  whole  merits  of  the  cause,  so  that  no  further  decree 
is  necessary  to  give  the  parties  the  entire  benefit  of  the  decision, 
p.  285. 

Cited  and  principle  applied  in  French  v.  Shoemaker,  12  Wall.  98, 
20  L.  271,  holding  decree  final  and  appealable  which  had  con- 
clusively settled  all  the  legal  rights  of  the  parties;  In  re  Place,  9 
Blatchf.  371,  F.  G.  11,201,  holding  Judgment  disallowing  claim 
against  bankrupt,  and  for  costs,  final,  though  costs  not  taxed  till 
afterwards;  Chase  v.  Driver,  92  Fed.  784,  collecting  cases,  holding 
decree  ordering  Judicial  sale  final,  though  reference  to  state  an  ac- 
count ordered;  Doane  v.  Glenn,  1  Colo.  418,  holding  final  and  appeal- 
able, a  Judgment  in  favor  of  Intervening  claimants,  in  attachment 
suit;  Chicago,  etc..  By.  v.  Chicago,  148  111.  154,  35  N.  E.  883,  holding 
order  for  possession  of  land  In  condemnation  proceeding,  after  Judg- 
ment fixing  compensation,  appealable;  Flemming  v.  Boberts,  84 
N.  C.  539,  holding  decree  deciding  the  whole  merits  of  the  case  final, 
and  could  not  be  set  aside  by  petition.  See  also  note  to  31  Am. 
Dec.  274,  collecting  cases. 

Miscellaneous. —  Cited  in  Gaines  v.  New  Orleans,  4  Woods,  237, 
17  Fed.  30,  for  the  decision  of  the  Circuit  Court,  allowing  rents  and 
profits  of  land  unlawfully  withheld. 

19  How.  288-289,  15  L.  670,  FABBBLLY  v.  WOODFOLK. 

Appeal  and  error. —  Decree  containing  reference  to  a  master  to 
state  an  account  and  take  testimony  therefor,  and  report  to  the 
court,  is  interlocutoi'y  and  not  appealable,  pp.  288,  289. 

Cited  and  principle  applied  in  McGourkey  v.  Toledo,  etc.,  By., 
146  U.  S.  549,  36  L.  1084,  13  S.  Ct  174,  reviewing  cases,  holding 
decree  directing  reference  and  report  is  interlocutory,  and  within 
court's  power  to  set  aside  at  later  term;  Columbus  Watch  Co.  v. 
Bobbins,  52  Fed.  339,  6  U.  S.  App.  275,  restricting  court's  JurisdJc- 
tion  on  appeal  from  Interlocutory  decree  in  patent  case,  pursuant 
to  statute. 
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19  How.  289-^3,  15  L.  644,  BABGOOK  v.  WYMAN. 

Mortgages. —  Parol  proof  is  admissible  in  equity  to  show  that  a 
deed  absolute  on  its  face  was  Intended  as  a  mortgage,  and  to  es- 
tablish a  resulting  trust  In  the  grantor's  favor,  pp.  299,  300. 

Cited  and  followed  in  Morgan  v.  Shinn,  15  WalL  110,  21  L.  89, 
holding  parol  evidence  admissible  to  show  bill  of  sale  of  vessel  to 
be  a  mortgage;  Jackson  v.  Lawrence,  117  V.  S.  681,  29  L.  1025,  6 
S.  Gt.  916,  collecting  case,  and  McNeill  v.  Norsworthy,  39  Ala.  160, 
where  deed,  absolute  on  its  face,  held  to  be  a  mortgage  by  virtue  of 
parol  agreement;  Risher  v.  Smith,  131  U.  S.  clvi,  appx.,  24  L.  809, 
Andrews  v.  Hyde,  3  Gliff.  517,  F.  G.  377,  Amory  v.  Lawrence,  3 
Gliff.  530,  531,  F.  G.  336,  collecting  cases,  Alexander  v.  Rodriguez, 
1  Fed.  Gas.  377,  collecting  cases,  Gampbell  v.  Dearborn,  109  Mass. 
140,  12  Am.  Rep.  677,  collecting  cases.  Tower  t.  Fetz,  26  Neb.  713, 
715,  18  Am.  St.  Rep.  800,  802,  42  N.  W.  887,  Snavely  v.  Pickle,  29 
Gratt.  31,  collecting  cases,  and  Yangilder  v.  Hoffman,  22  W.  Va. 
18,  collecting  cases,  holding  parol  evidence  admissible  in  equity  to 
show  deed  absolute  on  its  face  is  a  mortgage;  The  Ellen  Holgate, 
30  Fed.  127,  holding  bill  of  sale  to  vessel,  intended  as  security,  a 
mortgage;  Richardson  v.  Taylor,  45  Ark.  476,  where  resulting  trust, 
proved  by  parol  after  grantee's  death  though  deed  absolute  on  its 
face;  Hinckley  y.  Hinckley,  79  Me.  323,  9  Atl.  898,  collecting  cases, 
sustaining  resulting  trust,  though  deed  to  trustee  absolute  on  its 
face;  Glark  v.  Haney,  62  Tex.  514,  50  Am.  Rep.  539,  holding  parol 
evidence  of  express,  verbal  trust,  upon  which  deed  executed,  admis- 
sible; Nease  v.  Gapehart,  8  W.  Va.  126,  reviewing  cases,  holding 
parol  evidence  admissible  to  establish  trust  against  grantee  in  deed 
absolute  on  its  face;  Newton  v.  Fay,  10  Allen,  509,  briefly  review- 
ing cases,  admitting  parol  proof  to  show  a  transfer  of  stock  was  a 
pledge  merely.  Gited  also,  arguendo,  in  Brownlee  v.  Martin,  21  S. 
G.  400,  holding  parol  agreement  that  deed  absolute  on  its  face  is 
a  mortgage,  not  merged  in  subsequent  written  agreement 

Distinguished  in  Tobey  v.  Leonard,  2  Gliff.  55,  56,  F.  G.  14,067, 
reversed  in  S.  G.,  2  Wall.  423,  17  L.  842,  holding  parol  proof  inadmis- 
sible to  establish  trust  in  mortgagor's  favor,  against  purchaser  of 
the  mortgage  from  mortgagee;  Matthews  v.  Porter,  16  Fla.  486, 
where  deed  was  direct  from  third  person  to  defendant  against 
whom  the  mortgage  was  attempted  to  be  established. 

Mortgages. —  In  case  of  deed  absolute,  intended  as  a  mortgage, 
neither  grantee's  long  possession,  nor  lapse  of  period  of  the  statute 
since  sale  of  the  property  by  him,  will  bar  grantor's  rights  to  result- 
ing trust  in  the  balance,  p.  301. 

Miscellaneous.— Glted  in  Tobey  v.  Leonards,  2  Wall.  432,  17  L. 
845,  as  example  of  party  in  Interest  transferring  such  interest,  so 
as  to  be  qualified  to  testify. 
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19  How.  303-312,  15  L.  670,  BYBRS  v.  SUBGBT. 

A  Judgment  is  binding  in  collateral  proceeding  at  law;  and  also 
in  equity  when  impeached  for  Irregularity  or  error;  but  equity  has 
authority  to  scrutinize  fraudulent  conduct  of  parties  in  obtaining, 
or  availing  themselves  of  judgments,  and  to  annul  proceedings  taken 
in  that  behalf,  p.  308. 

Cited  and  principle  applied  in  Michigan  y.  Phoenix  Bank,  33  N. 
Y.  25,  holding  decision  of  board  of  State  auditors  upon  fictitious 
claim  against  the  State,  impeachable  in  equity  for  fraud.  Cited 
also  in  Grover  v.  Fox,  36  Mich.  466,  holding  defects  in  matters  of 
substance  in  foreclosure  sale,  not  cured  by  proof  that  they  oc* 
curred  through  mistake. 

Equity. —  In  equity,  as  well  as  at  law,  proofs  must  correspond 
with  the  allegations,  p.  309. 

Execution  —  Fraud. —  Gross  inadequacy  of  price  paid  for  land 
by  Judgment  creditor's  attorney  at  an  execution  sale,  which  he 
himself  instituted  by  assuming  to  discharge  some  of  the  functions 
of  clerk  and  sheriff,  constitute  evidence  of  fraud  sufficient  to  sus- 
tain decree  setting  aside  sale,  pp.  311,  312. 

Cited  and  principle  applied  in  Graffam  v.  Buirgess,  117  U.  S.  192, 
193,  29  L.  843,  6  S.  Ct.  692,  693,  reviewing  cases,  where  gross  inade- 
quacy of  price,  coupled  with  other  slight  circumstances,  held  to 
show  fraud;  Schroeder  v.  Young,  161  U.  S.  338,  340,  40  L.  724,  725, 
16  S.  Ct  514,  515,  reviewing  cases,  and  S.  C,  where  in  territorial 
court,  10  Utah,  166, 167,  168, 171,  37  Pac.  254,  256,  holding  sale  under 
execution  to  judgment  creditor's  attorneys,  for  grossly  inadequate 
price,  together  with  manner  of  sale,  showed  fraud;  Fletcher  v.  Mc- 
Gill,  110  Ind.  402,  10  N.  B.  654,  collecting  cases,  holding  purchase 
under  execution  sale  for  grossly  inadequate  price,  designedly  made 
without  notice  to  execution  defendant,  fraudulent;  Adair  v.  Cum- 
min, 48  Mich.  382,  :L2  N.  W.  499,  holding  inequality  of  the  partition 
by  commissioners  so  great  as  to  shock  the  conscience,  implied 
fraud;  Aldrich  v.  Wilcox,  10  B.  I.  413,  reviewing  cases,  holding 
judicial  sale  fraudulent  and  void  for  gross  inadequacy  of  price, 
where  only  bidder  acted  under  officer's  instructions;  Weekes  v.  Gal- 
veston, 51  S.  W.  547  (Tex.  Civ.  App.),  holding  gross  inadequacy  of. 
rent  paid  for  land  leased  by  municipal  officers  to  an  individual, 
ground  for  annulling  same.  See  good  discussion  in  note  to  15  Am. 
Dec.  302. 

Distinguished  in  Michigan  v.  Sparrow,  89  Mich.  268,  n.,  where 
State  sued  to  cancel  patents  to  lands  issued  to  defendant;  Russel 
V.  Pew,  12  Mont.  516,  31  I^ac.  76,  holding  inadequacy  of  price,  aris- 
ing from  rumored  defect  of  title  and  other  slight  circumstances,  in- 
sufficient to  establish  fraud. 
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19  How.  312-318,  15  L.  656*  GARRISON  v.   MEMPHIS  INSUR- 
ANCE CO. 

Carriers. —  Exception  of  "  perils  of  the  river  "  in  a  bill  of  lading 
includes  only  risli^B  arising  from  natural  accidents  peculiar  to  the 
river,  which  do  not  happen  by  human  intervention,  nor  are  to  be 
prevented  by  human  prudence,  and  does  not  include  Are,  though 
that  furnishes  the  vessel's  motive  power,  p.  314. 

Cited  and  principle  applied  in  Anthony  v.  ^tna  Ins.  Co.,  1  Abb. 
(U.  S.)  346,  F.  C.  486,  holding  loss  of  cattle  by  breaking  their  chain 
and  rushing  overboard,  within  policy  covering  loss  by  "  perils  of  the 
,sea; "  Salmon,  etc.,  MTg.  Co.  v.  The  Tangier,  21  Fed.  Cas.  260,  hold- 
ing fire  on  wharf  after  goods  landed,  not  a  **  danger  of  the  sea." 
See  also  note  to  39  Am.  Dec.  406,  and  note  to  41  Am.  Dec.  282. 

Carriers. —  Evidence  that  an  exception  of  "perils  of  the  river," 
in  a  bill  of  lading,  includes  fire.  Is  incompetent,  as  varying  the  set- 
tled meaning  of  the  terms  of  the  contract,  p.  316. 

Cited  and  principle  applied  in  Isaksson  v.  Williams,  26  Fed.  645, 
collecting  cases,  holding  usage  confined  to  particular  locality  and 
trade,  unknown  to  one  party,  inadmissible  to  restrict  ordinary 
meaning  of  written  contract    See  also  note  to  27  Am.  Dec.  518. 

Insurance. —  An  insurance  company  is  subrogated  to  assured's 
claims  for  losses  which  it  has  adjusted,  p.  317. 

Cited  and  principle  applied  in  The  Potomac,  105  T7.  S.  634,  26  L. 
1195,  collecting  cases,  holding  insurer,  by  payment  of  loss,  acquires 
corresponding  right  in  any  damages  recovered  therefor;  The  Planter, 
2  Woods,  494,  F.  C.  11,207a,  holding  libel  maintainable  by  insured 
for  loss,  for  insurer's  benefit,  though  insurance  paid;  The  Frank  G. 
Fowler,  8  Fed.  364,  sustaining  libel  in  admiralty  against  offending 
vessel  by  insurer,  after  paying  loss;  The  Anchoria,  9  Fed.  841,  hold- 
ing libel  maintainable  by  shipper  for  himself,  and  for  insurers  to  the 
extent  of  the  loss  paid  by  them;  The  Grand  Republic,  10  Fed.  400, 
sustaining  mortgagee's  libel  for  interest  of  insurers  who  paid  part 
of  the  loss  as  well  as  for  his  own;  Hartford  Fire  Ins.  Co.  v.  Wabash 
Ry.,  74  Mo.  App.  115,  holding  insurer  subrogated  to  insured's  rights 
after  adjustment  of  th'e  claim  against  party  causing  the  loss.  Cited, 
arguendo,  in  Hooper  v.  Robinson,  98  U.  S.  539,  25  L.  221,  holding 
drawees  for  amount  advanced  for  ship's  repairs,  upon  payment, 
could  adopt  insurance  elTected  for  their  benefit  by  lenders;  Dunham 
v.  N.  B.  Mut  Ins.  Co.,  1  Low.  254,  F.  C.  4,152,  holding,  in  suit  for 
insurance,  decree  for  damage  against  carrier,  admissible  only  to 
prove  satisfaction  pro  tanto;  The  Sidney,  23  Fed.  90,  laying  down  the 
general  rule,  arguendo. 

Application  of  doctrine  restricted  in  Phoenix  Ins.  Co.  v.  Erie 
Trans.  Co.,  117  U.  S.  321,  29  L.  878,  6  S.  Ct.  754.  holding  abandon- 
ment to  carrier  in  bill  of  lading,  of  Insurance  on  cargo  if  lost,  pre- 
cludes recovery  by  insurer. 
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Insurance  —  Equity. —  Insurer  may  resort  to  equity  whenever 
Impediment  exists  to  exercise  of  his  legal  remedy  against  third 
person  for  loss,  in  assnred's  name,  so  insurer  may  do  so  to  prevent 
a  multiplicity  of  suits,  pp.  317,  318. 

Cited  and  principle  applied  in  First  National  Bank  v.  Bohne,  4 
Woods,  76,  8  Fed.  116,  sustaining  equity  jurisdiction  to  subject  cer- 
tain realty  to  payment  of  a  Judgment,  and  compel  contribution; 
Plummer  v.  Connecticut,  etc..  Life  Ins.  Co.,  1  Holmes,  270,  F.  C. 
11,232,  sustaining  equity  Jurisdiction  where  remedy  at  law  would 
Involve  many  actions,  and  accounts  inconvenient  to  settle  at  law; 
Hill  V.  Whitcomb,  1  Holmes,  322,  F.  C.  6,502,  holding  objection  to 
equity  Jurisdiction,  where  legal  remedy  less  efficient,  would  not 
avail;  Nichols  v.  Jones,  19  Fed.  857,  holding  bill  in  equity  main- 
tainable where  multiplicity  of  suits  necessary  for  adequate  remedy 
at  law;  Fuller  v.  Detroit,  etc.,  Ins.  Co.,  36  Fed.  474,  1  L.  R.  A.  804, 
holding  equity  has  Jurisdiction  to  apportion  loss  among  several  in- 
surers. Cited  also  in  Hay  v.  Alexandria,  etc.,  Ry.,  1  Hughes,  172, 
F.  C.  6,254,  requiring  as  plain,  adequate  and  complete  a  remedy 
at  law  as  in  equity  to  oust  Jurisdiction  of  latter;  Gk)wdy  v.  Green, 
69  Fed.  866,  collecting  cases,  discussing  Jurisdiction  of  equity  court 
to  restrain  State  officer  from  enforcing  a  statute  abridging  plain- 
tiff's right  to  vote. 

Distinguished  in  Hibemia  Ins.  Co.  v.  St  Louis,  etc.,  Transp.  Co.,  3 
McCrary,  370,  10  Fed.  598,  discussing  right  of  insurer  to  proceed 
in  equity. 

19  How.  318-323,  15  L.  636,  COMMERCIAL  MUTUAL  MARINE 
INS.  CO.  V.  UNION  MUTUAL  INS.  CO.  OF  NEW  YORK. 

Insurance. —  Under  the  common  law,  which  prevails  in  this  par- 
ticular in  Massachusetts,  a  parol  agreement  to  execute  an  insurance 
policy  the  next  day,  is  valid  and  enforceable  when  all  the  terms 
are  agreed  upon,  pp.  319-^22. 

Cited  and  principle  applied  in  Humphry  v.  Hartford  Fire  Ins. 
Co.,  15  Blatchf.  37,  F.  C.  6,874,  collecting  cases,  and  Humphry  v. 
Hartford  Fire  Ins.  Co.,  15  Blatchf.  511,  F.  C.  6,875,  collecting  cases, 
sustaining  similar  contract,  holding  recovery  thereon,  at  law,  same 
as  it  would  have  been  upon  the  policy;  Home  Ins.  Co.  v.  Adler,  71 
Ala.  524,  holding  loss  recoverable  on  parol  agreement  for  policy; 
Commercial  Fire  Ins.  Co.  v.  Morris,  105  Ala.  505,  18  So.  36,  holding 
agreement  to  insure  not  within  the  statute  of  frauds;  Hartford 
Fire  Ins.  Co.  v.  Wilcox,  57  111.  382,  collecting  cases,  holding  verbal 
contract  to  insure  legal  and  binding;  Fireman's  Ins.  Co.  v.  Kuessner, 
164  111.  280,  45  N.  E.  541,  holding  action  maintainable  for  loss  on 
parol  contract  for  Insurance;  Peoria  Marine,  etc.,  Ins.  Co.  v.  Walser, 
22  Ind.  83,  Western  Mass.  Ins.  Co.  v.  Duffey,  2  Kan.  355,  Security 
Fire  Ins.  Co.  v.  Kentucky  Marine,  etc.,  Ins.  Co.,  7  Bush,  86,  88,  3 
Am.  Rep.  303,  304,  Phoenix  Ins.  Co.  v.  Ryland,  69  Md.  447,  16  AtL 
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111,  1  L.  B.  A.  550,  collecting  cases.  Brown  y.  Franklin,  etc.,  Fire 
Ins.  Co.,  165  Mass.  568,  52  Am.  St  Bep.  536,  43  N.  B.  512,  BaUe 
T.  St  Joseph  Fire,  etc.,  Ins.  Co.,  73  Mo.  383,  BUis  y.  Albany,  etc.. 
Fire  Ins.  Co.,  50  N.  Y.  405,  10  Am.  Bep.  498,  Van  Loan  y.  Farmers' 
Mutual  Fire  Ins.  Assn.,  90  N.  Y.  285,  and  Campbell  y.  American 
Fire  Ins.  Co.,  73  Wis.  108,  40  N.  W.  664,  collecting  cases,  all  hold- 
ing yerbal  contract  for  insurance  yalid  and  enforceable;  Fidelity, 
etc.,  Co.  y.  Ballard,  etc.,  Co.,  48  S.  W.  1075  (Ky.),  holding  yalid  and 
enforceable  a  parol  agreement  that  insurance  applied  for  shall  be 
in  force  till  rejection;  Walker  y.  Metropolitan  Ins.  Co.,  56  Me.  378, 
382,  383,  384,  sustaining  yalidity  of  yerbal  contract  of  insurance, 
holding  rule  not  affected  by  statute  requiring  policies  to  be  in 
writing;  Sanborn  y.  Fireman's  Ins.  Co.,  16  Gray,  453,  454,  77  Am. 
Dec.  420,  421,  sustaining  oral  contract  of  insurance  for  one  year, 
notwithstanding  requirement  of  charter  that  president  should  sign 
such  contracts;  Bmery  y.  Boston  Marine  Ins.  Co.,  138  Mass.  412, 
holding  yerbal  agreement  to  enter  up  insurance  on  open  policy 
binding,  notwithstanding  by-laws  requiring  signatures  of  certain 
officers;  Baldwin  y.  Chouteau  Ins.  Co.,  56  Mo.  154,  17  Am.  Bep.  673, 
holding  policy,  when  dcliyered,  related  back  to  date  of  application 
and  acceptance;  Griswold  y.  American,  etc.,  Ins.  Co.,  1  Mo.  App.  102, 
holding  memorandum  on  policy  not  necessaiT  for  agreement  by  the 
parties  to  substitute  third  person  for  insurer;  Worth  y.  German, 
etc.,  Ins.  Co.,  64  Mo.  App.  589,  holding  policy  related  back  to  date 
of  prior  oral  contract  for  insurance;  Trustees  y.  Brooklyn  Fire  Ins. 
Co.,  19  N.  Y.  308,  holding  yalid  and  enforceable  a  parol  contract 
to  renew  a  policy. 

Cited  also  in  Fireman's  Fund  Ins.  Co.  y.  Norwood,  69  Fed.  75,  32 
U.  S.  App.  490,  holding  notice  to  defendant's  agent  before  policy 
issued,  of  amount  of  insurance  plaintiff  intended  to  carry,  bound 
company;  McElroy  y.  British,  etc.,  Assur.  Co.,  94  Fed.  997,  reyiew- 
Ing  cases,  where  stipulation  in  policy  against  concurrent  insurance 
or  mortgage  held  ineffectual  upon  parol  proof  of  company's  knowl- 
edge of  existing  concurrent  insurance;  London,  etc.,  Fire  Ins.  Co. 
y.  Storrs,  71  Fed.  125,  36  U.  S.  App.  327,  sustaining  waiver  by  par- 
ties of  certain  prerequisites  to  appraisement  provided  for  in  the 
policy;  Viele  y.  Germania  Ins.  Co.,  26  Iowa,  54,  96  Am.  Dec.  99,  hold- 
ing parol  waiver  by  Insurer  of  condition  inserted  for  its  benefit,  es- 
topped insurer  from  setting  up  breach  thereof;  Morrison  v.  Insur- 
ance Co.,  64  N.  H.  140,  where  there  was  a  preliminary  agreement 
for  a  policy;  American,  etc.,  Ins.  Co.  v.  McCrea,  8  Lea,  524,  41  Am, 
Bep.  652,  collecting  authorities,  holding  condition  requiring  indorse- 
ment of  other  insurance  on  policy  waived  where  agent  postponed 
indorsement  to  suit  his  convenience;  Splawn  v.  Chew,  60  Tex.  537, 
holding  compliance  with  merely  directory  by-laws  pointing  out 
method  of  changing  beneficiaries,  not  obligatory  on  members  of  as- 
sociation. See  also  note,  collecting  cases,  in  19  Am.  Bep.  309,  and 
note  to  45  Am.  St.  Bep.  443,  444. 


701  Notes  on  U.  S.  Reports.  19  How.  318-323 

Distinguished  in  Scranton  Steel  Go.  y.  Ward's,  etc.,  Line,  40  Fed. 
870»  holding  agreement  to  insure  by  one  not  in  insurance  business, 
satisfied  by  procuring  policy  in  Insurance  company;  Henning  v. 
United  States  Ins.  Co.,  47  Mo.  433,  434,  4  Am.  Rep.  336,  reviewing 
cases,  holding  verbal  contract  of  insurance  void;  Matkin  v.  Knights 
of  Honor,  82  Tex.  303,  27  Am.  St.  Rep.  888,  18  S.  W.  307,  reviewing 
cases,  holding  initiation  a  condition  precedent  to  membership  in  as- 
sociation, and  right  to  have  benefits  paid;  Idaho,  etc..  Go.  v.  Fire- 
man's Fund  Ins.  Go.,  8  Utah,  44,  29  Pac.  827,  17  L.  R.  A.  687,  deny- 
ing recovery  upon  proof  of  contract  to  insure,  where  contract  of 
insurance  In  prsesenti  alleged;  McGully  v.  Phoenix,  etc.,  Ins.  Go., 
18  W.  Va.  785,  786,  reviewing  cases,  holding,  where  policy  never 
delivered  nor  countersigned  by  designated  person,  as  required  by 
<!iandition,  no  Insurance  effected. 

Insurance. —  Upon  proof  of  practically  uniform  custom  of  insur- 
ance company  presidents,  including  defendants,  to  regard  as  binding, 
their  oral  promises  to  effect  insurance,  such  a  contract  will  be  held 
binding  on  the  company,  pp.  322,  323. 

Gited  and  principle  applied  in  Union  Mining  Go.  v.  Rocky  Mt.  Nat. 
Bank,  2  Golo.  257,  holding  corporation  bound  by  liabilities  incurred 
by  agent  whom  it  had  held  out  as  authorized  to  conduct  its  busi- 
ness; Oro  Mining,  etc..  Go.  v.  Kaiser,  4  Golo.  App.  226,  35  Pac. 
679,  collecting  cases,  holding  mining  company  bound  by  manager's 
contracts,  within  the  scope  of  a  manager's  usual  authority;  Fifth 
Ward  Savings  Bank  v.  First  National  Bank,  48  N.  J.  L.  528,  7  Atl. 
326,  where  treasurer  held  out,  by  corporation  officers,  as  having  au- 
thority to  borrow  money  for  company. 

Distinguished  in  Gonstant  v.  Insurance  Go.,  3  Wall.  Jr.  316,  F.  G. 
3,136,  denying  authority  of  secretary  to  bind  company  by  guaranty 
of  other  companies  substituted  by  him  for  his  own;  Water  Gommis- 
sioners  v.  Brown,  32  N.  J.  L.  511,  denying  recovery  on  mere  resolu- 
tion of  public  board  purporting  to  accept  proposals  and  directing 
drawing  up  of  contract 

Insurance. —  In  suit  in  equity,  after  occurrence  of  loss,  to  enforce 
specific  performance  of  contract  to  effect  insurance,  court  will  de- 
cree the  payment  of  the  money  which  would  have  been  payable  on 
the  policy  If  issued,  pp.  322,  323. 

Gited  and  principle  applied  in  Fitton  v.  Fire  Ins.  Assn.,  20  Fed. 
767,  holding  agreement  to  insure  treated  as  insurance  in  equity: 
Walker  v.  Metropolitan  Ins.  Go.,  56  Me.  382,  holding  agreement  to 
insure  enforceable  in  equity;  Wooddy  v.  Old  Dominion  Ins.  Go.,  31 
Oratt  864,  81  Am.  Rep.  733,  holding  equity  has  jurisdiction  to  de- 
cree payment  of  insurance  where  policy  contracted  for  and  premium 
paid  before  loss.  Gited  also,  arguendo,  in  Home  Ins.  Go.  v.  Adler, 
71  Ala.  524,  holding  contract  for  Insurance  may  be  made  by  parol; 
Somerby  v.  Buntin,  118  Mass.  287,  19  Am.  Rep.  462,  holding  equity 
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has  Jnrisdiction  to  enforce  oral  agreement  for  sale  of  an  inven- 
tion; Miller  y.  Aldrlch,  31  Mich.  420,  collecting  cases,  holding  agree- 
ment by  mortgagor  to  keep  mortgaged  property  insured,  enforceable 
in  equity  against  mortgagor  and  his  assignee. 

Insurance. —  The  delivery  of  a  premium  note  Is  not  essential  to  a 
binding  contract  to  effect  insurance,  p.  323. 

Cited  and  principle  relied  upon  in  Miller  v.  Life  Ins.  Co.,  12  WalL 
304,  20  L.  402,  holding  stock  company  bound  by  agent's  waiver  of 
cash  payment  and  issue  of  policy  on  credit;  Carey  v.  Nagle,  2  Abb. 
(U.  S.)  158,  2  Blss.  246,  F.  C.  2,403,  collecting  cases,  holding,  though 
company's  charter  provided  for  cash  payments  of  premiums,  a  note 
could  be  received  therefor;  Frankle  v.  Pennsylvania  Fire  Ins.  Co., 
9  Fed.  Cas.  708,  holding  delivery  of  policy  waiver  of  prepayment  of 
premium;  Ball,  etc..  Wagon  Co.  v.  Aurora  Fire,  etc.,  Ins.  Co.,  20 
Fed.  235,  collecting  cases,  where  immediate  payment  of  premium 
held  waived;  Huggins  Candy,  etc.,  Co.  v.  People's  Ins.  Co.,  41  Mo. 
App.  545,  holding  payment  of  premium  not  essential  to  validity  of 
policy.    See  also  note  to  5  Biss.  370,  F.  C.  5,740. 

Distinguished  in  Belleville  Mutual  Ins.  Co.  v.  Van  Winkle,  12  N. 
J.  Eq.  340,  holding  deposit  of  premium  note  condition  precedent  to 
become  a  member,  or  insured  in  a  mutual  company. 

Miscellaneous. —  Cited  in  Trager  v.  Louisiana,  etc.,  Life  Ins.  Co., 
31  La.  Ann.  239,  upon  effect  on  policy  of  verbal  agreement  to  vor- 
rcnder  upon  non-payment  of  premium  notes. 

19  How.  323-833,  16  L.  650,  FIELD  v.  SEABURY. 

Ejectment. —  Where  plaintiff  and  defendant  in  ejectment  are 
equally  within  the  class  to  whom  title  was  confirmed  by  the  legis- 
lature, the  party  in  possession  is  entitled  to  a  verdict,  p.  330. 

Cited  and  principle  applied  in  Seabliry  v.  Arthur,  28  CaL  151,  hold- 
ing plaintiffs  not  entitled  to  recover  from  defendants  in  possession. 

Public  lands. —  A  third  party  cannot,  in  ejectment,  raise  the 
question  of  fraud  between  the  executive  or  legislative  authority 
granting  or  confirming  land  titles,  and  the  grantee  or  confirmee,  and 
thus  collaterally  annul  the  grant  or  confirmation,  p.  832. 

Cited  and  principle  applied  in  Spencer  v.  Lapsley,  20  How.  272, 
15  L.  906,  holding  grant  not  impeachable  at  law  for  fraud  at  instance 
of  third  party;  Rubber  Co.  v.  Goodyear,  9  Wall.  798,  19  L.  569,  and 
S.  C,  when  in  Circuit  Court,  sub  nom.  Goodyear  v.  Providence  Rub- 
ber Co.,  2  Cliff.  375,  F.  C.  5,583,  holding  patent  of  invention  cannot 
be  abrogated  for  fraud  in  collateral  proceeding;  United  States  v. 
Gunning,  21  Blatchf.  517,  18  Fed.  512,  holding  only  grovemment 
entitled  to  bring  suit  in  equity  to  set  aside  letters-patent  fraudu- 
lently obtained;  Northern,  etc.,  R.  R.  v.  Cannon,  46  Fed.  231,  and 
S.  C,  in  Circuit  Court  of  Appeals,  54  Fed.  259,  7  U.  S.  App.  507,  hold- 
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ing  bill  by  third  person  to  annnl  patent,  not  maintainable;  Deweese 
T.  Reinhard,  61  Fed.  781,  19  U.  S.  App.  698,  holding  settler  under 
homestead  laws,  could  not  maintain  suit  to  cancel  certification  of 
land  to  State;  Boggs  t.  Merced  Mining  Ck>.,  14  Gal.  366,  holding 
patent  not  Impeachable  for  fraud  in  collateral  proceeding;  Gheever 
T.  Homer,  11  Golo.  72,  7  Am.  St  Rep.  220,  17  Pac.  497,  holding  deed 
by  probate  Judge  under  act  authorizing  entry  of  town  sites  not  im- 
peachable in  ejectment  for  irregularity  in  proceedings;  Meyendorf 
v.  Frohner,  3  Mont.  321,  holding  patent  Impeachable  for  fraud  in 
procuring  it,  only  by  government;  American  Dock,  etc.,  Go.  v.  Trus- 
tees, 89  N.  J.  Eq.  418,  collecting  cases,  holding  deed  under  great 
seal  of  State  not  impeachable  by  third  parties  in  ejectment;  Howard 
y.  Golquhoun,  28  Tex.  146,  holding  mere  intruder  could  not  attack 
grant  for  fraud  in  its  procurement;  Decourt  v.  Sproul,  66  Tex.  371, 
1  S.  W.  338,  holding  grant,  though  voidable  for  fraud,  not  subject 
to  attack  therefor,  except  by  the  State.  Glted  also,  arguendo,  in  Ter- 
ritory  y.  Lockwood,  3  Wall.  239,  18  L.  49,  holding  quo  warranto 
proceedings  to  test  person's  title  to  judicial  office,  must  be  in  name 
of  United  States;  Doolan  v.  Garr,  125  U.  S.  638,  31  L.  851,  8  S.  Gt. 
1238,  dissenting  opinion,  reviewing  cases,  majority  holding  want  of 
];K)wer  in  officer  to  issue  patent  could  be  shown  in  ejectment  by 
extrinsic  evidence;  Goodyear  v.  Providence  Rubber  Go.,  2  Gliff.  876, 
F.  G.  5,583,  holding,  arguendo,  patent  impeachable  by  clear  proof 
of  fraud  in  direct  proceeding  between  patentee  and  government 
See  also  valuable  notes  to  12  Am.  Dec.  565,  566. 

Distinguished  in  Lake  Superior,  etc.,  Ganal  v.  Gunningham,  44 
Fed.  839,  reviewing  cases,  holding  evidence  of  want  of  authority 
to  issue  patent  admissible. 

Public  lands. —  Under  confirmatory  act  of  Galifornla,  legislature 
of  March  26,  1861,  registry  of  alcalde's  grant,  in  the  manner  and 
within  the  time  therein  provided,  was  essential  to  its  confirmation, 
p.  338. 

Glted,  arguendo,  in  Farmers,  etc.,  Trust  Go.  v.  Ghlcago,  etc.,  Ry., 
39  Fed.  151,  re-reported  in  151  U.  S.  40,  sustaining  legislature's 
power  to  grant  lands  and  declare  grants  forfeited. 

Miscellaneous.—  Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555,  hold- 
ing patent  issued  for  lands  not  granted,  simply  void;  Bryan  v.  Shir- 
ley, 53  Tex.  454,  holding  confirmatory  act  made  older  equity  the 
legal  title. 

19  How.  383-334,  15  L.  665,  FIELD  v.  SEABURY. 

Gase  decided  on  same  grounds  as  Field  v.  Seabury,  supra,  pp. 
333,334. 

Glted  in  Gheever  v.  Homer,  11  Golo.  72,  7  Am.  St  Rep.  220,  17 
Pac.  497,  upon  point  that  third  party  cannot  impeach  a  government 
grant  in  ejectment    Arguendo,  in  Farmers,  etc..  Trust  Go.  v.  Ghi- 
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cago,  etc.,  Ry.,  39  Fed.  151,  re-reported  in  151  T7.  8.  40,  upon  qaes- 
tion  of  legislature's  power  to  make  and  confirm  grants  of  land. 

19  How.  334-342,  15  L.  674,  BRYAN  v.  FORSYTH. 

Public  lands. —  Act  of  Congress,  confirming  lots  to  certain  set- 
tlers in  Peoria,  Illinois,  and  providing  for  survey  and  return  of 
plats  thereof,  conferred  incipient  titles,  which  were  perfected  upon 
fulfillment  of  such  conditions,  pp.  335,  336. 

Cited  and  followed  in  Hall  v.  Fapin,  24  How.  143,  16  L.  643,  hold- 
ing confirmee's  title  to  lot  in  Peoria,  Illinois,  became  complete  upon 
survey  and  return  of  plat;  Shaw  v.  Kellogg,  170  U.  S.  341,  42  L.  1060, 
18  S.  Ct  644,  holding  title  passed  to  grantees  where  survey  and  lo- 
cation made  as  directed  by  law  and  approved,  though  no  patent 
issued. 

Fublio  lands. —  Confirmation  to  settlers  by  act  of  Congress  of 
1823,  requiring  survey  before  completion  of  title,  gave  superior  title 
such  as  would  support  ejectment  when  survey  made,  against  elder 
patentee  under  a  subsequent  entry,  which  expressly  reserved  rights 
of  claimants  under  act  of  1823,  pp.  336,  337. 

Cited  and  followed  in  Dredge  v.  Forsyth,  2  Black,  568,  569,  17  L. 
255,  and  Kellogg  v.  Forsyth,  2  Black,  573,  17  L.  256,  both  holding 
titles  founded  on  congressional  confirmation  superior  to  patents 
expressly  subject  to  them,  though  not  perfected  till  after  patents 
issued;  Silver  Bow  Mining,  etc.,  Co.  v.  Clark,  5  Mont  419,  420,  5 
Pac.  578,  579,  holding  patent  to  mining  claim  related  back  to  a  lo- 
cation prior  to  town  site  entry  and  patent  thereon. 

Adverse  possession. —  Patent  under  entry  subsequent  to  congres- 
sional confirmation,  but  prior  to  completion  of  title  and  patent 
thereunder,  gave  color  of  title  sufficient  to  base  adverse  possession 
upon,  within  Illinois  statute  of  limitations,  pp.  337,  338. 

Cited  and  followed  in  Meehan  v.  Forsyth,  24  How.  178,  16  L.  731, 
Gregg  V.  Forsyth,  24  How.  182,  16  L.  733,  Gregg  v.  Tesson,  1  Black, 
152,  17  L.  75,  collecting  cases,  Dredge  v.  Forsyth,  2  Black,  569, 
17  L.  255,  Kellogg  v.  Forsyth,  2  Black,  573,  17  L.  256,  and  Lender 
V.  Kidder,  23  111.  51,  all  holding  possession  of  a  Peoria,  Illinois,  lot, 
under  a  patent,  though  expressly  subject  to  perfection  by  survey  of 
incipient  rights  under  act  of  1823,  adverse  within  State  statute 
of  limitation.  Cited  and  principle  applied  in  Cameron  v.  United 
States,  148  U.  S.  308,  37  L.  462,  13  S.  Ct.  598,  upon  what  constitutes 
color  of  title;  Waterman  v.  Smith,  13  Cal.  413,  holding  courts  could 
not  disregard  surveys  and  patents  Issued  thereon. 

Evidence. —  A  printed  official  report  contained  in  the  "American 
State  Papers,"  which  are  public  documents,  published  by  order  of 
Congress,  is  as  competent  evidence  as  the  original  document,  p. 
338. 
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Cited  and  principle  applied  in  Post  v.  Supervisors,  105  U.  S.  671, 
26  L.  1206,  collecting  cases,  holding  copies  of  the  Journals  of  the 
houses  of  the  legislature,  printed  and  bound  pursuant  to  law,  are 
evidence;  Kirby  v.  Lewis,  39  Fed.  77,  collecting  cases,  holding  con- 
sultation by  court,  of  official  reports  and  correspondence  relating 
to  lands  in  litigation,  permissible;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  649,  Doe  v.  Roe,  13  Fla.  609,  and  DutiUet  v.  Blanchard,  14  La. 
Ann.  96,  all  holding  "American  State  Papers  "  as  good  evidence  of 
whatever  they  contain,  as  the  original  documents;  McCall  v.  United 
States,  1  Dak.  Ter.  313,  46  N.  W.  610,  reviewing  cases,  holding  pub- 
lications by  congressional  authority  as  valid  evidence  as  the  origi- 
nals from  which  copied;  Mllford  v.  Qreenbush,  77  Me.  333,  holding 
printed  appendices  to  State  adjutant-general's  official  reports,  ad- 
missible evidence  of  contents  of  original  documents;  Whltton  v.  Al- 
bany, etc.,  Ins.  Co.,  109  Mass.  80,  collecting  cases,  holding  certain 
official  correspondence  and  documents,  evidence;  Fulham  v.  Howe, 
60  Vt  358,  14  AtL  666,  holding  printed  compendium  of  a  census 
compiled  pursuant  to  act  of  Congress,  admissible  in  evidence. 

Miscellaneous. —  Cited  in  Ballance  v.  Papin,  19  How.  343,  15  L. 
678,  as  involving  the  same  title;  Dent  v.  Slgerson,  29  Mo.  520,  as  fur- 
nishing Instance  of  United  States  merely  quitclaiming  its  interest 
to  patentee. 

10  How.  342^343,  16  L.  678,  BALLANCB  v.  PAPIN. 

Public  lands. —  A  mere  plat,  without  certificate  of  survey,  is  no 
evidence  of  survey  upon  which  confirmee  under  act  of  1823,  re- 
lating to  lots  in  Peoria,  Illinois,  would  be  entitled  to  a  patent,  p. 
843. 

Adverse  possession  during  statutory  period,  under  patent,  subse- 
quent to  commencement  of,  and  subject  to  Ibcipient  title  under  act 
of  confirmation,  barred  ejectment  by  confirmee,  though  his  titie 
was  afterwards  perfected,  p.  343. 

Cited  and  principle  applied  in  Waterman  v.  Smith,  13  CaL  413, 
holding  courts  cannot  disregard  surveys  and  patents  issued  thereon. 

19  How.  343-^49,  15  L.  678,  UNITED  STATES  v.  PERALTA. 

Public  lauds  —  Spanish  and  Heoclcan  grants. —  The  authority  of 
Spanish  and  Mexican  officers  who  made  grants  of  land  in  territory 
afterwards  ceded  to  the  United  States,  is  prima  facie  presumed 
from  the  grants  themselves,  pp.  347,  348. 

Cited  and  principle  appUed  in  Ely  v.  United  States,  171  U.  S. 
224,  18  S.  Ct  842,  presuming,  where  laws  defining  granting  officer's 
powers  were  indefinite,  a  grant,  such  as  he  was  in  the  habit  of  mak- 
ing, was  valid;  The  John  Shilllto  Co.  v.  M'Clung,  51  Fed.  872,  6  U. 
8.  App.  128,  reviewing  cases,  presuming  authority  of  assistant  sec- 
retary to  perform  secretary  of  the  treasury's  duties,  to  have  been 
exercised  under  the  proper  circumstances;  Sullivan  v.  Richardson, 

^OL.  V  — 45 
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33  Fla.  109, 14  So.  706,  coUecting  cases,  presuming  yalidity  and  regu- 
larity of  grant  by  Intendant  of  West  Florida;  Sheldon  v.  Milmo. 
90  Tex.  18,  36  S.  W.  417,  collecting  cases,  holding  grant  by  Mex- 
ican officer  In  Texas,  furnishes  prima  facie  presumption  of  his 
authority.  Cited,  arguendo,  In  Serrano  v.  United  States,  5  Wall. 
461,  18  L.  497,  holding  Spanish  governors  In  California  alone  had 
authority  to  grant  lands. 

Di.stinguished  as  to  facts,  but  rule  admitted.  In  Owen  y.  Presidio 
Mln.  Co.,  61  Fed.  12,  13  U.  S.  App.  248,  where  evidence  of  the  grant 
itself  was  Insufficient  Distinguished  in  United  States  v.  0am- 
bustin,  20  How.  63,  15  L.  830,  holding  power  to  make  grants  after 
1824,  regulated  by  Mexican  statutes  and  regulations,  which  must 
determine  their  validity;  Fuentes  v.  United  States,  22  How.  459,  16 
L.  881,  holding  presumption  of  compliance  with  prerequisites  for 
Mexican  grant  did  not  arise  from  recital  thereof  In  the  grant; 
Cessna  v.  United  States,  169  U.  S.  179,  42  L.  708,  18  S.  Ct.  320,  hold- 
ing no  presumption  arose  of  ayuntamiento's  power  to  grant  land, 
where  alleged  grant  showed  the  action  to  be  only  preliminary; 
Hayes  v.  United  States,  170  U.  S.  648,  42  L.  1179,  18  S.  Ct  740,  hold- 
ing, under  act  of  1891,  It  must  appear  that  the  granting  officer  or 
body  had  authority. 

Publio  lands. —  The  Spanish  grant  to  Luis  Peralto,  whether  per- 
fect or  inchoate,  was  entitled  to  protection  under  treaty  of  Guada- 
lupe Hidalgo,  p.  348. 

Cited  Incidentally  in  London,  etc..  Bank  v.  Oakland,  86  Fed.  31, 
Involving  title  to  portion  of  the  grant  once  dedicated  as  a  public 
street  Arguendo,  in  Mintum  v.  Brower,  24  Cal.  657,  holding  titles 
of  certain  of  Peralto's  heirs  not  destroyed  by  failure  to  have  them 
confirmed. 

Distinguished  in  Carpentler  v.  Montgomery,  13  Wall.  488,  20  Ii. 
699,  and  Banks  v.  Moreno,  39  Cal.  237,  246,  both  holding  the  grant 
to  Luis  Peralto  was  Inchoate  merely  and  required  confirmation. 

« 

19  How.  849-^54,  15  L.  681,  McCULLOUGH  v.  BOOTS. 

Sales. —  Consignees  permitting  consignors  to  sell  consigned  goods, 
under  arrangement  to  apply  proceeds  to  certain  of  their  demands, 
are  entitled  to  recover  purchase  price  from  vendees,  p.  353. 

Sales. —  Existence  of  outstanding  warehouse  receipt  for  goods 
sold  defendant,  which  cannot  affect  his  title  or  possession.  Is  no 
defense  to  suit  for  purchase  money,  p.  354. 

Sales  —  SstoppeL —  Consignor,  who  was  permitted  by  consignees 
to  sell  consigned  goods  under  arrangement  to  apply  proceeds  to  cer- 
tain demands  of  latter,  cannot  deny  consignees'  title,  p.  354. 

Brokers  having  an  Interest  in  contracts  made  by  them  in  theii 
own  names  for  their  principals,  could  sue  thereon  in  their  own 
names,  p.  354. 

Mo  citations. 
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19  How.  855-859,  15  L.  658,  WALTON  v.  COTTON. 

Supreme  Court. —  Writ  o£  error  to  a  State  court  judgment  will 
lie  where  complainant's  claims  depend  upon  construction  of  an  act 
of  Congress,  and  decision  has  been  against  them,  p.  356. 

Pensions. —  In  the  act  of  June  4,  1832,  providing  for  distribution 
of  reTolntlonary  pensions  to  pensioner's  children  In  case  of  his 
death,  "children"  Includes  grandchildren,  who  take  the  share  of 
the  deceased  parent  per  stirpes,  p.  358. 

Cited  and  followed  In  Cutting  v.  Cutting,  6  Sawy.  401,  6  Fed.  264, 
holding,  under  donation  act,  grandchildren  participate  In  donation 
of  settler  who  died  before  receiving  patent 

Denied  In  Peeler  v.  Peeler,  68  Miss.  146,  8  So.  393,  holding  ''  chil- 
dren," In  State  statute  regulating  descent  of  exempt  property,  does 
not  Include  grandchildren.  Distinguished  in  Burgess  v.  Hargrove, 
64  Tex.  117,  holding  "  children,"  in  statute  regulating  descents  and 
distributions  of  community  property,  does  not  Include  grandchildren. 

Pensions  are  bounties  which  Congress  has  a  right  to  distribute 
at  Its  pleasure,  p.  358. 

Cited  and  principle  applied  in  United  States  v.  Hall,  98  U.  S.  357, 
25  L.  185,  reviewing  cases,  holding  Congress  can  make  embezzle- 
ment by  a  guardian,  of  arrears  of  parent's  pension  due  his  wards,  an 
offense  against  the  United  States;  United  States  v.  Teller,  107  U.  S. 
68,  27  L.  354,  2  S.  Ct  43,  holding  Congress  can  withdraw  right  to 
pension  at  pleasure;  Frlsble  v.  United  States,  157  U.  S.  166,  39  L. 
659, 15  S.  Ct  588,  sustaining  law  making  it  a  misdemeanor  to  charge 
more  than  $10  attorney's  fees  prosecuting  pension  claim.  Cited 
also  In  Todd  v.  Masterson,  61  Tex.  627,  collecting  cases,  holding 
donation  by  Texas  Republic  for  military  services  not  subject  to 
claims  against  donee's  estate. 

19  How.  359-562,  15  L.  660,  PRATT  v.  REBD. 

Maritime  lieais. —  To  establish  a  maritime  Uen  for  supplies,  ne- 
cessity therefor,  and  also  for  credit  to  obtain  them  must  be  shown 
affirmatively  by  the  Ubellant,  p.  360. 

Cited  and  principle  applied  In  The  Regulator,  1  Hask.  24,  F.  C. 
11,665,  dismissing  libel  for  Insufficiency  of  evidence  to  establish 
necessity  for  credit;  The  James  Guy,  5  Blatchf.  497,  F.  C.  7,196,  and 
8.  C,  when  in  District  Court,  1  Ben.  115,  F.  C.  7,195,  where  proof 
of  owner's  banlanptcy  was  sufficient  showing  of  necessity  for 
credit;  The  Neversink,  5  Blatchf.  540,  F.  C.  10,133,  and  S.  C,  when 
in  District  Court,  sub  nom.  Ross  v.  The  Neversink,  20  Fed.  Cas. 
1246,  both  holding  showing  of  apparent  necessity  for  credit  requisite 
to  support  lien  for  supplies;  The  Brig  Eledona,  2  Ben.  33,  F.  C.  4,340, 
reviewing  cases,  and  The  Lulu,  Chase  Dec.  165,  1  Abb.  (U.  S.)  194, 
F.  G.  8,604,  reversed  In  S.  C,  10  Waa  192,  19  L.  906,  dismissing 
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libels  In  absence  of  showing  of  necessity  for  credit;  The  Lady 
Franklin,  1  Biss.  659,  561,  F.  G.  7,982,  requiring  showing  of  same 
circumstances  as  would  have  justinea  bottomry  bond,  except  show- 
ing of  necessity  for  bond  Itself.  Discussed  and  followed  In  The 
Sarah  Starr,  1  Sprague,  455,  456,  458,  461,  F.  C.  12,354,  dismissing 
libel  for  want  of  showing  of  necessity  for  credit;  The  Sea  Lark,  1 
Sprague,  572,  F.  G.  12,579,  sustaining  libel  upon  proof  made  of  ne- 
cessity for  credit;  Beach  v.  The  Native,  2  Fed.  Gas.  1101,  reversed 
In  The  Native,  14  Blatchf .  35,  F.  G.  10,054,  Brown  v.  The  Albany, 
4  Fed.  Gas.  351,  The  Goernlne,  5  Fed.  Gas.  1181,  1183,  and  Whit- 
lock  V.  The  Thales,  29  Fed.  Gas.  1062,  requiring  showing  of  circum- 
stances which  would  justify  bottomry  hyi>othecatlon;  Han*iman 
T.  Dodge,  11  Fed.  Gas.  603,  dismissing  libel  for  lack  of  proof;  Scott 
V.  The  Morning  Glory,  21  Fed.  Gas.  846,  sustaining  exception  to  llbe! 
on  ground  that  it  did  not  allege  necessity  for  credit;  Stephenson  v. 
The  Francis,  21  Fed.  720,  holding  fact  or  presumption  of  necessity 
for  credit  as  well  as  for  supplies,  must  exist;  The  H.  B.  Foster,  3 
Ware,  168,  F.  G.  6,291,  holding,  to  support  maritime  lien,  supplies 
must  be  necessary  and  creditor  must  exercise  reasonable  diligence 
to  ascertain  the  fact;  Holcroft  v.  Halbert,  16  Ind.  258,  requiring 
showing  of  apparent  necessity  for  procurement  of  supplies  by  mas- 
ter to  establish  lien;  The  Glara.  A.  Mclntyre,  94  Fed.  558,  denying 
Uen  for  alleged  advancements  In  absence  of  showing  thereof  and  of 
necessity  therefor. 

Glted,  arguendo,  in  Revenue  Gutter,  No.  1,  1  Brown's  Adm.  81, 
F.  G.  11,713,  holding  assignee  for  sums  furnished  to  aid  In  construc- 
tion of  builder's  Interest  in  vessels,  had  no  lien;  Nlppert  v.  The 
Williams,  39  Fed.  828,  reviewing  cases,  holding  creditors  who  ad- 
vance necessary  money  to  master  in  foreign  port,  have  lien  on  hoat 
therefor;  Gunningham  v.  Hall,  1  Gliff.  50,  F.  G.  8,481,  discussing  cir- 
cumstances under  which  lien  attaches. 

Modified  and  overruled  in  The  Grapeshot,  9  Wall.  137,  19  L.  654, 
The  Lulu,  10  WalL  203,  19  L.  909,  The  Xalorama,  10  WaU.  209,  210, 
19  L.  942,  945,  The  Native,  14  Blatchf.  35,  F.  G.  10,054,  collecting 
cases,  and  The  Tangier,  2  Low.  9,  F.  G.  13,744,  all  holding  prima 
facie  presumption  of  necessity  for  credit  arises  upon  proof  of  ne- 
cessity for  supplies  and  repairs,  and  credit  grlven;  Steamboat  Wash- 
ington Irving,  2  Ben.  319,  F.  G.  17,244,  holding  presence  In,  foreign 
port  creates  presumption  of  necessity  for  credit;  The  St  Joseph. 

1  Brown's  Adm.  205,  206,  F.  G.  12,229,  holding  rule  not  changed 
by  leading  case.  Distinguished  in  The  A.  R.  Dunlap,  1  Low.  355, 
358,  359,  360,  F.  G.  513,  holding  principle  of  leading  case  not  ap- 
plicable to  materialmen  as  to  whom  lien  attaches,  though  necessity 
for  credit  not  shown.    Distinguished  as  to  facts  In  The  Maltland* 

2  Biss.  204,  205,  207,  F.  G.  8,979,  reviewing  cases,  where  contract 
was  with  owner  and  libellants  had  not  ascertained  necessity  for 
repairs  or  credit;  The  Mary  Bell,  1  Sawy.  139,  F.  G.  9,199,  where 
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•controversy  was  between  owners  and  creditors,  contract  having 
been  made  with  former.  Denied  In  The  St.  Lawrence,  3  Ware, 
214,  F.  G.  12,234,  sustaining  materialman's  lien. 

Haritlme  Hens. —  No  necessity  which  will  support  a  lien  for  sup- 
plies exists  where  supplies  are  furnished  at  fixed  place,  on  an  ac- 
<!Ount  current,  and  under  general  arrangement  with  the  master,  who 
was  also  owner,  p.  861. 

Cited  and  principle  applied  In  Hill  v.  The  Golden  Gate,  12  Fed. 
Cas.  156,  161,  165,  collecting  cases,  holding  no  lien  exists  for  sup- 
plies furnished  in  home  port.  See  also,  arguendo,  The  Glenmont, 
^  Fed.  404,  collecting  cases,  Trhere  supplies  furnished  In  port 
where  vessel  built,  In  State  where  one  owner  resided. 

Denied  In  Gill  v.  The  Continental,  10  Fed.  Cas.  372,  373,  review- 
ing cases,  holding  claims  for  supplies  furnished  In  home  port  stand 
■on  same  footing  with  those  furnished  In  foreign  port. 

Maritime  Hens,  being  tacit  and  secret,  should  be  limited  strictly 
to  the  necessities  of  commerce  which  created  them,  p.  361. 

Cited,  arguendo.  In  The  Skylark,  2  Blss.  253,  F.  C.  12,928,  holding 
It  Is  doubtful  whether  any  claim  except  bottomry  bond  would  be 
valid  against  properly-recorded  mortgage  on  ship;  The  Joseph  Grant, 
1  Blss.  196,  F.  C.  7,538,  to  effect  that  maritime  Hens  are  strlctl  juris. 

Shipping -^  Foreign  port — Fort  situated  without  the  State  of 
vessel's  home  port,  is  foreign,  p.  362. 

Cited  and  principle  applied  in  The  Canada,  7  Sawy.  176,  7  Fed. 
121,  Whltlock  V.  The  Thales,  29  Fed.  Cas.  1063,  and  The  H.  C.  Grady, 
£7  Fed.  235,  collecting  cases,  all  holding  foreign,  a  port  In  a  differ- 
ent State  of  the  Union  from  that  of  vessel's  home  port 

Miscellaneous. —  Cited  In  Justl  Pon  v.  The  Arbustcl,  14  Fed.  Cas. 
62,  holding  mortgagees  entitled  to  litigate  their  rights  to  fund  rep- 
resenting vessel  In  Admiralty  Court;  The  Templar,  59  Fed.  206,  col- 
lecting cases,  holding  llmltatlon£{  on  master's  authority  not  removed 
by  liens  established  by  State  law. 

19  How.  362,  15  L.  662,  TOD  v.  PRATT. 

Case  decided  on  same  grounds  as  Pratt  v.  Reed,  supra. 

Cited  In  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  165,  to  point  that 
no  lien  attaches  for  supplies  furnished  in  home  port;  The  Clara  A. 
Mclntyre,  94  Fed.  558,  denying  lien  for  alleged  advancements  In  ab- 
sence of  showing  thereof,  and  of  necessity  therefor. 

Cited,  arguendo.  In  The  Joseph  Grant,  1  Blss.  196,  F.  0.  7,538, 
to  effect  that  maritime  liens  are  strlctl  juris. 

19  How.  363-^66,  15  L.  666,  UNITED  STATES  v.  SUTHERLAND. 

Public  lands  —  Mexican  grants. —  Want  of  delivery  of  judicial 
possession  of  Mexican  grant,  until  after  American  authority  estab- 
lished, does  not  necessarily  affect  grantee's  title,  where  not  void 
for  uncertainty,  p.  364. 
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Public  lands  —  Mexican  grants. —  Considerations  of  sparseness  of 
population,  small  value  of  land  and  lack  of  surveying  instruments, 
should  influence  courts  in  favor  of  Mexican  grants  In  California  in 
determining  their  validity  and  boundaries  where  possible  to  locate 
the  same  from  the  description,  pp.  364,  365. 

Cited  and  principle  applied  In  Ferris  v.  Coover,  10  Cal.  629,  review- 
ing cases,  holding  admissible,  parol  proof  of  circumstances  under 
which  grant  In  little  known  country  made,  to  explain  intention  of 
parties. 

Distinguished  in  United  States  v.  Folsom,  7  Sawy.  604,  F.  C. 
16,127,  restricting  grant  of  **one  league,  a  little  more  or  less,"  to 
exactly  one  league,  where  one  boundary  omitted. 

Public  lands. —  Mexican  grant  of  tract  of  land  by  its  known 
designation,  accompanied  by  a  dlsefio,  showing  boundaries,  is  suffi- 
cient, though  neither  boundaries  nor  quantity  are  designated  in 
grant,  p.  365. 

Cited  and  rule  applied  in  Phelan  v.  Poyoreno,  74  CaL  456,  13  Pac 
684,  holding  a  Mexican  grant  of  land  by  its  Icnown  designation,  with- 
out si>ecifying  boundaries,  sufficient 

19  How.  366-373,  16  L.  684,  FELLOWS  v.  BLACKSMITH, 

Indians. —  Under  Indian  treaties,  providing  for  cession  of  lands 
and  removal  of  tribe  to  west  of  the  Mississippi,  no  one  but  the 
Federal  government  could  enforce  their  removal;  and  one  holding 
a  State  grant  to  lands  so  ceded,  is  a  trespasser  if  he  attempts  to 
enter  upon  them  prior  to  their  removal,  pp.  370,  371,  372. 

Cited  and  followed  in  New  York  v.  Dibble,  21  How.  371,  16  L. 
151,  S.  C,  when  in  New  York  Court  of  Appeals,  sub  nom.  People 
V.  Dibble,  16  N.  Y.  217,  and  The  New  York  Indians,  5  WalL  770, 
18  L.  712,  all  holding  these  Indians  entitled  to  undisturbed  enjoy- 
ment of  their  lands  until  removed  therefrom  by  government  pur- 
suant to  treaty;  New  York  Indians  v.  United  States,  170  U.  S.  28, 
42  L.  937,  18  S.  Ct  538,  holding  title  to  Kansas  lands  not  forfeited 
by  the  Indians  for  failing  to.  emigrate  under  the  treaty.  Cited,  ar- 
guendo, in  Elk  V.  Wilkins,  112  U.  S.  109,  28  L.  649,  5  S.  Ct  49,  col- 
lecting cases,  upon  question  whether  State  can  confer  citizenship 
on  an  Indian;  United  States  v.  Kagama,  118  U.  S.  384,  30  L.  231, 
16  S.  Ct  1114,  reviewing  cases,  sustaining  paramount  authority 
of  Federal  government  ove^  Indian  reservations  and  crimes  commit- 
ted thereon;  People  v.  Dibble,  16  N.  Y.  226,  dissenting  opinion,  ma- 
jority holding  intruder  on  still  occupied  Indians'  reservation,  sub- 
ject to  prosecution  under  State  law,  notwithstanding  cession  treaty; 
Moore  v.  Board  of  Commissioners,  etc.,  2  Wyo.  22,  holding  Terri- 
tory cannot  collect  taxes  in  or  exercise  political  power  over  In- 
dian country. 

Distinguished  in  In  re  Narragansett  Indians,  20  R  L  770,  40  AtL 
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368,  revlewlDg  cases,  sustaining  authority  of  State  to  purchase  tribal 
lands  and  terminate  tribe's  existence. 

Treaties. —  An  executed  and  ratified  treaty  becomes  the  supreme 
law  of  the  land,  and  its  validity  cannot  be  questioned  by  courts,  p. 
372. 

Cited  and  principle  applied  in  In  re  Race  Horse,  70  Fed.  607, 
collecting  cases,  hdlding  Indians'  right  to  hunt  under  treaty  could 
not  be  restricted  by  State  law.  Cited  also  in  Holden  v.  Joy,  17 
WalL  242,  21  L.  534,  recognizing  validity  of  treaty  with  Cherokees 
relative  to  latter  s  lands;  United  States  v.  New  York  Indians,  173 
U.  S.  409,  19  S.  Ct  490,  holding,  arguendo,  an  executed  and  ratified 
treaty  not  subject  to  attack  in  court  See  also  note  to  81  Am. 
Dec.  640. 

Miscellaneous. —  Cited  in  Benson  v.  United  States,  44  Fed.  179, 
incidentally  referring  to  dispute  between  New  York  and  Massa- 
chusetts relating  to  these  Indian  lands. 

19  How.  373-S76,  16  L.  687,  ROBERTS  v.  COOPER 

Appeal  and  error. —  Where  judgment  is  for  money,  demand  for 
a  sum  certain,  where  case  is  brought  upon  writ  of  error.  Supreme 
Court  will  entertain  motion  to  enlarge  insutficient  security,  p.  875. 

Cited  and  principle  applied  in  Richardson  v.  Richardson,  82  Mich. 
807,  46  N.  W.  671,  collecting  cases,  Requiring  additional  bond  to  se- 
cure whole  amount,  on  appeals  from  decree  for  unsecured  money. 

Appeal  and  error. —  After  verdict  and  judgment  in  ejectment,  on 
which  nominal  damages  are  awarded,  and  writ  of  error  sued  out 
and  security  given.  Supreme  Court  cannot  enlarge  security  to  cover 
apprehended  damages  to  defendant  in  error,  p.  375. 

Cited  and  principle  applied  in  Butchers'  Assn.  v.  Slaughter-House 
Co.,  1  Woods,  62,  F.  C.  2,234,  holding  court  could  not  order  additional 
bond  after  writ  of  error  allowed  and  bond  given.  Cited  also  in 
Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387,  390,  27  L.  613,  614,  2 
S.  Ct  919,  922,  reviewing  cases,  holding  appeal  bond  for  supersedeas 
of  execution  on  foreclosure  decree  not  security  for  rents  and  profits 
pending  appeal;  Ferguson  v.  Dent,  29  Fed.  2,  holding  bond  large 
enough  to  cover  damages  pending  appeal  intended  as  supersedeas, 
operated  as  such  though  form  defective. 

Distinguished  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  401,  27 
L.  618,  2  S.  Ct  932,  dissenting  opimon,  majority  holding  appeal 
bond  not  security  for  value  of  use  and  detention  of  property  pend- 
ing appeal;  Tarpey  v.  Sharp,  12  Utah,  388,  389,  390,  43  Pac.  105, 
106,  holding  supersedeas  bond  on  appeal  from  judgment  In  eject- 
ment under  State  practice,  secured  rents  and  profits  pending  ap- 
peal; In  re  Qleeson,  192  Fa.  St  284,  43  Atl.  1033,  holding  appeal  bond 
in  ejectment  suit,  security  for  value  of  use  and  detention  pending 
appeaL 
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19  How.  376-378,  15  L.  688,  McREA  v.  BRANCH  BANK  OP  ALA- 
BAMA. 

Equity  —  Parties. —  To  bill  by  creditor  to  subject  to  his  claim, 
property  given  in  trust  to  secure  debtor's  surety,  the  trustee  and 
surety  are  Indispensable  parties,  p.  377. 

Cited  and  principle  applied  in  Shipp  ▼.  Williams,  62  Fed.  6,  22  U. 
S.  App.  380,  collecting  cases,  denying  to  Federal  court  jurisdiction 
of  suit  to  foreclose  trust  deed,  where  debtor  and  trustee  citizens  of 
same  State. 

Fraudulent  conveyances. —  In  creditor's  suit  to  subject  property 
g^iven  in  trust  to  secure  debtor's  surety,  on  ground  of  debtor's  sub- 
sequent fraudulent  conveyance  thereof  to  third  person  to  defeat 
creditor,  trustee  and  surety  need  not  be  joined,  p.  378. 

19  How.  878-381,  15  L.  689,  MICHIGAN  CBNTBAL  R.  R.  CO.  ▼. 
MICHIGAN  SOUTHERN  R.  R.  CO. 

Supreme  Court. —  Record  must  show,  by  direct  averment  or  nec- 
essary intendment,  that  the  requisite  questions  arose,  and  were 
decided  as  required,  in  order  to  give  Supreme  Court  jurisdiction 
under  twenty-fifth  section  of  judiciary  act,  and  judge's  opinion  is 
not  part  of  the  record,  pp.  379-381. 

Cited  in  Fleming  v.  Claris,  12  Allen,  198,  holding  writ  of  error 
should  be  dismissed  as  improvidently  issued,  where  grounds  there- 
for not  shown  by  record. 

19  How.  382-383,  16  L.  690,  BALLARD  v.  THOMAS. 

Customs  duties  levied  on  imported  goods  upon  the  valuation 
charged  in  the  invoices  were  lawfully  exacted,  and  entry  therein 
that  a  reduction  would  be  aUowed  for  payment,  would  not  justify  a 
corresponding  reduction  in  the  duties,  pp.  382,  383. 

Distinguished  in  Arthur  v.  Goddard,  96  U.  S.  146,  24  L.  815,  and 
S.  C,  when  in  Circuit  Court,  sub  nom.  Goddard  v.  Arthur,  13 
Blatchf.  439,  F.  C.  5,489,  holding,  where  invoice  stated  terms  of 
sale  to  be  for  cash,  duty  should  have  been  on  cash  valuation  stated 
therein. 

Customs  duties. —  The  only  change  effected  by  the  act  of  March 
3,  1851,  relating  to  assessment  of  duties,  was  of  the  time  with  ref- 
erence to  which  valuation  of  imported  articles  was  to  be  taken,  p. 
383. 

19  How.  384-885,  15  L.  623,  PLATT  v.  JEROME. 

Attorney  and  client. —  Cause  may  be  dismissed  in  appellate  court 
by  stipulation  of  settlement  between  the  parties  without  attor- 
ney's consent,  notwithstanding  latter's  lien  on  any  judgment  whicli 
may  have  been  recovered  below,  p.  781. 
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Cited  and  principle  applied  in  Randall  y.  Tan  Wagenen,  115  N. 
Y.  531,  12  Am.  St.  Rep.  829,  22  N.  E.  362,  holding  attorney  could 
not  maintain  action  for  settlement  and  discontinuance  of  suit  by 
parties  before  judgment,  without  his  consent  Cited  also  In  Hor- 
ton  V.  Champlin,  12  R.  I.  55G,  34  Am.  Rep.  728,  reviewing  cases, 
holding  attorney's  lien  on  Judgment  for  fee  did  not  authorize  him  to 
bring  action  of  debt  thereon. 

Courts  will  protect  Interests  of  assignees  of  parties  to  a  suit  and 
give  them  the  control  thereof,  p.  385. 

Cited,  arguendo,  in  Hazleton  Tripod-Boiler  Co.  v.  Citizens'  Street 
Ry.,  72  Fed.  328,  holding  in  many  States  laws  permit  assignees  of 
Interests  in  pending  actions  at  law  to  assert  their  rights  therein. 

19  How.  385-388,  16  L.  662,  UNITED  STATES  v.  CITY  BANK  OF 
COLUMBUS. 

Supreme  Court. —  Questions  certified  from  Circuit  Court  will  not 
be  responded  to  where  facts  necessary  to  their  determination  are 
not  stated  on  the  record,  p.  388. 

Cited  and  principle  applied  in  Havemeyer  y.  Iowa  County,  3 
Wall.  304,  1^  L.  42,  refusing  answer  to  merely  abstract  proposition 
certified  from  Circuit  Court;  Jewell  v.  Knight,  123  U.  S.  433,  31  L. 
193,  8  S.  Ct.  194,  collecting  cases,  holding,  where  question  certified 
is  compounded  of  law  and  fact,  fact  must  be  distinctly  found. 
Cited  also  in  Danielle  v.  Railroad,  8  Wall.  256,  18  L.  225,  reviewing 
cases,  denying  jurisdiction  of  Supreme  Court  where  whole  case 
sent  up  on  certificate  of  division. 

Miscellaneous. —  Cited  in  Merchants'  Nat  Bank  v.  State  Nat 
Bank,  8  Cliff.  207,  F.  C.  9,449,  collecting  cases,  upon  national  bank 
cashier's  authority  to  certify  checks  of  third  person. 

19  How.  388-390,  15  L.  655,  BURKE  v.  GAINES. 

Suinreme  Court. —  Where  defendant  in  ejectment  merely  objected 
to  validity  of  plaintiflTs  title  set  up  under  Federal  statutes,  and  State 
court  decision  was  in  favor  of  it,  Supreme  Court  could  not  enter- 
tain writ  of  error,  p.  390. 

Cited  in  Missouri  v.  Andriano,  138  U.  S.  501,  84  L.  1014,  11  S.  Ct 
387,  collecting  cases,  holding  Supreme  Court  has  no  jurisdiction  to 
review  State  court  decision  in  favor  of  right  claimed  under  Federal 
statute. 

19  How.  890-893,  15  L.  663,  BULKLBY  v.  HANOLD;  STURGIS  v. 
HANOLD. 

Sales. —  Under  law  of  Louisiana,  in  case  of  breach  of  implied  war- 
ranty, vendee  may  either  restore  property  and  maintain  action  of 
redhibition  to  rescind  the  contract,  or  he  may  maintain  action  for 
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difference  In  real  value  and  value  of  the  article  as  warranted,  to- 
gether with  expenses  incurred  by  reason  of  the  breach,  pp.  391,  392. 

Cited,  arguendo,  in  Nashua  Iron,  etc..  Go.  v.  Brush,  91  Fed.  216, 
50  TJ.  8.  App.  467,  collecting  cases,  discussing  measure  of  damages 
for  breach  of  implied  warranty  by  vendor. 

Sales. —  Bights  under  contract  of  sale  of  vessel  are  determined 
by  laws  of  place  of  sale,  irrespective  of  residence  of  vendors,  p.  392. 

Cited  in  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  415,  57  Am.  Bep. 
568,  7  AtL  420,  collecting  cases,  holding  title  to  safe,  of  bona  fide 
vendee,  from  one  who  had  no  title,  determined  by  lex  loci  contractus. 

Distinguished  in  The  Avon,  1  Brown's  Adm.  175,  F.  C.  680,  col- 
lecting cases,  holding  lex  loci  contractus  did  not  apply  to  relieve 
Canadian  ship  sold  in  Canada  from  lien  under  American  law. 

Sales. —  Louisiana  civil  code,  and  n6t  the  general  commercial  law 
governs  contract  of  sale  made  and  executed  there,  p.  893. 

19  How.  893-638,  15  L.  691,  DBBD  SCOTT  v.  SANDFOKD. 

Courts. —  Where  plea  in  abatement  for  failure  to  show  the  neces- 
sary Jurisdictional  diverse  citizenship  has  been  overruled  in  the 
Circuit  Court,  and  defendant  has  pleaded  to  the  merits,  the  ques- 
tion is  still  reviewable  in  Supreme  Court,  and  the  judgment  may 
be  reversed  for  failure  of  jurisdiction,  pp.  401,  402,  403,  427. 

Cited  and  principle  applied  in  Mansfield,  etc.,  By.  v.  Swan,  111 
U.  8.  383,  28  L.  464,  4  S.  Ct  512,  reviewing  eases,  reversing  judg- 
ment for  error  in  denying  motion  to  remand  to  State  court,  though 
aggrieved  party  did  not  complain;  Van  Antwerp  v.  Hulburd,  7 
Blatchf.  442,  F.  C.  16,826,  dismissing  case  for  want  of  jurisdiction 
irrespective  of  whether  plea  thereto  was  good  or  not  See  also  note 
to  1  McCrary,  86. 

Distinguished  in  Pond  v.  Vermont  Valley  B.  B.,  12  Blatchf.  290, 
F.  C.  11,265,  collecting  cases,  sustaining  jurisdiction  where  defend- 
ants, residents  of  other  States  than  that  in  which  suit  brought, 
voluntarily  submitted  thereto. 

Courts. —  To  maintain  suit  in  Federal  Circuit  Court  on  ground  of 
diverse  citizenship,  it  must  be  distinctly  averred,  and  failure  thereof 
cannot  be  waived,  p.  402. 

Cited  and  principle  applied  in  Merrill  v.  Petty,  16  Wall.  346,  21  L. 
601,.  holding  consent  cannot  give  jurisdiction;  Adams  v.  County  of 
Bepublic,  23  Fed.  212,  collecting  cases,  holding  facts  necessary  to 
confer  Jurisdiction  in  Federal  court  must  be  averred. 

Pleading. —  In  absence  of  plea  in  abatement  to  the  jurisdiction  on 
ground  of  citizenship,  where  want  of  jurisdiction  does  not  other?dse 
appear  on  the  record,  the  undisputed  averment  thereof  is  taken  as 
true,  p.  402. 
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Cited  and  principle  applied  in  Imi>erial  Refining  Co.  v.  Wyman, 
88  Fed.  670,  3  L.  B.  A.  606,  and  n.,  holding  special  plea  in  abate- 
ment necessary  to  put  in  issue  properly-averred  citizenship  upon 
which  jurisdiction  dei>ends.  Cited  also  in  Cuthbert  v.  Galloway, 
36  Fed.  469,  requiring  certainty  in  a  plea  to  the  jurisdiction. 

Appeal  and  error. —  Where  a  case  is  brought  up  to  the  Supreme 
Court  by  writ  of  error,  the  whole  record  is  before  the  court  for 
review,  p.  403. 

Cited,  arguendo,  in  Garwood  t.  Simpson,  8  Cal.  109,  holding,  on 
appeal  from  order  denying  motion  for  new  trial,  and  from  judgment, 
the  whole  record  would  have  been  before  the  court. 

Indian  tribal  governments  were  treated  by  the  whites  as  inde- 
pendent communities,  and  Indians  could  be  naturalized  by  congres- 
sional authority.  Upon  taking  up  their  abodes  among  the  whites, 
Indians  are  entitled  to  similar  rights  and  privileges  with  other  resi- 
dent foreigners,  p.  404. 

Cited  and  principle  applied  in  Bx  parte  Kenyon,  6  Dill.  390,  F.  C. 
7,720,  holding,  for  purposes  of  jurisdiction,  Indian,  by  leaving  his 
tribe,  became  a  citizen  of  the  United  States;  Bx  parte  Beynolds,  6 
Dill.  397,  400,  F.  C.  11,719,  holding  marriage  to  Choctaw  woman,  sep- 
arated from  her  tribe,  living  among  whites,  did  not  make  husband 
an  Indian;  United  States  v.  Elm,  26  Fed.  Cas.  1007,  holding  Indians, 
living  among  the  white  population,  whose  tribal  organization  had 
become  defunct,  became  citizens  under  fourteenth  amendment; 
Parent  v.  Walmsly*s  Admr.,  20  Ind.  86,  holding  Indian  may  be  a 
bona  ilde  resident  and  entitled  to  transfer  property  by  devise. 

Distinguished  in  Elk  v.  Wilkins,  112  U.  S.  101,  28  L.  646,  6  S.  Ct. 
46,  requiring  naturalization  as  prerequisite  to  member  of  existing 
Indian  tribe  becoming  a  citizen. 

Coortfli  —  Citisens. —  African  negroes,  descendants  of  slaves,  were 
not  citizens  within  the  meaning  of  the  Constitution,  as  shown  by 
contemporary  and  subsequent  State  and  Federal  legislation,  and, 
therefore,  not  entitled  to  sue  as  a  citizen  in  Federal  courts,  pp.  404, 
406»  411-427,  477. 

Cited  and  relied  upon  in  Donovan  v.  Pitcher,  63  Ala.  416,  26  Am. 
Bep.  636,  holding  free  negroes  could  not  inherit  lands  which  de- 
scended to  them  in  1869;  Clark  v.  Gautler,  8  Fla.  362,  denying  habeas 
corpus  to  negroes  by  which  to  try  their  right  to  freedom  when  con- 
tested; Mitchell  V.  Wells,  37  Miss.' 269,  260,  holding  freedman  re- 
siding in  free  State' could  not  exercise  citizen's  right  to  sue  or  hold 
property  in  Mississippi.  Cited  also  in  Ho  Ah  Kow  v.  Nunan,  6  Sawy. 
661,  F.  C.  6,646,  considering  circumstances  of  passage  of  an  ordi- 
nance and  general  understanding  relating  thereto  in  determining 
it,  contemplated  only  a  particular  race;  Johnson  v.  Beynolds,  44 
Ala.  690,  construing  certain  laws  according  to  long  practical  con- 
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stniction;  Plessy  v.  Ferguson,  163  U.  S.  559,  41  L.  2&1,  16  S.  Gt  1146, 
dissenting  opinion,  majority  holding  constitutional,  a  State  law 
providing  for  separate  railway  coaches  for  difPdrent  races;  Opinion 
of  Supreme  Ck>urt,  44  Me.  520,  dissenting  opinion,  majority  holding 
negroes  entitled  to  vote  as  citizens;  Shaw  ▼.  Brown,  35  Miss.  315, 
holding  a  freedman,  native  of  Mississippi,  living  in  free  State,  en- 
titled to  receive  bequest;  Bums  v.  The  State,  48  Ala.  197,  17  Am. 
Hep.  35,  holding  intermarriage  between  negroes  and  whites,  legal 
under  civil  rights  bill;  People  v.  Washington,  36  Gal.  663,  sustain- 
ing and  applying  civil  rights  act;  %Villiams  v.  Johnson,  30  Md.  505. 
96  Am.  Dec.  614,  holding  abolition  of  slavery  did  not  defeat  pend- 
ing action  of  trover  for  price  of  slave. 

Referred  to  as  ovemiled  by  the  fourteenth  amendment  in  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  676,  724,  42  L.  900,  ^117,  18  S.  Ct 
467,  485,  dissenting  opinion,  in  S.  C,  when  in  District  Court,  sub 
nom.  In  re  Wong  Kim  Ark,  71  Fed.  391,  and  In  re  Look 
Tin  Sing,  10  Sawy.  359,  21  Fed.  909,  cases  determining  citi- 
zenship of  native-bom  persons  of  Chinese  race;  United  States 
y.  Petersburg  Judges,  1  Hughes,  508,  F.  C.  16,036,  Hughes's, 
J.,  opinion,  contending  for  distinction  between  rights  accruing  from 
State  and  United  States  citizenship,  respectively;  Smoot  v.  Ken- 
tucky, etc.,  Ry.,  13  Fed.  343,  coflStraing  civil  rights  act;  Mills  v. 
Green,  67  Fed.  828,  holding  certain  State  registration  laws  con- 
trary to  fourteenth  and  fifteenth  amendments;  Van  Valkenburg  v. 
Brown,  43  Gal.  47,  13  Am.  Rep.  138,  holding  fourteenth  amendment 
did  not  confer  right  of  suffrage  on  women;  Donnel  v.  The  State,  48 
Miss:  676,  12  Am.  Rep.  378,  construing  State  law  relative  to  equal 
accommodations  in  theatres;  and  State  v.  Strauder,  11  W.  Va.  803. 
808,  27  Am.  Rep.  608,  612,  holding  case  not  removable  to  Federal 
Circuit  Court  on  prisoner's  affidavit  of  prejudice;  Ex  parte  Vir- 
ginia, 100  U.  S.  365,  25  L.  686,  dissenting  opinion,  majority  holding 
Judge's  omission  to  include  negroes  in  a  Jury  panel,  indictable: 
claimed  to  have  been  overruled  by  the  thirteenth  amendment  in 
Civil  Rights  Cases,  109  U.  S.  30,  27  L.  846,  3  S.  Gt.  35,  dissenting 
opinion,  majority  holding  part  of  civil  rights  uct  unconstitutional; 
held  to  have  been  overruled  in  Hedgman  v.  Board  of  Registration, 
26  Mich.  52,  12  Am.  Rep.  298,  but  holding  Canadian-born  children  of 
former  slaves  not  citizens.  Denied  in  Smith  v.  Moody,  26  Ind.  303, 
holding  free  negroes  citizens;  Opinion  of  Supreme  Court,  44  Me. 
508,  509,  546,  reviewing  authorities,  holding  negroes  entitled  to  vote 
as  citizens;  Anderson  v.  Millikin,  9  Ohio  St  572,  holding  free  negroee 
entitled  to  vote. 

African  negroes,  when  the  Constitution  was  adopted,  were  uni- 
versally considered  a  subject  and  inferior  class  of  beings,  and  hav- 
ing, whether  emancipated  or  not,  no  rights  or  privileges  but  what 
the  dominant  race  chose  to  grant  them,  pp.  405,  407-^12. 

Cited  and  principle  applied  in  Lonas  v.  The  State,  3  Heisk.  812, 
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sustaining  State  law  prohibiting  intermarriage  of  whites  and 
blaclcs;  Bailey  v.  Poindexter,  14  Gratt.  193,  holding  any  devise  to 
negroes,  except  of  freedom,  being  void,  testamentary  provision  for 
them  to  elect  whether  they  should  be  free,  was  void.  Cited  also, 
arguendo,  in  Wainwright  v.  Bridges,  19  La.  Ann.  243,  dissenting 
opinion,  majority  holding  no  recovery  could  be  had  on  note  for  pur- 
chase price  of  slaves;  Cory  v.  Carter,  48  Ind.  339,  discussing  ne- 
gro's right  to  admission  into  school  provided  for  whites. 

Denied  in  Ferguson  v.  Gies,  82  Mich.  361,  21  Am.  St.  Rep.  578, 
46  N.  W.  719,  9  L.  R.  A.  590,  and  note,  holding  damages  recoverable 
by  negro  for  discrimination  against  him  by  restaurant  keeper  as  to 
part  of  room  in  which  he  could  be  served. 

Comstitutlonal  law. —  It  is  the  proviroe  of  the  political  or  legisla- 
tive, and  not  of  the  Judicial  power  to  pass  upon  the  Justice  or  policy 
of  the  laws  and  constitutional  provisions,  the  latter' s  duty  being 
to  Interpret  and  administer  them,  p.  405. 

United  States. —  Congress  had  no  constitutional  power  to  natur- 
alize native  or  foreign  negroes,  p.  420. 

Citizenship. —  The  States  may  confer  on  individuals  the  rights 
of  a  citizen  within  their  borders,  but  since  the  Constitution,  they 
cannot  invest  them  with  the  character  or  rights  of  United  States 
citizens,  pp.  405,  406,  407,  422. 

Cited  and  principle  applied  in  Minneapolis  v.  Reum,  56  Fed.  581,  12 
U.  S.  App.  446,  holding  grant  by  State  to  a  foreigner,  of  rights  of  citi- 
zenship, did  not  constitute  him  a  United  States  citizen;  McCarthy 
V.  Froelke,  63  Ind.  511,  holding  foreign  resident  entitled  to  vote 
under  State  law,  could  also  hold  oifice;  Opinion  of  Justices,  41  N. 
H.  556,  sustaining  constitutionality  of  State  law  conferring  rights  of 
citizens  on  negroes;  In  re  Wehlitz,  16  Wis.  447,  448,  454,  84  Am.  Dec. 
702,  703,  708,  holding  persons  invested  with  rights  of  citizenship 
within  a  State,  liable  for  military  service.  Cited  also,  arguendo,  in 
Boyd  v.  Thayer,  143  U.  S.  159,  36  L.  108,  12  S.  Ct  381,  reviewing 
cases,  holding  collective  naturalization  effected  by  admission  of 
Nebraska;  Ex  parte  Kinney,  3  Hughes,  13,  F.  C.  7,825,  collecting 
cases,  distinguishing  between  privileges  of  citizens  of  the  United 
States  and  those  of  the  States.    See  also  note  to  97  Am.  Dec.  263. 

Aliens. —  The  pow^r  of  naturalization  granted  to  the  Federal 
government,  is  confined  to  the  removal  of  the  disabilities  of  foreign 
birth,  pp.  417,  420,  578. 

Onrtis'B,  J.,  opinion  cited,  arguendo,  in  United  States  v.  Rhodes, 
1  Abb.  (U.  S.)  44,  45,  F.  C.  16,151,  reviewing  cases,  discussing  ne- 
gro's status  and  right,  when  a  foreigner,  to  be  naturalized. 

Citizens. —  Persons  may  be  citizens,  though  they  exercise  no 
share  of  the  political  power  and  are  incapacitated  from  holdlnf 
particular  offices,  p.  422. 
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Cited,  arguendo,  In  New  Hartford  y.  Canaan,  54  Conn.  47,  5  AtL 
8G6,  determining  pauper  residence  of  naturalized  citizen's  son;  White 
T.  Clements,  39  Ga.  276,  dissenting  opinion,  majority  holding  negro 
entitled  to  hold  office. 

United  States. —  No  change  in  public  opinion  in  relation  to  the 
negro  race,  but  only  a  constitutional  amendment  In  the  mode  pre- 
scribed In  that  Instrument,  should  induce  courts  to  construe  it 
more  liberally  towards  negroes,  p.  426. 

Cited  and  principle  applied  in  State  t.  Wrightson,  56  N.  J.  L.  211, 
213,  28  AtL  65,  66,  22  L.  R.  A.  559,  560,  affirming  domination  of  the 
Constitution,  notwithstanding  usage  and  practical  construction  to 
the  contrary.  Cited,  arguendo,  in  Jackson  v.  Steamboat  Magnolia,  20 
How.  334,  15  L.  926,  dissenting  opinion,  majority  sustaining  ad- 
miralty Jurisdiction  on  nayigable  river,  infra  corpus  comitatus. 

SupremB  Court — On  writ  of  error  to  a  State  court.  Supreme 
Court  must  dismiss,  unless  record  shows  Jurisdiction,  and  has  no 
further  right  to  examine  or  decide  any  question  presented  by  the 
record,  p.  428. 

Supreme  Court  is  not  prevented,  on  writ  of  error,  from  reviewing 
erroneous  Judgment  pronounced  by  Circuit  Court  on  the  merits,  be- 
cause it  had  decided  against  latter  court's  Jurisdiction  on  a  plea  in 
abatement  thereto,  pp.  428,  429,  430,  455,  456. 

Cited  In  Ex  parte  Hill  v.  Confederate  States,  38  Ala.  453,  and 
Apperson  v.  Ford,  23  Ark.  764,  holding  decision  against  Jurisdiction 
did  not  preclude  court  from  deciding  questions  presented  by  the 
record. 

Territories. —  Constitutional  provision,  conferring  on  Congress 
power  "  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  •  •  •  belonging  to  the  United  States," 
related  only  to  lands  which  had  been  or  then  were  claimed  by  a 
State,  and  had  no  application  to  after-acquired  territory,  pp.  436-446. 

Denied  In  United  States  v.  Nelson,  29  Fed.  204,  affirmed  in  Nelson 
V.  United  States,  12  Sawy.  288,  30  Fed.  115,  holding  provision  ap- 
plicable to  Alaska;  Treadway  v.  Schnauber,  1  Dak.  Ter.  263,  46  N. 
W.  473,  reviewing  authorities,  holding  Federal  power  to  govern 
Dakota,  derived  from  this  section;  Bx  parte  Bushnell,  9  Ohio  St 
228,  holding  provision  applicable  to  all  territories. 

Territories. —  The  Constitution  confers  no  power  on  the  Federal 
government  to  establish  or  maintain  colonies;  but  it  may  enlarge 
its  territory  by  admitting  new  States,  and  for  that  purpose  acquire 
land  to  be  governed  by  Congress  until  fit  for  admission,  pp.  446,  447. 

Cited  and  principle  applied  in  Nelson  v.  United  States,  12  Sawy. 
288,  30  Fed.  115,  holding  Alaska  constitutionally  acquired  and 
governed  by  Congress;  In  re  Osterhaus,  18  Fed.  Cas.  895,  896^  col- 
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lecting  cases,  holding  courts  established  in  territories  in  pursuance 
of  power  to  govern  territories,  were  United  States  courts;  New 
Mexico  V.  Tarberry,  2  N.  Mex.  450,  451,  holding  Federal  govern- 
ment had  power  to  govern  territories;  Watts  v.  United  States,  1 
Wash.  Ter.  296,  afllrmlng  the  Federal  government's  obligation  to 
maintain  the  territorial  laws  In  territory  Jointly  occupied  by  British 
and  American  forces;  Downes  v.  Parshall,  8  Wyo.  427,  26  Pac.  995, 
holding  plenary  legislative  power  of  Congress  over  the  territories, 
not  restricted  by  constitutional  provision  granting  Congress  power 
to  pass  bankruptcy  laws;  Wagner  v.  Harris,  1  Wyo.  198,  holding 
Congress  has  exclusive  and  universal  poWer  in  the  territories. 
Cited  also  in  People  v.  De  La  Guerra,  40  Cal.  342,  holding  power  to 
withhold  rights  of  citizenship  from  native  Califomlan  ceased  upon 
admission  of  the  State  Into  the  Union. 

Distinguished  in  Forbes  v.  Scannell,  13  CaL  282,  holding  Con- 
gress' governmental  power  limited  to  territories  within  dominion 
of  the  United  States. 

Territories  —  Slaves. —  Congress  holds  the  territories  In  trust 
for  the  benefit  of  the  whole  people,  and  its  legislation  relating  to 
them  is  limited  by  all  the  constitutional  restrictions  upon  It  relating 
to  personal  and  property  rights,  including  right  in  slaves;  so  that 
the  Missouri  compromise  was  unconstitutional  and  void,  and  slaves 
were  not  made  free  by  being  carried  into  such  territory,  pp.  447-452. 

Cited  and  principle  applied  in  Ex  parte  Archy,  9  Cal.  1G2,  holding 
slaveowner  entitled  to  have  his  fugitive  slave  returned  to  him. 
Cited  also  In  Murphy  v.  Ramsey,  114  U.  S.  45,  29  L.  57,  5  S.  Ct 
764,  upon  security  of  personal  and  civil  rights  In  the  territories; 
United  States  v.  Rhodes,  1  Abb.  (U.  S.)  52,  F.  C.  16,151,  and  In  re 
Bogart,  2  Sawy.  406,  F.  C.  1,596,  as  instance  of  act  declared  uncon- 
stitutional; arguendo  in  Ex  parte  Holman,  28  Iowa,  141,  142,  dis- 
senting opinion,  majority  denying  to  State  courts  right  to  Inquire 
into  legality  of  citizen's  imprisonment  under  Federal  authority; 
Andrews  v.  The  State,  3  Heisk.  196,  dissenting  opinion,  majority 
holding  State  law  restricting  right  to  bear  arms,  constitutional. 

Slaves. —  Status  of  one  who  was  removed  from  a  slave  State  to 
a  free  State,  as  a  slave,  held  there  as  such,  and  returned  as  such 
to  a  slave  State,  depends  upon  the  law  of  the  domicile.  By  Mis- 
souri law  such  person  was  a  slave,  pp.  452,  453. 

Cited  in  Marshall  v.  Watrigant,  13  La.  Ann.  622,  holding  In- 
effectual, Judgment  of  court  of  a  State,  other  than  plaintiff's  dom- 
icile, that  she  Is  free;  Anderson  v.  Poindexter,  6  Ohio  St  723,  dis- 
senting opinion,  majority  holding  negro's  status  In  Ohio  fixed  by  law 
there,  though  his  domicile  elsewhere. 

Supreme  Court  will  not  sanction  evasion  of  the  law,  by  taking 
jurisdiction  of  action  appealed  from  Circuit  Court,  which  is  exactly 
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similar  to  one  pending  in  lower  State  court,  remanded  fi*om  State 
Supreme  Court,  from  whose  Judgment  therein  no  writ  of  error  lay» 
to  Federal  Supreme  Ck)urt,  p.  454. 

Pleading. —  At  common  law,  answer  over  to  the  merits,  after 
adverse  ruling  on  plea  in  abatement  to  the  Jurisdiction,  on  ground 
of  citizenship,  waives  the  plea;  but  there  is  some  question  whether 
the  rule  applies  to  the  Federal  courts,  per  Nelson,  J.,  p.  458. 

Cited  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A. 
505,  and  n.,  holding  special  plea  in  abatement  necessary  to  put  in 
issue  properly  averred  citizenship,  upon  which  Jurisdiction  depends. 

Slaves. —  Except  in  cases  where  the  power  is  restrained  by  the 
Federal  Constitution,  the  law  of  the  State  is  supreme  over  the  sub* 
Ject  of  slavery  within  its  Jurisdiction,  per  Nelson,  J.,  p.  450. 

Cited  and  principle  applied  in  Osbom  t.  Nicholson,  1  DilL  227,  F. 
C.  10,595,  reviewing  cases,  holding  question  of  validity  of  slave 
contracts  belongs  to  each  State  for  itself. 

Slaves. — To  a  slave,  as  such,  there  appertains,  and  can  appertain^ 
no  relation,  civil  or  political,  with  the  State  or  the  government,  per 
Daniel,  J.,  p.  475. 

Cited  in  Bailey  v.  Polndexter,  14  Gratt.  193,  holding  any  devise 
to  negroes,  except  of  freedom,  being  void,  testamentary  provision 
for  them  to  elect  whether  they  should  be  free,  was  void. 

Pleading  over  to  the  merits  after  adverse  ruling  on  plea  in 
abatement  to  the  Jurisdiction,  at  common  law,  would  constitute 
waiver  of  the  plea  in  abatement;  but  not  so  in  the  Federal  courts, 
where  Jurisdiction  must  affirmatively  appeal*,  per  Daniel*  J.,  pp. 
472-475. 

Cited  in  Imperial  Refining  Co.  v.  Wyman,  88  Fed.  576,  3  L.  R.  A. 
505,  and  n.,  holding  special  plea  in  abatement  necessary  to  put  in 
Issue  properly  averred  citizenship,  upon  which  Jurisdiction  depends. 

Slaves. —  Ordinance  of  1787,  relative  to  slavery  northwest  of  the 
Ohio,  was  superseded  by  the  Constitution  upon  its  adoption,  and 
could  furnish  no  authority  for  the  passage  of  the  act  known  as  the 
"  Missouri  compromise,"  per  Daniel*  J.,  pp.  490,  492. 

Cited  and  followed  in  Woodman  v.  Kilboum  Mfg.  Co.,  1  Abb. 
(XJ.  S.)  162, 1  Biss.  550,  F.  C.  17,978,  holding  ordinance  of  1787,  super- 
seded upon  admission  of  States  carved  out  of  the  territory  to  which 
It  applied. 

Territories. —  The  third  section  of  the  fourth  article  of  the  Con- 
stitution does  not  exhaust  congressional  powers  in  the  territories; 
Congress  may  exercise  there  all  the  powers  which  belong  to  it  as 
the  legislature  of  the  United  States,  per  Campbell,  J.,  514. 

Cited  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474, 
reviewing  authorities,  sustaining  congressional  authority  in  Dakota 
Territory. 
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Pleading. —  Judgment  on  plea  in  abatement  to  Jurisdiction,  on 
ground  of  citizenship,  conformably  to  plaintiffs  prayer,  is  not  open 
to  his  objection  on  his  writ  of  error;  and  such  plea  was  waived  by 
defendant's  pleading  to  the  merits,  per  Catron,  J.,  p.  518. 

Cited  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A. 
605,  and  n.,  holding  special  plea  in  abatement  necessary  to  put  in 
issue  properly  averred  citizenship,  upon  which  Jurisdiction  depends. 

Territories.—  Congress  derives  its  power  to  govern  the  territories 
from  the  third  section  of  the  fourth  article  of  the  Constitution,  per 
Catron,  J.,  pp.  520-523,  and  Curtis,  J.,  dissenting,  pp.  615-624. 

Cited  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474, 
reviewing  authorities,  sustaining  congressional  authority  over  Da- 
kota Territory. 

Aliens. —  The  settled  doctrine  in  Louisiana  State  courts  is,  that 
French  subjects,  inhabitants  of  Orleans  Territory,  who  came  there 
after  treaty  of  1803,  and  before  admission  of  Louisiana,  became 
citizens  of  the  United  States  upon  that  event,  per  Catron,  J.,  p.  525. 

Cited  in  Boyd  v.  Thayer,  143  U.  S.  164,  36  L.  110,  12  S.  Ct.  383, 
reviewing  cases,  noiding  a  collective  naturalization  of  the  inhabit- 
ants effected  upon  the  admission  of  Nebraska. 

Citizens.— The  citizenship  of  persons  of  all  grades  and  colore;, 
inhabiting  the  territory  acquired  from  Mexico,  France  and  Spain, 
who  were  citizens  under  the  former  government,  has  never  been 
<lue8tioned,  per  Mcliean,  J.,  dissenting,  p.  533. 

Cited,  arguendo,  in  In  re  Rodriguez,  81  Fed.  351,  discussing  eli- 
gibility of  Mexican  Indian  to  be  naturalized. 

Slaves.— Slavery  exists  only  by  positive  law;  either  express,  as 
by  statutory  enactment,  or  otherwise,  as  when  founded  in  usage, 
per  McLean,  J.,  dissenting,  p.  535. 

Cited,  arguendo,  in  Wainwright  v.  Bridges,  19  La.  Ann.  243,  dis- 
senting opinion,  majority  holding  no  recovery  could  be  had  on  note 
given  for  price  of  slaves. 

Territories.— Congress  has  authority  to  govern  the  territories 
and  prohibit  the  iniroduction  of  slaves  therein,  per  McLean,  J.,  dis* 
senting,  pp.  538-543. 

Cited  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  265,  46  N.  W.  474, 
reviewing  authorities,  sustaining  congressional  authority  over  Da- 
kota Territory;  Territory  v.  Duffleld,  1  Ariz.  69,  holding  act  of  Con- 
gress to  prevent  multiplicity  of  criminal  prosecutions,  applicable  to 
Arizona. 

Slavery. —  The  States,  in  regard  to  slavery,  are  independent, 
resting  upon  their  own  sovereignties,  and  subject  only  to  interna- 
tional laws  applicable  to  independent  States,  per  McLean,  J.,  dis- 
senting,  p.  560. 
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Cited  in  Anderson  y.  Polndexter,  6  Ohio  St  670,  discussing  effect 
of  Ohio  law  on  status  of  slaves  brought  into  her  territory. 

Appeal  and  error. —  As  a  general  rule  courts  will  not  allow  a 
party  to  rely,  for  reversal  of  a  Judgment,  on  any  error  which  was  for 
his  advantage;  but  he  may  do  so  where  such  error  was  a  departure 
by  the  court  from  its  settled  course  of  procedure,  per  Ourtis,  J.,  dis- 
senting, p.  566. 

Oited  in  Edes  v.  Boardman,  58  N.  H.  589,  holding  on  writ  of  error, 
party  could  not  rely  on  anything  not  Injurious  to  him. 

Pleading. — ^Where  Jurisdictional  citizenship  was  properly  averred, 
burden  is  upon  the  party  excepting  thereto,  to  show  affirmatively 
that  such  Jurisdiction  does  not  exist,  per  Curtis,  J.,  dissenting,  pp. 
567-570. 

Cited  in  Imperial  Beflning  Co.  v.  Wyman,  88  Fed.  576,  577,  578, 
3  L.  B.  A.  505,  506,  and  n.,  holding  special  plea  in  abatement  neces- 
sary to  put  in  issue  properly  averred  citizenship,  on  which  Jurisdic- 
tion depends;  Carew  v.  Matthews,  41  Mich.  581,  2  N.  W.  833,  collect- 
ing authorities,  holding  a  plea  in  abatement  bad  for  uncertainty. 

Citisens. —  Before  and  at  the  time  of  the  adoption  of  the  Constitu- 
tion, free  colored  persons  were  and  continued  to  be  citizens  of  sev- 
eral of  the  States,  and,  therefore,  became  citizens  of  the  United 
States,  per  Curtis,  J.,  dissenting,  pp.  573-575. 

Cited  and  principle  applied  in  United  States  v.  Rhodes,  1  Abb. 
(U.  S.)  41,  F.  C.  16,151,  holding  free  negroes  are,  and  always  were 
citizens.  Cited  also  in  Boyd  v.  Thayor,  143  U.  S.  159,  36  L.  108,  12 
S.  Ct  381,  reviewing  cases,  holding  inhabitants  of  Nebraska  became 
citizens  upon  its  admission. 

Citizens. —  Every  free  person  bom  on  the  soil  of  a  State,  who  is 
a  citizen  thereof  by  force  of  its  Constitution  or  laws,  is  also  a  citi- 
zen of  the  United  States,  per  Curtis,  J.,  diss^'  ting,  p.  576. 

Cited  and  followed  in  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
662,  42  L.  895,  18  S.  Ct  462,  holding  native-bom  person  of  Chinese 
race,  a  citizen;  arguendo,  in  Slaughter-House  Cases,  16  Wall.  94, 
21  L.  414,  dissenting  opinion,  majority  recognizing  a  distinction 
between  citizenship  of  United  States  and  citizenship  of  States. 

Denied  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  716,  42  L. 
014,  18  S.  Ct  482,  dissenting  opinion,  majority  holding  ut  supra. 

Constitutional  law. —  The  privileges  and  immunities  of  general 
citizenship  are  secured  to  the  citizens  of  the  several  States  by  the 
Constitution,  per  Curtis,  J.,  dissenting,  p.  580. 

Cited  and  principle  applied  in  McCready  v.  Virginia,  94  U.  S.  395, 
24  L.  248,  holding  citizens  of  other  States  not  invested  with  any  in- 
terest In  common  property  of  those  of  a  particular  State;  Ex  parte 
Kinney,  3  Hvghes,  13,  F.  C.  7,825,  distinguishing  between  privileges 
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of  a  citizen  of  the  United  States  and  those  of  a  citizen  of  a  State 
Cited  also  In  Brittle  v.  The  People,  2  Neb.  240,  dissenting  opinion, 
majority  holding  right  to  sit  on  a  Jury  secured  to  colored  citizens. 

Distinguished  in  Lelsj  v.  Hardin,  135  U.  S.  130,  34  L.  140,  10  S. 
CL  091,  collecting  cases,  dissenting  opinion,  majority  holding  uncon- 
stitutional a  law  prohibiting  sale  of  liquor  from  another  State. 

Citizens. —  Citizenship  Is  not  dependent  on  possession  of  any 
particular  political,  or  even  of  all  civil  rights,  per  Curtis,  J.,  dissent- 
ing, p.  583. 

Cited  and  principle  applied  in  In  re  Wehlitz,  16  Wis.  448,  84  Am. 
Dec  703,  discussing  status  and  liability  for  military  service  of  one 
on  whom  State  has  conferred  rights  of  a  citizen;  Lonas  v.  The 
State,  3  Helsk.  303,  sustaining  State  law  prohibiting  marriage  be- 
tween blacks  and  whites.  Cited  also  in  Brittle  v.  The  People,  2 
Neb.  240,  dissenting  opinion,  majority  holding  negro  entitled  to  sit 
on  a  Jury. 

Slaves. —  Removal  of  a  slave  by  his  master  Into  Wisconsin  Ter- 
ritory emancipated  him,  and  such  emancipation  must  be  recognized 
by  other  States,  per  Curtis,  J.,  dissenting,  pp.  590-^02. 

Cited  In  Anderson  v.  Polndezter,  6  Ohio  St  641,  holding  slave 
sent  into  Ohio  by  his  master,  becomes  free,  irrespective  of  the  law 
of  his  domicile. 

Slaves. —  Slavery  being  contrary  to  natural  right.  Is  created  only 
by  municipal  law,  p.  624. 

Cited  and  principle  applied  lU'Csbom  v.  Nicholson,  1  DHL  224, 
226,  232,  237,  F.  C.  10,595,  reviewing  cases,  and  Buckner  v.  Street, 
1  DlU.  253,  7  Bank.  Beg.  260,  F.  C.  2,098,  sustaining  constitutional 
amendment  avoiding  slave  contracts,  holding  such  contracts  lifeless 
when  support  of  positive  law  withdrawn.  Cited  also  In  McElvaine 
V.  Mudd,  44  Ala.  73,  dissenting  opinion,  majority  holding  action 
maintainable  on  promissory  note  given  for  price  of  slaves. 

United  States. —  Treaty  with  a  foreign  nation  cannot  deprive 
Congress  of  any  part  of  the  legislative  power  conferred  upon  It  by 
the  Constitution,  per  Curtis,  J.,  dissenting,  pp.  629,  630. 

Cited  and  principle  applied  In  United  States  v.  Tobacco  Factory, 
1  Dill.  266,  F.  C.  16,528,  collecting  cases,  holding  Congress  may  ex- 
ercise municipal  legislation  over  Indian  country,  abrogating  treaty 
to  that  extent 

Miscellaneous. —  Cited,  arguendo,  In  Civil  Rights  Cases,  109  U. 
S.  57,  27  L.  855,  3  S.  Ct  54,  dissenting  opinion,  majority  holding 
part  of  civil  rights  abt  unconstitutional;  Van  Antwerp  v.  Hulburd, 
7  Blatchf .  440,  F.  C.  16,826,  holding  rule  that  Certain  pleas  in  abate- 
ment must  be  in  propria  persona  technical,  and  not  necessary  to 
enforce;  State  v.  Bader,  13  Ohio  C.  0.  20,  upon  Influence  of  long 
practical  construction;  Ex  parte  Hill  v.  Confederate  States,  38  Ala. 
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456,  as  instance  of  warning  against  encroachment  of  Federal  upon 
State  Jurisdiction;  Nordman  t.  Craighead,  27  Ark.  873,  holding  fail- 
ure to  file  deed  relied  on,  but  which  constimted  no  part  of  the 
pleading,  not  ground  of  demurrer;  Ferris  v.  Goover»  11  GaL  183, 
dissenting  opinion,  majority  sustaining  twenty-fifth  section  of  the 
Judiciary  act  of  1789;  Easterly  y.  Goodwin,  35  Conn.  286,  96  Am. 
Dec.  239,  holding  plaintiff  never  acquired  citizenship  such  as  would 
bar  creditor  under  State  insolvent  law,  by  temporary  residence; 
Norris  v.  Doniphan,  4  Mete.  (Ky.)  414,  quoting  criticism  of  old  arti- 
cles of  confederation.  ^. 
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Courts. —  Oonstruction  of  State  Btatates  relating  to  land  titles  by 
State  courts  must  be  followed  by  Federal  courts  sitting  in  that 
State,  p.  3. 

Cited  and  applied  in  New  Orleans  Water-Works  Co.  v.  Southern 
Brewing  Co.,  36  Fed.  835,  following  State  construction  of  statute 
^ving  certain  exclusive  rights  to  water  corporation;  O'Brien  v. 
AVheelock,  95  Fed.  004,  of  statute  relating  to  levy  of  special  assess- 
ments. 

Distinguished  In  Wade  v.  Travis  County,  174  U.  S.  509,  19  S.  Ct 
718,  holding  Supreme  Court  not  necessarily  bound  by  decisions 
affecting  validity  of  bonds. 

Courts. —  Where  a  Circuit  Court  has  adopted,  as  a  rule  of  prop- 
erty, a  construction  placed  upon  a  State  statute  by  a  State  court, 
a  different  construction,  subsequently  placed  upon  It  by  the  State 
court,  will  not  authorize  the  Supreme  Court  to  reverse  the  Judgment 
of  the  Circuit  Court,  p.  3. 

Cited  and  followed  in  Burgess  v.  Sellgman,  107  U.  S.  34,  35,  27 
Li.  365,  366,  2  S.  Ct  22,  23,  refusing  to  follow  change  in  construc- 
tion of  statute  regarding  liability  of  stockholders,  made  after  de- 
cision In  Circuit  Court  adopting  first  construction;  Forsyth  v.  Ham- 
mond,. 71  Fed.  454,  34  XJ.  S.  App.  552,  holding  Circuit  Court  not 
bound  to  follow  change  in  settled  construction  of  State  statute,, 
made  after  argument,  and  before  decision  of  cause  pending  In  Clr« 
cult  Court  See  also  note,  58  Am.  Dec.  587.  Cited  approvingly^ 
but  without  particular  application,  in  Roberts  v.  Bolles,  101  U.  Sb 
129,  25  L.  884,  and  Lorlng  v.  Marsh,  2  Cliff.  320,  F.  C.  8,514. 

20  How.  3-6,  15  L.  800,  WTNN  V.  MORRIS. 

Supreme  Court. —  Writ  of  error  to  a  State  court,  under  twenty- 
fifth  section  of  Judiciary  act  does  not  lie,  where  it  does  not  appear 
that  the  Judgment  of  the  court  was  against  the  right  or  claim  as- 
serted under  United  States  laws,  p.  5. 

Supremie  Court  has  no  Jurisdiction  of  a  writ  of  error  under 
twenty-fifth  section  of  Judiciary  act  If  plaintiff  In  error  has  no  In- 
terest in  the  right  asserted  under  the  United  States  laws,  pp.  5,  6. 

Cited  and  followed  In  Miller  v.  Lancaster  Bank,  106  U.  S.  544^ 
-21  L.  290,  1  S.  Ct  538,  dismissing  writ  where  party  claimed  right 
for  party  In  whose  title  he  had  no  interest 
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20  How.  e-8,  15  L.  801,  GARLAND  v.  WTNN. 

Public  lands. —  Patent  obtained  by  fraudulent  imposition  upon 
officers  of  the  land  department  will  be  set  aside  by  a  court  of 
equity,  and  title  decreed  to  the  party  legally  entitled  to  it  under 
the  pre-emption  laws,  p.  8. 

Cited  and  reaffirmed  in  Lytle  v.  Arkansas,  22  How.  203,  16  L.  310, 
where  entry  obtained  by  false  affidavits  as  to  residence  and  cultiva- 
tion; Silver  V.  Ladd,  7  Wall.  224,  19  L.  140,  holding.  In  such  case, 
patent  is  not  annulled,  but  title  transferred  by  decree  of  court; 
Monroe  Cattle  Co.  v.  Becker.  147  V.  S.  57,  37  L.  77,  13  &  Ct  221. 
cancelling  entry  filed  before  expiration  of  statutory  period,  and  de- 
creeing title  to  party  having  better  claim;  United  States  v.  Winona, 
etc.,  R.  R.,  67  Fed.  959,  32  U.  S.  App.  272.  holding  equity  may  set 
aside  patent  issued  by  mistake;  Chlsm  v.  Price,  64  Ark.  258,  15  S. 
W.  885,  holding  settler  on  swamp  lands  with  preferred  right  of 
purchase,  may  maintain  bill  to  set  aside  patent  issued  In  fraud  of  his 
rights;  Bisson  v.  Curry,  35  Iowa,  78,  holding  patent  Is  always  at- 
tackable for  fraud;  Moody  v.  Arthur,  16  Kan.  428,  decreeing  recon- 
veyance upon  showing  that  patentee  held  merely  in  trust  for  an- 
other; Sensenderfer  v.  Kemp.  83  Mo.  587,  where  patentee  acquired 
title  with  knowledge  that  another  person  had  equitable  title;  Saund- 
ers V.  Niswanger,  11  Ohio  St  310,  holding  military  warrant  cannot 
convey  title  to  land  previously  surveyed;  dissenting  opinion.  Rut- 
ledge  V.  Murphy,  51  Cal.  400,  majority  holding  equity  will  not  re- 
view findings  of  fact  if  decision  of  commissioner  Is  correct  upon 
mtltters  of  law  in  contest  as  to  pre-emption  rights.  See  also  valu- 
able note  on  this  subject  in  12  Am.  Dec.  566.  567,  20  Am.  Dec.  273. 
274,  and  87  Am.  Dec.  133.  Cited,  arguendo,  in  Boyce  v.  Danz,  29 
Mich.  151,  Magwire  v.  Tyler,  40  Mo.  439,  Parsons  v.  Venzke,  4  N. 
Dak.  470,  50  Am.  St  Rep.  682.  61  N.  W.  1042.  dissenting  opinion,  and 
Kahn  v.  Old  Telegraph  Mining  Co.,  2  Utah,  208. 

Distinguished  in  Stark  v.  Starrs,  6  WalL  418,  18  L.  929,  affirming 
title  of  patentee  when  no  better  claim  shown  by  other  persons; 
Smith  V.  Ewing.  11  Sawy.  62,  23  Fed.  745.  holding  purchaser  in  good 
faith  from  pre-emptor  takes  land  purged  of  fraud  committed  in 
obtaining  certificate;  Bryan  v.  Edinburgh,  etc.,  Mtg.  Co.,  63  Fed. 
195.  27  U.  S.  App.  346,  where  no  question  of  fraud  or  mistake  was 
presented;  Hartman  v.  Warren,  76  Fed.  163,  40  U.  S.  App.  245,  hold- 
ing person  who  does  not  claim  title  from  United  States  cannot  main- 
tain bill  to  have  patent  set  aside;  Aurrecoechea  v.  Sinclair,  60  Cal. 
545,  ruling  similarly  where  complainant  did  not  show  that  he  was 
purchaser  in  good  faith  from  State;  Phillips  v.  George,  17  Kan.  422, 
where  allegations  did  not  show  right  from  United  States  to  support 
decree. 

Public  lands. —  Where  several  parties  set  up  conflicting  claims  to 
property,  with  which  a  special  tribunal  may  deal  as  between  one 
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party  and  the  government,  regardless  of  the  rights  of  others,  the 
latter  may  come  into  the  ordinary  courts  of  Justice  and  litigate  the 
conflicting  claims,  p.  8. 

Olted  and  followed  in  Berthold  y.  McDonald,  22  How.  839,  16  L. 
820,  holding,  where  conflicting  claimants  hold  equitable  title  under 
confirmation  by  commissioners,  court  may  go  behind  confirmation  to 
determine  who  has  better  right;  Lindsey  y.  Hawes,  2  Black,  558, 
17  L.  267,  asserting  jurisdiction  to  correct  decision  of  commissioner 
of  land  ofiice  as  to  disputed  entry;  Johnson  v.  Towsley,  18  Wall. 
85,  20  L.  487,  S.  O.,  2  Neb.  489,  to  determine  confiicting  pre-emptiou 
claims;  Turner  v.  Sawyer,  150  U.  S.  587,  37  L.  1191,  14  S.  Ct.  195, 
and  Brundy  v.  Mayfield,  15  Mont.  210,  38  Pac.  1070,  to  determine 
rights  of  co-owners  of  mining  claim;  Mezes  v.  Ureer,  McAll.  402, 
F.  O.  9,520,  where  parties  claimed  respectively  under  Mexican  grant 
and  United  States  patent;  Robinson  v.  Forrest,  29  Gal.  321,  and 
Ludeling  v.  Tester,  20  La.  Ann.  436,  under  patents  from  the  United 
States  and  a  State;  Poppe  v.  Atheam,  42  Cal.  615,  holding  evidence 
admissible  in  suit  under  conflicting  patents,  to  show  which  holder 
had  prior  equity;  Walsh  v.  Lallande,  25  La.  Ann.  189,  asserting  Juris- 
diction of  State  court  to  determine  right  of  free  negro  to  hold  land 
under  United  States  laws;  Copley  v.  Dinkgrave,  25  La.  Ann.  579, 
under  facts  similar  to  those  in  principal  case;  Marks  v.  Martin,  27 
La.  Ann.  528,  asserting  Jurisdiction  to  determine  whether  United 
States  had  title  at  time  of  settlement  of  dispute  by  ofllcers  of  land 
department;  Shelton  v.  Keim,  45  Miss.  Ill,  and  Smiley  v.  Sampson, 
1  Neb.  68,  both  holding  decision  of  land  officers  in  dispute  as  to  pre- 
emption rights  not  binding  on  courts.  Cited  in  Harkness  v.  Under- 
bill, 1  Black,  825,  17  L.  218,  and  Orchard  t.  Alexander,  157  U.  S. 
880,  89  L.  740,  15  S.  Ct.  688,  on  point  that  fraudulent  entry  may  be 
set  aside  by  commissioner  of  general  land  oifice;  dissenting  opin- 
ion, Chapman  v.  Quinn,  56  Cal.  282,  287,  majority  holding  rule  in- 
applicable under  facts.  See  also  note,  63  Am.  Dec.  91.  Cited,  ar* 
guendo,  in  Warren  v.  Van  Brunt,  12  Minn.  77. 

Approved,  but  held  inapplicable  in  Leese  v.  Clarke,  20  Cal.  425, 
to  claims  acquired  under  the  Mexican  government  subsequent  to 
the  acquisition  of  California;  Chapman  v.  Quinn,  56  Cal.  275,  holding 
claimant  who  had  not  complied  with  rules  of  land  ofiice  cannot  con- 
test another's  right  of  entry;  Vantongeren  v.  HefTernan,  5  Dak.  Ter. 
202,  224,  38  N.  W.  68,  74,  holding  courts  have  no  Jurisdiction  to  pass 
upon  confiicting  claims  until  land  oifice  has  exercised  its  Juris- 
diction. 

Courts. —  Jurisdiction  conferred  upon  a  special  tribunal  will  not 
oust  the  Jurisdiction  of  the  general  courts  of  Justice,  p.  8. 

Cited  and  appUed  in  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed. 
749,  holding  equity  Jurisdiction  of  common  pleas  not  ousted  by 
Probate  Court  proceedings  in  insolvency  under  State  insolvency 
laws 
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MiscellaneoDS.—  Cited  In  Plummer  v.  Brown,  70  CaL  546,  12  Pac. 
465,  on  point  that  decision  of  land  officers  in  dispute  regarding  pre- 
emption rights,  is  not  subject  to  collateral  attack;  Garcia  ▼.  Cal- 
lender,  125  N.  Y.  311,  26  N.  E.  284,  as  having  defined  term  "pre- 
emption." 

20  How.  8-22,  15  L.  805,  JONES  v.  McMASTERS. 

Aliens. —  A  person  who  was  bom  In  Texas,  and  removed  there- 
from prior  to  the  independence  of  Texas,  remains  a  citizen  of  Mex- 
ico, although  at  the  time  of  removal  he  was  a  minor,  p.  20. 

Cited  in  discussion,  obiter,  in  Lyons  v.  State,  67  Cal.  882,  7  Pac. 
764. 

Escheat.—  Under  the  law  of  Texas,  no  proceedings  for  escheat  can 
be  had  except  according  to  an  act  of  legislature,  p.  21. 

Cited  In  note,  6  Am.  St  Rep.  382,  on  point  that  alien  cannot  be 
deprived  of  property  except  by  office  found.  Arguendo,  in  Hamilton 
V.  Brown,  161  U.  S.  264,  40  L.  606,  16  S.  Ct  588. 

International  law. —  Separation  of  Texas  from  Mexico  did  not 
operate  to  forfeit  the  title  to  lands  in  Texas  acquired  previously  by 
a  citizen  of  Mexico,  p.  21. 

Cited  and  reaffirmed  in  Airhart  v.  Massien,  98  XJ.  S.  404,  496,  500, 
25  L.  214,  215,  216,  Kilpatrick  v.  Sisneros,  23  Tex.  125,  131,  Maxey 
V.  O'Connor,  23  Tex.  243,  White  v.  Sabariego,  23  Tex.  247,  Sabariego 
V.  White.  30  Tex.  589,  and  Ortiz  v.  De  Benavides,  61  Tex.  63.  Cited 
and  principle  applied  in  Coffee  v.  Groover,  123  XJ.  S.  10,  31  L.  56, 
8  S.  Ct  6,  holding  settlement  of  boundary  between  Florida  and 
Georgia  did  not  disturb  grants  previously  made  by  either  State; 
Chisolm  V.  Calnes,  67  Fed.  289,  holding  State  bound  to  recognize 
grant  made  while  land  subject  to  British  crown. 

Public  lands  —  Patent —  An  action  at  law  cannot  be  maintained 
in  the  Federal  courts  to  determine  the  question  of  fraud  in  obtain- 
ing a  patent  from  the  government  through  land  officers  of  compe- 
tent authority;  relief  must  be  sought  by  a  bill  in  equity,  p.  22. 

Cited  and  applied  In  Smythe  v.  Henry,  41  Fed.  716,  enjoining  ac- 
tion in  ejectment  between  parties  claiming  under  conflicting  pat- 
ents. Cited  by  way  of  analogy  In  Bumes  v.  Scott  117  U.  S.  587, 
29  L.  992,  6  S.  Ct  868,  refusing  to  allow  defendant,  in  suit  at  law 
on  promissory  note,  to  set  up  equitable  defense;  Butler  v.  Young, 
1  Flipp.  277,  F.  C.  2,245,  ruling  similarly  in  action  of  ejectment; 
Montejo  v.  Owen,  14  Blatchf.  325,  F.  C.  9,722,  sustaining  demurrer 
to  answer  In  action  at  law  on  judgment,  which  set  up  equitable 
defense;  Alexander  v.  Mortgage  Co.,  47  Fed.  134,  and  Thomas  v. 
Mortgage  Co.,  47  Fed.  554,  12  L.  R.  A.  686,  and  n.,  both  holding 
person  seeking  to  enforce  lien  created  by  trust  deed,  must  proceed 
in  equity.  Cited  it  discussion,  obiter,  in  Van'Norden  v.  Morton, 
99  U.  S.  381,  25  L.  455,  and  Thomas  v.  Mortgage  Co.,  47  Fed.  553, 
12  L.  R.  A.  686,  and  n. 
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Held  Inapplicable  in  Houghtaling  y.  Ellis,  1  Ariz.  Ter.  384,  hold- 
ing territorial  court  not  Federal  court  within  meaning  of  rule,  and 
legislature  may  provide  for  equitable  defenses  in  actions  at  law. 

Miscellaneous. —  Cited  in  Knox  v.  Pulliam,  14  La.  Ann.  131,  on 
point  that  courts  cannot  be  deprived  by  rules  of  land  commissioner, 
of  power  to  litigate  on  conflicting  claims. 

20  How.  22-26,  15  L.  811,  BACON  v.  HOWARD. 

States. —  The  reception  of  Texas  into  the  Union  did  not  operate 
to  revive  debts  already  barred  under  her  laws,  p.  25. 

Limitation  of  actions. —  Statutes  of  limitations  constitute  part  of 
lex  fori,  p.  25. 

Cited  in  Munos  v.  Southern  Pac.  Co.,  51  Fed.  190,  2  U.  S.  App. 
222,  holding,  in  action  for  wrongful  death  caused  in  other  State,  stat- 
XSte  of  former  governs. 

Limitation  of  actions. —  Texas  law,  reviving  right  of  action  on 
debts  already  barred,  after  the  admission  of  the  State  into  the 
Union,  but  requiring  suit  to  be  brought  wfthin  four  months,  is  valid 
as  to  the  limitation,  although  the  plaintiff  lived  at  too  great  dis- 
tance to  have  availed  himself  of  the  right,  p.  25. 

Cited  in  Nonce  v.  Richmond,  etc.,  R.  B.,  33  Fed.  431,  on  point 
that  State  may  discriminate  in  statute  of  limitation  against  non- 
resident creditors.  Cited«  arguendo,  in  George  v.  Gardner,  49  Ga. 
450. 

Miscellaneous. —  Cited  on  point  that  Federal  courts  must  apply 
State  statutes  of  limitations,  in  Michigan,  etc.,  Bank  v.  Eldred,  130 
U.  S.  696,  32  L.  1081,  9  S.  Ct  691.  Cited  also  in  Marx  v.  Kilpatrick, 
25  Neb.  114, 41  N.  W.  114,  but  application  not  apparent.  Erroneously 
cited  in  Butler  v.  Young,  1  Flipp.  277,  F.  C.  2,245,  Thomas  v.  Mort- 
gage Co.,  47  Fed.  553,  12  L.  R.  A.  686,  and  n.,  and  Houghtaling  v. 
Ellis,  1  Ariz.  Ter.  384,  references  being  apparently  to  20  How.  8-22, 
15  L.  805. 

20  How.  26-28,  15  L.  802.  RECTOR,  ETC.,  OF  CHRIST  CHURCH 
V.  COUNTY  OF  PHILADELPHIA. 

Supreme  Court. —  Writ  of  error  dismissed  where  it  did  not  ap- 
pear by  express  averment  or  necessary  intendment  that  court 
below  decided  any  question  enumerated  in  the  twenty-fifth  section 
of  the  judiciary  act 

No  citations. 

20  How.  29-84,  15  L.  824,  DOSWELL  ▼.  DE  LA  LANZA. 

Appeal  and  error. —  Writ  of  error  will  not  lie  to  refusal  to  grant 
new  trial,  p.  32. 

Cited  and  rule  followed  in  Insurance  Co.  v.  Barton,  13  Wall.  604, 
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20  L.  709,  Indianapolis,  etc.,  R.  R.  t.  Horet,  93  U.  S.  801,  28  L.  901, 
McClellan  v.  Pyett,  50  Fed.  688,  4  U.  S.  App.  319,  and  Alexander 
V.  United  States,  57  Fed.  830,  15  tJ.  S.  App.  158.  Principle  applied 
in  Texas,  etc.,  Ry.  v.  Nelson,  50  Fed.  810,  2  tJ.  S.  App.  218,  ruling 
similarly  as  to  refusal  to  grant  continuance;  Dietz  t.  Lymer,  61  Fed. 
794, 19  U.  S.  App.  663,  to  order  to  strike  out  of  pleadings. 

Approved  in  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  50,  but  held 
inapplicable  under  facts.  Limited  in  Welch  y.  County  Court,  29 
W.  Va.  68,  1  S.  E.  340,  holding,  where  there  was  palpable  abuse  of 
discretion,  decision  was  reviewable. 

Adverse  posseesion,  to  be  effectual,  must  be  actual,  continued* 
adverse  and  exclusive;  possession  by  a  third  person  will  not  avail 
unless  he  was  in  privity  with  the  person  claiming,  p.  32. 

Cited  and  followed  in  Mizner  v.  Vaughn,  2  Sawy.  274,  F.  O.  9,678, 
holding  right  of  settler  under  Oregon  donation  act  not  barred  where 
claimant  could  not  show  continuous  adverse  possession;  Shuffle  ton 
v.  Nelson,  2  Sawy.  543,  F.  C.  12,822,  holding  burden  is  on  claim- 
ant to  show  such  requisites;  Hewitt  v.  Story,  64  Fed.  529,  29  U.  S. 
App.  155,  30  L.  R.  A.  278,  and  n.,  where  claimant  did  not  hold  as 
of  right;  dissenting  opinion,  Stanley  v.  Schwalby,  147  U.  S.  624,  37 
L.  265,  13  S.  Ct  424,  arguing  that  United  States  cannot  claim  bene- 
fit of  adverse  possession  by  an  offlcer. 

Ejectment. —  Defendant  in,  may  show  paramount  and  subsist- 
ing title  in  a  stranger,  to  defeat  the  plaintiff,  p.  33. 

Cited  and  rule  followed  in  Hamilton  v.  Brown,  161  17.  S.  274,  40 
L.  G99,  16  S.  Ct  592,  holding  defendant  may  Introduce  evidence  of 
Judgment  in  escheat  proceedings  against  plaintiff. 

Counties. —  Survey,  which  Is  void  because  made  out  of  the  county 
of  which  the  surveyor  is  an  officer,  is  made  valid  by  the  approval 
of  the  county  surveyor  after  the  land  has  been  Included  in  the 
county  boundary,  p.  33. 

Cited  and  followed  in  Spencer  v.  Lapsley,  20  How.  272,  15  L.  906. 
ruling  similarly  where  survey,  when  made,  was  unauthorized,  but 
was  later  approved  by  proper  offlcer.  Cited  in  Alford  v.  McDonald.  2 
Posey,  178,  on  point  that  improper  return  of  survey  will  not  vitiate 
such  survey,  especially  where  party  entitled  has  held  thereunder 
without  adverse  claim  for  a  number  of  years. 

Public  lands. —  Land  commissioner  may  cancel  patent  for  land 
improperly  issued  by  him,  p.  34. 

Cited  and  approved  in  Gaines  v.  Hale,  26  Ark.  194,  holding  sec- 
retary of  interior  may  cancel  patent  issued  for  appropriated  land. 

Distinguished  in  Le  Roy  v.  Clayton,  2  Sawy.  502,  F.  C.  8.268, 
holding  secretary  of  interior  canuot  cancel  patent  because  of  clerical 
error  if  title  has  vested  in  proper  party. 
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20  How.  34-44,  15  L.  813,  WADE  v.  LEROY. 

Daxnages. —  In  action  for  personal  Injuries,  plaintiff  may  show 
that  he  was  engaged  In  a  particular  business,  and  that  he  was  in- 
capacitated from  attending  to  It  as  a  result  of  his  Injuries,  although 
the  nature  of  the  occupation  is  not  set  forth  in  the  declaration,  p.  44. 

This  rule  has  been  widely  followed  by  citing  cases,  especially  In 
suits  against  towns  for  Injuries  resulting  from  failure  to  keep  streets 
or  bridges  in  repair,  Nebraska  City  v.  Campbell,  2  Black,  592,  17 
L.  273,  Dist  Columbia  v.  Woodbury,  136  V.  S.  459,  34  L.  475,  10  S. 
Ct  993,  Denver  v.  Human,  9  Colo.  App.  146,  47  Pac.  911,  Tomllnson 
Y.  Derby,  43  Conn.  566,  Logansport  y.  Justice,  74  Ind.  386,  Keyes  y. 
Cedar  Falls,  107  Iowa,  518,  78  N.  W.  230,  Ehrgott  y.  City  of  New 
York,  96  N.  Y.  276,  and  City  of  Ripon  y.  Blttel,  30  Wis.  618;  and  in 
suits  by  passengers  against  common  carriers,  Yicksburg,  etc.,  R. 
R.  Y.  Putnam,  118  17.  S.  554,  30  L.  258,  7  S.  Ct  2,  LoulsYllle,  etc., 
R.  R.  Y.  Clarke,  152  U.  S.  242,  38  L.  425,  14  S.  Ct  582,  Illinois  Cent 
Ry.  Y.  Davidson,  76  Fed.  522,  46  17.  S.  App.  800,  Flanagan  y.  Bal- 
timore, etc.,  R.  R.,  83  Iowa,  643,  50  N.  W.  61,  Chicago,  etc.,  Ry.  y. 
Posten,  59  Kan.  454,  53  Pac  466,  Smith  y.  Chicago,  etc.,  Ry.,  119 
Mo.  254,  23  S.  W.  786,  Kennon  y.  Gilmer,  9  Mont  112,  22  Pac.  449, 
and  Galveston,  etc.,  Ry.  Co.  v.  Cooper,  2  Tex.  Civ.  App.  48,  20  S. 
W.  991.  Other  cases  following  the  rule  are:  Seaboard  Mfg.  Co. 
V.  Woodson,  98  Ala.  383, 11  So.  736,  in  action  by  employee  for  injury 
<^used  by  defective  machinery;  Tread  well  v.  Whittler,  80  Cal.  580, 
13  Am.  St  Rep.  180,  22  Pac.  268,  5  L.  R.  A.  501,  in  action  by  cus- 
tomer against  merchant  for  injury  caused  by  defective  elevator  in 
tatter's  store  r  Western  Unioii  Telegraph  Co.  v.  Byser,  2  Colo.  160, 
in  action  against  telegraph  company  for  negligence  of  servants  in 
stretching  wires  across  streets;  Ballon  v.  Farnum,  11  Allen,  79, 
against  railroad  company  for  negligence  in  striking  plaintiff;  Joslln 
v.  Grand  Rapids  Ice  Co.,  50  Mich.  521, 15  N.  W.  888,  and  New  Jersey 
Express  Co.  v.  Nichols,  33  N.  J.  L.  437,  97  Am.  Dec.  724,  against' 
person  for  injury  caused  by  negligent  driving;  Collins  v.  Dodge,  37 
Minn.  505,  35  N.  W.  369,  in  action  against  property-owner  for  main* 
laining  obstructions  on  sidewalk  whereby  person  was  injured;  Riley 
v.  Railway  Co.,  27  W.  Va.  161,  in  action  by  employee  against  rail- 
way company  for  injuries  caused  by  neglect  of  superior;  Denver, 
etc.,  Ry.  v.  Harris,  122  U.  S.  608,  30  L.  1148,  7  S.  Ct  1289.  holding 
impotency,  resulting  from  injury  caused  by  railroad  company's  neg- 
ligence, may  be  considered  in  assessing  damages;  Serensen  v. 
Northern  Pac.  Ry.  Co.,  45  Fed.  410,  holding,  in  action  for  death  of 
head  of  family,  estimate  as  to  pecuniary  loss  is  admissible;  Shepard 
Y.  Milwaukee  Gas  Light  Co.,  15  Wis.  330,  82  Am.  Dec.  685,  holding, 
in  action  against  gas  company  for  failure  to  furnish  gas,  plaintiff 
may  prove  loss  of  profits.  And  see  note  upon  this  subject  in  36 
Am.  St  Rep.  828.  Cited  in  discussion,  obiter,  in  West  v.  The  Uncle 
Sam,  McAlL  509,  F.  C.  17,427,  Western  Union  Telegraph  Co.  v. 
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Gaham,  1  Colo.  245,  9  Am.  Bep.  149,  and  Peshine  ▼.  Shepperson, 
17  Gratt.  486,  94  Am.  Dec.  475. 

Approved  in  Richmond,  etc.,  R.  v.  Elliott,  149  U.  S.  268,  37  L.  731, 
13  S.  Gt  838,  but  holding  in  action  by  switchman  against  railroad 
company.  Jury  could  not  speculate  as  to  his  chances  for  advance- 
ment Approved,  but  held  inapplicable,  in  Helser  v.  Loomls,  47 
Mich.  20,  10  N.  W.  61,  holding,  in  action  by  former  for  assault  and 
battery,  evidence  was  inadmissible  to  show  loss  of  crop  caused  by 
his  inability  to  harvest  it;  Masterson  v.  Mount  Vernon,  58  N.  Y. 
396,  and  Bierbach  v.  Goodyear  Rubber  Go.,  54  Wis.  211,  41  Am.  Rep. 
21,  11  N.  W.  515,  both  holding  that  where  profits  of  business  are 
uncertain,  proof  of  past  profits  is  inadmissible. 

20  How.  45-53,  15  L.  853,  HUDGINS  v.  KEMP. 

Fraudulent  conveyaxxces. —  Deeds  to  large  tracts  of  land  given 
for  an  inadequate  consideration  and  not  passing  possession,  made 
while  the  grantor  was  deeply  in  debt  and  about  to  file  a  petition 
in  bankruptcy,  will  be  set  aside  as  fraudulent,  pp.  52,  63. 

Gited  and  rule  applied  in  Livesay  y.  Beard,  22  W.  Va.  594,  under 
similar  facts. 

Appeal  and  error. —  Exceptions  to  a  master's  report  respecting 
rents  and  profits,  not  having  been  taken  tft  the  trial,  cannot  be  sus- 
tained on  appeal,  p.  53. 

Gited  in  note,  11  Biss.  143. 

20  How.  54r-55,  15  L.  856,  HUDGINS  v.  KEMP. 

Appeal  and  error. —  Exceptions  to  a  master's  report  respecting 
rents  and  profits,  not  having  been  taken  at  the  trial,  cannot  be  sus- 
tained on  appeal,  p.  55. 

Gited  in  note,  11  Biss.  143. 

20  How.  55-68,  15  L.  826,  BROWN  v.  SHANNON. 

Patent. —  Appeal  in  a  suit  to  enforce  a  contract  for  the  use  of 
a  patent  will  not  be  entertained  in  the  Supreme  Gourt,  unless  the 
amount  involved  exceeds  $2,000,  p.  56. 

Cited  and  reaffirmed  in  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  XJ.  S. 
62,  31  L.  686,  8  S.  Ct.  758.  Cited,  by  way  of  analogy,  in  Merrill  v. 
Petty,  16  Wall.  345,  21  L.  501,  dismissing  appeal  on  libel  in  personam 
for  collision,  where  amount  did  not  exceed  $2,000.  Cited  in  dis- 
cussion, obiter,  in  Marsh  v.  Nichols,  140  XJ.  S.  355,  35  L.  417,  11  S. 
Gt  802. 

Patent. —  Appeal  in  a  suit  for  infringement  of  a  patent  right  will 
be  entertained  by  the  Supreme  Gourt,  regardless  of  the  amount  in* 
volved,  p.  57, 
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Cited  and  principle  applied  in  St.  Paul  Plough  Works  v.  Starling, 
127  U.  S.  378,  32  L.  252,  8  S.  Ct.  1328,  ruling  similarly  as  to  suit  by 
patentee  against  licensee  for  breach  of  agreement  to  make  and 
sell  patented  articles  and  pay  royalties.  Cited  in  discussion,  obiter, 
in  Marsh  v.  Nichols,  140  U.  S.  356,  35  L.  417,  11  S.  Ct.  802. 

Appeal  and  error. —  Penalty  of  a  bond  taken  upon  the  granting  of 
an  injunction  is  no  evidence  of  amount  in  controversy,  p.  58. 

Cited  in  valuable  note  in  21  Am.  St.  Rep.  619,  on  subject  of  juris- 
diction as  to  values. 

Miscellaneous. —  Cited  in  Densmore  v.  Three  Rivers  Mfg.  Co.,  38 
Fed.  749,  and  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  46  U.  S.  App. 
717,  but  application  doubtful. 

20  How.  59-65,  15  L.  828,  UNITED  STATES  v.  OAMBUSTON. 

Public  lands. —  Decisions  of  the  Supreme  Court  in  cases  of  claims 
to  land  in  Florida  and  Louisiana,  are  not  applicable  to  California 
grants,  regarding  which  the  Mexican  government  had  passed  regu- 
lations, p.  63. 

Cited  incidentally  In  United  States  v.  Cambuston,  7  Sawy.  591, 
F.  C.  14,713,  upon  rehearing  after  being  remanded  by  Supreme  Court. 

Public  lands. —  The  fact  that  a  grant  was  a  pure  donation,  and 
was  signed  by  the  governor  just  before  Mexican  power  in  Cali- 
fornia ended,  is  ground  for  suspicion  that  it  was  not  bona  fide,  p.  64. 

Cited,  arguendo,  in  United  States  v.  Flint,  4  Sawy.  67,  F.  C.  15,121. 
Distinguished  in  dissenting  opinion  in  United  States  v.  Yallejo, 
1  Black,  559,  560,  564,  17  L.  238,  239,  240,  under  facts. 

Public  lands. —  The  question  as  to  the  authority  of  a  Mexican  gov- 
ernor to  grant  lands  in  California  during  the  conflict  between  the 
United  States  and  Mexico,  should  be  carefully  inquired  into,  pp. 
64,  65. 

Cited  in  Bouldln  v.  Phelps,  12  Sawy.  305,  30  Fed.  555,  Den  v. 
HiU,  McAlL  482,  485,  487,  F.  C.  3,784,  and  Owen  v.  Presidio  Min.  Co., 
61  Fed.  13,  13  U.  S.  App.  248,  all  holding  there  is  no  presumption  in 
favor  of  validity  of  acts  of  such  governor. 

Distinguished  in  Brown  v.  San  Francisco,  16  Cal.  459,  and  Soto 
V.  Kroder,  19  Cal.  96,  where  recital  of  authority  in  grant  held  pre- 
sumptive evidence  of  such  authority. 

Public  lands. —  Supreme  Court  cannot  conflrm  a  claim  to  land  in 
Califomia,  under  a  grant  from  the  Mexican  government,  where  there 
is  no  evidence  that  the  preliminary  steps  prescribed  by  that  govern- 
ment had  been  taken,  p.  65. 

Cited  and  followed  in  Fnentes  v.  United  States,  22  How.  460,  10 
L.  381,  and  United  States  v.  Bolton,  23  How.  350,  16  L.  573;  also  in 
United  States  v.  Knight,  1  Black,  252,  17  L.  80,  United  States  v. 
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Vallejo,  1  Black,  552,  17  L.  234,  Romero  ▼.  United  States,  1  Wan. 
746,  17  L.  633,  Berreyesa  v.  United  States,  154  U.  S.  623,  23  L. 
914,  14  S.  Gt  1179,  Bouldin  y.  Phelps,  12  Sawy.  805,  327,  30  Fed. 
555,  569,  and  United  States  y.  Pico,  27  Fed.  GajB.  534,  where  grants 
not  recorded  as  required  by  Mexican  law;  and  Muse  y.  Arlington 
Hotel  Co.,  68  Fed.  642,  is  to  same  effect,  inyolylng  grant  from  Span- 
ish crown  to  land  in  Arkansas;  and  in  Ainsa  y.  United  States,  161 
U.  S.  224,  40  L.  678,  16  S.  Ct  550,  refusing  to  confirm  grant  not 
definitely  located;  United  States  y.  Coe,  170  U.  S.  697,  42  L.  1202,  18 
S.  Ct  751,  where  grant  made  by  officer  not  haying  authority;  dis- 
senting opinion,  Homsby  y.  United  States,  10  WalL  245,  19  L.  906, 
arguing  that  failure  to  show  possession  under  grant.  Is  fataL 

Distinguished  in  Homsby  y.  United  States,  10  WalL  241,  19  L. 
904,  under  facts  showing  substantial  compliance  with  Mexican 
laws;  Morehead  y.  United  States,  17  Fed.  Cas.  737,  confirming  grant, 
upon  showing  that  it  had  been  recorded,  although  there  was  doubt 
as  to  fact  that  claimant  was  at  place  where  grant  purported  to  haye 
been  signed  and  deliyered. 

Miscellaneous. —  Referred  to  incidentally  in  Cambuston  y.  United 
States,  95  U.  S.  286,  24  L.  449,  a  suit  inyolylng  same  parties.  Cited 
in  dissenting  opinion  in  Cleyeland  Ins.  Co.  y.  Olobe  Ins.  Co.,  98 
U.  S.  375,  25  L.  204,  as  instance  where  court,  under  circumstances 
of  case,  remanded  cause  for  further  hearing. 

20  How.  66-^4,  15  L.  838,  DYNES  y.  HOOVER. 

Army  and  nayy  —  Court-martiaL —  Under  the  power  of  Congress 
to  make  rules  for  the  goyemment  of  the  land  and  nayal  forces, 
Congress  may  pass  laws  providing  for  the  punishment  of  military 
and  naval  offenses,  regardless  of  the  eighth  amendment,  requiring 
presentment  of  a  grand  Jury  in  cases  of  capital  or  otherwise  in- 
famous crime,  p.  79. 

Reaffirmed  in  Ex  parte  Reed,  100  U.  S.  21,  25  L.  538,  Ex  parte 
Mason,  105  U.  S.  701,  26  L.  1215,  Johnson  y.  Sayre,  158  U.  S.  115, 
39  L.  916,  15  S.  Ct  776,  and  In  re  Bogart,  2  Sawy.  401,  404,  F.  C. 
1,596.  Cited  and  applied  in  Smith  v.  Whitney,  116  U.  S.  182,  183,  29 
L.  606,  6  S.  Ct  578,  holding  Jurisdiction  of  naval  court  extends  to 
all  crimes  which  are  recognized  by  usages  of  all  nations.  Cited 
also  in  discussion,  obiter,  in  Ex  parte  Bright,  1  Utah,  154. 

Army  and  nayy. —  A  valid  conviction  for  attempting  to  desert 
may  be  had  upon  a  charge  of  desertion,  pp.  79,  80. 

Army  and  nayy  —  Court-martial. —  Sentence  of  a  court-martial 
of  competent  Jurisdiction,  acting  within  the  prescribed  rules,  is 
final  when  confirmed  by  the  president,  and  cannot  be  inquired  into 
by  a  civil  tribunal,  p.  81. 

Cited  and  rule  followed  in  Ex  parte  Vallandigham,  1  WalL  254, 
17  L.  594,  refusing  writ  of  certiorari  to  review  proceedings  of  mill- 
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tary  commission;  Smith  v.  Whitney,  116  U.  S.  177,  170,  29  L.  604, 
605,  6  S.  Gt  575,  576,  holding  writ  of  prohibition  will  not  issue  lo 
prevent  trial  by  court-martial;  United  States  v.  Fletcher,  148  U.  S. 
02,  37  Lu  380,  13  S.  Gt.  555,  and  Swaim  v.  United  States,  165  U.  S. 
555,  561,  41  L.  823,  826,  17  S.  Gt  449,  451,  both  holding  sentence  of 
dismissal  conclusive  in  action  to  recover  pay  from  that  date;  John- 
son V.  Sayre,  158  U.  S.  118,  39  L.  917, 15  S.  Gt  777,  and  In  re  McVey, 
11  Sawy.  26,  23  Fed.  879,  denying  writ  of  habeas  corpus  for  release 
of  person  imprisoned  under  sentence;  In  re  Gorbett,  9  Ben.  277,  F.  G. 
3,219,  refusing  to  inquire  into  merits  of  case  upon  habeas  corpus  to 
determine  Jurisdiction.  Gited,  arguendo,  in  Kurtz  v.  Moffitt,  115 
U.  S.  500,  29  L.  461,  6  S.  Gt  152,  holding  police  officer,  as  such,  has 
no  authority  to  arrest  deserter  from  army;  Tyler  v.  Pomeroy,  8 
Allen,  484,  in  discussion,  obiter. 

Army  and  navy. —  To  render  the  sentence  of  a  court-martial 
valid,  it  must  appear  affirmatively  that  the  court  was  legally  con- 
stituted, that  it  had  Jurisdiction,  and  that  all  prescribed  rules  for 
its  government  had  been  complied  with,  pp.  81,  82. 

Gited  and  followed  in  Bunkle  v.  United  States,  122  U.  S.  556,  80 
L.  1170,  7  S.  Gt  1146,  quashing  sentence  dismissing  commissioned 
officer  in  absence  of  proof  that  action  of  court  had  not  been  ap- 
proved by  president;  Barrett  v.  'Hopkins,  2  McGrary,  131«  7  Fed. 
314,  holding  Jurisdiction  of  court-martial  is  always  subject  of  in- 
quiry. Gited,  by  way  of  analogy,  in  Driscoll  v.  Place,  44  Vt  258, 
holding  officer  liable  for  taking  goods  under  writ  of  replevin  where 
court  issuing  writ  had  not  Jurisdiction.  Referred  to  in  note,  61 
Am.  Dec.  443,  as  having  cited  Piper  v.  Pearson,  2  Gray,  120,  61  Am. 
Dec.  438,  on  this  point;  also  in  note,  61  Am.  Dec.  473,  as  having 
cited  Glarke  v.  May,  2  Gray,  410,  61  Am.  Dec.  470. 

United  States  marshal. —  A  valid  Judgment  of  a  court-martial, 
confirmed  by  the  president  Is  a  valid  defense  to  an  action  against 
a  marshal  executing  it  for  false  imprisonment,  pp.  83,  84. 

Gited  and  principle  applied  In  Gonner  v.  Long,  104  U.  S.  239,  26 
L.  727,  holding  sheriff  selling  goods  pursuant  to  order  of  competent 
court,  is  not  liable  to  action  for  conversion;  McGraw  v.  Welch,  2 
Golo.  290,  ruling  similarly  as  to  officer  attaching  property  under 
process,  valid  on  its  face;  Forrist  v.  Leavitt  52  N.  H.  487,  as  to 
officer  making  arrest  under  warrant  duly  issued.  See  also  note  on 
general  subject  in  42  Am.  Dec.  55.  Gited,  arguendo,  in  Pullan  v. 
Kinslnger,  2  Abb.  (U.  S.)  104,  F.  G.  11,463,  In  re  Anderson,  94  Fed. 
495,  Delaware  R.  R.  v.  Prettyman,  7  Fed.  Gas.  412,  and  Lampert  v. 
La  Glede  Gas  Light  Go.,  14  Mo.  App.  387. 

Army  and  navy. —  President  may  direct  that  imprisonment  under 
sentence  of  court-martial  be  in  a  public  Jail,  pp.  83,  84. 

Discussed  in  note,  47  Fed.  889. 


20  How.  84-^  Notes  on  U.  S.  Reports.  736 

Miscellaneous;— Cited  erroneously  In  Williams  v.  Baker,  17  Wall. 
147,  reference  being  apparently  to  23  How.  ©6.  16  L.  500;  also  in 
Salzobel  v.  The  Rolling  Wave,  21  Fed.  Gas.  284,  but  citation  Is  to 

19  How.  82,  15  L.  554. 

20  How.  84-94,  16  L.  816,  WITHERS  v.  BUCKLEY. 

Supreme  Court. —  Error  will  not  lie  to  State  court  to  review  a 
question  of  the  conflict  of  a  State  statute  with  the  State  Constitu- 
tion, pp.  88,  89. 

Constitutional  law. —  The  fifth  amendment  to  the  Constitution  is 
a  restraint  upon  the  powers  of  the  Federal  government  alone;  ac- 
cordingly, the  States  are  not  forbidden  to  take  property  for  public 
use  without  Just  compensation,  p.  91. 

Cited  and  reaffirmed  in  Kelly  v.  Pittsburgh,  104  U.  S.  79,  26  L. 
659,  holding  State  has  right  to  determine  what  portion  of  its  terri- 
tory shall  be  within  limits  of  city  and  subject  to  taxation;  North  Mo. 
R.  R.  V.  Maguire,  49  Mo.  496,  8  Am.  Rep.  143,  holding  fifth  amend- 
ment not  restrictive  of  State's  right  of  taxation;  Clark  v.  Mitchell, 
64  Mo.  572,  denying  power  of  Congress  to  confiscate  debts  due  from 
one  citizen  to  another;  St  Louis  v.  Richeson,  76  Mo.  478,  holding 
city  may  condemn  property  for  street  purposes;  Orr  v.  Quimby,  54 
N.  H.  599,  State  may  condemn  property  for  use  of  United  States; 
Bldridge  v.  Binghamton,  120  N.  Y.  313,  24  N.  B.  463,  or  for  pur- 
pose of  constructing  canal;  State  v.  Brown,  etc.,  Co.,  18  R.  I.  20, 

25  AtL  248,  17  L.  R.  A.  859,  holding  State  may  regulate  payment  of 
wages  by  corporation.  Cited  and  followed  in  Twitchell  v.  Com- 
monwealth, 7  Wall.  327,  19  L.  224,  Talton  v.  Mayes,  163  U.  S.  382, 
41  L.  198,  16  S.  Ct  989,  Ryan  v.  People,  21  Colo.  122,  40  Pac.  776, 
and  State  v.  Brennan,  2  S.  Dak.  389,  50  N.  W.  626,  all  ruling  simi- 
larly as  to  provisions  in  fifth  and  sixth  amendments,  relating  to 
criminal  trials;  United  states  v.  Cruikshank,  92  U.  S.  552,  23  L.  591, 
as  to  provisions  in  first  amendment  relative  to  right  of  citizens  to 
assemble  and  to  petition  the  government,  etc.;  Fife  v.  State,  31 
Ark.  458,  25  Am.  Rep.  558,  of  second  amendment,  relative  to  right 
to  bear  arms;  dissenting  opinion,  Jacoway  v.  Denton,  25  Ark.  666, 
majority  denying  constitutionality  of  State  law  emancipating  slaves. 
See  also  notes  on  this  subject  in  12  Am.  Dec.  548,  41  Am.  Dec.  604. 
Cited  in  discussion,  obiter,  in  Spies  v.  Illinois,  123  U.  S.  166,  31 
L.  86,  8  S.  Ct.  24,  Brown  v.  Walker,  161  U.  S.  606,  40  L.  824,  16 
S.  Ct  650,  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43,  F.  C.  16,151, 
Philadelphia,  etc.,  R.  R.  v.  Morrison,  19  Fed.  Cas.  491,  State  v. 
Parker,  66  Iowa,  588,  24  N.  W.  226,  People  v.  Fish,  125  N.  Y.  151, 

26  N.  E.  323,  and  People  v.  Thorn,  156  N.  Y.  295,  50  N.  E.  950,  42 
L.  R.  A.  385,  and  n. 

Kavlg^ble  waters. —  One  of  the  inherent  powers  of  a  State  is 
that  of  im^oving  her  navigable  rivers;  accordingly,  a  law  of  Mis- 
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sissippl,  designed  for  that  purpose,  is  not  in  conflict  with  the  pro- 
vision guaranteeing  the  free  navigation  of  the  Mississippi  river,  in 
the  act  of  Congress,  admitting  the  State  into  the  Union,  pp.  93,  94. 

Cited  and  followed  In  Shively  v.  Bowlby,  152  XT.  8.  83,  34,  38  L. 
344,  14  S.  Ct.  560,  holding  States  have  sole  power  to  determine  title 
to  lands  under  navigable  rivers;  Ward  v.  Race  Horse,  163  U.  S.  512, 
41  L.  247,  16  S.  Ct  1079,  holding  United  States  cannot  give  Indians 
right  to  hunt  on  navigable  rivers  of  State,  In  violation  of  State 
laws;  Lake  Shore,  etc.,  Ry.  v.  Ohio,  165  U.  S.  366,  41  L.  748,  17  a 
Ct.  357,  holding  act  of  Congress,  providing  for  bridging  of  streams, 
does  not  deprive  State  of  its  right  to  do  so,  in  absence  of  express 
prohibition;  Silliman  v.  Hudson  Rlv.  Bridge  Co.,  4  Blatchf.  409, 
F.  C.  12,852,  refusing  to  enjoin  erection  of  bridge  authorized  by 
State  legislature;  Dugan  v.  State,  125  Ind.  132,  25  N.  E.  172,  9  L. 
R.  A.  322,  asserting  power  of  State  to  apply  Sunday  laws  to  ita 
navigable  rivers;  Rood  v.  Wallace,  79  N.  W.  450  (Iowa),  holding 
State  has  title  to  lake  beds  within  boundaries;  J.  I.  Keator,  etc., 
Co.  V.  St  Croix  Boom  Corp.,  72  Wis.  82,  7  Am.  St  Rep.  848,  38  N.  W. 
536,  to  authorize  construction  of  booms.  Cited  also  In  County  of 
St  Clair  V.  Lovingston,  23  Wall.  68,  23  L.  63,  16  Am.  Rep.  527,  note, 
in  discussion  of  general  subject  See  also  note,  27  Am.  St.  Rep. 
555. 

Miscellaneous. —  Cited  in  State  ex  rel.  v.  Cunningham,  81  Wis.  511, 
51  N.  W.  738,  15  L.  R.  A.  576,  and  n.,  but  not  in  point 

20  How.  94-108,  15  L.  833,  SBCOMBB  y.  STBBLB. 

Appeal  and  error. —  Decree  of  another  court  attached  to  the  an- 
swer, constitutes  part  of  the  record  upon  appeal,  although  not 
signed  by  the  Judge  who  rendered  it,  p.  102. 

Cited  by  way  of  analogy  in  Folsom  v.  Blood,  58  N.  H.  12,  hold- 
ing judgment  not  invalidated  because  not  attested  by  person  who 
held  office  of  clerk  of  court  rendering  it  Cited,  arguendo,  in  Spen* 
cer  V.  Lapsley,  20  How.  270, 15  L.  905. 

Vendor  and  purchaser. —  At  law,  an  express  agreement  for  the 
payment  of  purchase  money,  and  delivery  of  conveyance,  on  a  par- 
ticular day  and  at  a  particular  place,  binds  the  parties,  and  time 
will  be  deemed  of  the  essence  of  the  contract  p.  103. 

Contract — If  a  contract  is  silent  with  respect  to  the  condition 
of  time,  or  fails  to  indicate  a  distinct  intention  to  make  It  a  consid- 
eration, and  where  its  importance  is  not  manifest,  equity  will  not 
consider  It  of  the  essence  of  the  contract  p.  104. 

Cited  and  followed  in  Brown  v.  Guarantee  Trust  Co.,  128  U.  S. 
414,  32  L.  471,  9  S.  Ct  130,  decreeing  specific  performance  of  con^ 
tract  to  sell  land;  as  also  In  Cheney  v.  Libby,  134  U.  S.  77,  33  L. 
823.  10  S.  Ct  501,  decreeing  specific  performance  where  failure  of 
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complainant  to  pay  on  time  was  caused  by  acts  of  respondent;  Steele 
V.  Branch,  40  CaL  13,  holding  provision  that  land  shall  revert  to 
vendor  in  case  of  failure  to  comply  with  agreement,  is  to  be  taken 
as  mere  specification  of  penalty. 

Approved,  but  held  inapplicable,  in  Stinson  v.  Dousman,  20  How. 
466,  15  L.  969,  where  parties  had  agreed,  in  contract  to  sell  land  on 
credit,  that  on  failure  to  pay  promptly  vendor  might  rescind. 

Specific  performance. —  Under  Minnesota  law,  a  court  of  chan- 
cery may  transfer  the  title  of  a  defendant  in  a  suit  for  specific  per- 
formance by  a  decree,  without  requiring  him  to  make  a  conveyance, 
p.  106. 

Lis  pendens. —  Decree  of  specific  performance  of  contract  to  con- 
vey land,  conveys  title  as  against  a  Judgment  creditor  who  became 
so  pendente  lite,  and  after  the  vendor  had  paid  the  purchase  money 
into  court,  pp.  106,  107. 

Cited  and  principle  applied  in  Partridge  v.  Shepard,  71  Gal.  476. 
12  Pac.  483,  holding  purchaser  pendente  lite  of  premises  involved  in 
action  of  ejectment  is  bound  by  decree.  See  also  valuable  note  on 
subject  of  Us  pendens  in  56  Am.  St.  Bep.  855.  Gited  approvingly, 
but  without  particular  application,  in  Bell  v.  St  Louis,  etc.,  R.  B., 
34  La.  Ann.  794. 

Specific  performance  —  Parties. —  Greditors  of  vendor  who  recov- 
ered Judgments  and  sold  the  property  pending  suit  for  specific  per- 
formance, in  which  the  purchase  money  had  been  paid  into  court, 
are  not  necessary  parties  to  such  suit,  nor  are  purchasers  at  sherilTs 
sale  under  such  Judgments,  p.  107. 

Referred  to  incidentally  in  Shelly  v.  Mikkelson,  5  N.  Dak.  44,  63 
N.  W.  219,  but  question  not  decided. 

Lis  pendens. —  Purchasers  at  sheriff's  sale,  under  Judgments  ac- 
quired by  creditors,  pending  suit  for  specific  performance,  in  which 
the  purchase  money  has  been  paid  into  court,  in  order  to  assert 
any  claim  to  such  money,  must  do  so  by  direct  appeal  to  the  court, 
and  not  by  an  adversary  proceeding  at  law  for  the  land,  p.  107. 

See  note,  10  Am.  Dec.  546. 

20  How.  108-125,  15  L.  862.  GOMMEBCIAL  BANK  OF  MANGHBS- 
TER  V.  BUGKNEB. 

Bankruptcy. —  Under  the  bankrupt  act  of  1841,  the  District  Court 
had  exclusive  Jurisdiction  of  a  bill  in  equity  to  annul  a  discharge 
granted  by  that  court,  brought  by  a  party  to  the  original  proceed- 
ings, p.  117. 

Bankruptcy. —  A  creditor  who  has  submitted  his  claim  in  bank- 
ruptcy proceedings,  cannot  pursue  the  bankrupt  at  law,  pp.  122,  123. 

Cited  in  Shorten  v.  Booth,  32  La.  Ann.  399,  holding  that  after 
discharge  in  bankruptcy,  execution  cannot  issue  against  bankrupt 
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on  Judgment  acquired  prior  thereto;  Bennett  v.  Ooldthwait,  109 
Mass.  495,  12  Am.  Rep.  743,  holding  discharge  In  bankruptcy  is  bar 
to  proceedings  to  recover  debt  already  commenced. 

Pleading. —  Demurrer  is  only  a  confession  of  facts  well  pleaded, 
p.  125. 

Cited  and  followed  in  Dillon  y.  Barnard,  1  Holmes,  389,  F.  O. 
3,915,  holding  demurrer  does  not  admit  allegations  as  to  construction 
of  documents  set  forth  In  bill;  Reid  ▼.  Field,  83  Ya.  29,  1  S.  E.  397, 
nor  facts  which  constitute  an  insufficient  defense.  Cited  in  discus- 
sion, obiter,  in  Aurora  City  v.  West,  7  WalL  99,  19  L.  48. 

Miscellaneous. —  Cited  in  Nichols  t.  Jones,  19  Fed.  857,  but  appli- 
cation doubtful. 

20  How.  125-128,  15  L.  831,  TELLER  v.  PATTEN. 

Evidence. —  Declarations  of  one  defendant  to  a  third  person,  or  to 
the  plaintiff,  that  he  was  or  was  not  a  partner  of  another  defendant, 
are  admissible  as  evidence  where  the  question  is  in  issue,  p.  127. 

Evidence  —  Declarations. —  Where  the  question  was  whether  one 
defendant  was  a  partner  in  a  firm,  it  was  proper  for  the  court  to 
exclude  declarations  made  by  him  in  the  absence  of  the  plaintiffs, 
p.  128. 

Cited  and  followed  in  Wiggin  y.  Fine,  17  Mont  579,  44  Pac.  76, 
under  similar  facts. 

20  How.  128-133,  15  L.  845,  MATTINGLY  v.  BOYD. 

Principal  and  agent. —  Garnishment  proceedings,  pending  against 
an  agent  who  holds  money  belonging  to  his  principal,  may  be  pleaded 
in  abatement  of  an  action  by  the  principal  against  the  agent,  p.  132. 

Cited  in  Barton  y.  Spencer,  3  Okl.  274,  278,  41  Pac.  606,  608,  hold- 
ing subsequent  attaching  creditors  cannot  acquire  rights  in  money 
as  against  gamisheelng  creditor;  Howland  v.  Chicago,  etc.,  Ry.,  134 
Mo.  482,  36  S.  W.  31,  but  holding  in  such  suit  Judgment  should  be 
given  against  garnishee,  with  stay  of  execution  until  termination 
of  garnishment  proceedings.  Cited  in  discussion,  obiter,  in  Mathews 
y.  Smith,  13  Neb.  190,  12  N.  W.  826,  and  Berry  v.  Davis,  77  Tex.  194, 
19  Am.  St  Rep.  749,  13  S.  W.  979. 

Cited,  but  held  inapplicable,  in  Yazoo,  etc.,  R.  R.  y.  Fulton,  71 
Miss.  389,  14  So.  272,  holding  Judgment  against  garnishee  is  not  bar 
to  suit  by  his  creditor. 

Limitation  of  actions. —  Garnishment  proceedings  pending 
against  an  agent  who  holds  money  belonging  to  his  principal,  op- 
erate to  suspend  a  statute  of  limitations,  providing  that  a  prin- 
cipal must  sue  to  recover  money  converted  by  his  agent  within 
three  years,  p.  132. 

C*lted  and  principle  applied  in  Cox  v.  Montford,  66  Oa.  64,  holding 
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statute  does  not  nin  against  fi.  fa.,  prevented  from  proceeding  by 
Injunction.  Cited  approvingly,  but  without  particular  application, 
in  Boody  v.  Watson,  64  N.  H.  191,  9  Atl.  816. 

Distinguished  in  Lynch  ▼.  Hartford  Fire  Ins.  Co.,  17  Fed.  629, 
under  different  construction  of  State  laws. 

Gtamiahee  is  not  ordinarily  bound  to  pay  interest  on  money  held 
by  him;  but  he  It  liable  where  he  has  used  the  money  as  his  own, 
p.  132. 

Cited  in  Boston,  etc..  Smelting  Co.  v.  Reed,  23  Colo.  584,  48  Pac. 
518,  holding  trustee  using  trust  funds  as  his  own  is  bound  to  account 
for  profits;  in  discussion,  obiter;  Lackett  v.  Rumbaugh,  46  Fed.  27. 

Oamlshee  is  entitled  to  reasonable  amount  for  trouble  incurrecl 
in  defending  suit,  pp.  132,  183. 

20  How.  133-135,  15  L.  857,  McMlCKBN  v.  PBRIN. 

Appeal  and  error. —  Appeal  will  not  lie  from  an  order  of  the  Cir- 
cuit Court,  compelling  a  conveyance  pursuant  to  a  decree  already 
affirmed  by  the  Supreme  Court,  p.  135. 

Cited  and  followed  in  Bz  parte  Whitmore,  9  Utah,  458,  85  Pac. 
530,  holding  api>eal  does  not  lie  from  sentence  for  contempt  for  re- 
fusal to  obey  injunction  issued  after  affirmance  of  decree  by  ap- 
pellate court  See  also  note  in  22  Am.  St.  Rep.  417,  on  subject  of 
contempt.  Approved,  but  without  particular  application,  in  New- 
port Light  Co.  V.  Newport,  151  U.  S.  539,  38  L.  2(53,  14  S.  Ct  433. 

Miscellaneous. —  Cited  incidentally  in  McMicken  v.  Perin,  22  How. 
285,  16  L.  260,  as  having  involved  same  parties.  Cited  also  in  Cook 
V.  Burnley,  11  Wall  674,  20  L.  85,  on  point  that  writ  of  error  will 
lie  where  lower  court  has  committed  error  In  executing  mandate  of 
appellate  court 

20  How.  135-149,  15  L.  858,  SMITH  ▼.  CORPORATION  OF  WASH- 
INGTON. 

Municipal  corporations. —  The  power  of  a  city,  under  its  char- 
ter, to  open  and  keep  in  repair  streets  and  alleys,  includes  the  power 
to  establish  and  change  grades,  p.  147. 

The  citations  affirming  and  following  this  rule  are:  Wabash  R. 
R.  V.  Defiance,  167  U.  S.  101,  42  L.  93,  17  S.  Ct  753,  City  Council  of 
Montgomery  v.  Townsend,  84  Ala.  485,  4  So.  784,  Reardon  v.  San 
Francisco,  66  Cal.  498,  56  Am.  Rep.  Ill,  6  Pac.  320,  Macy  v.  Indian- 
apolis, 17  Ind.  269,  City  of  Kokomo  v.  Mahan,  100  Ind.  244,  M.  B. 
Church  V.  City  of  Wyandotte,  31  Kan.  724,  8  Pac.  529,  McCormack 
V.  Patchin,  53  Mo.  87, 14  Am.  Rep.  442,  and  Railroad  Co.  v.  Defiance, 
52  Ohio  St  300,  40  N.  B.  98.  Cited  and  principle  applied  in  Mayor 
of  Americus  v.  Bldridge,  64  Ga.  526,  37  Am.  Rep.  91,  holding  such 
power  includes  also  power  to  construct  sewer  in  street  to  carry  off 
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surface  water;  Weaver  v.  Temp]ln,  113  Ind.  300,  14  N.  B.  601,  tD 
construct  ditches  or  drains.  See  also  valuable  note  In  14  Am.  Bep. 
443,  and  26  Am.  Rep.  459. 

Municipal  corporations. —  If  the  power  of  a  city  to  change  the 
grade  of  its  streets  be  exercised  with  dne  skill  and  care,  the  city  is 
not  liable  to  an  adjoining  property-owner  who  is  put  to  expense  or 
suffers  inconvenience  in  consequence,  p.  148. 

The  principal  case  is  a  leading  authority  upon  this  point,  and 
has  been  cited  and  followed  in  numerous  cases:  Transportation  Co. 
V.  Chicago,  99  U.  S.  641,  25  L.  338,  denying  liability  of  city  for 
blocking  entrance  to  warehouse  while  repairing  streets;  Wabash 
R.  R.  V.  Defiance,  167  U.  S.  101,  42  L.  93,  17  S.  Ct.  753,  refusing 
injunction  to  restrain  city  from  changing  grade  to  the  inconvenience 
of  railroad  company;  Cheever  v.  Shedd,  13  Blatchf.  263,  264,  F.  C. 
2,634,  holding  city  not  bound  to  protect  earth  or  embankments  of  ad- 
Joining  proprietors  while  excavating;  Reardon  v.  San  Francisco,  66 
Oai.  505,  56  Am.  Rep.  116,  6  Pac.  325,  denying  right  of  adjoining 
owner  to  recover  for  damage  caused  to  foundations  of  buildings; 
Dorman  v.  City  of  Jacksonville,  13  Fla.  550,  552,  7  Am.  Rep.  258, 
260,  for  injury  to  shade  trees  and  embankments;  City  of  Quincy 
V.  Jones,  76  111.  243,  20  Am.  Rep.  250,  holding  property-owner  can 
claim  no  right  to  lateral  support  of  soil  in  street;  Macy  v.  Indian- 
apolis, 17  Ind.  269,  and  Cumberland  v.  Willison,  50  Md.  148,  33  Am. 
Rep.  308,  holding  such  consequential  inquiry  not  within  constitu- 
tional clause  forbidding  taking  of  private  property  without  com- 
pensation; City  of  Kokomo  v.  Mahan,  100  Ind.  244,  holding  city 
authorities  are  to  determine  when  charge  is  necessary,  and  prop- 
erty-owner cannot  recover  on  ground  that  it  was  not  so;  Denniston 
V.  Clark,  125  Mass.  222,  holding  owner  of  property  cannot  maintain 
action  against  surveyor  of  highway  for  removing  gravel  from  road 
in  front  of  premises  for  use  in  repairing;  City  of  Pontlac  v.  Carter, 
32  Mich.  1G7,  and  Kehrer  v.  Richmond,  81  Va.  748,  denying  right 
of  owner  to  recover  expense  incurred  in  bringing  property  up  to 
new  grade  of  street;  Hembling  v.  Big  Rapids,  89  Mich.  4,  50  N.  W. 
741,  and  Lee  v.  Minneapolis,  22  Minn.  15,  for  flooding  of  cellars 
caused  by  raising  of  grade;  Henderson  v.  Minneapolis,  32  Minn.  321, 
20  N.  W.  323,  and  Trenton  v.  McQuade,  62  N.  J.  Bq.  673,  29  Atl. 
356,  for  rendering  property  inaccessible  by  raising  grade;  Talbot 
V.  New  York,  etc.,  R.  R.,  151  N.  Y.  162,  45  N.  B.  384,  ruling  similarly 
when  change  made  by  railroad  company  under  authority  of  city; 
Tate  V.  Greensboro,  114  N.  C.  398,  19  S.  B.  768,  24  L.  R.  A.  672, 
denying  owner's  right  to  recover  for  damage  caused  by  flooding 
land;  Tennessee,  etc.,  R.  R.  v.  Adams,  3  Head,  600,  holding  burden 
of  proof  is  on  landowner  to  show  negligence. 

Cited  by  way  of  analogy  in  Cumberland  Telephone,  etc.,  Co.  ▼. 
United  Blectric  Ry.,  42  Fed.  283,  12  £i.  R.  A.  650,  refusing  injunction 
against  operation  of  electric  railway  to  prevent  damages  to  tele- 
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phone  company  Incidentally  sustained  by  escape  of  electricity  from 
rails;  High  Bridge  Lumber  Go.  v.  United  States,  69  Fed.  324,  37 
U.  S.  App.  234,  holding,  where  land  is  taken  by  State  for  canal, 
temporary  flooding  of  other  lands  than  those  taken  does  not  give 
right  of  action  against  State;  Tyson  v.  Commissioners  Baltimore 
County,  28  Md.  628,  and  Peddlcord  v.  Baltimore,  etc.,  Ry.,  34  Md. 
474,  483,  holding  landowner  cannot  recover  against  county  for  over- 
fiowing  of  land  by  wall  erected  In  improving  county  road;  Green  ▼. 
City,  etc.,  Ry.,  78  Md.  304,  44  Am.  St  Rep.  294,  28  AtL  628,  mllng 
similarly  where  turnpike  company  makes  change  in  grade,  pursuant 
to  powers  in  charter;  Garrett  v.  Lake  Roland,  etc.,  Ry.,  79  Md.  282, 

29  Atl.  832,  24  L.  R.  A.  398,  where  railroad  company  authorized  to 
place  pier  of  bridge  in  street  opposite  plaintiff's  property;  Hill  v. 
Boston,  122  Mass.  378,  23  Am.  Rep.  365,  holding  child  attending 
school  in  building  provided  by  city  under  duty  imposed  by  general 
laws  cannot  maintain  action  for  injury  caused  by  unsafe  condition 
of  staircase  therein;  Burford  v.  Grand  Rapids,  53  Mich.  100,  51  Am. 
Rep.  106,  18  N.  W.  572,  holding  city  ordinance  allowing  persons  to 
use  certain  street  for  coasting  will  not  render  city  liable  to  suit  for 
injuries  caused  by  negligence  of  such  persons.  Cited  in  dissenting 
opinion  in  Parke  v.  Seattle,  5  Wash.  21, 32  Pac.  86, 20  L.  R.  A.  74,  ma- 
jority holding  city  liable  under  construction  of  State  Constitution. 
Cited  in  discussion,  obiter,  in  Baujnan  v.  Ross,  167  U.  S.  587, 42  L.  287. 
17  S.  Ct  981,  Montgomery  v.  Wasem,  116  Ind.  353,  19  N.  B.  185,  and 
State  T.  Morristown,  34  N.  J.  L.  448.  Valuable  notes  in  36  Am. 
Dec.  129,  66  Am.  Dec.  438,  26  Am.  Rep.  457,  4  Am.  St  Rep.  401,  30 
Am.  St  Rep.  389,  392,  and  34  Am.  St  Rep.  848,  collect  other  authori- 
ties upon  this  subject 

Distinguished  in  Chicago  v.  Taylor,  125  U.  S.  164,  81  L.  640,  8 
S.  Ct  821,  and  Brown  v.  Seattle,  5  Wash.  38,  31  Pac.  314,  18  L.  R. 
A.  163,  under  provision  in  State  Constitutions  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  Just  com- 
pensation; "  Eaton  V.  Boston,  etc.,  R.  R.,  51  N.  H.  533,  12  Am.  Rep. 
179,  allowing  recovery  against  railroad  for  overflow  on  land,  caused 
by  grading.  Cited  but  not  applied  in  Smith  v.  City  Council  of 
Alexandria,  33  Gratt.  212,  36  Am.  Rep.  790,  where  it  was  shown 
that  backing  up  of  water  was  shown  to  be  an  unnecessary  result 
of  grading. 

20  How.  14^156,  16  L.  847,  LYON  v.  BERTRAM. 

Sales  —  Warranty. —  Where  warranty  is  not  complied  with,  ven- 
dee may  receive  goods  and  sue  upon  the  warranty,  or  may  set  up 
the  breach  in  reduction  of  damages  in  a  suit  for  the  price,  pp. 
354,  155. 

Cited  and  rule  followed  in  Dushane  v.  Benedict,  120  U.  S.  639, 

30  L.  811,  7  S.  Ct  699,  allowing  vendee  to  show  that  rags  sold  as 
clean  and  free  from  infection  were  infected  with  small-pox,  which 
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caused  disease  to  break  out  in  vendee's  mill;  Memphis  v.  Brown, 
1  Fllpp.  226,  F.  C.  9,415,  entertaining  suit  against  city  for  breach 
of  guaranty  in  bonds;  Rubin  v.  Sturtevant,  80  Fed.  932,  51  U.  S. 
App.  290,  holding,  in  action  by  vendor  for  price,  vendee  may  show 
breach  of  warranty  and  also  offer  to  vendor  to  arbitrate;  Andrews 
V.  Schreiber,  93  Fed.  373,  entertaining  suit  on  warranty  of  fitness  of 
flour  sold;  Morse  v.  Moore,  83  Me.  488,  23  Am.  St.  Rep.  793,  22  Atl. 
367,  13  L.  R.  A.  228,  ruling  similarly  as  to  contract  for  delivery  of 
ice.  Cited  approvingly,  but  without  particular  application,  in  Cen- 
tral, etc.,  Co.  V.  Buchanan,  73  Fed.  1012,  43  U.  S.  App.  265. 

Sales. —  Contract  for  the  purchase  of  a  cargo  of  flour,  a  portion 
of  which  was  delivered,  paid  for  and  used  by  the  purchaser,  cannot 
be  repudiated  on  the  ground  that  the  brand  upon  the  flour  was  not 
that  specified  in  the  contract,  p.  155. 

Cited  and  rule  followed  in  Dawes  v.  Peebles,  6  Fed.  859,  holding, 
where  part  of  property  has  been  used,  vendor  may  elect  to  sue  on 
special  contract,  or  in  general  assumpsit  upon  common  counts; 
Clark  V.  Wheeling  Steel  Works,  53  Fed.  498,  3  U.  S.  App.  358,  hold- 
ing contract  for  delivery  of  steel  in  installments  is  inseparable,  and 
after  receipt  and  use  of  first  installment,  vendee  cannot  rescind; 
German  Savings  Inst  v.  De  La  Vergne,  etc.,  Co.,  70  Fed.  150,  151, 
152,  154,  155,  36  U.  S.  App.  184,  refusing  to  rescind  contract  for 
sale  of  stock  after  unreasonable  delay;  Crane  Co.  v.  Columbus 
Const.  Co.,  73  Fed.  993,  46  U.  S.  App.  52,  holding,  where  goods  are 
to  be  delivered  in  installments,  vendee,  after  accepting  one,  cannot 
refuse  to  accept  others,  if  time  and  place  of  delivery  not  stipulated; 
Clark  V.  Neufviile,  46  Oa.  266,  and  Hoadley  v.  House,  32  Yt  182, 
76  Am.  Dec.  170,  refusing  to  allow  rescission  where  vendee  had 
sold  part  of  goods  delivered;  R.  I.  Imp.  Co.  v.  Nat  Bank,  57  Pac. 
1050  (Kan.  App.),  denying  right  of  vendee  to  sue  for  rescission,  with- 
out having  offered  to  return  price;  Tower  v.  Pauley,  51  Mo.  App. 
89,  where  vendee  of  furnace  had  used  it  without  offer  to  rescind 
within  reasonable  time.  See  also  valuable  notes  upon  this  subject 
in  7  Am.  Dec.  131, 36  Am.  Dec.  151, 43  Am.  Dec.  372,  and  54  Am.  Rep. 
626.  Cited  approvingly,  but  without  particular  application,  in 
Chandler  v.  Thompson,  30  Fed.  47. 

Distinguished  in  Norrington  v.  Wright  115  U.  S.  205,  29  L.  369, 
6  S.  Ct  15,  holding,  where  contract  called  for  goods  to  be  shipped 
in  installments  at  specified  times,  acceptance  of  and  payment  for 
one  does  not  impair  right  to  rescind,  if  agreement  as  to  others  not 
complied  with;  Pope  v.  AlUs,  115  U.  S.  373,  29  L.  398,  6  S.  Ct  73, 
holding,  where  contract  stipulated  for  certain  quality  of  iron,  buyer 
could  rescind  and  sue  to  recover  price  paid. 

Limitation  of  actions. —  Where  a  statute  bars  action  upon  written 
contracts  in  three  years,  and  upon  parol  contracts  in  two,  a  plea  of 
two  years'  limitation,  which  does  not  show  that  the  contract  is  of 
the  latter  class,  is  bad,  pp.  155,  156. 
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Cited  and  rule  followed  in  Goler  y.  Clounty  Commissioners,  6  N. 
Mex.  113,  27  Pac.  623,  a  similar  case. 

Pleading. —  A  plea  cannot  be  sustained,  which  rests  for  its  yal- 
idity  upon  a  supposed  state  of  facts  which  may  not  exist;  It  must 
be  an  answer  to  any  case  which  may  be  legally  established  under 
the  declaration,  p.  156. 

Parties. —  The  provision  in  the  California  code,  that  actions  shall 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  is  satisfied 
when  all  are  Joined  as  plaintiffs,  although  the  specific  interest  of 
each  is  not  disclosed  by  the  complaint,  p.  156. 

Miscellaneous. —  Cited  erroneously  in  Smith  y.  United  States,  1 
Wash.  Ter.  273. 

20  How.  156-161,  15  L.  860,  HUNGBRFORD  y.  SIGERSON. 

Judgment. —  Equity  will  not  afford  relief  against  a  Judgment  on 
a  note  alleged  to  have  been  given  for  a  debt  of  less  than  half  the 
amount,  in  the  absence  of  allegations  of  fraud,  or  that  plaintiff  had 
no  remedy  at  law,  p.  IGl. 

Cited  and  principle  applied  in  Deweese  v.  Reinhard,  165  U.  S.  389, 
41  L.  758,  17  S.  Ct  341,  refusing  to  decide  question  as  to  title  to 
public  lands,  where  there  was  plain  and  adequate  legal  remedy; 
Houston  V.  Wolcott,  7  Iowa,  176,  holding  ignorance  of  fact  that 
party  had  defense  at  law,  affords  no  ground  for  relief  in  equity. 

Judgment. —  Equity  will  not  grant  relief  where  a  party,  through 
negligence,  has  failed  to  make  a  proper  defense  at  law;  but  if  such 
failure  was  due  to  accident  or  to  fraud  in  the  other  party,  equity 
may  relieve,  p.  161. 

Cited  and  followed  in  Crim  v.  Handley,  94  U.  S.  654,  24  I«.  216, 
holding  absence  of  attorney  will  not  furnish  ground  for  equitable 
relief,  where  party  could  have  appeared  in  court  and  asked  for 
continuance. 

Miscellaneous. —  Cited  in  In  re  Brooks'  Estate,  110  Mich.  10,  67 
N.  W.  976,  but  not  in  point 

20  How.  162-169,  15  L.  871,  GRANT  y.  POILLON. 

Admiralty  Jurisdiction  of  the  Federal  courts  is  excluslye  and 
cannot  be  extended  to  cases  cognizable  by  the  Circuit  and  State 
courts,  pp.  168,  169. 

Cited  and  followed  in  Cunningham  y.  Hall,  1  Cliff.  53,  F.  0.  3,481, 
denying  Jurisdiction  of  libel  in  personam  against  builder  to  recoyer 
damages  for  failure  to  complete  vessel  according  to  contract  See 
also  note  on  this  point  In  32  Am.  Dec.  68. 

Admiralty  has  no  Jurisdiction  of  matters  of  account  between 
part  owners  of  a  vessel;  accordingly,  a  suit  for  a  balance  due  on  a 
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contract  of  affreightment,  between  the  owners  and  a  lumber  com- 
pany, of  which  some  of  them  are  members,  is  cognizable  only  in 
equity,  p.  1G9. 

Cited  and  rule  followed  in  The  Ocean  Belle,  6  Ben.  257,  F.  O. 
10,402,  denying  Jurisdiction  to  require  majority  owners  to  give  bond 
to  minority  to  cover  indebtedness  of  vessel  to  latter;  Turner  v. 
Beaeham,  Taney,  588,  F.  C.  14.252,  to  enforce  contract  to  form  part- 
nership for  purchase  of  vessel;  The  John  E.  Mulford,  18  Fed.  457, 
to  enforce  account  of  receipts  of  vessel's  earnings;  The  H.  B.  Wil- 
lard,  52  Fed.  388,  and  The  Benton,  3  Fed.  Cas.  257,  to  enforce  lien 
given  to  part  owner,  by  State  statute. 

Admiralty  cannot  entertain  a  suit  for  distribution,  unless  brought 
by  lienors,  p.  169. 

Cited  and  principle  applied  in  The  Steamer  Eclipse,  135  U.  S.  608, 
34  L.  272,  10  S.  Ct.  876,  ruling  similarly  as  to  proceeding  to  wind  up 
trust  concerning  licensed  vesseL 

20  How.  170-176,  15  L.  874,  HYDE  v.  STONE. 

Courts. —  Federal  courts'  Jurisdiction  over  controversies  between 
citizens  of  different  States,  cannot  be  impaired  by  laws  of  the  State 
which  prescribe  the  modes  of  redress  in  their  courts,  or  the  distribu- 
tion of  their  Judicial  power;  accordingly,  the  transfer  of  a  suit 
upon  a  bill,  to  another  court,  In  order  to  consolidate  it  with  proceed- 
ings in  insolvency,  cannot  be  pleaded  in  bar  to  suit  in  the  Circuit 
Court,  p.  175. 

Cited  and  followed  in  Tayne  v.  Hook,  7  Wall.  430,  19  L.  262,  hold- 
ing Jurisdiction  of  Federal  court  in  suit  against  administrator,  can- 
not be  defeated  because,  under  State  probate  procedure,  no  such 
suit  would  lie;  Railway  Co.  v.  Whitton,  13  Wall.  287,  20  L.  577,  hold- 
ing corporation  suable  in  Federal  courts  as  citizen,  notwithstanding 
status  in  States;  Hess  v.  Reynolds,  113  I).  S.  78,  28  L.  929,  5  S.  Ct 
379,  and  Franz  v.  Wahl,  81  Fed.  9,  holding  suit  against  adminis- 
trator by  citizen  of  another  State  is  removable  to  Federal  court, 
notwithstanding  State  statute  providing  that  such  claims  can  only 
be  established  in  Probate  Court;  Borer  v.  Chapman,  119  U.  S.  609, 
30  L.  537,  7  S.  Ct.  348,  holding  decree  in  suit  in  State  court,  between 
citizens  of  different  States,  will  not  bar  action  in  Federal  courts; 
Rio  Grande  R.  R.  v.  Gomila,  132  U.  S.  485,  33  L.  402,  10  S.  Ct  157, 
holding  State  law  withdrawing  property  of  deceased  person  from 
operation  of  execution  laws,  does  not  apply  to  property  seized  prior 
to  death,  on  execution  from  Federal  court;  Chicot  County  v.  Sher- 
wood, 148  U.  S.  534,  37  L.  548,  13  S.  Ct  697,  holding  such  Jurisdiction 
cannot  be  defeated  by  State  law  providing  that  claims  arising  on 
county  bonds  shall  be  presented  in  County  Courts;  Barrow  S.  S. 
Co.  V.  Kane,  170  U.  S.  Ill,  42  L.  968,  18  S.  Ct  530,  and  Blalce  v. 
McClung,  172  U.  S.  255,  19  S.  Ct  171,  holding  right  to  sue  foreign 
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corporation  in  Federal  courts,  not  dependent  on  State  laws;  In  re 
Murray,  1  Hask.  270,  F.  O.  9,954,  holding  claim  for  price  of  liquors 
sold  by  citizen  of  one  State  to  citizen  of  another,  is  provable  in 
bankruptcy  In  Federal  court,  although  not  recoverable  in   State 
court;  National  Bank  v.  Sebastian  County,  6  DHL  417,  F.  C.  10.040, 
and  Hoover  v.  Crawford  County,  39  Fed.  9,  holding  act  providing 
that  counties  can  no  longer  be  sued,  cannot  be  set  up  as  against 
party  suing  on  prior  obligation  in  Federal  court;  DvTlght  v.  Cen- 
tral Vermont  R.  R.,  20  Blatchf.  207,  9  Fed.  790,  and  Grlswold  v. 
Central  Vermont  R.  R.,  20  Blatchf.  217,  9  Fed.  800,  holding  pen- 
dency of  suit  In  State  court  against  domestic  corporation  by  stock- 
holders, not  pleadable  In  bar  to  suit  for  same  cause  in  Federal  court 
by  citizens  of  other  States;  Weaver  v.  Field,  4  Woods,  154,  16  Fed. 
24,  and  Black  v.  Scott,  9  Fed.  191,  ruling  similarly  as  to  suit  to  fore- 
close mortgage;  Newton  v.  Hagerman,  10  Sawy.  462,  463,  22  Fed. 
526,  527,  Sylvester  v.  Danzlger,  32  Fed.  1,  Edwards  v.  Hill,  69  Fed. 
725,  19  U.  S.  App.  493,  and  Rhodes  v.  Borden,  67  Cal.  9,  6  Pac  850. 
all  holding  discharge  under  State  Insolvent  law  cannot  bar  suit  on 
debt  due  non-resident;  Pulliam  v.  Pulllam,  10  Fed.  30,  F.  C.  11,463a, 
holding  State  law  providing  that  settlements  in  County  Courts  shall 
be  prima  facie  evidence  in  favor  of  accounting  party.  Is  of  no  effect 
in  Federal  courts;  Ix)gan  v.  Greenlaw,  12  Fed.  19  holding  pendency 
of  bill  for  accounting  in  State  court  cannot  bar  action  in  Federal 
court;  Chewett  v.  Moran,  17  Fed.  822,  and  Walker  v.  Brown,  58 
Fed.  33,  ruling  similarly  as  to  bill  to  subject  property  in  hands  of 
heirs  to  payment  of  ancestor's  debts;  Hull  v.  DiUs,  19  Fed.  659,  hold- 
ing State  laws  as  to  procedure  in  suits  against  guardian,  of  no  opera- 
tion In  Federal  courts;  Union  Trust  Co.  y.  Rochester,  etc,  R.  R., 
29  Fed.  610,  as  to  law  regulating  bringing  of  suits  upon  judgments; 
Rich  V.  Bray,  37  Fed.  275,  2  L.  R.  A.  227,  and  n.,  asserting  exclusive 
Jurisdiction  of  Federal  courts  in  suit  for  distribution  between  resi- 
dent and  non-resident  heirs;  Coe  v.  Aiken,  50  Fed.  643,  holding  pen- 
dency in  State  court,  of  suit  over  which  Federal  court  has  con- 
current Jurisdiction,  will  not  bar  action  in  latter.  Involving  addi- 
tional matters  not  set  up  in  State  court;  Blydensteln  v.  New  York 
Security,  etc.,  Co.,  59  Fed.  13,  holding  order  of  State  court  to  hold 
property  subject  to  suit  pending  therein,  cannot  impair  Federal 
process  In  suit  by  alien;  The  James  Roy,  59  Fed.  786,  and  The  Wil- 
lamette Valley,  62  Fed.  297,  holding  right  to  enforce  maritime  lien 
in  admiralty,  cannot  be  impaired  by  State  law;  Brendel  v.  Charch, 
82  Fed.  263,  holding  suit  may  be  brought  in  Federal  court  by  non- 
resident creditor  against  resident  executor  pending  settlement  of 
estate  in  State  court;  Shepard  v.  Tulare  Irr.  Dist,  94  Fed.  4,  holding 
fact  that  concurrent  remedy  exists  in  State  court,  cannot  oust  Fed- 
eral Jurisdiction;  Lee  v.  JBtna  Ins.  Co.,  16  Fed.  Cas.  142,  asserting 
Jurisdiction  of  suit  by  citizen  of  State  against  foreign  corporation 
doing  business  there;  City  of  Opellka  v.  Daniel,  59  Ala.  215,  denying 
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right  of  State  to  enjoin  suit  in  Federal  court;  Fordyce  v.  Beeclier, 
2  Tex.  Civ.  App.  31,  21  S.  W.  179,  holding  State  laws  relative  to 
receivers,  do  not  apply  to  Federal  courts. 

Cited  in  discussion,  obiter,  in  Ellis  v.  Davis,  100  U.  S.  497,  27  L. 
1010,  3  S.  Ct.  335,  Warren  v.  Wisconsin  Valley  R.  R.,  6  Biss.  430, 
F.  0.  17,204,  Hurst  v.  Bverett,  21  Fed.  221,  Ball  v.  Tompkins,  41  Fed. 
489,  Martin  v.  Fort,  83  Fed.  23,  54  U.  S.  App.  325,  and  Eastern  Build- 
ing, etc.,  Assn.  v.  Bedford,  88  Fed.  20. 

Distinguished  in  New  York,  etc.,  Co.  v.  Milbum  Gin,  etc.,  Co.,  35 
Fed.  229,  and  Homor  v.  Hanks,  22  Ark.  587,  under  facts. 

Bills  and  notes  —  Insolvency. —  The  insertion  of  a  bill  of  ex- 
change amongst  the  debts  of  an  insolvent  upon  his  schedule,  is  evi- 
dence of  the  fact  of  notice,  p.  175. 

BlllB  and  notes. —  A  plaintiff  may  prove  by  admissions  of  a  de- 
fendant that  all  the  steps  necessary  to  charge  him  as  a  drawer  or 
Indorser  have  been  taken,  p.  175. 

Cited  and  approved  in  note  on  this  subject  In  8  Am.  Dec.  306. 

TriaL —  Jury  is  sole  judge  as  to  weight  of  evidence,  p.  170. 

Cited  and  followed  in  Bayly  v.  London,  etc.,  Ins.  Co.,  2  Fed.  Gas. 
1088,  holding  court  cannot  grant  new  trial  upon  ground  that  con- 
clusions of  jury  are  different  from  those  which  court  would  have 
drawn  from  evidence. 

Miscellaneous.—  Cited  in  Green  v.  Collins,  8  Cliff.  507,  F.  0.  5,755, 
on  point  that  State  law  cannot  discharge  obligation  of  contract 
made  in  another  State. 

20  How.  176-186,  15  L.  891,  LEITBNSDORFER  v.  WEBB. 

War. —  The  conquest  of  New  Mexico  by  the  United  States  op- 
erated only  to  change  the  allegiance  of  the  people;  their  personal 
relations  and  property  rights  remained  undisturbed,  p.  177. 

Cited  and  rule  applied  in  Coffee  v.  Groover,  123  U.  S.  10,  81  L. 
56,  8  S.  Ct  6,  and  Gildersleeve  v.  New  Mexico  Min.  Co.,  6  N.  Mex. 
40,  27  Pac.  321,  holding  change  of  sovereignty  does  not  disturb  land 
titles  derived  from  prior  government 

War. —  The  executive  had  power  to  establish  a  provisional  gov- 
ernment in  New  Mexico,  to  ordain  laws  and  institute  a  judicial 
system  which  should  continue  in  force  until  the  termination  of  the 
war,  and  until  modified  by  Congress  or  by  the  territorial  government 
established  by  its  authority,  p.  178. 

Cited  and  rule  followed  in  The  Grapeshot,  9  WalL  133.  19  L.  653, 
and  United  States  v.  Relter,  27  Fed.  Cas.  779,  where  government 
organized  in  Louisiana  during  civil  war  was  upheld;  Penny  wit  v. 
Eaton,  15  Wall.  384,  21  L.  114,  and  Mechanics,  etc..  Bank  v.  Union 
Bank,  22  WalL  296,  22  L.  878  (affirming  S.  C,  25  La.  Ann.  389), 


20  How.  17^186  Notes  on  U.  S.  Reports.  748 

affirming  validity  of  appointment  of  judge  by  military  governor  of 
Louisiana;  New  Orleans  v.  Steamship  Co.,  20  Wall.  394,  22  L.  358, 
of  lease  made  by  mayor  of  New  Orleans  under  sanction  of  military 
governor;  Jeffries  v.  State,  39  Ala.  659,  asserting  power  of  provis- 
ional government  in  Louisiana  to  suspend  State  laws;  Burke  v. 
Tregel,  22  La.  Ann.  631,  holding  courts  of  Louisiana  bound  to  take 
Judicial  notice  of  orders  and  proclamations  of  commanding  generals 
while  that  State  was  under  control  of  United  States  forces;  Prather 
V.  New  Orleans,  24  La.  Ann.  44,  affirming  validity  of  military  gov- 
ernment established  In  New  Orleans;  Scott  v.  BiUgerry,  40  Miss. 
133,  in  Mississippi;  Heflferman  v.  Porter,  6  Cold.  396,  98  Am.  Dec. 
462,  in  Tennessee;  Smith  v.  Harbert,  30  Tex.  681,  Grant  v.  Cham- 
bers, 34  Tex.  586,  and  Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  937, 
all  affirming  power  of  military  governor  of  Texas  to  establish 
courts.  Cited  approvingly  In  discussion,  obiter,  in  Hamilton  v. 
Dillin,  21  Wall.  88,  22  L.  531,  Franklin  v.  United  States,  1  Colo.  41, 
Reynolds  v.  People,  1  Colo.  181,  and  Perkins  v.  Rogers,  35  Ind.  166, 
9  Am.  Rep.  673. 

Distinguished  in  dissenting  opinion  in  Mechanics,  etc..  Bank  v. 
Union  Bank,  22  Wall.  304,  22  L.  876,  majority  asserting  power  of 
governor  to  appoint  Judge  without  express  direction  of  president; 
in  Noble  V.  CuUom,  44  Ala.  581,  denying  power  of  Confederate 
States  to  establish  governments  in  territory  under  their  dominion, 
on  ground  that  Confederate  government  was  Itself  Insurrectionary 
and  illegal. 

War. —  Suits  pending  In  the  courts  of  a  provisional  government 
may,  on  the  organization  of  a  civil  government,  be  transferred  to 
new  courts  organized  thereunder,  p.  182. 

Appeal  and  error. —  A  traverse  of  an  affidavit  supporting  a  writ 
of  attachment,  not  affecting  the  merits  of  the  case,  is  usually  a  plea 
in  abatement,  and  the  decision  of  the  court  thereon  is  not  a  final 
decision  reviewable  upon  writ  of  error  In  the  Supreme  Court,  p. 
186. 

Cited  and  rule  applied  in  Atlantic  Lumber  Co.  y.  Buck!,  92  Fed. 
865,  and  Worrall  v.  Hare,  1  Colo.  94,  to  order  dissolving  attachment; 
also  in  Mining  Co.  v.  District  Court,  7  N.  Mex.  502,  38  Pac.  586, 
where  facts  were  similar  to  those  in  principal  case;  Schofleld  v. 
American  Val.  Co.,  54  Pac.  755  (N.  Mex.),  holding  Judgment  In  at- 
tachment proceedings  is  not  final,  and  appealable. 

Miscellaneous. —  Cited  In  Territory  v.  Yarberry,  2  N.  Mex.  450, 
as  instance  where  Supreme  Court  recognized  validity  of  act  creating 
Territory  of  New  Mexico;  Meyer  v.  Black,  4  N.  Mex.  195,  197,  199, 
16  Pac.  625,  627,  629,  as  to  effect  of  fraud  In  assignmehts,  but  point 
not  decided  in  principal  case. 
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20  How.  18e-194,  15  L.  879,  FISHER  v.  HALDBMAN. 

Public  lands. —  By  the  laws  of  Pennsylyanla,  prior  to  the  Rev- 
olution, a  pre-emption  right  to  islands  within  the  State  could  not 
be  acquired  by  settlement,  pp.  193,  194. 

Cited  in  discussion,  obiter,  in  Shlvely  y.  Bowlby,  152  U.  S.  82,  38 
L.  843,  14  S.  Gt  560. 

Ck>urt8. —  Federal  courts  will  follow  decisions  of  State  courts 
affecting  titles  to  lands  within  the  State,  p.  194. 

20  How.  194-198,  15  L.  1001,  THOMPSON  v.  SBLDBN. 

TriaL — Under  the  fifteenth  section  of  the  Judiciary  act,  mere 
failure  to  produce  books  and  writings,  after  notice,  does  not  warrant 
a  non-suit;  there  must  be  a  disobedience  of  an  order  of  court  to  do 
so,  founded  upon  motion,  p.  198. 

Cited,  arguendo,  in  Gregory  y.  Chicago,  etc,  R.  R.,  3  McCrary, 
376,  10  Fed.  531,  holding  that  in  order  to  entitle  party  to  inspection 
of  papers,  they  must  be  specified,  and  due  notice  given.  See  also 
note,  41  Am.  St  Rep.  395. 

Appeal  and  error. —  Brror  will  not  lie  to  the  decision  of  a  court 
granting  or  refusing  a  continuance,  p.  198. 

Cited  and  followed  in  Texas,  etc.,  Ry.  v.  Nelson,  50  Fed.  815,  816, 
2  U.  S.  App.  213,  as  to  refusal  to  grant  continuance  because  of  ab- 
sence of  material  witness;  Davis  v.  Patrick,  57  Fed.  913,  12  U.  S. 
App.  629,  but  ground  of  motion  not  stated;  Baker  v.  Texarkana 
Bank,  74  Fed.  601,  41  U.  S.  App.  185,  where  motion  made  by  in- 
tervenors. 

Distinguished  under  settled  law  of  State,  in  Price  v.  State,  57 
Ark.  168,  20  S.  W.  1093.  Limited  in  Welch  v.  County  Court,  29  W. 
Ya.  68,  1  S.  B.  340,  holding  appeal  will  lie  where  discretion  abused. 

20  How.  198-204,  15  L.  876,  DBAN  v.  MASON. 

Patents. —  In  suit  for  infringement,  measure  of  damages  is 
amount  infringer  actually  realized  as  profits,  not  what  he  might 
have  made  by  reasonable  diligence,  p.  203. 

Cited  and  followed  in  Rubber  Co.  v.  Goodyear,  9  Wall.  802,  19 
L.  570,  holding  decree  "  for  all  the  profits  made  in  violation  of  com- 
plainant's rights,*'  etc.,  Is  correct  in  form;  Birdsall  v.  Coolidge,  93 
U.  S.  70,  23  li.  805,  holding  finding  of  Jury  exceeding  such  profits 
is  erroneous;  Root  v.  Railway  Co.,  105  U.  S.  195,  26  L.  977,  affirming 
decree  for  actual  profits;  Tilghman  v.  Proctor,  125  U.  S.  144,  31  L. 
666,  8  S.  Ct.  898,  holding,  if  infringer  obtained  no  advantage  by  use 
of  complainant's  invention,  there  can  be  no  decree  for  damages; 
Bverest  v.  Buffalo  Oil  Co.,  24  Blatchf.  465,  31  Fed.  744,  and  Kirk  v. 
Dubois,  46  Fed.  487,  holding  complainant  entitled  to  only  nominal 
damages   where  he   cannot  show   amount  of   infringer's   profits. 
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Oited,  arguendo,  In  Perry  y.  Corning,  6  Blatcbf.  136,  F.  0.  11,003, 
and  Livingston  y.  Jones,  3  Wall.,  Jr.,  344,  F.  G.  8,414. 

Appeal  does  not  lie  from  the  refusal  of  a  conrt  to  allow  an 
answer  to  be  filed  after  entry  of  a  decree  pro  conf esso,  p.  204. 

Patents. —  Motion  to  dismiss  bill  for  infringement  of  patent  upon 
ground  that  complainant  had  patent  with  his  interest,  w511  not  be 
granted  where  assignment  was  made  pending  the  suit,  as  complain- 
ant's right  to  accrued  profits  is  not  affected  thereby,  p.  204. 

Cited  and  rule  followed  in  Moore  y.  Marsh,  7  WalL  522,  19  L.  39, 
holding  person  "  interested  "  in  such  suit  is  person  interested  in  pat- 
ent at  time  of  infringement 

20  How.  204r-208,  15  L.  803,  CABROLL  y.  DORSBT. 

Api>eal  and  error. — Defects  in  citation  are  cured  by  appearance 
in  court  without  motion  to  dismiss,  p.  207. 

Cited  and  followed  in  Chaffee  y.  Hayward,  20  How.  210,  15  L. 
805,  where  citation  signed  by  clerk  instead  of  Judge. 

Appeal  and  error. —  Defect  in  writ  of  error,  or  omission  to  file 
transcript  of  record  at  term  next  succeeding  that  at  which  writ  was 
issued,  are  fatal  errors,  and  case  must  be  dismissed  for  want  of 
Jurisdiction,  p.  207. 

Cited  and  followed  in  Agricultural  Co.  y.  Pierce  County,  6  WalL 
246,  18  L.  740,  dismissing  writ  made  returnable  at  day  different 
from  return  day  fixed  by  statute;  Sea  y.  Connecticut,  etc.,  Ins.  Co., 
154  U.  S.  659,  25  L.  772,  14  S.  Ct  1191,  where  return  day  not  stated 
with  certainty;  City  of  Waxahachie  y.  Coler,  92  Fed.  285,  holding 
it  is  immaterial  whether  failure  to  issue  writ  within  specified  time 
is  fault  of  clerk  or  plaintiff  in  error;  Gold  Street  y.  Newton,  2  Dak. 
Ter.  40,  8  N.  W.  312,  holding  failure  to  giye  notice  of  appeal  fatal; 
State  y.  Mitchell,  29  Fla.  315,  10  So.  749,  holding,  although  writ 
allowed,  if  not  issued,  original  Judgment  may  be  executed;  Norris 
y.  Graham,  51  Fed.  54,  dismissing  suit  because  of  defect  in  serylce 
of  original  summons.  Cited  in  discussion,  obiter,  in  Moynahan  y. 
Wilson,  2  Flipp.  135,  F.  C.  9,897,  and  Woodruff  y.  Bacon,  34  Conn. 
182. 

20  How.  208-216,  15  L.  804,  851,  CHAFFEE  y.  HAYWARD. 

Appeal  and  error. — Defects  in  citation  are  cured  by  appearance 
in  court  of  defendant  in  error,  without  motion  to  dismiss,  p.  210. 

Cited  and  principle  applied  in  Habich  y.  Folger,  20  Wall.  7,  22 
L.  308,  and  Tioga  R.  R.  y.  Blossburg,  etc.,  R.  R.,  20  Wall.  149,  22  L. 
337,  both  holding  appearance  of  corporation  by  attorney  was  equiya- 
lent  to  serylce  of  process  upon  it;  Schwabacher  y.  Wells,  1  Wash. 
Ter.  508,  holding  defectiye  serylce  of  notice  waiyed  by  appearance. 
And  see  note  upon  this  point  in  91  Am.  Dec.  195. 
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Circuit  Court  cannot  acquire  jurisdiction  of  defendant  by  attach- 
ing his  property;  he  must  be  served  personally  within  the  district, 
p.  215. 

Cited  and  rule  followed  in  Shainwald  t.  Lewis,  6  Sawy.  589,  5 
Fed.  513,  a  proceeding  in  bankruptcy;  Romaine  v.  Insurance  Co., 

28  Fed.  639,  holding  service  of  summons  outside  of  district  inef- 
fectual; United  States  v.  American  Lumber  Co.,  80  Fed.  311,  56  XT. 
S.  App.  655,  ruling  similarly  as  to  service  of  subpcena;  Central  Trust 
Co.  y.  Chattanooga  R.  R.,  68  Fed.  695,  holding  rule  applicable  in 
garnishment  proceedings;  In  re  Johnson,  167  U.  S.  124,  42  L.  104, 
17  S.  Ct  737,  holding,  in  criminal  cases,  where  Jurisdiction  of  State 
and  Federal  courts  is  concturent,  custody  of  one  court  cannot  be 
disturbed  by  process  from  other.  Cited  approvingly,  but  without 
particular  application,  in  Fleitas  v.  Richardson,  147  U.  S.  544,  37 
L.  275,  13  S.  Ct  432,  and  United  States  v.  Ottman,  1  Hughes,  816, 
317,  F.  C.  15,977. 

Patents. —  Although  Jurisdiction  in  suits  for  infringement  of  pat- 
ents does  not  depend  upon  citizenship,  defendant  must  be  served 
personally  within  the  dit^trict  where  suit  is  brought,  p.  215. 

Cited  and  followed  In  United  States  v.  American  Bell  Tel.  Co., 

29  Fed.  44,  Union  Switch,  etc.,  Co.  v.  Hall  Signal  Co.,  65  Fed.  626, 
and  Donnelly  y.  United  States  Cordage  Co.,  66  Fed.  615. 

20  How.  216-218,  15  L.  883,  DAY  y.  UNION  INDIA  RUBBBR  CO. 

Patents. —  The  Supreme  Court  having  decided  in  Hartshorn  v. 
Day,  19  How.  211,  that  a  certain  person  had  a  good  title  to  a  pat- 
ented process,  his  licensees,  represented  by  the  defendant  corpora- 
tion, have  a  perfect  right  to  manufacture  under  the  patent,  pp.  217, 
218. 

Cited  and  followed  in  Day  v.  Stellman,  7  Fed.  Cas.  269,  a  case  in- 
volving the  same  patent  Cited,  arguendo,  in  De  La  Vergne  Ma- 
chine Co.  V.  Featherstone,  147  U.  S.  228,  37  L.  145,  13  S.  Ct  288, 
and  Wetherill  v.  Passaic  Zinc  Co.,  29  Fed.  Cas.  84]. 

20  How.  219-221,  15  L.  895,  PAYNE  v.  NILBS. 

Appeal  and  error. —  Brror  cannot  be  brought  or  defended  by  one 
not  a  party  to  Judgment  below;  accordingly,  a  person  whose  petition 
for  intervention  was  dismissed,  has  no  right  to  bring  a  writ  to  re- 
view the  final  Judgment,  p.  221. 

Cited  and  followed  in  Amett  v.  McCain,  47  Ark.  413,  1  S.  W.  873, 
holding  heirs  who  were  not  parties  to  suit  by  administrator,  cannot 
bring  writ;  Fischer  v.  Hanna,  21  Colo.  11,  39  Pac.  421,  holding  party 
taking  appeal  must  be  on  record  below;  United  States,  etc.,  Assn. 
v.  Weller,  30  Fla.  213,  11  So.  787,  but  allowing  amendment  where 
there  was  mere  error  in  description  of  parties. 
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20  How.  221-227,  15  L.  884,  McGAVOCK  ▼.  WOODLIEP. 

Trial. —  Finding  of  facts  filed  after  the  trial,  nunc  pro  tnnc,  In  a 
case  submitted  to  the  court  without  a  Jury,  will  be  presumed  to  have 
been  filed  by  consent,  p.  225. 

Broker  employed  to  sell  real  estate  upon  certain  terms,  is  not 
entitled  to  his  commission  until  he  finds  a  purchaser  willing  to 
comply  with  those  terms,  p.  227. 

The  principal  case,  which  is  a  leading  authority  upon  this  point, 
has  been  cited  and  relied  upon  in  numerous  cases,  as  follows:  Wat- 
son T.  Brooks,  8  Sawy.  320,  13  Fed.  543,  and  Buckingham  v.  Harris, 
10  Colo.  460,  15  Pac.  819,  allowing  broker  to  recover  commissions 
where  failure  to  complete  sale  was  due  to  fault  of  owner;  Albion 
Phosphate,  etc.,  Co.  v.  Wyllie,  77  Fed.  550,  42  U.  S.  App.  214,  hold- 
ing, where  agent  acting  under  del  credere  commission  has  made 
contract  which  principal  is  unable  wholly  to  fill,  he  is  entitled  to 
full  commissions;  Dolan  v.  Scanlan,  57  Cal.  263,  and  Zeimer  t.  An- 
tlsell,  75  Cal.  512,  17  Pac.  643,  both  holding,  if  owner  negotiates  sale 
without  assistance  from  broker,  latter  is  not  entitled  to  commission: 
Sullahan  v.  Baldwin,  100  Cal.  660,  35  Pac.  314,  holding  tender  of 
check  in  payment  of  price  fixed,  broker's  right  to  recover;  Ayres  v. 
Thomas,  116  Cal.  144,  47  Pac.  1014,  holding  solicitor  for  orders  for 
manufacturer  can  claim  only  on  orders  which  he  was  directly  in- 
strumental in  securing;  Hyams  v.  Miller,  71  Ga.  618,  denying  right 
of  broker  to  recover  if  stipulation  in  contract  for  actual  sale  by  him 
not  complied  with;  Doonan  v.  Ives,  73  Ga.  301,  where  purchaser  who 
was  spoken  to  by  him  refused  to  buy  on  his  terms,  but  afterwards 
did  so  through  owner  himself;  Emery  v.  Atlanta  Exchange,  88  Ga. 
329,  14  S.  E.  558,  where  sale  made  by  owner  after  time  allowed  to 
broker  to  make  sale  had  expired;  Monroe  v.  Snow,  131  111.  136,  23 
N.  E.  403,  and  Love  v.  Miller,  53  Ind.  296,  21  Am.  Rep.  194,  botli 
holding  fact  that  broker  cannot  complete  sale  without  ratification 
by  owner,  will  not  defeat  right  to  commission  if  owner  refuses  to 
ratify;  Iselln  v.  Griffith,  62  Iowa,  671,  18  N.  W.  303,  and  Butler  v. 
Baker,  17  R.  I.  584,  33  Am.  St.  Rep.  899,  23  Atl.  1020,  both  holding 
agent  bound  to  show  that  purchaser  secured  by  him  was  able  to 
comply  with  contract  or  to  respond  in  damages  for  failure  to  do  so: 
Blodgett  V.  Sioux  City,  etc.,  R.  R.,  63  Iowa,  610,  19  N.  W.  801,  deny- 
ing right  of  broker  to  recover,  where  owner,  who  negotiated  sale, 
did  not  know  purchaser  was  procured  by  him;  Cassady  v.  Seeley. 
69  Iowa,  510,  29  N.  W.  432,  holding  agent  entitled  to  recover  if  con- 
tract is  to  find  purchaser,  and  sale  is  actually  consummated  with 
such  person,  although  by  owner  himself;  Lockwood  v.  Halsey,  41 
Kan.  170,  21  Pac.  99,  and  Kalley  v.  Baker,  132  N.  Y.  7,  28  Am.  St 
Rep.  546,  29  N.  E.  1093,  ruling  similarly  where  agent  was  employed 
to  negotiate  trade;  Coleman  v.  Meade,  13  Bush,  362,  363,  and  Fairly 
V.  Wappoo  Mills,  44  S.  C.  248,  22  S.  B.  110,  29  L.  R.  A.  223,  distin- 
guishing as  to  facts,  but  applying  principle  in  holding  broker  bound 
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to  show  that  purchaser  was  eligible;  Garcelon  v.  Tlbbetts,  84  Me. 
151.  24  Ati.  798,  holding  broker  not  entitled  to  commission  where 
purchaser  would  not  accept  deed  without  warranty;  Kimberly  v. 
Henderson,  29  Md.  515,  where  prospective  purchaser  relieved  him- 
self of  obligation  to  complete  purchase,  but  did  not  in  fact  purchase; 
Ward  V.  Fletcher,  124  Mass.  225,  holding,  where  one  broker  procures 
purchaser,  another  Is  not  entitled  to  commission,  in  absence  of  evi- 
dence that  latter's  power  was  exclusive;  Holden  v.  Starks,  159  Mass. 
504,  38  Am.  St.  Rep.  451.  34  N.  E.  1070,  holding  broker  entitled  to 
commission,  although  purchaser  might  have  avoided  his  agreement 
to  purchase  under  statute  of  frauds. 

Other  cases   citing  and  relying  upon  the  rule  are:    McDonald  v. 
Boeing,  43  Mich.  397,  38  Am.  Rep.  201,  5  N.  W.  441,  holding  offer 
of  privilege  of  selling  land  does  not  bind  owner  to  pay  commission 
to  agent  who  sends  purchaser,  without  having  accepted  offer;  Hay- 
den  V.  Grlllo,  26  Mo.  App.  293,  holding  defective  a  petition  by  agent 
which  did  not  allege  that  he  procured  purchaser  who  was  ready 
and  willing  to  purchase  on  terms  specified;  Hay  den  v.  Grlllo,  35  Mo. 
App.  654,  refusing  to  allow  recovery  where  agent  did  not  disclose 
name  of  purchaser;  Moses  v.  Blerling,  31  N.  Y.  464,  holding,  where 
owner  has  given  exclusive  right  to  agent,  he  cannot  afterwards  re- 
fuse to  pay  commission  on  ground  that  he  made  sale  himself;  Eraser 
V.  WyckoflP,  63  N.  Y.  448,  applying  rule  In  suit  for  commission  on  * 
sale  of  patent  rights;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  382, 
38  Am.  Rep.  444,  and  Mallonee  v.  Young,  119  N.  C.  552,  26  S.  E.  141, 
refusing  to  allow  recovery  where  sale  consummated  after  termina- 
tion of  agency;  Kyle  v.  Rippey,  20  Or.  454,  26  Pac.  310,  and  Chatham 
V.  Yarbrough,  90  Tenn.  79,  15  S.  W.  1076,  both  holding  broker  en- 
titled to  commission,  although  sale  not  consummated  because  of 
defect  in  owner's  title;  Coukllng  v.  Krakauer,  70  Tex.  739,  11  S.  W, 
118,  although  conveyance  fails  because  of  disagreement  between 
owner  and  purchaser  as  to  title;  O'Brien  v.  Gilliland,  4  Tex.  Giv* 
App.  44,  23  S.  W.  245,  denying  right  to  recover  where  agent  did  not 
observe  stipulation  for  cash  sale;  Tousey  v.  Etzel,  9  Utah,  334,  34 
Pac.  293,  where  contract  was  for  absolute  sale  and  purchaser  would 
not  agree;  MagiU  v.  Stoddard,  70  Wis.  80,  35  N.  W.  348,  holding 
revocation  of  power  did  not  defeat  right  of  broker  to  recover  com- 
mission already  earned  by  sending  purchaser,  which  owner  refused. 
See  also  valuable  note  upon  this  subject  in  98  Am.  Dec.  172,  173, 
175. 

Cited  by  way  of  analogy  In  McCreery  y.  Green,  38  Mich.  185, 
holding  person  employed  to  enter  timber  lands,  entitled  to  com- 
pensation, although  persons  for  whom  he  acted  were  unable  to  com* 
plete  purchase.  Cited  also  in  dissenting  opinion  In  Parker  v.  Walker, 
86  Tenn.  579,  8  S.  W.  395,  majority  holding  that  after  agent  pro- 
cures written  agreement  to  purchase,  vendee's  failure  to  do  so  can- 
not defeat  his  right  to  Commissions.     Cited,  arguendo,  in  City  of 

Vol.  V  —  48 


20  How.  227-234  Notes  on  TT.  S.  Reports.  754 

Little  Rock  T.  Barton,  33  Ark.  448,  defining  term  "broker;"  Gar- 
stens  V.  McReavy,  1  Wash.  365,  25  Pac.  472. 

Distinguished  in  Gillett  y.  Corum,  7  Kan.  160,  holding  discharge 
of  agent  by  owner  after  negotiations  with  purchaser,  whom  he  has 
produced,  have  commenced,  cannot  defeat  right  to  commissions.  If 
sale  is  finally  made;  Love  y.  Owens,  31  Mo.  App.  500,  holding  agent 
entitled  to  commission  where  agreement  for  sale  completed  between 
purchaser  and  owner,  and  purchaser,  after  paying  part,  refused  to 
complete  sale. 

Miscellaneous. —  Oited  in  Kock  y.  Bmmerling,  22  How.  73,  16  L. 
293,  as  instance  of  practice  on  bringing  writ  of  error  on  agreed 
statement  of  facts  in  Louisiana. 

20  How.  227-234,  15  L.  896,  COVINGTON  DRAWBRIDGE  00.  v. 
SHEPHERD. 

Evidence. —  The  Circuit  Court,  sitting  in  a  particular  State,  and 
the  Supreme  Court,  on  appeal  from  its  decision,  are  bound  to  take 
judicial  notice  of  the  laws  of  that  State,  p.  232. 

Cited  and  relied  upon  as  follows:  Elwood  y.  Flannigan,  104  U.  S. 
568,  26  L.  844,  laws  regulating  execution  of  deeds;  Lamar  y.  Micou, 
114  U.  S.  223,  29  L.  95,  5  S.  Ct.  859,  as  to  duties  of  guardian;  Martin 
V.  Baltimore,  etc.,  R.  R.,  151  U.  S.  678,  38  L.  313,  14  S.  Ct  535,  act 
creating  railroad  company;  Pullan  y.  Cincinnati,  etc.,  R.  R.,  4  Biss. 
41,  F.  C.  11,461,  holding  courts  will  take  Judicial  notice  of  charter 
powers  of  corporation  created' by  public  act;  Burfenning  y.  Chicago, 
etc.,  Ry.,  46  Minn.  22,  48  N.  W.  445,  of  provision  in  city  charter  show- 
ing what  lands  are  included  in  city.  See  also  valuable  note  on  this 
point  in  89  Am.  Dec.  667,  66& 

Approved  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  537,  6  S.  Ct 
245,  holding,  however,  Federal  courts  will  not  take  Judicial  notice 
of  State  laws  not  so  noticed  by  State  courts.  Distinguished  in  Union 
Pac.  Ry.  v.  Wyler,  158  U.  S.  296,  39  L.  990,  15  S.  Ct  882,  under  facts. 

Courts. —  To  give  the  Federal  courts  Jurisdiction  where  a  cor- 
poration created  by  public  act,  which  the  Federal  courts  will  Ju- 
dicially notice,  is  a  party,  it  is  sufficient  to  describe  the  corporation 
as  a  citizen  of  the  State  where  it  was  created,  pp.  232,  233. 

Federal  courts  have  repeatedly  affirmed  this  rule  in  asserting  Ju- 
risdiction, and  State  courts  have  relied  upon  it  in  granting  petitions 
for  removal  of  causes:  Covington  Draw-Bridge  Co.  v.  Shepherd,  21 
How.  123,  16  L.  40,  Steamship  Co.  v.  Tugman,  106  U.  S.  121,  27  L. 
89,  1  S.  Ct  59,  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  451,  36  L.  772. 
12  8.  Ct  938,  St  Louis,  etc.,  Ry.  v.  James,  161  U.  S.  557,  40  L. 
806,  16  S.  Ct  625,  Blake  v.  McClung,  172  U.  S.  259,  19  S.  Ct  173, 
Manufacturers'  Nat  Bank  v.  Baack,  2  Abb.  (U.  S.)  234,  8  Blatchf. 
139,  F.  C.  9,052,  Hatch  v.  Chicago,  etc.,  R.  R.,  6  Blatchf.  112,  F.  C. 
6,204,  Missouri,  etc.,  Ry.  v.  Texas,  etc.,  Ry.,  4  Woods,  365,  10  Fed. 
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nOO,  Maltz  y.  American  Express  Co.,  1  Flipp.  612,  F.  G.  9,002,  Black- 
bum  V.  Selma,  etc.,  R.  R.,  2  Fllpp.  531,  532,  533,  F.  C.  1,467,  Up- 
hoff  y.  Chicago,  etc.,  R.  R.,  5  Fed.  546,  United  States  y.  Southern 
Pac.  R.  R.,  49  Fed.  302,  Western  Union  Telegraph  Co.  y.  Dickin- 
son, 40  Ind.  445,  IS  Am.  Rep.  296,  Elston  y.  Piggott,  94  Ind.  23, 
Treadway  y.  Chicago,  etc,  Rj.,  21  Iowa,  358,  Adams  Exp.  Co.  y. 
Trego,  35  Md.  62,  Morton  y.  Insurance  Co.,  105  Mass.  147,  7  Am. 
Rep.  506,  Steyens  y.  Phcenix  Ins.  Co.,  41  N.  Y.  153,  Cooke  y.  State 
National  Bank,  52  N.  Y.  Ill,  11  Am.  Rep.  676,  Rathbone,  etc.,  Co. 
y.  Ranch,  5  W.  Va.  82,  and  State  ex  rel.  y.  Milwaukee,  etc.,  Ry.,  45 
Wis.  593.  Cited  and  principle  applied  in  Terry  y.  Insurance  Co., 
3  Dill.  409,  F.  C.  13,838,  holding  corporation  created  by  Great 
Britain  is  *' alien;"  St.  Louis  Nat  Bank  y.  Allen,  2  McCrary,  94, 
5  Fed.  552,  holding  national  bank  is  citizen  of  State  in  which  it  is 
located;  Pacific  R.  R.  y.  Missouri  Pac.  Ry.,  5  McCrary,  376,  23 
Fed.  566,  and  Home  y.  Boston,  etc.,  R.  R.,  62  N.  H.  455,  both  hold^ 
ing,  where  corporation  is  created  by  seyeral  States,  it  cannot  re* 
moye  suit  instituted  by  citizen  of  one  of  them.  Cited  approylngly, 
but  obiter,  in  Ohio,  etc.,  R.  R.  y.  Wheeler,  1  Black,  296,  17  L.  133. 
Case  of  the  Sewing  Machine  Cos.,  18  Wall.  575,  21  L.  919,  12  Am. 
Rep.  546,  note,  Waters  y.  Barrill,  131  U.  S.  Ixxxiy,  appx.,  18  S.  Ct. 
879,  McCabe  y.  Illinois  Cent.  R.  R.,  4  McCrary,  497, 13  Fed.  831,  Hart- 
ford Fire  Ins.  Co.  y.  Raymond,  70  Mich.  502,  38  N.  W.  482,  and  Hall 
y.  Bank  of  Virginia,  14  W.  Va.  621. 

Distinguished  in  Paul  y.  Virginia,  8  Wall.  178,  19  L.  359,  Ducat 
y.  Chicago,  48  111.  175,  95  Am.  Dec.  531,  and  Phoenix  Ins.  Co.  y. 
Comm.,  5  Bush,  73,  96  Am.  Dec.  333,  all  holding  corporation  is 
not  citizen  within  meaning  of  constitutional  guarantee  of  prlyl- 
leges  and  immunities;  Blake  y.  Alabama,  etc.,  R.  R.,  6  Bank.  Reg. 
335,  8  Fed.  Cas.  588,  under  facts;  Dlnsmore  y.  Philadelphia,  etc., 
R.  R.,  7  Fed.  Cas.  728,  holding  insufficient,  an  ayerment  that  com- 
plainant is  a  "  Joint-stock  association  formed  In  New  York; "  Car- 
negie y.  Hulbert,  53  Fed.  11,  10  U.  S.  App.  454,  ruling  similarly 
where  allegation  was  that  plaintiff  was  a  co-partnership;  Lonergan 
y.  Illinois  Cent.  R.  R.,  55  Fed.  551,  holding  ayerment  must  show 
that  corporation  was  created  by  State  of  which  it  is  alleged  to  be 
a  citizen. 

20  How.  235-251,  15  L.  886,  WHITE  y.  BURNLEY. 

Public  lands. —  Grant  of  land  beyond  the  Jurisdiction  of  the 
granting  officer  is  yoid,  p.  246. 

Cited  and  rule  applied  in  Shelrburn  y.  Hunter,  3  Woods,  283,  F. 
C.  12,744,  holding  yoid,  a  grant  purporting  to  conyey  lands  in  a 
colony,  but  which  were  in  fact  outside. 

Evidence. —  The  colonization  contract  of  De  Leon  with  the  Mex- 
ican goyemment  may  be  proyen  by  parol  to  haye  been  amended, 
when  it  is  shown  that  many  documents  pertaining  thereto  had  been 
destroyed  during  the  Texan  reyolutlon,  pp.  246,  247. 
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Public  lands. —  The  fact  that  a  survey  includes  more  land  than 
is  called  for  by  the  grant,  does  not,  of  itself,  avoid  the  grant  and 
cannot  be  taken  advantage  of  by  third  persons,  p.  248. 

Cited  and  principle  applied  in  Northern  Pac.  R.  R.  v.  Gannon,  46 
Fed.  231,  and  American  Dock,  etc.,  Co.  v.  Trustees,  39  N.  J.  Eq. 
418,  both  holding  fraud  in  procuring  patent  does  not  render  it  ab- 
solutely void;  White  v.  Blum,  79  Fed.  273,  52  U.  S.  App.  68,  64,  re- 
fusing to  set  aside  senior  patent,  at  instance  of  holder  of  junior 
patent,  on  ground  that  former  called  for  excessive  amount  of  land; 
Lamprey  v.  Mead,  54  Minn.  299,  40  Am.  St.  Rep.  831,  55  N.  W.  1134, 
ruling  similarly  as  to  grant  purporting  to  convey  land  under  mean- 
dered lake;  Johnston  v.  Smith,  21  Tex.  728,  and  Howard  v.  Coi- 
quhoun,  28  Tex.  14G,  both  holding  grant  in  hands  of  bona  fide 
purchasers,  regularly  issued  by  proper  officer,  cannot  be  impeached 
by  stranger  on  ground  of  fraud;  Maxey  v.  O'Connor,  23  Tex.  239, 
240,  Elliott  V.  Mitchell  28  Tex.  Ill,  and  Galveston,  etc.,  Ry.  v.  State, 
81  Tex.  603,  17  S.  W.  74. 

War. —  When  two  nations  are  at  war,  all  the  subjects  of  one  are 
deemed  in  hostility  to  the  subjects  of  the  other,  and  have  no  capac- 
ity to  contract,  p.  249. 

Cited  and  followed  in  Woods  v.  Wilder,  43  N.  Y.  168,  3  Am.  Rep. 
686,  holding  promissory  note  executed  between  citizen  of  loyal 
State  and  resident  of  insurrectionary  State,  void;  Grinnan  v.  Ed- 
wards, 21  W.  Va.  357,  holding  cessation  of  intercourse  during  war 
terminated  rights  under  contract  executed  previously.  Cited  ap- 
provingly in  general  discussion  of  confiscation  acts,  in  Burbank 
V.  Conrad,  96  U.  S.  299,  24  L.  726. 

Citizens. —  A  presumption  that  a  person  intends  to  abandon  his 
status  as  a  citizen,  does  not  arise  where  he  is  compelled  to  leave 
the  country,  and  his  property  rights  there  lure  not  affected  by  a 
change  in  the  sovereignty,  p.  250. 

Cited  and  relied  upon  in  Kilpatrick  v.  Sisneros,  23  Tex.  126,  131, 
135,  holding  person  remaining  domiciled  in  Mexico,  after  separation 
of  Texas,  did  not  forfeit  property  rights  in  Texas. 

Evidence. —  A  copy  of  a  deed  found  in  a  notary's  book,  which 
copy  had  been  compared  by  a  witness  with  the  original,  is  admis- 
sible as  evidence  of  title,  pp.  250,  251. 

Cited  and  principle  applied  in  Chase  v.  Caryl,  67  N.  J.  L.  558,  31 
Atl.  1029,  holding  transcript  of  record  of  mortgage  admissible. 

Adverse  possession. —  To  avail  himself  of  adverse  possession, 
party  claiming  under  a  Junior  patent,  which  conflicts  In  part  with 
an  elder  patent,  must  have  been  in  actual  possession  of  the  part 
which  was  overlapped  by  the  elder  patent,  p.  251. 

« 

Cited  and  relied  upon  in  Peyton  v.  Barton,  53  Tex.  303,  and 
Parker  v.  Baines,  65  Tex.  611. 


"^57  Notes  on  U.  S.  Reports.  20  How.  262-256 

Courts. —  Federal  courts  must  follow  decisions  of  State  courts  af- 
fecting land  titles,  p.  261. 

Cited  and  relied  upon  in  StuU  v.  Rich  Patch  Iron  Co.,  92  Va.  278, 
23  S.  E.  294,  following  State  decisions  relating  to  rights  acquired 
by  adverse  possession. 

Miscellaneous. —  Cited  in  Spencer  v.  Lapsley,  20  How.  272,  16  L. 
D06,  on  point  that  defects  in  entry  and  survey  cannot  be  taken  ad- 
vantage of  at  law.  Referred  to  incidentally  in  Cook  v.  Burnley,  11 
WaU.  667,  670,  20  L.  30,  31,  as  having  been  before  the  Supreme  Court 
previously. 

20  How.  262-265,  16  L.  900,  UNITED  STATES  v.  BRBITLING. 

Courts. —  Where  a  Federal  court  has  adopted  the  State  practice 
which  does  not  allow  the  signing  of  a  bill  of  exceptions  after  the 
term,  it  may  suspend  the  rule  where  the  circumstances  of  the  case 
warrant  it,  pp.  263,  264. 

Cited  and  followed  In  Marye  v.  Strouse,  6  Sawy.  219,  6  Fed.  498, 
499,  allowing  bill  where,  at  time  judgment  rendered,  plaJntifTs  at- 
torney was  absent  from  State;  Southern  R.  Co.  v.  Hamilton,  64  Fed. 
474,  10  U.  S.  App.  626,  and  New  York,  etc.,  R.  R.  v.  Hyde,  66  Fed. 
191,  6  U.  S.  App.  443,  where  failure  to  settle  bill  at  term  was  not 
due  to  fault  of  plaintiff  in  error;  Southern  Pac.  Co.  v.  Johnson,  69 
Fed.  662,  44  U.  S.  App.  1,  holding  pendency  of  motion  for  new  trial 
is  ground  for  suspending  rule;  Henning  v.  Western  Union  Tel.  Co., 
41  Fed.  866,  holding  court  may  extend  time  for  filing  notice  of  mo- 
tion for  new  trial;  Pickett  v.  Wallace,  64  Cal.  148,  or  of  transcript 
on  appeal.  See  also  note,  41  Am.  St  Rep.  643.  Cited  in  Michigan 
Ins.  Bank  y.  Bldred,  143  U.  S.  298,  36  L.  168,  12  S.  Ct.  462,  and 
Scalfe  y.  Western,  etc..  Land  Co.,  87  Fed.  810,  69  U.  S.  App.  33,  as 
having  laid  down  general  rule  that  after  term  has  expired,  court 
has  no  authority  to  allow  bill  of  exception.  Cited  approvingly,  but 
without  particular  application,  in  Beach  v.  Spokane,  etc.,  Co.,  21 
Mont  186,  63  Pac.  494,  and  Che  Gong  v.  Steams,  16  Or.  222,  17  Pac. 
873. 

Distinguished  in  Witzler  v.  Collins,  70  Me.  293,  holding  rule  pro- 
viding that  depositions  must  be  filed  during  term  at  which  taken, 
cannot  be  suspended;  Cronkhite  v.  Both  well,  3  Wyo.  742,  31  Pac. 
401,  holding  similarly  as  to  rule  requiring  brief  td  be  filed  within 
certain  time. 

SzceptionSy  bill  of. —  Szception  must  show  that  it  was  taken 
and  reserved  at  the  trial;  but  it  may  be  reduced  to  writing  and 
signed  by  the  Judge  afterwards,  p.  264. 

The  following  citing  cases  reaffirm  the  ruling  of  the  principal 
case  upon  the  point  that  exceptions  must  be  taken  during  the 
trial:  United  States  v.  Carey,  110  U.  S.  52,  28  L.  67,  8  S.  Ct  426, 
Tucker  y.  United  States,  151  U.  S.  170.  38  L.  116,  14  a  Ct  301, 
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Newport  N«ws,  etc.,  Co.  v.  Pace,  158  U.  S.  37,  39  L.  888,  15  fi.  Ct 
743,  Locke  v.  United  States,  2  Cliff.  583,  F.  C.  8,442,  Stone  v.  United 
States,  64  Fed.  677,  29  U.  S.  App.  32,  Johnson  v.  Garber,  73  Fed. 
526,  43  U.  S.  App.  107,  Merchants'  Bxch.  Bank  v.  McGraw,  76  Fed. 
936,  48  U.  S.  App.  66,  McKown  v.  Powers,  86  Me.  295,  29  AtL  1080, 
Commonwealth  v.  Greenlaw,  119  Mass.  209,  McAnaw  y.  Mathls, 
129  Mo.  151,  31  S.  W.  346,  Territory  v.  O'Donnell,  4  N.  Mex.  71.  12 
Pac.  748,  and  PadilJa  v.  Territory,  8  N.  Mex.  564,  45  Pac.  1120. 
Upon  the  point  that  they  may  be  drawn  up  and  signed  after  the 
trial,  the  following  cases  are  decisive :  Dredge  v.  Forsyth,  2  Black, 
568,  17  L.  255,  KeUogg  v.  Forsyth,  2  Black,  573,  17  L.  256,  Stanton 
V.  Bmbrey,  93  U.  S.  555,  23  L.  985.  Hunnlcutt  v.  Peyton,  102  U.  S. 
354,  26  L.  116,  Davis  v.  Patrick,  122  U.  S.  143,  30  L.  1092,  7  S.  Ct. 
1103,  New  Orleans,  etc.,  R.  R.  v.  Jopes,  142  U.  S.  22,  35  L.  922,  12  S. 
Ct  110,  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  451,  42 
U.  S.  App.  21,  Pacific  Bank  v.  Hannah,  90  Fed.  76,  59  U.  S.  App. 
467,  and  Vicksburg,  etc.,  R.  R.  v.  Ragsdale,  51  Miss.  453,  460.  Cited 
approvingly,  but  without  particular  application,  in  dissenting  opin- 
ion. Insurance  Co.  v.  Boon,  95  U.  S.  137,  142,  24  L.  401,  403. 

Distinguished  in  M  tiller  v.  Ehlers,  91  U.  S.  250,  23  L.  320,  Her- 
bert V.  Butler,  14  Blatchf.  358,  F.  C.  6,397,  and  Sweet  v.  Perkins, 
24  Fed.  778,  779,  all  holding,  in  absence  of  special  circumstances,  bill 
of  exceptions  allowed  and  filed  at  subsequent  term,  is  not  part  of 
record. 

Trial. —  It  is  error  for  the  court  to  charge  upon  a  supposed  or 
conjectural  state  of  facts,  of  which  no  evidence  has  been  offered, 
pp.  254,  255. 

Cited  and  relied  upon  in  Chaffee  v.  Boston  Belting  Co.,  22  How. 
224,  16  L.  242,  reversing  Judgment  based  upon  Instruction  to  Jury 
assuming  title  to  patent;  Michigan  Bank  v.  Eldred,  9  Wall.  554,  19 
L.  767,  where  instruction  assumed  fraud  in  execution  of  note  and 
evidence  did  not  support  it;  Insurance  Co.  v.  Piaggio,  16  WalL  389, 
21  L.  360,  holding  it  proper  to  refuse  to  charge  that  abandonment 
made  through  error  Is  void  if  not  warranted  by  policy,  no  evidence 
as  to  error  having  been  given;  Tweed's  Case,  16  Wall.  518,  21  L. 
393,  to  refuse  to  charge  upon  matters  not  material;  Insurance  Co. 
V.  Baring,  20  Wall.  162,  22  L.  251,  holding  exception  to  refusal  to 
give  instruction  asked,  must  show  that  evidence  was  offered  upon 
the  point  involved  therein;  Texas,  etc.,  Ry.  v.  Ludlam,  57  Fed.  483, 
13  U.  S.  App.  540,  holding  it  error  to  charge  Jury  as  to  rule  of  dam- 
ages founded  upon  supposed  facts;  Atlas  Bank  v.  Hahn,  71  Fed. 
491,  34  U.  S.  App.  472,  holding  that  there  is  no  presumption  that 
purchaser  of  note  was  aware  of  existing  defenses  thereto;  MofStt 
V.  Cressler,  8  Iowa,  125,  holding  it  error  to  instruct  Jury  as  to  fraud 
in  sale  where  evidence  did  not  tend  to  support  it;  Witzler  v.  Collins. 
70  Me.  293,  299,  35  Am.  Rep.  331,  where  there  was  no  evidence  upon 
which  to  base  constructive  delivery  of  goods  to  carrier.     See  also 
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valuable  note  on  this  subject  in  72  Am.  Dec.  541.  Cited  approv- 
ingly, but  without  particular  application,  in  Improvement  Co.  v. 
Munson,  14  Wall.  447,  20  L.  872. 

Distinguished  in  Texas,  etc.,  Ry.  v.  Ludlam,  52  Fed.  06,  2  U.  S. 
App.  342,  and  Trustees  Iowa  College  v.  Hill,  12  Iowa,  474,  under 
facts;  McMecben  v.  McMechen,  17  W.  Va.  712,  where  evidence 
tended  to  show  facts  upon  which  charge  was  based. 

20  How.  255-260,  15  L.  799,  HBMMBNWAY  v.  FISHER, 

Appeal  and  error. —  Judgments  in  common-law  causes  are  review- 
able only  on  writ  of  error;  decrees  in  equity  and  admiralty  on  ap- 
peal, pp.  258,  259. 

Cited  and  followed  in  Dower  v.  Richards,  151  U.  S.  663,  88  L. 
307,  14  S.  Ct  454,  holding  Supreme  Court,  upon  writ  of  error  to 
highest  court  of  State,  in  action  at  law,  cannot  review  its  judgment 
upon  question  of  fact 

Admiralty. —  Interest  is  not  an  incident  to  the  affirmance  of  a 
decree  in  admiralty.  If  given  by  the  court,  it  must  be  in  the  exer- 
cise of  its  discretionary  power;  accordingly,  where  a  decree  is  af- 
firmed by  an  equally-divided  court,  interest  cannot  be  allowed, 
p.  259. 

Cited  and  followed  in  The  Ann  Caroline,  2  Wall.  550,  17  L.  830, 
refusing  to  allow  interest  against  stipulators,  whose  liability  was 
specified;  The  Scotland,  118  U.  S.  519,  30  L.  156,  6  S.  Ct  1176, 
affirming  decree  of  Circuit  Court  refusing  to  allow  interest  on 
costs  awarded  by  District  Court  in  case  of  collision;  The  Steam- 
ship Aleppo,  7  Ben.  136,  F.  C.  158,  The  Mary  Eveline,  14  Blatchf. 
498,  F.  C.  9,212,  and  The  Oregon,  89  Fed.  526,  all  allowing  interest 
at  6  per  cent  in  case  of  collision;  The  Grapeshot  2  Woods,  44, 
46,  F.  C.  5,703,  holding  Circuit  Court  may  allow  interest  where  cause 
is  reversed  and  remanded,  unless  prohibited  by  decree  of  Supreme 
Court;  The  Alaska,  44  Fed.  502,  refusing  interest  on  bills  for  salvage 
and  repairs;  The  Express,  59  Fed.  476,  11  U.  S.  App.  749,  holding 
party  who  appeals  from  decree  in  admiralty  is  not  entitled  to  in- 
terest upon  original  recovery  pending  appeal;  The  North  Star,  62 
Fed.  87,  22  U.  S.  App.  242,  holding  appellate  court  may  modify 
decree  of  lower  court  by  excluding  Interest  allowed,  but  in  Hager- 
man  v.  Moran,  75  Fed.  99,  44  U.  S.  App.  636,  holding,  where  decree 
is  affirmed  without  allowance  of  interest  lower  court  cannot  allow 
it    Cited,  arguendo,  in  The  Blenheim,  18  Fed.  4& 

20  How.  261-264,  15  L.  820,  UNITED  STATES  v.  DB  PACHECO. 

Appeal  and  error. —  Where  an  act  of  Congress,  allowing  appeals 
in  certain  cases,  does  not  specify  the  time  within  which  they  shall 
be  taken,  the  general  law  which  limits  the  time  to  five  years,  ap- 
plies, p.  263. 
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Appeal  and  error. —  The  only  effect  of  docketing  and  dismissing 
an  appeal  under  the  sixty-third  rule  of  the  Supreme  Court,  for  fail- 
ure to  file  the  record  in  due  time,  is  to  enable  the  party  to  proceed 
to  execute  his  judgment  below;  a  new  appeal  may  be  taken  at  any 
time  within  five  years,  p.  268. 

Cited  and  principle  applied  in  Western  Union  Tel.  Co.  y.  Graham, 
1  Colo.  184,  and  Hax  v.  Leis,  1  Colo.  189,  both  holding  dismissal  of 
writ  of  error  for  want  of  bond,  does  not  defeat  right  to  prosecute 
new  writ;  also  in  Gensler  v.  Florida  R.  R.,  14  Fla.  42,  ruling  simi- 
larly  where  appeal  dismissed  for  want  of  bond;  Texas  y.  Engel- 
brecht,  3  Colo.  385,  holding  dismissal  of  appeal  for  want  of  prose- 
cution is  not  equivalent  to  affirmance  of  judgment  below.  Cited 
in  Thornton  v.  Mahoney,  24  Cal.  584,  McGarrahan  y.  Maxwell,  28 
Cal.  91,  and  McGarrahan  y.  New  Idria  M.  Co.,  49  CaL  336,  all 
holding,  e  converso,  that  appeal  pending  bars  execution  of  decree 
below;  as  also  in  Glenn  v.  Burch,  3  Colo.  35,  holding  judgment  in 
replevin  is  not  evidence  of  title  if  appeal  is  pending.  Cited  in  dis- 
cussion, obiter,  in  Hills  v.  Sherwood,  33  CaL  478. 

20  How.  264-280,  15  L.  902,  SPENCER  y.  LAPSLBT. 

Venne. —  A  district  judge  interested  in  a  cause  pending  before 
him  may  make  a  valid  order  for  its  removal  to  a  Circuit  Court,  p. 
266. 

Cited  approvingly,  but  obiter,  in  The  Richmond,  9  Fed.  863. 

Pleading. —  A  plea  that  the  title  to  land  in  suit  was  vested  in 
the  plaintiff  by  collusion  between  him  and  the  true  owners,  in  order 
to  establish  jurisdiction  In  the  Federal  courts,  is  a  plea  in  abate- 
ment and  cannot  properly  be  filed  after  pleading  to  the  merits, 
p.  267. 

Cited  and  principle  applied  in  Wythe  v.  Myers,  8  Sawy.  600,  F. 
C.  18,119,  striking  out  plea  contesting  citizenship  of  parties  which 
was  joined  to  plea  to  merits;  Wittemore  y.  Malcomson,  28  Fed.  606, 
holding  defendant  having  pleaded  in  bar,  cannot  enter  plea  to  juris- 
diction; as  also  in  Cuthbert  v.  Galloway,  35  Fed.  468,  and  Imperial 
Refining  Co.  y.  Wyman,  38  Fed.  576,  8  L.  R.  A.  505,  and  n.,  where 
defendants  had  pleaded  to  the  merits.    See  note,  1  McCrary,  86. 

Appeal  and  error. —  Brror  does  not  lie  to  review  the  decision  of 
an  inferior  court  refusing  to  allow  a  plea  in  bar  to  be  filed  after 
pleas  to  the  merits;  such  applications  are  addressed  to  the  discretion 
of  the  court,  p.  267. 

Cited  and  principle  applied  in  Eberly  y.  Moore,  24  How.  158,  16 
L.  614,  refusing  to  review  order  of  lower  court  allowing  plea  in 
abatement  after  plea  in  bar;  Cook  v.  Burnley,  11  WalL  676,  20  L. 
86,  ruling  similarly  as  to  application  to  supply  lost  record. 

Limited  in  Welch  v.  County  Court,  29  W.  Va.  68, 1  S.  B.  340,  hold- 
ing abuse  of  discretion  warrants  reversal 


761  Notes  on  U.  S.  Keports.  20  How.  264-280 

Public  lands. —  A  contract  for  the  sale  of  land  in  Texas,  made 
prior  to  the  Revolution,  and  certified  by  the  secretary  of  state,  was 
good  without  the  signature  of  the  governor,  pp.  269,  270. 

Reaffirmed  in  United  States  v.  Sutter,  21  How.  175,  16  L.  120. 

Public  lands. —  The  contract  of  an  empresario  obliged  him  to  in- 
troduce colonists  into  a  specified  district,  and  he  took  title  to  none 
of  the  land  until  he  had  colonized  it  according  to  his  contract,  pp. 
270,  271. 

Reaffirmed  in  Interstate  Land  Ck>.  v.  Maxwell  Land  Co.,  189  U. 
S.  586,  35  L.  285,  11  8.  Ct.  662,  affirming  S.  O.,  41  Fed.  282. 

Public  lands. —  The  consent  of  the  holder  of  a  colonization  con- 
tract from  the  Mexican  government,  rendered  valid  a  grant,  by  the 
governor,  of  lands  included  in  those  embraced  by  the  contract,  p. 
27L 

Public  lands. —  Questions  of  fraud  in  the  procurement  of  a  pat- 
ent cannot  be  investigated  at  law  at  the  instance  of  a  third  party, 
pp.  272,  273. 

Cited  and  followed  in  Oliver  v.  Pullam,  24  Fed.  130,  holding  de- 
fendant in  ejectment  cannot  set  up  fraud  in  procurement  of  plain- 
tiff's patent;  Deweeee  v.  Reinhard,  61  Fed.  780,  19  tJ.  S.  App.  698, 
and  Hartman  v.  Warren,  76  Fed.  164,  40  U.  S.  App.  245,  both  hold- 
ing person  not  in  privity  with  United  States  cannot  maintain  bill 
in  equity  to  annul  patent;  Lamprey  v.  Mead,  54  Minn.  299,  40  Am. 
St  Rep.  831,  55  N.  W.  1134,  holding  patent  to  land  under  meandered 
lake  can  be  set  aside  only  at  instance  of  government;  and  American 
Dock,  etc.,  Co.  v.  Trustees  of  Public  Schools,  39  N.  J.  Bq.  418,  is  to 
same  effect  as  to  patent  of  lands  under  tide  waters.  Dissenting 
opinion  in  Doolan  v.  Carr,  125  U.  S.  638,  31  L.  851,  8  S.  Ct.  1238, 
majority  holding  want  of  authority  of  officer  to  issue  patent  may 
be  shown  in  action  of  ejectment.  Cited,  arguendo,  in  Deweese  v. 
Reinhard,  165  U.  S.  393,  41  L.  759,  17  S.  Ct.  342,  dismissing  case  as 
not  being  one  cognizable  in  equity. 

Approved,  but  held  inapplicable,  in  Lake  Superior,  etc.,  Co.  v.  Cun- 
ningham, 44  Fed.  889,  holding,  where  patent  is  absolutely  void  for 
want  of  authority  in  officer  Issuing  it,  such  fact  may  be  set  up  as 
defense  to  ejectment 

Evidenceu — A  power  of  attorney  is  sufficiently  proved  and  au- 
thenticated in  Texas  and  Mexico,  if  the  testimonio  is  proved  to  be 
in  the  han<]^vTiting  of  the  regidor  of  the  ayuntamlento,  and  the 
handwriting  of  witnesses  since  deceased  is  also  proved,  p.  274. 

Reaffirmed  in  McPhaul  t.  Lapsley,  20  Wall.  284,  22  L.  347. 

Miscellaneous. —  Cited  in  Davilo  v.  Mumf ord,  24  How.  224,  16  L. 
623,  on  point  that  defects  in  powers  of  land  commissioner  were 
cured  by  act  of  Republic  of  Texas. 
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20  How.  280-290,  15  L.  878,  EX  PARTE  MUSSINA  v.  CAVAZOS. 

Appeal  and  error. —  Application  for  allowance  of,  should  be  made 
In  open  court,  or  to  the  Judge  at  his  chambers,  and  the  securities 
should  be  named,  p.  289. 

Appeal  cannot  be  taken  by  less  than  all  the  defendants  In  a 
Joint  decree,  without  a  summons  and  severance  in  the  court  below, 
p.  289. 

Cited  and  followed  in  Bstis  v.  Trabue,  128  U.  S.  230,  82  L.  488, 
9  S.  Gt  60,  holding,  where  Judgment  is  against  *' claimants"  and 
*"  sureties,"  sureties  must  Join  in  writ  of  error. 

Mandamus  to  allow  appeal  refused  because  application  not  regu- 
larly made  in  lower  court,  p.  291. 

Cited  in  The  Zephyr  y.  Brown,  2  Wash.  Ter.  47,  3  Pac.  187,  on 
point  that  mandamus  will  lie  when  appeal  Improperly  refused. 

20  How.  290-296,  16  L.  822,  SILSBY  v.  FOOTB. 

Appeal  operates  as  a  supersedeas  if  taken  within  ten  days  after 
the  court  has  announced  its  decree  In  open  court,  or  after  the  de- 
cree has  been  settled  and  signed,  p.  295. 

Cited  and  applied  in  Rutherford  ▼.  Penu.  Ins.  Co.,  1  McCrary, 
123,  1  Fed.  459,  holding  writ  of  error  operates  as  supersedeas  if 
served  within  statutory  period  after  motion  for  new  trial  over- 
ruled; Fairbanks  v.  Amoskeag  Nat  Bank,  32  Fed.  573,  holding  ap- 
peal may  be  taken  immediately  after  decision  announced  and  be- 
fore filing  decree;  Fowler  v.  Hamill,  139  U.  S.  550,  35  L.  266,  11  8. 
Ct  664,  holding  decree  dismissing  biU  was  final,  and  appeal  would 
not  lie  two  months  later,  although  Judgment  for  costs  not  entered 
until  after  that  time;  In  re  Place,  9  Blatchf.  371,  F.  C.  11,201,  dis- 
missing appeal  from  decree  in  bankruptcy.  Cited,  arguendo,  in 
Yznaga  del  Valle  v.  Harrison,  93  U.  S.  235,  23  L.  893,  Harris  v. 
Wheeler,  8  Blatchf.  82,  83,  F.  C.  6,130,  Barker  v.  Stowe,  20  Blatchf. 
191,  11  Fed.  308,  and  United  States  v.  Garcia,  1  Sawy.  386,  F.  C. 
15,186. 

Distinguished  in  Board  of  Commrs.  v.  Gorman,  19  WalL  665,  22 
L.  227,  holding,  in  calculating  lapse  of  time,  date  of  entry  of  Judg- 
ment governs,  and  not  date  when  Judgment  read  to  and  signed  by 
Judges. 

Miscellaneous. —  Cited  incidentally  in  Wheeler  y.  Harris,  13  Wall. 
56,  20  L.  531.  Cited  in  dissenting  opinion  in  Telegraph  Co.  v. 
Eyser,  19  Wall.  430,  22  L.  45,  on  point  that  required  Security  must 
be  given  within  ten  days  after  decree;  also  in  Ex  parte  Dunn,  6  S. 
C.  309,  as  instance  where  court  decided  whether  writ  of  error 
operated  as  supersedeas. 

Appeal  taken  ten  days  after  decree  announced  in  open  court,  be- 
ing regular,  the  same  parties  in  subsequent  appeal  will  be  dis- 
missed, p.  296. 
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20  How.  296-343,   16   L.  909.   JACKSON   ▼.   THE   STEAMBOAT 
MAGNOLIA. 

Admiralty  Jurisdictioii  of  Federal  courts  extends  to  cases  of 
collision  ux>on  aayigable  rivers  above  the  ebb  and  flow  of  the  tide, 
although  the  place  of  collision  is  within  the  body  of  a  county  of  a 
State,  p.  301. 

Cited  and  rule  reaffirmed  in  The  Propeller  Commerce,  1  Black, 
680,  17  L.  109,  The  Hine  v.  Trevor,  4  Wall.  567,  669,  18  L.  455,  The 
Eagle,  8  Wall.  20,  19  L.  368,  Town  v.  The  Western  MetropoUs,  24 
Fed.  Cas.  93,  and  Walters  v.  The  MolUe  Dozier,  24  Iowa,  197,  95 
Am.  Dec.  726.    Cited  also  in  the  following,  Indorsing  and  relying 
upon  the  general  principle:    The  Belfast,  7  WalL  639,  640,  19  L.  270. 
The  Sarah  Jane,  1  Low.  204,  F.  C.  12,349,  Stewart  v.  Potomac  Ferry 
Co.,  6  Hughes,  382,  12  Fed.  304,  and  The  Gilbert  Knapp,  37  Fed. 
210,  all  asserting  jurisdiction  to  enforce  maritime  liens  arising  upon 
such  waters;  Butler  y.  Boston  S.  S.  Co.,  130  U.  S.  567,  32  L.  1024, 
9  S.  Ct  619,  In  re  Garnett  141  U.  S.  14,  15.  16,  36  L.  634.  11  S.  Ct. 
843,  and  In  re  The  Epsilon's  Petition,  6  Ben.  389,  F.  C.  4,506,  all  hold- 
ing "  limited  liability  act "  of  Congress  applicable  to  vessels  plying 
on  navigable  rivers;  The  Steamboat  Cheesleman  v.  Two  Ferry-Boats, 
2  Bond,  368,  F.  C.  2,633,  The  Sailor's  Bride,  1  Brown,  69,  F.  C.  12,200, 
Maltby  y.  Derrick-Boat,  3  Hughes,  481,  F.  C.  9,000,  and  Western 
Transp.  Co.  v.  The  Great  Western,  29  Fed.  Cas.  784,  all  asserting  ju- 
risdiction of  suits  for  salvage  service  on  navigable  rivers;  The  Barge 
Leonard,  3  Ben.  267,  F.  C.  8,256,  of  contract  of  affreightment  per- 
formable  upon  such  waters;  Roberts  v.  Skolfleld,  3  Ware.  188,  189, 
F.  0.  11.917,  of  action  of  tort  for  assault  committed  on  bay  within 
borders  of  State;  Revenue  Cutter,  No.  1, 1  Brown,  87,  96,  F.  C.  11,713. 
of  action  on  contract  to  build  vessel  on  navigable  river;  The  Avon, 
1  Brown,  180,  F.  C.  680,  of  action  of  tort  for  collision  in  Welland 
canal;  United  States  v.  Burlington,  etc..  Ferry  Co.,  21  Fed.  336,  of 
libel  in  personam  of  ferry  plying  navigable  rivers  to  recover  pen- 
alty imposed  by  act  of  Congress  for  overloading;  Smith  v.  United 
States,  1  Wash.  Ter.  268,  holding  criminal  jurisdiction  of  Federal 
courts  extends  to  murder  committed  on  sound  within  State.    Dis- 
senting opinion.  The  Lottawanna,  21  Wall.  586,  22  L.  665,  majority 
denying  jurisdiction  of  admiralty  to  enforce  lien  for  supplies  fur- 
nished vessel  In  home  x>ort  on  navigable  river;  dissenting  opinion. 
Steamer  Belfast  v.  Boon,  41  Ala.  74,  majority  asserting  jurisdiction 
of  State  court  to  enforce  statutory  lien  arising  from  contract  of 
affreightment    See  also  valuable  notes  upon  the  general  subject  in 
32  Am.  Dec.  67,  and  62  Am.  Dec.  235.    Cited  In  discussion,  obiter, 
in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  5,  25  AtL  720,  18  L.  R.  A. 
682,  and  Randall  v.  Roche,  80  N.  J.  L.  222,  82  Am.  Dec.  234. 

Criticised  In  dissenting  opinion  in  Nelson  v.  Leland,  22  How.  56, 
16  L.  273.  Distinguished  in  Proceeds  of  Sale  of  The  Waubaushene, 
23  Blatchf.  295,  24  Fed.  559,  denying  jurisdiction  of  admiralty  to 
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enforce  lien  for  unpaid  premiums  on  marine  Insurance  policy.  Ap- 
proved, but  declared  inapplicable,  in  Brooks  v.  The  Peytona,  4 
Fed.  Cas.  298,  denying  Jurisdiction  to  enforce  lien  for  seaman's 
wages  against  vessel  plying  navigable  river  between  ports  in  same 
State;  The  Richard  Winslow,  71  Fed.  428,  34  U.  S.  App.  542,  hold- 
ing contract  for  storing  com  for  shipment  later  on  navigable  river,  is 
not  maritime  contract;  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  &4, 
asserting  jurisdiction  of  State  court  to  enforce  statutory  lien  aris- 
ing from  contract  of  afTreightment;  Williamson  v.  Hogan,  46  111.  512, 
516,  and  The  E.  P.  Dorr  v.  Waldron,  62  111.  227,  14  Am.  Rep.  91.  to 
enforce  statutory  Uen  for  supplies.  Criticised  in  People  v.  Tyler, 
7  Mich.  241,  244,  citing  dissenting  opinion  in  principal  case,  and 
liolding  criminal  jurisdiction  of  Federal  courts  does  not  extend  to 
lakes  and  rivers. 

Admiralty  Jurisdiction  of  Federal  courts  over  navigable  liyers 
above  the  ebb  and  flow  of  the  tide,  Is  contemplated  by  the  Ju- 
diciary act  of  1789,  and  Is  not  dependent  upon  the  act  of  1845,  pur- 
porting to  extend  that  jurisdiction  to  the  great  lal^es  and  rivers 
tributary  thereto,  pp.  301,  302. 

Cited  and  affirmed  in  The  Eagle,  8  Wall.  20,  39  L.  868,  asserting 
Jurisdiction  of  case  of  collision  on  Canadian  side  of  Detroit  river; 
Revenue  Cutter,  No.  1,  1  Brown,  87,  96,  F.  O.  11,713,  of  contract  to 
build  vessel  on  Ohio  river. 

Miscellaneous. —  Cited  in  Penny  wit  v.  Eaton,  15  Wall.  884,  21  L. 
114,  on  point  that  proceedings  against  a  person  instituted  by  at- 
tachment, are  not  proceedings  in  admiralty;  In  re  Fassett,  142  U.  S. 
485,  35  L.  1090,  12  S.  Ct  298,  but  application  not  apparent. 

20  How.  343-872,  15  L.  934,  GOODMAN  v.  SIMONDS. 

Trial. —  It  is  error  to  charge  a  jury  as  to  a  supposed  state  of 
facts,  concerning  which  no  evidence  has  been  introduced,  p.  359. 

Cited  and  relied  upon  in  the  following:  Michigan  Bank  v.  El- 
dred,  9  Wall.  553.  19  L.  767,  and  Atlas  N.  Bank  v.  Holm.  71  Fed.  491, 
34  U.  S.  App.  472,  both  holding  it  error  to  instruct  Jury  as  to  fraud 
in  executing  notes  when  point  not  in  issue;  Insurance  Co.  v.  Piagglo, 
16  Wall.  389,  21  L.  360,  holding  it  proper  to  refuse  to  charge  that 
abandonment  erroneously  made  is  void,  when  no  evidence  had  been 
given  as  to  error;  Tweed's  Case,  16  Wall.  518,  21  L.  393,  to  refuse 
to  charge  as  to  matters  not  material;  Insurance  Co.  v.  Baring,  20 
Wall.  1G2,  22  L.  251,  holding  exception  to  refusal  to  give  instruct 
tlon  must  show  that  evidence  was  offered  upon  point  involved.  See 
also  note,  72  Am.  Dec.  541.  Cited  in  discussion,  obiter,  In  Improve- 
ment Co.  V.  Munson,  14  Wall.  448,  20  L.  872,  and  Spaulding  v.  Chi- 
cago, etc.,  Ry.,  33  Wis.  591. 

Bills  and  notes. —  The  surrender  of  collateral  security  and  an 
extension  of  time  on  a  pre-existing  debt,  constitutes  a  valid  consid- 
eration for  the  transfer  of  new  collaterals,  p.  360. 
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This  rule  bas  been  cited  and  reaffirmed  in  the  following  cases: 
Gates  ▼.  National  Bank,  100  U.  S.  247,  248,  25  L.  583,  584,  Railroad 
Co.  V.  National  Bank,  102  U.  S.  33,  38,  41,  57,  26  L.  08,  70,  71,  76, 
Allen  V.  Dallas,  etc.,  B.  B.,  3  Woods,  325,  F.  C.  221,  Warner  v. 
Rising  Fawn  Iron  Co.,  3  Woods.  522,  F.  C.  17,188,  £pencer  v.  Sloan, 
108  Ind.  188,  58  Am.  Bep.  39,  9  N.  E.  152,  National  Bank  v.  Dakin, 
54  Kan.  662.  45  Am.  St  Bep.  302,  39  Pac.  181,  Stevenson  v.  Hyland, 
11  Miun.  202,  First  Nat  Bank  v.  Bentley,  27  Minn.  89,  6  N.  W.  423, 
Hinds  V.  Pugh,  48  Miss.  278,  Henry  v.  Vliet  33  Neb.  135,  29  Am. 
St.  Rep.  481,  49  N.  W.  1109,  19  L.  B.  A.  593,  and  n.,  Stnithers  v.  Ken- 
dall, 41  Pa.  St  227,  80  Am.  Dec.  613,  Newman  y.  Aultman,  51  S.  W. 
201  (Tenn.  Ch.  App.),  and  Texas  Banking,  etc.,  Co.  v.  Tumley,  61 
Tex.  369,  370.  And  see  notes,  48  Am.  Dec.  595,  33  Am.  Bep.  46. 
Cited  in  dlscnssion,  obiter,  in  Sawyer  v.  Prlckett,  19  Wall.  160,  22 
L.  109,  and  Conrad  ▼.  Fisher,  37  Mo.  App.  415,  416,  8  L.  B.  A.  167. 

Denied  In  Terry  y.  Hickman,  1  Mo.  App.  124,  and  Brainard  y. 
Reavis,  2  Mo.  App.  493,  under  settled  law  of  Missouri. 

Bills  and  notes. —  Where  one  party,  for  the  accommodation  of 
another,  signs  his  name  to  a  blank  paper,  he  impliedly  authorizes 
the  other  to  fill  up  the  blank,  and  when  it  is  done,  he  is  bound 
thereby,  pp.  360,  361. 

Cited  and  relied  ui>on  In  the  following:  Bank  of  Pittsburgh  y. 
Neal,  22  How.  108,  16  L.  828,  holding  person  accepting  blank  bills 
binds  himself  to  pay,  as  filled,  to  bona  fide  holder;  Michigan  Bank 
V.  Eldred,  9  Wall.  552,  19  L.  766,  National  Exch.  Bank  y.  White, 
30  Fed.  415,  and  Chemung  Bank  y.  Bradner,  44  N.  Y.  686,  all  hold- 
ing partnership  bound  by  act  of  partner  in  signing  notes  in  blank; 
Lafayette  Savings  Bank  v.  Stoneware  Co.,  4  Mo.  App.  283,  holding 
corporation  bound  by  acts  of  officers  in  signing  notes  for  accom- 
modation; Witte  v.  WiUiams,  8  S.  C.  301,  28  Am.  Bep.  296,  holding, 
where  acceptor  fraudulently  filled  in  blanks  for  larger  amount  than 
intended,  person  to  whom  he  transferred  it  could  recover  against 
drawer;  Frazier  v.  Gains,  2  Baxt  97,  holding  indorsement  of  blank 
note  by  surety,  and  delivery  to  principal,  authorizes  latter  to  fill  it 
out;  Fant  v.  Miller,  17  Gratt  81,  under  facts  similar  to  those  in 
principal  case;  Frank  v.  Lilienfeld,  33  Gratt  385,  holding,  wife 
bound  on  note  Indorsed  by  her  in  blank,  and  delivered  to  husband  to 
fill  up.  Cited  approvingly  in  Angle  v.  Northwestern  Ins.  Co.,  92 
U.  S.  331,  23  L.  556,  but  holding  person  to  whom  paper  is  intrusted 
cannot  alter  what  is  written  or  printed;  Bingham  v.  Reddy,  5  Ben. 
274,  F.  C.  1,414. 

Approved,  but  held  inapplicable,  in  Lemoine  y.  Bank  of  N.  A.,  3 
Dill.  50,  F.  C.  8,240,  holding,  where  bank  has  notice  that  paper  bear- 
ing firm  indorsement  was  made  for  accommodation,  It  Is  bound  to 
determine  partner's  authority  to  sign. 

Bills  and  notes. —  Party  who  takes  a  bill  before  due,  for  a  val- 
uable consideration,  without  knowledge  of  defects,  and  in  good 
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faith,  is  not  affected  by  equities  between  the  original  parties;  a 
mere  suspicion  that  there  is  a  defect  of  title  as  between  antecedent 
parties,  will  not  overcome  the  presilmption  that  he  is  a  bona  fide 
holder,  pp.  363,  365. 

Numerous  citing  cases  have  indorsed  and  followed  the  holding  of 
Goodman  y.  Simonds,  which  is  a  leading  case  ui>on  this  point:    Mur- 
ray V.  Lardner,  2  Wall.  121,  17  L.  859,  holding  bonii  fide  purchaser 
of  negotiable  coupons  unaffected  by  want  of  title  in  vendor;  Super- 
visors V.  Schenck,  5  WaU.  784,  18  L.  560,  affirming  Judgment  in  favor 
of  bona  fide  holder  of  defective  county  bonds;  Michigan  Bank  v. 
Eldred,  9  Wall.  550,  19  L.  766,  and  Bush  v.  Crawford,  7  Bank.  Reg. 
302,  4  Fed.  Cas.  883,  holding  evidence  that  partner  was  without 
authority  to  sign  notes  inadmissible  to  defeat  action  by  bona  fide 
holder;  Chambers  Co.  v.  Clews,  21  Wall.  323,  22  L.  520,  and  Com- 
missioners V.  Clark,  94  U.  S.  286,  24  L.  62,  holding  presumption  that 
person  suing  on  bonds  is  bona  fide  holder  for  value,  controls,  if 
validity  of  execution  is  not  in  question;   Hotchkiss  v.   National 
Banks,  21  Wall.  359,  22  L.  649,  holding  absence  of  certificate  orig- 
inally attached  to  railroad  bonds  not  sufficient  to  put  purchaser 
on  inquiry  as  to  title;  Collins  v.  Gilbert,  94  U.  S.  754,  24  L.  170,  hold- 
ing title  of  bona  fide  holder  is  not  affected  by  fact  that  note  had 
been  previously  misappropriated  by  party  to  whom  indorsed;  Brown 
V.  Spofford,  95  U.  S.  478,  481,  483,  24  L.  508,  509,  510,  holding  parol 
evidence  of  agreement  between  original  parties  to  note,  inadmissible 
to  defeat  rights  of  bona  fide  holder;  Hotel  Co.  v.  Wade,  97  U.  S. 
24,  24  L.  920,  and  State  Bank  v.  Hoge,  35  N.  Y.  69,  holding,  where 
note  bears  legal  interest  on  face,  agreement  between  original  pai-- 
ties  for  usurious  interest  cannot  affect  rights  of  such  holder;  Swift 
V.  Smith,  102  U.  S.  444,  26  L.  194,  and  Bank  of  Sherman  v.  Apper- 
son,  4  Fed.  26,  holding  fact  that  such  holder  had  knowledge  of  facts, 
sufficient  to  put  prudent  person  on  inquiry  as  to  title,  will  not  affect 
his  rights;  Montclair  v.  Ramsdell,  107  U.  S.  158,  27  L.  435,  2  S.  Ct 
399,  ruling  similarly  as  to  municipal  bonds;  King  v.  Doane,  139  U. 
S.  173,  35  L.  87,  11  S.  Ct  467,  holding,  in  order  to  give  effect  to 
rule,  purchaser  need  not  have  paid  full  value;  Smith  v.  Perkins,  8 
Biss.  76,  F.  C.  13,091,  allowing  recovery  by  bona  fide  holder  of  note 
fraudulently  pledged  by  trustee  before  maturity;  Ex  parte  Esta- 
brook,  2  Low.  549,  F.  O.  4,534,  Credit  Co.  v.  Howe  Machine  Co.,  54 
Conn.  384, 1  Am.  St.  Rep.  129,  8  Atl.  476,  holding  note  issued  by  officer 
of  corporation  without  authority,  good  in  hands  of  bona  fide  pur- 
chaser; Mattox  V.  Cady,  16  Fed.  Cas.  1156,  holding  such  purchaser  un- 
affected by  insolvency  of  maker,  of  which  he  had  no  notice;  Third 
Nat  Bank  v.  Harrison,  10  Fed.  248,  by  illegality  of  note  executed 
between  bank  and  a  director,  of  which  purchaser  had  no  knowl- 
edge; Bank  of  Edgefield  v.  Farmers,  etc.,  Mfg.  Co.,  52  Fed.  103,  2 
U.  S.  App.  282,  18  L.  R.  A.  203,  allowing  bank  to  recover  on  notes 
given  as  consideration  for  extension  on  past-due  notes;  Thompson- 
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Houston  Electric  Co.  v.  Capital  Electric  Co.,  66  Fed.  350,  22  U.  S. 
App.  669,  and  Long  Island  Loan,  etc.,  Co.  v.  Columbus,  etc.,  Ry., 
65  Fed.  457,  allowing  recovery  by  bona  flde  purchaser  of  bonds 
fraudulently  transferred  by  trustee;  Doe  v.  Northwestern  Coal  Co., 
78  Fed.  60,  allowing  recovery  upon  notes  Issued  by  directors  of  cor- 
poration, without  authority;  Kaiser  v.  First  Nat  Bank,  78  Fed-  284, 

41  U.  S.  App.  637,  holding  fact  that  indorsement  of  person  known 
to  be  president  of  bank  appears  after  name  of  vendor  of  note,  does 
not  charge  purcliaser  with  notice  that  note  Is  property  of  bank; 
D'Esterre  v.  Brooklyn,  90  Fed.  593,  holding  purchaser  in  good  faith 
may  recover  on  municipal  b<mds  issued  by  officer  without  au- 
thority. 

State  cases  show  an  extensive  application  of  the  rule  as  follows: 
Oilman  v.  New  Orleans,  etc.,  R.  R.,  72  Ala.  582,  583,  585,  holding 
rights  of  bona  flde  purchaser  of  bonds  unaffected  by  fact  that  orig- 
inal transfer  was  unauthorized;  Winship  v.  Merchants'  Nat  Bank, 

42  Ark.  24,  holding  bank  making  advances  on  notes  payable  to 
agent  without  notice  of  principars  equity,  may  recover  thereon; 
Evans  v.  Speer  Hardware  Co.,  65  Ark.  213,  67  Am.  St  Rep.  924, 
45  S.  W.  373,  holding  misappropriation  of  accommodation  paper 
cannot  defeat  right  of  bona  fide  holder;  Himmelman  v.  Hotaling,  40 
CaL  114,  6  Am.  Rep.  602,  holding  bona  fide  purchaser  of  note  payable 
on  demand,  is  not  presumed  to  have  notice  that  it  was  dishonored, 
unless  taken  after  unreasonable  lapse  of  time  after  making;  Bough- 
ner  v.  Meyer,  5  Colo.  75,  40  Am.  Rep.  142,  holding  fact  that  check 
was  given  in  payment  of  wager,  will  not  afTect  right  of  bona  flde 
purchaser;  Mears  v.  Naples,  4  Houst  82,  and  Tiedeman  v.  Knox, 
53  Md.  615,  applying  rule  in  case  of  purchase  of  bill  of  lading  in 
good  faith;  Yocum  v.  Smith,  63  111.  323,  14  Am.  Rep.  121,  holding 
bona  fide  purchaser's  right  to  recover  not  affected  by  alteration  of 
note   with   knowledge   of   maker,   before   purchase;   Comstock   v. 
Hannah,  76  111.  535,  and  Maitland  v.  Citizens'  Nat  Bank,  40  Md. 
565,  569,  17  Am.  Rep.  628,  631,  or  bj  failure  of  consideration  as  be- 
tween original  parties;  Peckham  v.  Hendren,  76  Ind.  54,  or  by  fact 
that  note  was  originally  executed  under  duress;  Stoddard  v.  Burton, 
41  Iowa,  587,  holding  mere  suspicion  on  part  of  maker,  that  holder 
of  note  is  not  owner,  will  not  Justify  refusal  to  pay;  Doll  v.  Plzatti, 
20  La.  Ann.  265,  96  Am.  Dec.  401,  holding  fact  that  note  had  al- 
ready been  paid  by  holder  did  not  affect  right  of  subsequent  bona 
flde  holder;  Oiovanovich  v.  Citizens'  Bank,  26  La.  Ann.  18,  holding 
maker  bound  if  he  intrusts  notes  to  agent  who  wrongfully  sells  to 
bona  flde  purchaser;  Farrell  v.  Lovett  68  Me.  329,  330,  28  Am.  Rep. 
61,  62,  holding  mere  existence  of  suspicious  circumstances  does  not 
give  notice  to  purchaser;  Cecil  Bank  v.  Heald,  25  Md.  574,  holding 
fact  that  note  was  indorsed  for  collection,  will  not  defeat  bona  fide 
purchaser's  rights;  Spooner  v.  Holmes,  102  Mass.  508,  3  Am.  Rep. 
493,  denying  right  of  owner  of  United  States  interest  coupons,  from 
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whom  they  have  been  stolen,  to  maintain  action  against  bona  fide 
purchaser;  Smith  t.  Livingston,  111  Mass.  345,  and  Hamilton  v. 
Marks,  63  Mo.  175,  holding  fraud  in  original  transaction  will  not 
defeat  bona  fide  purchaser's  rights;  Freeman's  Nat  Bank  v.  Savery, 
127  Mass.  79,  34  Am.  Rep.  246,  holding  fact  that  note  is  presented 
to  bank  for  discount  by  broker  does  not  raise  presumption  of  in- 
validity of  Indorsement:  Miller  y.  Findley,  26  Mich.  254,  12  Am.  Rep. 
810,  and  Green  v.  Bickford,  60  N.  H.  161,  holding  fact  that  note 
was  given  for  patent  right,  raises  no  presumption  as  to  validity; 
New  York  Iron  Mine  v.  Citizens'  Bank,  44  Mich.  352,  6  N.  W.  826, 
holding  party  discounting  paper  drawn  by  agent  on  principal,  has 
right  to  presume  that  agent  acted  with  authority;  Kinyon  v.  Wohl- 
ford,  17  Minn.  240,  10  Am.  Rep.  166,  holding  fact  that  there  has 
been  no  delivery  of  note  by  or  on  behalf  of  maker,  cannot  defeat 
right  of  bona  fide  indorser;  New  Orleans,  etc.,  R.  R.  v.  Mississippi 
CJollege,  47  Miss.  563,  and  Welch  v.  Sage,  47  N.  Y.  147,  7  Am.  Rep. 
425,  asserting  right  of  bona  fide  holder  of  lost  bonds  to  recover 
thereon,  as  against  owner;  Burgess  Investment  Go.  v.  Vetta,  142  Mo. 
573,  64  Am.  St  Rep.  574,  44  S.  W.  757,  holding  suspicion  that  note 
was  originally  without  consideration,  cannot  defeat  right;  Mason  v. 
Bank  of  Commerce,  16  Mo.  App.  278,  holding  fact  that  trustee  mis- 
appropriated proceeds,  cannot  defeat  right;  Courtial  v.  Lowenstein, 
78  Mo.  App.  488,  holding  burden  of  proof  on  party  claiming  title,  to 
show  holder  had  knowledge  of  theft;  Davis  v.  Cook,  14  Nev.  278,  and 
Moorehead  v.  Gilmore,  77  Pa.  St  124,  18  Am.  Rep.  438,  or  fact  that 
note  executed  by  partner  in  firm  name;  Merriam  v.  Rockwood,  47 
N.  H.  88,  or  by  fact  that  note  was  negotiated  by  principal,  contrary 
to  stipulation  of  surety  that  another  surety  should  sign;  Tucker 
V.  New  Hampshire,  etc..  Bank,  58  N.  H.  87,  42  Am.  Rep.  583,  and 
Halsted  v.  Colvin,  51  N.  J.  Eq.  308,  26  Atl.  932,  or  by  fact  that  trus- 
tee of  municipal  bonds  misappropriated  them;  National  Bank  v. 
Young,  41  N.  J.  Eq.  537,  7  AtL  490,  and  Marine  Bank  v.  Clements,  31 
N.  Y.  45,  holding  bona  fide  purchaser  has  right  to  presume  that  note 
issued  by  corporation  was  without  charter  powers. 

Other  State  court  cases  following  the  rule  are:  Magee  v.  Badger. 
34  N.  Y.  249,  90  Am.  Dec.  693,  and  Hynes  v.  Winston,  40  S.  W.  1025 
(Tex.  Civ.),  holding  rights  of  bona  fide  holder  not  aJTected  by  inva- 
lidity of  note  as  between  original  parties;  Seybel  v.  National  Cur- 
rency Bank,  54  N.  Y.  297,  299,  301,  13  Am.  Rep.  590,  591,  593,  or  by 
fact  that  United  States  bonds  purchased  by  him  had  been  stolen; 
Chapman  v.  Rose,  56  N.  Y.  140,  15  Am.  Rep.  403,  or  that  note  was 
founded  upon  false  representations  made  by  payee;  Johnson  v. 
Way,  27  Ohio  St  380,  or  by  failure  of  consideration  between  original 
parties;  Phelan  v.  Moss,  67  Pa.  St.  64,  5  Am.  Rep.  407,  and  Battles 
V.  Laudenslager,  84  Pa.  St.  451,  452,  or  by  fact  that  note  was  orig- 
inally secured  by  fraud  on  maker;  W^alker  v.  Kee,  14  S.  C.  145,  nor 
by  misappropriation  of  firm  note  by  partner;  Merritt  v.  Duncan,  7 
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Heisk.  1G2,  166,  10  Am.  Rep.  616,  618,  or  that  bill  purchased  had 
been  only  conditionally  accepted;  Bank  of  Ohio  Valley  v.  Lockwood, 
13  W.  Va.  428,  31  Am.  Rep.  773,  holding  bona  fide  holder  may  re- 
cover on  note  altered  with  knowledge  of  prior  indorser;  First  Nat. 
Bank  v.  Johns,  22  W.  Va.  524,  46  Am.  Rep.  510,  holding  right  of 
bona  flde  holder  not  deported  by  fact  that  maker  of  note,  at  time 
of  signing,  supposed  he  was  signing  a  paper  of  different  character. 

Cited  also  in  dissenting  opinions  in  Smith  v.  Sac  County,  11  Wall. 
150,  153,  20  L.  105,  106,  and  Cromwell  v.  County  of  Sac,  94  U.  S. 
362,  24  L.  201,  majority  holding  where  defendant  in  suit  on  county 
bonds  has  shown  strong  circumstances  of  fraud  in  execution  of 
instrument,  holder  is  bound  to  show  that  he  gave  value  for  it  be- 
fore maturity;  Bristol  Knife  Co.  v.  First  Nat.  Bank,  41  Conn.  430, 
19  Am.  Rep.  522,  majority  holding  bank  liable  for  cashing  check  at 
request  of  messenger,  who  afterwards  absconded,  check  having 
been  indorsed  merely  for  deposit;  dissenting  opinion,  Colson  v. 
Amot,  57  N.  Y.  270,  271,  majority  refusing  to  apply  rule  where 
bonds  stolen  and  indorsed  by  thief.  See  also  the  following  valuable 
notes,  where  other  authorities  are  collected:  3  Am.  Dec.  235,  26 
Am.  Dec.  156,  2  Am.  Rep.  341,  5  Am.  Rep.  267,  23  Am.  Rep.  17,  and 
11  Am.  St  Rep.  310,  314. 

Cited  in  discussion,  obiter,  in  Bigelow  v.  Elliot,  1  Cliff.  40,  F.  C. 
1,399,  In  re  Howard,  6  Bank.  Reg.  375,  12  Fed.  Cas.  629,  630,  In  re 
Shelboume,  19  Bank.  Reg.  359,  21  Fed.  Cas.  1234,  Anderson  y. 
Kissam,  35  Fed.  704,  Stnrdivant  v.  Memphis  Nat.  Bank,  60  Fed. 
735,  23  U.  S.  App.  300,  Woolfolk  v.  Bank,  10  Bush,  515,  and  Thomas 
V.  Hunter,  29  Md.  414. 

Distinguished  in  Shaw  v.  Railroad  Co.,  101  U.  S.  564,  566,  25  L, 
894,  895,  holding  rule  Inapplicable  to  bills  of  lading;  In  re  Sime,  3 
Sawy.  310,  12  Bank.  Reg.  320,  F.  C.  12,861,  holding  person  who  take» 
assignment  of  claim  proved  in  bankruptcy,  as  security  for  ante- 
cedent  liability  from  him  in  whose  name  claim  is  proved,  but  who 
is  not  owner  thereof,  is  not  purchaser  for  value.  Modified  in  John 
Hancock  Ins.  Co.  v.  Huron,  80  Fed.  653,  holding,  where  city  has 
shown  illegality  in  issue  of  bonds,  holder  must  show  he  paid  value 
in  good  faith;  Ross  v.  Drinkard,  35  Ala.  440,  burden  of  proof  on 
holder  after  proof  by  defendant  that  bill  was  procured  by  fraud; 
Sturges  V.  Metropolitan  Nat.  Bank,  49  IlL  226,  227,  under  settled 
practice  in  Illinois,  holding  where  suspicious  circumstances  are 
connected  with  original  transaction,  of  which  holder  has  knowledge, 
he  is  put  on  inquiry.  Approved,  but  held  inapplicable,  in 
Schmueckle  v.  Waters,  125  Ind.  269,  25  N.  E.  283,  where  purchaser 
refrained  from  making  inquiry  as  to  origin  of  note,  lest  he  should 
be  charged  with  notice  of  fraud.  Distinguished  in  dissenting  opin- 
ion in  Seybel  v.  National  Currency  Bank,  54  N.  Y.  304,  311,  majority 
applying  rule  to  stolen  United  States  bonds;  in  Colson  y.  Arnot.  57 
N.  Y.  259,  15  Am.  Rep.  499,  holding  rule  inapplicable  where  thiof 
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forged  Indorsement  of  owner  on  negotiable  bonds;  Millard  v.  Bar- 
ton, 13  R.  I.  609,  43  Am.  Rep.  66,  where  holder  had  not  taken  note 
m  usnal  course  of  business,  nor  paid  full  value;  Morehead  v.  Park- 
ersburg  Nat.  Bank,  5  W.  Va.  76,  13  Am.  Hep.  639,  denying  right  of 
bona  flde  holder  to  recover  on  note  altered  after  It  left  maker's 
hand;  Manufacturers'  Nat  Bank  v.  Newell,  71  Wis.  315,  37  N.  W. 
422,  under  facts  showing  holder  not  bona  flde  purchaser  for  value. 

Bills  and  notes. —  Where  a  defect  is  apparent  upon  the  face  of  a 
bill,  the  question  whether  a  party  who  took  it  had  notice  thereof, 
is  one  of  construction  for  the  court  to  determine,  p.  366. 

Cited  and  principle  applied  in  First  Nat  Bank  v.  Goodsell,  107 
Mass.  152,  holding,  if  defendant  offers  sufficient  evidence  of  bad 
faith  in  holder  to  warrant  finding  in  his  behalf,  case  should  be  sub- 
mitted to  Jury,  if  not,  court  may  direct  verdict  for  plaintiff.  Cited 
in  discussion,  obiter,  in  dissenting  opinion.  Merchants'  Bank  v. 
State  Bank,  10  WaU.  671,  19  L.  1026. 

Bills  and  notes. —  The  question  whether  the  holder  of  a  bill  had 
knowledge  of  facts  and  circumstances  tending  to  impeach  the  title 
of  antecedent  parties,  is  one  of  fact  for  the  jury,  p.  366. 

Bills  and  notes. —  Purchasers  of  paper,  after  maturity,  take  sub- 
ject to  existing  equities,-  p.  366. 

Cited  and  relied  upon  as  follows:  Texas  v.  White,  7  WalL  735, 
19  L.  240,  National  Bank  v.  Texas,  20  Wall.  90,  22  L.  299,  and 
United  States  v.  Vermilye,  10  Blatchf.  289,  F.  C.  16,618,  applying 
rule  to  government  bonds;  McCorkle  v.  Miller,  64  Mo.  App.  157,  as 
to  promissory  note  payable  in  installments;  Body  v.  Jewsen,  33  Wis. 
410,  as  to  note  taken  after  maturity  as  security  for  antecedent  debt. 

Bills  and  notes. —  Actual  knowledge  of  facts  and  circumstances, 
which  impeach  the  title  to  negotiable  paper,  as  between  antecedent 
parties,  will  defeat  the  holder's  right  to  recover  thereon,  pp.  366,  367. 

Cited  and  followed  In  Lytle  v.  Lansing,  147  U.  S.  71,  37  L.  84,  13 
S.  Ct  259,  holding  purchaser  of  municipal  bonds,  pending  litiga- 
tion, wherein  city  is  contesting  their  validity,  takes  with  notice  of 
defects;  Scammon  v.  Cole,  3  Cliff.  480,  5  Bank.  Reg.  265,  F.  C.  12,432, 
applying  rule  wh^re  holder  of  note  knew  It  to  have  been  made 
within  four  months  before  filing  petition  in  bankruptcy,  in  contra- 
vention of  statute;  Brooke  v.  McCracken,  10  Bank.  Reg.  465,  4  Fed. 
Cas.  230,  holding  creditor  receiving  payment  knowing  debtor  to  be 
insolvent,  is  presumed  to  know  that  debtor  intended  a  fraud  upon 
bankrupt  act;  Merchants'  Nat.  Bank  v.  Hanson,  33  Minn.  43,  63 
Am.  Rep.  7,  21  N.  W.  851,  holding  fact  that  note  is  indorsed  "  for 
collection,"  gives  such  notice;  The  Lulu,  10  Wall.  202,  19  L.  908, 
denying  right  of  materialmen  to  recover  against  vessel,  upon  proof 
that  they  had  knowledge  of  facts  tending  to  show  want  of  au- 
thority of  master  to  pledge  credit  of  vessel;  Angle  v.  Northwestern 
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Ins.  Co.,  92  U.  S.  341,  23  L.  560,  where  Instrument  showed  altera- 
tion on  its  face;  Isom  t.  First  Nat  Banic,  52  Miss.  920,  where  person 
purchasing  property,  with  knowledge  of  trustee,  held  to  take  as 
trustee  for  cestui  que  trust;  Hamilton  v.  Vought,  34  N.  J.  L.  191, 
holding  knowledge  that  note  is  tainted  with  fraud,  will  defeat  pur- 
chaser's right  to  recover;  Bowman  v.  Metzger,  27  Or.  28,  29,  89  Pac 
4,  holding  fact  that  purchaser  knows  of  suspicious  circumstances 
In  connection  with  other  notes  In  hands  of  vendor,  is  evidence  for 
Jury. 

Cited,  arguendo.  In  Hamlin  v.  Pettibone,  6  Biss.  172,  173,  10 
Bank.  Reg.  177,  F.  C.  5,995,  defining  terms  "  notice  "  and  "  knowl- 
edge." Sawyer  v.  Equitable  Accident  Ins.  Co.,  42  Fed.  36,  Atlas 
Nat  Bank  v.  Holm,  71  Fed.  492,  84  U.  S.  App.  472,  Hall  v.  Smith, 
14  Bush,  614,  and  Edwards  v.  Thomas,  66  Mo.  486. 

Miscellaneous. —  Cited  incidentally  in  Ross  v.  Jones,  22  Wall.  594, 
22  L.  736,  and  Northern  Ins.  Co.  v.  St.  Louis,  etc.,  Ry.,  5  McCrary, 
127,  15  Fed.  841.  Cited  in  In  Memorlam  Nathan  Clifford,  2  Hask. 
550,  as  being  the  first  opinion  delivered  by  Mr.  Justice  Clifford  in 
the  Supreme  Court  Cited  erroneously  in  Golden  Gate  Mining  Co. 
T.  Sui>erior  Court,  66  Cal.  190.  Cited  in  Wilkinson  v.  Jeffers,  30  Ga. 
154,  on  point  that  where  note  is  transferred  as  collateral  security 
after  maturity,  set-off  against  payee  is  inadmissible  as  defense  to 
action  thereon. 

20  How.  372-378,  15  L.  958,  GAZZAM  v.  PHILLIPS. 

Public  lands. —  Patent  is  conclusive,  in  an  action  at  law,  as  to 
the  boundaries  and  amount  of  land  granted,  and  cannot  be  con- 
trolled by  an  equity  in  the  grantee  to  recover  more  or  different 
land,  pp.  376,  877. 

Cited  in  Cragin  v.  PoweU,  128  U.  S.  699.  32  L.  568,  9  S.  Ct  206, 
denying  jurisdiction  of  court  to  determine  whether  plat  annexed  to 
patent  is  erroneous;  Chapman  v.  Polack,  70  Cal.  494,  11  Pac.  767, 
holding  parol  evidence  Inadmissible  to  vary  location  specified  in 
patent;  Wilson  v.  Hoffman,  70  Mich.  559,  38  N.  W.  562,  and  Whitney 
▼.  Detroit  Lumber  Co.,  78  Wis.  250,  47  N.  W.  428,  holding  plat  an- 
nexed to  patent  concludes  i>atentee.  Cited  in  discussion,  obiter, 
in  Grand  Rapids  Ice,  etc.,  Co.  v.  South  Grand  Rapids  Ice,  etc.,  Co., 
102  Mich.  233,  235,  47  Am.  St  Rep.  520,  523,  60  N.  W.  683,  684,  25 
r>.  R.  A.  817,  818. 

20  How.  878-393,  15  L.  953,  SILSBT  v.  FOOTE. 

Patent. —  Decree  of  Circuit  Court  awarding  damages  for  infringe- 
ment of  patent  for  combination  of  machinery  used  in  **  application 
of  the  expansive  and  contractive  power"  of  metal,  to  the  opening 
and  closing  of  a  damper  in  a  stove,  aflirmed  by  divided  court,  p.  386. 

Cited  incidentally  in  New  Process,  etc.,  Co.  v.  Mans,  20  Fed.  731, 
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and  NaAhua,  etc.,  R.  B.  t.  Boston,  etc,  B.  R^  81  Fed.  250.  21  U.  Sw 
Af^.  50. 

Patent. —  Interest  on  profits  sbonld  not  lie  allowed  fbe  plaintifr 
In  an  action  for  tbe  infringement  of  a  patent  right,  p.  386^ 

Cited  and  reaffirmed  in  Parks  t.  Booth,  102  U.  S.  106.  26  L.  5S. 
Boot  V.  Railway  Co.,  105  U.  S.  204.  26  L.  9S0,  Tilghman  t.  Proctor, 
125  U.  8.  160.  31  L.  672,  8  &  Ct.  907,  Crosby  Valve  Co.  t.  Safety 
Valve  Co.,  141  U.  8.  458,  35  L.  816,  12  8.  Ct.  55,  Brady  t.  Atlantic 
Works,  3  Fed.  Cas.  1195,  National,  etc.,  Co.  v.  Elsas,  81  Fed.  197. 

Modified  in  8team  8tone-Cutter  Co.  t.  Windsor  Mfg.  Co.,  17 
Blatchf.  33,  F.  C.  13,335,  allowing  interest  from  date  of  decree. 

Patent. —  Costs  were  not  allowed  to  complainant  in  suit  for  in- 
fringement of  patent,  because  he  had  not  entered  a  disclaimer  as  to 
part  of  invention  to  which  he  was  not  entitled,  p.  386. 

Cited  and  practice  followed  in  Yale  Lock  Co.  v.  Sargent,  117  U. 
8.  554,  29  L.  960,  6  8.  Ct.  943,  holding  each  party  must  bear  his 
own  costs,  and  one-half  of  cost  of  printing  record  on  appeal;  Singer 
T.  Waimsley,  22  Fed.  Cas.  213,  holding  what  constitntes  unreason- 
able delay  In  entering  disclaimer,  is  for  court  to  determine;  obiter 
in  Mathews  v.  Flower,  25  Fed.  834,  and  Electrical  Accumulator  Co. 
y.  Julien  Electric  Co.,  38  Fed.  136. 

Miscellaneous.—  Cited  in  The  Merrimac,  14  WalL  201,  20  L.  874. 
on  point  that  court  may,  in  its  discretion,  submit  a  cause  to  a  com- 
missioner to  estimate  damages;  Johnson  y.  Harmon,  04  U.  S.  379. 
24  L.  274,  on  point  that  new  trial  need  not  be  granted  in  equity,  for 
error  of  presiding  judge  if,  on  the  whole  facts,  the  result  is  correct: 
Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  365.  F.  C.  5.583,  and 
Larrabee  y.  Grant,  70  Me.  85,  on  point  that  verdict  of  Jury  upon 
feigned  issues  in  equity,  is  merely  advisory,  and  may  be  set  aside. 

20  How.  393-^402,  15  L.  96,  PEOPLE'S  FERRY  CO.  v.  BEERS. 

Admiralty  Jurisdiction,  in  cases  of  contract,  depends  primarily 
upon  the  nature  of  the  contract,  and  is  limited  to  contracts,  claims 
and  services,  purely  maritime,  and  touching  rights  and  duties  ap- 
pertaining to  commerce  and  navigation,  p.  401. 

Relying  upon  this  ruling,  the  courts  have  held  contracts  of  af- 
freightment enforceable  in  admiralty,  Morewood  v.  Enequist,  23 
How.  494,  16  L.  517;  and  a  State  statute  cannot  confer  Jurisdiction 
upon  State  courts  in  such  cases.  The  Belfast,  7  WalL  646,  19  L.  272. 
Contracts  of  marine  insurance  are  also  maritime  contracts.  Insur- 
ance Co.  v.  Dunham,  11  Wall.  28,  20  L.  98;  as  also  are  wharfage 
contracts.  The  Canal-Boat  Kate  Tremaine,  5  Ben.  66,  F.  C.  7,622, 
and  Brookman  v.  HamiU,  43  N.  Y.  558,  559.  43  Am.  Rep.  734,  735. 
A  lien  for  supplies  furnished  a  vessel  in  a  port  other  than  her  home 
port,  may  be  enforced  in  admiralty,  Wbitlook  v.  The  Thales,  29  Fed. 
Cas.  1062,  and  Whittaker  v.  The  J.  A.  Travis,  29  Fed.  Cas.  1117. 
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In  the  dissenting  opinion,  Atlantic  Works  v.  The  Glide,  167  Mass. 
532,  34  Am.  St  Rep.  309,  33  N.  B.  165,  it  was  argued  that  a  State 
court  could  not  enforce  a  lien  for  repairs  on  a  vessel  in  her  home 
port 

Admiralty  has  denied  Jurisdiction  to  wind  up  a  trust  concerning 
a  vessel,  or  to  enforce  a  contract  of  sale  of  it.  The  Eclipse,  135  TJ. 
S.  608,  34  L.  272,  10  S.  Ct.  876;  and  to  entertain  a  libel  to  have  a  bill 
of  sale  of  a  vessel  declared  a  mortgage,  The  C.  C.  Trowbridge,  11 
Blss.  156,  14  Fed.  876;  and  to  enforce  a  contract  to  procure  a  crew 
to  navigate  a  vessel  from  one  port  to  another  in  the  same  State, 
Scott  V.  The  Morning  Glory,  21  Fed.  Gas.  845.  A  claim  against  the 
owners  of  a  vessel  for  services  in  purchasing  her,  and  caring  for  the 
owners'  interest  during  a  voyage,  was  declared  not  to  be  enforceable 
)n  admiralty,  in  Doolittle  v.  Knobloch,  39  Fed.  40;  as  also  was  a 
contract  with  owners  to  supply  their  vessels  for  the  period  of  a 
year,  with  all  provisions  they  might  require,  in  Diefenthal  v.  Ham- 
burg, etc.,  Oesellschaft  46  Fed.  398;  matters  of  account  between 
Joint  owners  of  a  vessel  are  not  cognizable  in  admiralty.  The  H. 
C  WlUard,  52  Fed.  389;  contracts  to  furnish  a  pile-driver  with  sup- 
plies are  not  maritime  in  their  nature,  and  so  are  not  within  the 
Jurisdiction  of  admiralty,  Pile-Driver,  E.  O.  A.,  69  Fed.  1008. 

Admiralty  has  no  Jurisdiction  to  enforce  a  lien  founded  upon  n 
contract  for  the  construction  of  a  vessel;  such  a  contract  is  not  a 
maritime  contract  PP*  401,  402. 

The  following  citing  cases  are  decisive  of  this  point:  Roach  v. 
Ohapman,  22  How.  132,  16  L.  295,  Edwards  v.  Elliott  21  Wall.  554, 
556,  22  L.  491,  492,  13  Am.  Rep.  274,  275,  note,  Gunningham  v.  Hall, 
1  CliflT.  50,  53,  F.  G.  3,481,  Young  v.  The  Ship  Orpheus,  2  Gliff.  37, 
38,  F.  G.  18,169,  The  Brig  Antelope,  2  Ben.  406,  F.  0.  482,  Foster  v. 
Ellis,  5  Ben.  83,  F.  G.  4,968,  Smith  v.  The  Royal  George,  1  Woods, 
292,  293,  F.  G.  13,102.  In  re  Surplus,  etc.,  of  The  Ship  Edith,  11 
Blatchf.  461,  463,  F.  G.  4,283,  The  Pacific,  5  Hughes,  264,  9  Fed.  124, 
Allair  V.  The  Francis  A.  Palmer,  1  Fed.  Gas.  424,  The  Goemine, 
5  Fed.  Gas.  1181,  1182,  1183,  McGaskey  v.  The  Goal  Bluff,  No.  2, 
15  Fed.  Gas.  1261,  The  Gount  De  Lesseps,  17  Fed.  461,  The  New 
York,  93  Fed.  500,  and  Waddell  v.  The  Steamer  Daisy,  2  Wash.  Ter. 
82,  8  Pac.  619;  and  this  has  been  held  to  be  so,  although  a  State  law 
€3cpres8ly  recognizes  such  liens.  The  Ship  Norway,  3  Ben.  164,  165, 
F.  G.  10,359,  Golllns  v.  The  Fort  Wayne,  1  Bond,  492,  F.  G.  3,012, 
and  The  J.  G.  Rich,  46  Fed.  137;  where  a  vessel  is  partly  completed 
and  launched,  and  is  towed  to  another  port  to  have  her  spars 
slipped,  it  has  been  held  that  admiralty  cannot  enforce  a  lien  for 
materials  furnished  in  the  latter  port  The  Iosco,  1  Brown,  496,  F. 
C.  7,060,  and  Rees  v.  The  General  Terry,  3  Dak.  Ter.  160,  161,  13 
N.  W.  534;  furnishing  supplies  to  a  boat  in  course  of  construction 
does  not  create  a  lien  enforcible  in  admiralty,  McAllister  v.  The 
Sam  Kirkham,  1  Bond,  383,  F.  G.  8,658;  work  done  on  a  vessel  after 
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she  is  launched  docs  not  create  a  lien,  if  it  was  contemplated  by  the 
original  contract  of  construction.  In  re  Qlenmont,  84  Fed.  403, 
affirming  8.  C,  32  Fed.  704,  and  The  William  Windom,  73  Fed,  497, 
498;  State  courts,  following  the  rule  thus  laid  down,  asserted  Juris- 
diction to  enforce  liens  arising  out  of  building  contracts,  Sinton  ▼. 
The  B.  B.  Roberts,  46  Ind.  479,  Averill  v.  The  Alabama  Belle,  20 
La.  Ann.  433,  State  ex  reL  ▼.  Voorhles,  39  JjSl  Ann.  502,  4  Am.  St. 
Rep.  276,  2  So.  39,  Hawes  v.  MitcheU,  15  Gray,  235,  Foster  v.  The 
Bichard  Busteed,  100  Mass.  410,  1  Am.  Bep.  125,  Globe  Iron  Works 
Co.  ▼.  The  J.  B.  Ketcham,  100  Mich.  589,  43  Am.  St  Bep.  469,  59  X. 
W.  249,  Edwards  v.  EUiott,  34  N.  J.  L.  99,  Sheppard  v.  Steele,  43  X. 
Y.  56,  3  Am.  Bep.  662,  Wilson  v.  Lawrence,  82  N.  Y.  411,  The  Scow 
M.  Tuttie  ▼.  Buck,  23  Ohio  St  567,  13  Am.  Bep.  272.  The  Victorian, 
24  Or.  131,  41  Am.  St  Bep.  843,  32  Pac.  1042,  ScuU  v.  Shakespear, 
75  Pa.  St  304,  Baizley  v.  The  Odorilla,  121  Pa.  St  237,  15  Atl.  522, 
1  L.  B.  A.  506,  and  Thorsen  v.  The  J.  B.  Martin,  26  Wis.  496,  7  Am. 
Bep.  93.  See  also  the  following  valuable  notes  on  this  subject:  32 
Am.  Dec.  68,  62  Am.  Dec.  239. 

Cited  approvingly  upon  this  point  in  general  discussion,  in  dis- 
senting opinion.  The  Lottawanna,  21  Wall.  592,  22  L.  667,  in  Bev- 
enue  Cutter  No.  1,  1  Brown,  80,  F.  C.  11,713,  The  Illinois,  2  Fllpp. 
432,  F.  C.  7,005,  Hayford  v.  Cunningham,  72  Me.  132,  Warren  v. 
Kelley,  80  Me.  525,  15  AtL  51,  and  Pollock  v.  Cleveland  Ship  Bldg. 
Co.,  56  Ohio  St  671,  47  N.  B.  584. 

But  liens  for  supplies  and  repairs  furnished  a  vessel  stand  upon 
a  different  footing,  and  are  enforcible  in  admiralty.  The  J.  E.  Bum- 
beU,  148  U.  S.  11.  37  L.  347,  13  S.  Ct  500,  The  Glide,  167  U.  S.  620. 
42  L.  301,  17  S.  Ct  935,  and  The  Ella,  84  Fed.  481;  accordingly  a  Uen 
for  materials  used  in  completing  a  ship  after  launching,  has  been 
held  enforcible  in  admiralty.  The  Eliza  Ladd,  3  Sawy.  520,  522,  523, 
F.  C.  4,364,  and  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  784;  antl 
where  a  vessel  was  docked  and  lengthened  so  as  to  make  her  a 
practically  new  ship,  a  maritime  lien  was  held  to  attach  in  Hardy 
V.  The  Steamer  Buggies,  2  Hughes,  81,  F.  C.  6,062;  supplies  fur- 
nished a  vessel  for  use  during  a  voyage  created  a  maritime  lien,  ac- 
cording to  The  Hiram  B.  Dixon,  33  Fed.  299,  although  at  the  time 
of  making  the  contract  the  vessel  had  not  been  launched. 

Maritime  lien  is  not  acquired  by  a  materialman,  where  the  vessel 
is  supplied  or  repaired  in  her  home  port,  or  if  the  owner  is  present 
p.  402. 

Cited  and  affirmed  in  The  Albany,  4  Dill.  443,  F.  C.  131,  and  The 
Circassian,  5  Fed.  Cas.  690.  Following  this  rule.  State  courts  have 
asserted  jurisdiction  to  enforce  such  Hens  under  State  statutes: 
Hursey  v.  Hassam.  45  Miss.  144,  Mitchell  v.  The  Magnolia,  45  Mo. 
68.  and  Steamer  Petrel  v.  Dumont  28  Ohio  St  609,  612,  22  Am. 
Bep.  399,  401.  Cited  approvingly  in  discussion,  obiter,  in  Van 
Valkenburg  v.  Kingsbury,  14  Ohio  St  364. 
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Admiralty, —  Quaere,  whether  admiralty  can  enforce  a  lien  given 
by  State  law,  on  a  contract  to  construct  a  vessel,  p.  402. 

The  following  cases  refer  incidentally  to  the  principal  case  upon 
this  point,  in  asserting  the  Jurisdiction  of  admiralty  in  such  cases: 
The  Richard  Busteed,  1  Sprague,  442,  F.  C.  11,704,  and  The  Man- 
hattan, 46  Fed.  798,  709;  but  this  has  been  denied  in  The  Circas- 
sian, 11  Blatchf.  475,  F.  C.  2,726;  a  lien  given  a  pilot  under  State 
law  was  held  enforcible  in  The  Brig  America,  1  Low.  178,  F.  O.  280. 

20  How.  402^12,  16  L.  030,  McCORMICK  v.  TALCOTT. 

Patent. —  The  original  inventor  of  a  machine  may  treat  as  In- 
fringers all  who  make  machines  operating  on  the  same  principle, 
and  performing  the  same  functions  by  analogous  means  or  equiva- 
lent combinations,  even  though  the  infringing  machine  may  be  an 
Improvement  of  the  original  and  patentable  as  such,  p.  405. 

Cited  and  relied  upon  in  the  following:  Morley  Machine  Co.  y. 
Lancaster,  129  U.  S.  273,  32  L.  719,  9  S.  Ct  302,  reversing  23  Fed. 
345,  decreeing  in  favor  of  original  inventor  of  button-sewing  ma- 
chine against  inventor  of  improvement  thereon;  Sayles  v.  Chicago, 
etc.,  R.  R.  Co.,  3  Biss.  57,  F.  C.  12,415,  holding  combination  of 
devices  to  produce  brake  Is  patentable,  and  use  of  same  combina- 
tion to  accomplish  another  result  is  infringement;  Forbes  v.  Barstow 
Stove  Co.,  2  CllfT.  391,  F.  C.  4,923,  holding  Inventor  of  improvement 
on  air-tight  coffin  bound  to  show  in  suit  for  infringement,  that  Im- 
provement was  not  within  scope  of  mere  mechanical  skill;  Flint 
y.  Roberts,  9  Fed.  Cas.  285,  holding,  while  patentee  cannot  use 
defendant's  patented  improvement,  latter  cannot  attach  it  to  for- 
mer's original  invention;  Myers  v.  Duker,  17  Fed.  Cas.  1108,  holding 
defendant  in  suit  for  Infringement  of  patent  on  device  for  guiding 
logs  in  sawmill,  bound  to  show  use  prior  to  Invention  by  plaintifT; 
Steam  Gauge,  etc,  Co.  v.  Miller,  21  Fed.  518,  holding  patent  device 
for  supplying  air  to  lantern,  Infringed  by  device  producing  same 
eJTect  by  substantially  same  means;  Butz,  etc.,  Regulator  Co.  v. 
Jacobs  Electric  Co.,  36  Fed.  195,  ruling  similarly  In  action  for  in- 
fringement of  improvement  in  electric  heat  and  vapor  governors; 
Brush  Electric  Co.  v.  Electric  Imp.  Co.,  52  Fed.  974,  for  infringe- 
ment of  improvement  in  arc  lamps;  Griswold  v.  Harker,  62  Fed. 
891,  27  U.  S.  App.  122,  holding  patent  for  waffle-irons  infringed  by 
making  one  precisely  similar  except  in  the  hinge;  McCormick,  etc.. 
Co.  V.  Aultman,  69  Fed.  387,  37  U.  S.  App.  299,  decreeing  in  favor 
of  patentee  of  twine-binder,  although  other  similar  devices  had 
been  patented,  none  of  them  having  been  successful;  Von  Schmidt 
y.  Bowers,  80  Fed.  148,  48  II.  S.  App.  185,  and  Bowers  v.  S.  F. 
Bridge  Co.,  91  Fed.  417,  holding  patent  for  dredging  machine  in- 
fringed by  Improvehient  based  thereon;  Jackson  v.  Allen,  120  Mass. 
75,  ruling  similarly  as  to  improvement  on  tilting  opera  seat. 

Cited  also  in  dissenting  opinion  in  Westinghouse  v.  Boyden  Power 
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Brake  Co.,  170  U.  S.  576,  42  L.  1150,  18  S.  Ct  726,  majority  revers- 
ing 66  Fed.  1003,  and  holding  Boyden  device  for  fluid-pressure  brake 
not  an  infringement  of  Westinghouse  patent  Cited  approvinfly, 
but  witliout  particular  application,  in  Norton  v.  Jensen,  49  Fed.  863, 
7  U.  S.  App.  103. 

Patent. —  If  an  invention  claimed  be  itself  but  an  improvement 
on  a  known  machine,  by  a  mere  change  of  form  or  combination  of 
parts,  the  patentee  cannot  treat  another  as  an  infringer  who  has 
improved  the  original  machine  by  the  use  of  a  difTerent  form  or 
combination  performing  the  same  fujictions,  p.  405. 

Cited  and  followed  in  Buit  v.  Duryee,  1  Wall.  573,  17  L.  658, 
ruling  similarly  as  to  improvement  on  machinery  for  making  hat 
bodies;  Case  v.  Brown,  2  Wall.  328.  17  L.  818,  improvement  in  corn- 
planting  machine;  Electric  Signal  Co.  v.  Hall  Signal  Co.,  114  U.  S. 
98,  29  L.  99,  5  S.  Ct  1076,  improvement  in  operating  train  signals; 
Taylor  v.  Garretson,  9  Blatchf.  163,  F.  C.  13,792,  improvement  in 
'*  mop-head;"  Hill  v.  Sawyer,  24  Blatchf.  434,  31  Fed.  285.  im- 
provement in  dating-stamp;  Burden  v.  Corning,  4  Fed.  Cas.  707, 
improvement  in  machine  for  making  horseshoes;  Crompton  v.  Belk- 
nap Mills,  6  Fed  Cas.  846,  S.  C,  30  Fed.  Cas.  1067,  improvement 
in  loom  for  weaving  colored  fabrics;  Hale  v.  Stlmpson,  11  Fed.  Cas. 
188,  holding  patentee  of  wood-cutting  machine,  consisting  of  old 
parts,  cannot  enjoin  the  use  of  any  number  of  those  parts,  less  than 
the  whole;  Seymour  v.  Osborne,  21  Fed.  Cas.  1131,  denying  right  of 
patentee  to  recover  for  infringement  of  improvement  in  harvesting 
machines;  Singer  v.  Walmsley,  22  Fed.  Cas.  212,  of  improvement 
in  sewing  machines;  Dederick  v.  Gardner,  50  Fed.  100,  and  Dederick 
V.  Seigmund,  51  Fed.  235,  1  U.  S.  App.  222,  of  improvement  in 
ing  claim  for  invention  of  process  for  manufacture  of  gas,  void  for 
want  of  novelty;  Merritt  v.  Middleton,  55  Fed.  977,  denying  right  of 
patentee  of  improvement  of  eye-glass  holder  to  recover,  on  isame 
ground;  Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed.  403,  ruling 
similarly  as  to  improvement  in  sulky  wagons;  Lamson  Cash  Reg. 
Co.  v.'^Godehard,  59  Fed.  779,  19  U.  S.  App.  360,  as  to  improvement 
in  store  service  apparatus;  Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed. 
981,  27  U.  S.  App.  13,  holding,  where  device  has  been  before  used, 
patent  is  limited  to  construction  described;  Wheaton  v.  Norton,  70 
Fed.  843,  44  TJ.  S.  App.  118  (reversing  57  Fed.  927),  and  Norton  v. 
Jenson,  90  Fed.  423.  61  U.  S.  App.  360  (affirming  S.  C,  81  Fed.  497), 
holding  improvement  in  can-heading  machine  not  infringed  by 
second  improvement,  omitting  certain  features  of  first;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  177,  ruling  similarly  as  to  improve- 
ment in  "  sight-feed  lubricators; "  P.  H.  Murphy  Mfg.  Co.  v.  Excel- 
sior Car-Roof  Co..  76  Fed.  972,  40  U.  S.  App.  200,  improvement  in 
car-roofs;  Adams,  etc.,  By.  v.  Lindell  Ry.,  77  Fed.  440,  40  TJ.  S.  App. 
482,  holding  patent  for  car  motor  not  infringed  by  improvement 
adopting  different  mode  of  mounting  armature;  Campbell  Mfg.  Co. 
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y.  Duplex  Co.,  86  Fed.  320,  holding  non-interchangeabillty  of  parts 
of  printing  presses,  is  important  as  tending  to  show  no  infringe- 
ment of  patent;  St.  Louis,  etc.,  Co.  t.  National,  etc.,  Co.,  87  Fed. 
900,  57  U.  S.  App.  339,  holding  first  improTement  on  car-couplers 
not  infringed  by  second  not  comprising  all  patents  of  first;  O.  C. 
Elevator  Co.  v.  I.  O.  R.  M.  Hall  Assn.,  M  Fed.  159,  ruling  similarly 
as  to  improyement  on  elevators. 

Cited  in  discussion,  obiter,  in  Knapp  v.  Morss,  150  U.  S.  229,  37 
L.  1062,  14  S.  Ct.  84,  Smith  v.  Thompson,  38  Fed.  607,  National,  etc., 
Co.  y.  John  R.  Williams  Co.,  44  Fed.  194,  12  L.  R.  A.  110,  and  n., 
R.  E.  Dietz  Co.  v.  C.  T.  Ham  Co.,  58  Fed.  371,  14  U.  S.  App.  709, 
and  Carter  Machine  Co.  v.  Hanes,  70  Fed.  866. 

Modified  in  Tatum  v.  Gregory,  14  Sawy.  378,  41  Fed.  143,  holding 
evidence  of  existence  of  single  Isolated  machine,  made  long  before 
the  patent,  and  never  extensively  used,  is  not  sufficient  to  give  ope- 
ration to  rule. 

20  How.  418-427,  15  L.  944.  UNITED  STATES  y.  FOSSAT. 

Public  lands  —  Mexican  grants. —  The  Jurisdiction  of  the  board 
of  commissioners,  under  the  act  of  1851,  and  the  appellate  Jurisdic- 
tion of  the  United  States  courts,  are  limited  to  the  mailing  of  decis- 
ions on  the  validity  of  Mexican  claims,  preliminary  to  their  location 
and  survey  by  the  surveyor-general  for  California,  p.  425. 

Cited  approvingly  in  discussion,  obiter.  United  States  v.  Armigo, 
24  Fed.  Cas.  861. 

Referred  to  in  United  States  v.  Folsom,  7  Sawy.  612,  F.  C.  15,127. 
as  having  been  overruled  by  a  later  case  between  same  parties. 

Public  lands  —  Mexican  grants. —  Conflicting  claims  under,  are 
determinable  by  the  Federal  courts;  a  patent  under  the  acts  pro- 
viding for  confirmation  of  such  grants  concludes  only  the  United 
States,  and  not  third  persons,  p.  425. 

Cited  and  followed  in  United  States  v.  De  Rodriguez,  7  Sawy.  623, 
637,  F.  C.  14,950,  determining  dispute  as  to  boundaries.  Cited, 
arguendo,  in  United  States  v.  White,  28  Fed.  Cas.  574. 

Public  lands  —  Mexican  grants. —  External  boundaries  desig- 
nated in,  may  be  determined  by  the  District  Court  from  the  evi- 
dence on  file,  and  such  other  evidence  as  may  be  produced  before  it, 
p.  427. 

Cited  and  followed  in  United  States  v.  Folsom,  7  Sawy.  604,  F. 
C.  15,127,  and  United  States  v.  De  Rodriguez,  7  Sawy.  629,  F.  C. 
14,950. 

Public  lands. —  Mexican  grant  describing  the  boundary  of  only 
three  sides,  and  purporting  to  convey  "  one  league,  a  little  more  or 
less,"  confirmed  for  one  league,  the  words  "a  little  more  or  less/' 
being  rejected,  pp.  426,  427. 
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Reaffirmed  in  The  Fossat  Case,  2  Wall.  704,  706,  17  L.  747,  748 
(but  see  dissenting  opinion,  p.  724,  17  L.  754).  Cited  and  relied 
npon  in  United  States  v.  Peralta,  27  Fed.  Gas.  503,  holding  court 
not  justified  in  confirming  claim  for  five  leagues,  under  grant  call- 
ing for  two  leagues,  **  a  little  more  or  less."  Cited  approvingly  in 
United  States  t.  Berreyesa,  23  How.  500,  16  L.  474,  aflirming  decree 
of  District  Court,  confirming  grant  within  specified  boundaries. 

Distinguished  in  United  States  y.  D'Agulfre,  1  WalL  316,  17  L. 
597,  where  grant  did  not  specify  quantity. 

Miscellaneous. —  Cited  incidentally  in  United  States  ▼.  Fossat, 

21  How.  446,  16  L.  186,  on  appeal  from  decree  entered  by  District 
Court  conformably  to  mandate  in  principal  case.  Cited  in  the  fol- 
lowing, on  point  that  to  render  Mexican  grant  valid,  land  must  have 
been  definitely  located;  Waterman  v.  Smith,  13  CaL  418,  Thornton 
V.  Mahoney,  24  Cal.  579,  and  Bemal  v.  Lynch,  36  Cal.  145  (references 
are  probably  to  S.  C,  21  How.  446,  16  L.  186). 

20  How.  427-442,  16  L.  978,  SUTDAM  v.  WILLIAMSON. 

Ezceiptions,  bill  of. —  Bill  of  exceptiona  is  the  only  means 
whereby  rulings  of  a  lower  court,  admitting  or  rejecting  evidence, 
can  be  brought  to  the  Supreme  Court  for  revision,  p.  432. 

Cited  and  affirmed  in  Storm  v.  United  States,  94  U.  S.  77,  81,  24 
L.  43,  44,  as  to  ruling  of  court  refusing  to  admit  bond  as  evidence; 
.Hudson  V.  Charleston,  etc.,  R.  R.,  55  Fed.  256,  but  holding  oral  tes- 
timony cannot  be  incorporated  in  bill  of  exceptions  if  not  reduced  to 
writing  during  trial;  Thompson  v.  Biggs,  5  Wall.  675,  18  L.  706,  and 
Sedgwick  v.  Dawkins,  16  Fla.  201,  holding  refusal  of  court  to  in- 
struct jury  as  requested  can  be  reviewed  only  on  bill  of  exceptions; 
Sowles  V.  United  States,  21  Fed.  223,  dismissing  writ  of  error, 
based  upon  incomplete  record.  Cited  incidentally  in  Williamson  v. 
Suydam,  6  Wall.  736, 18  L.  972. 

Appeal  and  error. —  Special  Terdict,  in  order  to  enable  an  appel- 
late court  to  act  upon  it,  must  find  the  facts,  and  not  merely  state 
the  evidence  of  facts,  p.  432. 

Cited  and  relied  upon  in  Tyng  v.  Grinnell,  92  U.  S.  473,  23  L.  735. 
and  Lynch  v.  Grayson,  7  N.  Mex.  36,  32  Pac.  152,  both  holding  such 
verdict  subject  to  review  only  as  to  sufficiency  of  facts,  and  not  as 
to  weight  of  eyidence.  Cited  in  Emeric  v.  Alvarado,  64  Cal.  607,  2 
Pac.  470,  on  point  that  court  cannot  act  when  findings  of  fact  do 
not  show  whether  or  not  lower  court  had  jurisdiction;  dissenting 
opinion.  Smith  v.  Sac  Co.,  11  Wall.  161,  20  L.  109,  arguing  that  as 
special  verdict  in  suit  on  negotiable  paper  did  not  find  fraud  in 
inception,  appellate  court  could  not  act  Cited  in  discussion,  obiter, 
in  Flanders  v.  Tweed,  9  WalL  429,  19  L.  679. 

Exceptions,  bill  of. —  Bill  of  exceptions  does  not  confine  the  ap- 
pellate court  to  matters  embraced  therein;  any  error  apparent  in 
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any  part  of  the  record  Is  within  the  revisory  power  of  such  court, 
p.  433. 

Cited  and  practice  followed  in  Aurora  City  y.  West,  7  WalL  91, 
19  L.  46»  holding  bill  of  exceptions  does  not  preclude  court  from 
examining  ruling  of  lower  court  overruling  demurrer  to  replication; 
Metcalf  V.  City  of  Watertown,  68  Fed.  864.  84  U.  S.  App.  107,  hold- 
ing bill  of  exceptions  unnecessary  to  review  question  whether  judg- 
ment on  agreed  state  of  facts  is  supported  by  those  facts;  Clayton 
V.  Smith,  1  Colo.  96,  to  review  ruling  refusing  new  trial.  Cited  ap- 
provingly, but  obiter,  in  Scaife  v.  Western  N.  C.  Land  Co.,  87  Fed. 
311,  59  U.  S.  App.  34. 

Evidiencey  whether  written  or  oral,  and  whether  given  to  the 
court  or  to  the  jury,  does  not  become  part  of  the  record,  unless 
made  so  by  some  regular  proceeding  at  the  time  of  the  trial  and 
before  judgment,  p.  483. 

Cited  approvingly  and  followed  in  Baltimore,  etc.,  B.  B.  v.  Trus- 
tees, 91  U.  S.  130,  23  L.  261,  and  England  v.  Gebhardt,  112  U.  S. 
665,  28  L.  812,  6  S.  Ct  288,  both  holding  mere  fact  that  affidavits, 
depositions  and  matters  of  parol  evidence  appear  in  transcript,  does 
not  constitute  them  part  of  record;  United  States  v.  Taylor,  147 
U.  S.  700,  37  L.  337,  13  S.  Ct  481,  ruling  similarly  as  to  proceedings 
before  commissioner;  Strain  v.  Gourdin,  2  Woods,  382,  F.  C.  13,521, 
holding  petition  for  writ  of  error  purporting  to  set  forth  all  evi- 
dence, is  not  part  of  record. 

Appeal  and  error. —  Where  a  case  has  been  submitted  on  an 
agreed  statement  of  facts,  without  the  intervention  of  a  jury,  or 
when  a  verdict  has  been  taken  subject  to  the  opinion  of  the  court, 
upon  the  facts  found,  the  appellate  court  cannot  revise  the  previous 
rulings  of  the  lower  court,  admitting  or  rejecting  evidence;  its  ac- 
tion must  be  confined  to  the  facts  as  agreed,  p.  434. 

The  citations  collect  the  following  authorities,  which  affirm  the 
ruling  of  the  principal  case  upon  this  point:  Kelsey  v.  Forsyth, 
21  How.  88,  16  L.  33,  Campbell  v.  Boyreau,  21  How.  226,  16  L.  96, 
Rogers  v.  United  States,  141  U.  S.  555,  35  L.  856,  12  S.  Ct  94,  Town 
of  Lyons  v.  Lyons  Nat  Bank,  19  Blatchf.  284,  8  Fed.  372,  and  Doty 
V.  Jewett  22  Blatchf.  67,  19  Fed.  33a 

Appeal  and  error. —  Where  the  facts  are  not  disputed,  a  state- 
ment thereof  may  be  drawn  up  and  entered,  and  submitted  directly 
to  the  court  or  a  general  verdict  may  be  taken,  subject  to  the  opin- 
ion of  the  court  upon  the  facts.  In  either  case  a  writ  of  error  will 
lie  after  final  judgment  p.  434. 

Cited  and  relied  upon  in  Mumford  v.  Wardwell,  6  WalL  433,  18 
L.  760,  entertaining  writ  of  error  to  review  judgment  based  upon 
special  verdict  in  ejectment;  Kearney  v.  Case,  12  Wall.  281,  20  L. 
896,  asserting  right  of  parties  to  waive  jury  trial  in  action  on  promis- 
sory notes;  Henderson's  Distilled  Spirits,  14  Wall.  53,  20  L.  815,  in 
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proceeding  for  condemnation  of  property  seized  under  revenue  laws; 
city  of  Richmond  v.  Smith,  15  Wall.  437,  21  L.  202,  In  action  for 
confiscation  and  destruction  of  property;  Supervisors  v.  Kennicott, 
103  U.  S.  556,  26  L.  487,  entertaining  appeal  from  decree  in  suit  on 
bonds  submitted  on  agreed  statement  of  facts;  Murray  v.  Lovejoy, 
2  Cliff.  202,  F.  C.  9,963,  in  action  of  trespass.  Cited  in  discussion, 
obiter,  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  602,  17  L.  642,  In- 
surance Co.  V.  Piaggio,  16  Wall.  387,  21  L.  360,  and  Derby  v.  Jacques, 
1  CUff.  433,  F.  C.  3,817. 

Trial. —  Demurrer  to  evidence  extends  only  to  the  evidence  pro- 
duced, and  has  no  effect  upon  the  rulings  of  the  court  as  to  the  ad- 
missibility of  that  evidence,  p.  435. 

Cited  approvingly  in  Raihroad  v.  Brown,  96  Tenn.  561,  35  S.  W. 
561,  holding  demurrer  should  be  reduced  to  writing  and  incorporate 
evidence  demurred  to.  Cited  In  discussion,  obiter,  in  Miller  y.  Bal- 
timore, etc.,  R.  R.,  17  Fed.  Cas.  305. 

Trial. —  Demurrer  to  evidence  operates  to  take  from  the  jury 
and  refer  to  the  court  the  application  of  the  law  to  the  facts,  thus 
making  the  evidence  part  of  the  record,  p.  430. 

Cited,  arguendo,  in  Van  Stone  v.  Stlllwell,  etc.,  Co.,  142  U.  S.  134, 
35  L.  963,  12  S.  Ct  183,  and  Hopkins  v.  Railroad,  96  Tenn.  421,  34 
8.  W.  1032,  32  L.  R.  A.  359,  defining  demurrer  to  evidence;  as  also 
In  Summers  v.  Railroad,  96  Tenn.  462,  463,  35  S.  W.  211,  holding 
practice  of  demurring  to  evidence,  recognized  in  State  and  not  open 
to  constitutional  objection. 

Trial. —  Oyer  operates  to  incorporate  the  evidence  contemplated 
in  the  record,  p.  436. 

Trial. —  Demurrer  to  a  pleading  makes  it  part  of  the  record,  p. 
436. 

Cited  and  affirmed  in  Rogers  v.  Burlington,  3  Wall.  661,  18  L.  82. 
holding  ruling  of  court  in  overruling  demurrer  to  declaration,  may 
be  reviewed  by  writ  of  error  without  bill  of  exceptions;  and  Gould 
v.  Evansville,  etc.,  R.  R.,  91  U.  S.  527,  23  L.  416,  is  to  same  effect. 
Cited  in  discussion,  obiter,  in  Young  v.  Martin,  8  Wall.  357,  19  L. 
419. 

Appeal  and  error. —  Writ  of  error  is  an  original  writ,  and  lies 
only  when  a  party  is  aggrieved  by  some  error  in  the  foundation,  pro- 
ceeding, Judgment,  or  execution,  of  a  suit  in  a  court  of  record,  p. 
437. 

Cited  and  followed  in  Insurance  Co.  v.  Piaggio,  16  Wall.  386,  21 
L.  359,  holding  writ  will  lie  to  review  decision  in  suit  on  policy  of 
Insurance.  Cited  in  Slaughter-House  Cases,  10  Wall.  291,  19  L.  920, 
on  point  that  service  of  writ  operates  to  suspend  Jurisdiction  of 
court  to  which  it  is  addressed;  without  particular  application,  In 
RIggs  V.  Johnson  County,  6  Wall.  187.  18  L.  773. 
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Appeal  and  error. —  Writ  of  error  operates  only  upon  the  record; 
accordingly,  where  there  Is  no  error  apparent  therein,  the  Supreme 
Court,  under  the  twenty-second  section  of  the  Judiciary  act,  Is 
bound  to  affirm  the  judgment  below,  pp.  437,  439,  441. 

Cited,  affirmed  and  followed  In  Taylor  y.  Morton,  2  Black,  484, 
17  L.  278,  affirming  Judgment  in  assumpsit  where  there  was  no  bill 
of  exceptions  nor  assignment  of  error;  Pomeroy  t.  Banlc  of  Indiana, 
1  Wall.  604,  17  L.  642,  affirming  Judgment  In  ejectment;  The  Eutaw, 
12  Wall.  141,  20  L.  278,  denying  motion  to  dismiss  appeal  In  ad- 
miralty, until  such  facts  determined;  Hanna  v.  Maas,  122  U.  S.  27, 
30  L.  1118,  7  S.  Ct  1057,  affirming  Judgment  in  action  on  contract 
where  bill  of  exceptions  did  not  specify  errors;  Frisbee  y.  Timanus, 
12  Fla.  543,  where  State  court  followed  practice;  dissenting  opin- 
ion, Stewart  y.  Salamon,  97  U.  S.  364,  24  L.  1045,  arguing  that  ap- 
peal from  decree  entered  pursuant  to  mandate  from  higher  court 
ought  not  to  be  dismissed  until  appellant  has  opportunity  to  show 
error.  Cited,  arguendo,  in  New  Orleans  R.  R.  y.  Morgan,  10  Wall. 
261,  19  L.  892,  Cook  v.  Burnley,  11  Wall.  677,  20  L.  86,  and  dissent- 
ing opinion.  Underwood  y.  McVeigh,  131  U.  S.  cxz,  21  L.  953. 

Exceptions,  bill  of. —  Bill  of  exoeptiona  must  be  signed  and 
sealed  by  the  presiding  Judge,  p.  438. 

Herbert  y.  Butler,  14  Blatchf.  358,  F.  C.  6,397,  followed  this  rule 
in  refusing  to  allow  bill  to  be  filed  two  years  and  a  half  after  trial, 
although  distinguishing  principal  case  apparently  under  misappre- 
hension of  facts. 

Trial. —  Special  verdict  must  be  settled  by  the  presiding  Judge 
and  filed  as  of  the  term  when  the  trial  was  had,  p.  438. 

Appeal  and  error. —  Mere  report  of  Judge  who  presided  at  trial 
is  not  part  of  record,  p.  439. 

Cited  and  rule  followed  in  Pomeroy  y.  Bank  of  Indiana,  1  Wall. 
600,  603,  17  L.  641,  642,  holding  Judge's  memoranda  of  exceptions 
taken,  does  not  constitute  bill  of  exceptions;  Duncan  y.  Atchison, 
etc.,  R.  B.,  72  Fed.  812,  44  U.  S.  App.  427,  holding  transcript  cer- 
tified by  court  is  not  part  of  record,  so  far  as  it  Includes  matters 
not  embraced  In  Judgment-roll;  Sweeney  y.  Baker,  13  W.  Va.  202, 
holding  memoranda  by  Judge,  noting  filing  and  oyerruling  of  de- 
murrer, is  not  part  of  record;  dissenting  opinion,  Insurance  Co.  y. 
Boon,  95  U.  S.  140,  24  L.  402,  arguing  that  findings  of  fact  signed  at 
subsequent  term,  do  not  constitute  part  of  record. 

Supreme  Court  has  not  Jurisdiction  on  error  to  State  court,  unless 
it  appear  on  the  record  that  a  Federal  question  arose  and  was  de- 
cided by  the  State  court,  pp.  440,  441. 

Cited  and  relied  upon  in  Klinger  y.  Missouri,  13  Wall.  263,  20  L. 
637,  denying  Jurisdiction  where  it  did  not  affirmatiyely  appear  that 
decision  of  State  court  involved  question  as  to  constitutionality  of 
State  test  oath  act;  Edwards  v.  Elliott,  21  Wall  558,  22  L.  492,  hold 
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ing  questions  not  raised  in  State  court  cannot  be  raised  on  error 
in  Supreme  Court    And  see  note,  13  Am.  Rep.  276. 

Miscellaneous. —  Cited  incidentally  in  Williamson  v.  Suydam,  6 
Wall.  729,  18  L.  969,  as  having  inyolred  same  parties.  Cited  in 
dissenting  opinion  in  Smith  y.  Sac  County,  11  Wall.  160,  20  L.  109, 
on  point  that  writ  of  error  wfil  not  lie  for  error  of  fact  in  action 
at  law;  in  Stlckney  v.  Wilt,  23  Wall.  163,  23  L.  54,  and  dissenting 
opinion,  Cleveland  Ins.  Co.  y.  Globe  Ins.  Co.,  98  U.  S.  374,  25  L.  204, 
but  application  doubtful;  Talcott  y.  Township  of  Pine  Grove,  1 
Flipp.  127,  F.  C.  13,735,  on  point  that  decisions  of  State  court,  based 
upon  special  provisions  of  State  Constitution,  will  be  followed  by 
Federal  courts. 

20  How.  442-448,  15  L.  965,  BROWN  v.  WILEY. 

Contract. —  Where  the  operation  of  a  contract  is  clearly  settled 
by  general  principles  of  law,  it  is  taken  to  be  the  true  intent  of  the 
parties,  p.  447. 

Evidence. —  Parol  evidence  is  inadmissible  to  vary  the  legal  im- 
port of  a  written  agreement;  accordingly,  such  evidence  is  inad- 
missible to  prove  a  collateral  agreement  not  to  protest  a  bill  of 
exchange  until  a  certain  time,  p.  448. 

Cited  and  relied  upon  in  Brown  v.  Spolford,  95  U.  S.  480,  24  L. 
509,  holding  parol  evidence  inadmissible  to  vary  liability  on  promis- 
sory note;  Martin  v.  Cole,  104  U.  S.  38,  26  L.  650,  39  Am.  Rep.  118, 
note,  to  show  that  indorsement  on  note  was  without  recourse; 
Richie  V.  Frazer,  50  Ark.  396,  8  S.  W.  143,  to  modify  note  by  show- 
ing medium  of  payment;  Squier  v.  Evans,  127  Mo.  520,  30  S.  W. 
145,  to  show  that  manner  of  payment  is  different  from  that  ex- 
pressed in  written  guaranty;  Simpson  v.  Currier,  60  N.  H,  20,  to 
show  agreement  to  surrender  note  upon  condition;  Woodward  v. 
Foster,  18  Gratt  210,  to  limit  Uability  of  indorser  of  bill  of  ex- 
change; Martin  v.  Lewis,  30  Gratt.  684,  32  Am.  Rep.  688,  to  show 
parol  agreement  to  accept  bill  in  full  payment  of  account;  Foster 
V.  ClilTord,  44  Wis.  572,  28  Am.  Rep.  605,  to  show  that  biU  was  given 
and  accepted  on  unfulfilled  parol  condition.  See  also  note  upon 
this  subject  in  5  Am.  Dec.  335. 

Distinguished  in  Burke  v.  Dulaney,  153  U.  S.  232,  38  L.  700,  14  S. 
Ct.  817,  reversing  S.  C,  2  Idaho,  691,  23  Pac.  916,  and  following 
dissenting  opinion,  p.  696,  23  Pac.  918.  in  holding  in  action  on  note 
by  payee  against  maker,  parol  evidence  is  admissible  to  show  that 
note  was  given  conditionally. 

20  How.  448-461,  15  L.  950,  WARNER  v.  NORTON. 

Trover  and  conversion. —  All  the  plaintiffs  in  an  action  of  tres- 
pass for  goods  must  have  an  interest  therein  or  suit  is  not  main* 
tainable,  p.  458. 


783  Notes  on  U.  &  Reports.  20  How.  461-467 

Fraudulent  conveyance. —  Where  change  of  possession  does  not 
accompany  a  sale  of  personal  property,  it  Is  prima  facie  fraudulent; 
but  this  presumption  is  rebuttable,  p.  460. 

Cited  and  principle  followed  In  Pyeatt  v.  Powell,  51  Fed.  555,  10 
U.  S.  App.  200,  admitting  evidence  to  show  bona  fide  Intent  in  exe- 
cuting chattel  mortgage;  Finding  y.  Hartman,  14  Ck)lo.  599,  23  Pac 
1005,  holding  contract  to  furnish  money  and  supplies,  and  in  return 
to  receive  ore,  as  mined,  is  not  present  absolute  sale  and  not 
within  statute  declaring  present  sales  unaccompanied  by  possession, 
conclusively  fraudulent;  Nelson  v.  Good,  20  S.  C.  233,  holding  sale 
of  property  by  insolvent  debtor  may  be  shown  to  have  been  bona 
fide.  Cited  approvingly  in  discussion,  obiter,  in  In  re  Hussman,  2 
Bank.  Reg.  141,  12  Fed.  Cas.  107a 

Approved,  but  not  followed,  in  In  re  Morrill,  2  Sawy.  360,  8  Bank. 
Reg.  120,  F.  C.  9,821,  where  statute  provided  that  chattel  mortgage 
should  be  void  as  to  creditors  if  not  accompanied  by  possession. 

Fraudulent  conveyance. —  It  is  for  the  Jury  to  determine  whether 
a  sale  of  property,  not  accompanied  with  possession,  was  In  fact 
fraudulent,  p.  461. 

Cited  and  followed  in  Perea  v.  Colorado  Nat.  Bank,  6  N.  Mex.  10, 
27  Pac.  325. 

Appeal  and  error. —  Brror  will  not  lie  to  revise  a  decision  on  a 
motion  for  a  new  trial,  p.  461. 

Cited  and  relied  upon  in  Cambuston  v.  United  States,  95  IT.  S.  288, 
24  L.  449.  Cited,  arguendo,  in  Welch  v.  County  Court,  29  W.  Va. 
68,  1  S.  E.  340. 

Miscellaneous.— Cited  in  Jewell  v.  Knight,  123  U.  S.  434,  31  L. 
193,  8  S.  Ct.  195,  on  point  that  creditors  cannot  avoid  bona  fide 
sale  and  delivery  of  goods  in  satisfaction  of  debt  Erroneously 
cited  in  Consolidated  Assn.,  etc.  v.  Avegno,  28  La.  Ann.  552. 

20  How.  461-467,  15  L.  966,  STINSON  v.  DOUSMAN. 

Contract. —  Stipulation  in  a  contract  that  time  is  a  material  con- 
sideration, precludes  equity  from  granting  relief  to  the  party  in 
default,  p.  466. 

Vendor  and  purchaser. —  Where,  In  a  contract  for  the  sale  of 
lands,  the  vendor  has  reserved  the  right  to  rescind  and  sue  to  re- 
cover rent  upon  failure  of  the  vendee  to  perform  his  covenants, 
equity  will  not  Interpose,  p.  466. 

Cited  and  followed  in  Ish  v.  Morgan,  48  Ark.  417,  8  S.  W.  442, 
under  similar  facts. 

Courts  —  Amount  in  suit. —  If  a  vendor  of  land  has  reserved  the 
right  to  rescind  and  sue  to  recover  rent  upon  vendee's  failure  to 
perform  his  covenants,  and  in  a  suit  brought  for  that  purpose  the 
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vendee  sets  up  an  equitable  defense,  the  value  of  the  land»  and  not 
the  amount  of  the  rent,  determines  the  Jurisdiction,  p.  466. 

Cited  and  principle  followed  in  Anderson  v.  Gerding,  3  Woods^ 
491,  F.  G.  356,  asserting  jurisdiction  where  several  notes,  each  of 
less  than  Jurisdictional  amount,  were  given  for  parts  of  same  con- 
sideration, and  Judgment  on  one  would  operate  as  estoppel  and  be 
decisive  of  others;  Dickinson  v.  Union  Mortgage,  etc.,  Co.,  64  Fed. 
896,  where  complainant  alleging  usury  in  note  and  mortgage,  which 
was  less  than  Jurisdictional  amount,  asked  for  injunction  to  re- 
strain defendant  from  selling  property;  Lanning  v.  Osborne,  79 
Fed.  661,  holding,  in  action  by  receiver  of  water  company  to  estab- 
lish right  to  fix  rates,  it  is  value  of  right,  and  not  amount  of  differ- 
ence in  rates,  that  determines  jurisdiction.  Cited,  arguendo,  in 
Gartside  v.  Gartside,  42  Mo.  App.  515. 

Distinguished  in  Elgin  v.  Marshall,  106  U.  S.  581,  27  L.  250,  1 
S.  Ct.  488,  in  action  at  law  on  interest  coupons  detached  from  munici- 
pal bonds;  New  England  Mortgage,  etc.,  Co.  v.  Gay,  145  U.  S.  131, 
36  li.  619,  12  S.  Ct  817,  where  usurious  interest,  which  was  less 
than  jurisdictional  amount,  was  the  sum  directly  in  dispute. 

20  How.  467-486,  15  L.  969,  ROBERTS  v.  COOPER. 

Appeal  and  error. —  After  mandate  disposing  of  first  appeal,  a 
second  writ  of  error  brings  up  for  revision  nothing  but  the  proceed- 
ings subsequent  to  the  mandate,  p.  481. 

Cited  and  relied  upon  as  follows:  Tyler  v.  Magwire,  17  Wall. 
284,  21  L.  583,  holding,  where  on  first  writ  of  error.  Supreme  Court 
has  determined  legal  title  to  land  under  patent,  sufficiency  of  title 
cannot  be  questioned  on  second  writ;  Supervisors  v.  Kennicott,  94 
U.  S..499,  24  L.  260,  holding,  where  validity  of  mortgage  has  been 
determined  on  first  appeal,  question  of  bona  fides  caL.not  be  raised 
on  second;  The  Lady  Pike,  96  U.  S.  462,  24  L.  673,  applying  rule  In 
case  of  second  appeal  from  decree  In  admiralty  on  libel  for  col- 
lision; Stewart  v.  Salomon,  97  U.  S.  363,  24  L.  1045,  Chambers  v. 
Smith,  30  Mo.  158,  and  Krantz  v.  Rio  Grande,  etc.,  Ry.,  13  Utah, 
5,  43  Pac.  624,  32  L.  R.  A.  829,  dismissing  appeal  from  decree  passed 
in  exact  accordance  with  mandate  of  Supreme  Court;  United  States 
V.  New  York  Indians,  173  U.  S.  472,  19  S.  Ct.  491,  holding,  where 
Supreme  Court  has  directed  Court  of  Claims  to  enter  judgment  for 
certain  amount,  motion  filed  later  to  direct  court  to  find  further 
facts  will  be  dismissed;  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79 
Fed.  735,  48  U.  S.  App.  217,  holding,  where  title  to  mineral  claim  has 
been  settled  on  first  writ,  it  cannot  be  questioned  on  second;  Oregon^ 
etc.,  Nav.  Co.  v.  Balfour,  90  Fed.  301,  61  U.  S.  App.  160,  holding, 
where  appellate  court  has  determined  right  of  libellant  for  coU 
lision,  to  recover,  question  cannot  be  reviewed  on  appeal  from  sub- 
sequent  decree  of  lower  court  fixing  amount;  Mutual,  etc..  Life 
A'ssn.  V.  Beatty,  93  Fed.  754,  affirming  Judgment  on  second  appeal 
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involying  same  questions;  Kingsbury  y.  Buckner,  70  111.  517»  hold- 
ing former  adjudication  of  State  Supreme  Court,  on  appeal  from 
decree  of  partition,  conclusive  on  second  appeal;  Dodge  y.  Gaylord, 
63  Ind.  369,  and  Braden  v.  Graves,  85  Ind.  96,  holding,  where  cause 
is  remanded  for  new  trial  and  submitted  to  jury  on  same  facts,  and 
verdict  reached  in  conformity  with  mandate,  appeal  will  not  lie; 
Metropolitan  Bank  v.  Taylor,  62  Mo.  389,  refusing  to  reconsider 
question  as  to  liability  of  married  woman's  separate  estate;  Gwln 
V.  Waggoner,  116  Mo.  151,  22  S.  W.  711,  holding,  where  appellate 
court  has  decided  that  deed  is  prima  facie  evidence  that  transac- 
tion was  sale,  question  cannot  be  raised  on  second  appeal;  dis- 
senting opinion,  Grumley  v.  Webb,  48  Mo.  594,  arguing  that  mat- 
ters presented  on  second  appeal  embraced  practically  all  those 
heard  on  first.  See  also  valuable  note,  91  Am.  Dec.  195.  Cited,  ar- 
guendo, in  Kingsbury  v.  Buckner,  134  U.  S.  670,  33  L.  1055,  10  S. 
Ct  644,  Great  Western  Telegraph  Co.  v.  Burnham,  162  U.  S.  344, 
40  L.  993,  16  S.  Ct  852,  Sanderson  v.  Sanderson,  20  Fla.  299,  and 
Akerly  v.  Vilas,  24  Wis.  174,  1  Am.  Kep.  173. 

Approved,  but  held  inapplicable,  in  Panama  R.  B.  v.  Napier  Ship- 
ping Co.,  166  U.  S.  284,  41  L.  1005,  17  S.  Ct  574,  to  cases  where,  upon 
second  appeal,  certiorari  has  issued  to  bring  up  entire  record. 
Modified  in  Boone  v.  Shackleford,  66  Mo.  497,  and  Sparks  v.  Brown, 
46  Mo.  App.  534,  both  holding  Missouri  court  may,  at  second  ap- 
peal, consider  questions  raised  at  first,  if  injustice  will  not  result; 
and  Burns  v.  Ledbetter,  56  Tex.  284,  is  to  same  eflPect,  stating  rule 
in  Texas. 

Beposition  of  an  officer  of  the  laud  department  showing  the  opin- 
ions of  other  land  officers  as  to  the  practice  of  the  department,  and 
of  the  attorney-general  on  the  questions  of  law  arising  in  a  case, 
caiinot  be  read  to  the  jury  as  evidence  of  the  law  of  the  case,  p. 
482. 

Champerty  and  maintenance. —  The  ancient  rule  which  prohib- 
ited the  sale  of  pretended  titles,  and  held  the  conveyance  to  a  third 
person,  of  lands  in  the  possession  of  another,  claiming  adversely,  to 
be  an  act  of  maintenance,  is  not  in  force  in  Michigan,  p.  483. 

Cited  and  followed  in  Byrene  v.  Kansas  City,  etc.,  R.  R.  Co.,  55 
Fed.  47,  under  statute  of  Tennessee;  Boss  v.  Fort  Wayne,  64  Fed. 
1007,  24  U.  S.  App.  506,  in  Indiana;  Currency  Min.  Co.  v.  Bentley, 
10  Colo.  App.  275,  50  Pac.  921,  in  Colorado;  Richardson  v.  Rowland, 
40  Conn.  571,  in  Connecticut;  Duke  v.  Harper,  2  Mo.  App.  9,  in  Mis- 
souri; Brown  v.  Blgne,  21  Or.  265,  28  Am.  St  Rep.  755,  28  Pac.  13, 
in  Oregon;  also  in  Board  of  Commissioners  v.  Jameson,  86  Ind.  161, 
holding  rule  in  force  in  Indiana,  but  modified  by  statute.  See  also 
notes  on  general  subject  in  15  Am.  Dec.  317,  and  55  Am.  Dec.  414. 

Distinguished  in  Peck  v.  Henrich,  167  TJ.  S.  630,  42  L.  305,  17  S. 

Ct  929,  where  suit  arose  1^  jurisdiction  where  common  law  in 

force 
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^Ciscellaneons.*-  Cited  in  Cook  v^.  Burnley,  11  WalL  674,  20  L.  85, 
on  point  that  where  lower  court  commits  error  in  executing  man- 
date of  appellate  court,  second  writ  of  error  will  lie;  note,  12  Am. 
Dec.  243,  on  point  that  equity  may  compel  application  of  property 
of  corporation  to  satisfy  its  debts. 

20  How.  486-496,  15  L.  984,  IN6RAHAM  v.  DAWSON. 

Judgment. —  IntervenoTy  who  has  his  claim  in  a  suit  between 
other  parties,  decided  against  him,  cannot  afterwards  bring  suit 
against  those  parties  on  the  claim;  his  only  remedy  is  by  appeal 
from  the  judgment,  p.  495. 

No  citations. 

20  How.  496-500,  15  L.  989,  SIGERSON  v.  MATHEWS. 

Bills  and  notes. —  A  promise  to  pay,  made  by  the  indorser  of  a 
note,  to  the  holder,  before  maturity,  fixes  his  liability,  and  waires 
demand  and  notice,  p.  500. 

Cited,  affirmed  and  relied  upon  as  follows:  Markland  y.  Mc- 
Daniel,  51  Kan.  353,  32  Pac.  1115,  20  L.  R.  A.  96,  Seldner  y.  Mount 
JacksoA  Nat  Bank,  66  Md.  494,  59  Am.  Rep.  192,  8  Atl.  261,  and 
State  Bank  y.  Bartle,  114  Mo.  283,  21  &  W.  818.  See  also  note  upon 
this  point  in  14  Am.  Dec.  189. 

Denied  in  Farwell  y.  St  Paul  Trust  Co.,  45  Minn.  498,  22  Am.  St 
Rep.  745,  48  N.  W.  327. 

Bills  and  notes. —  A  promise  by  an  indorser  to  pay  a  note,  made 
after  maturity,  and  with  knowledge  that  presentment  had  not  been 
made,  waiyes  the  defense  of  want  of  demand  and  notice,  p.  500. 

The  citations  collect  the  following  cases  to  this  effect:  Yeager 
y.  FarweU,  13  Wall.  13,  20  L.  478,  Boiling  y.  McKenzie.  89  Ala.  475, 
7  So.  659,  Curtis  y.  Sprague,  51  Cal.  241,  Allen  y.  Harrah,  30  Iowa, 
369,  Martin  v.  Lennon,  19  Minn.  74,  Salisbury  y.  Renick,  44  Mo.  559, 
and  Mensel  v.  Semple,  48  Wis.  90,  4  N.  W.  113. 

Distinguished  in  Sebree,  etc..  Bank  y.  Moreland,  96  Ky.  157,  28 
S.  W.  154,  29  li.  R.  A.  311,  and  n.,  holding  rule  inapplicable  in  case 
of  indorser  for  accommodation;  Ball  y.  Greaud,  14  La.  Ann.  303, 
74  Am.  Dec.  432,  under  facts. 

20  How.  501-506,  15  L.  1002,  MARKS  v.  DICKSON. 

PubUc  lands.-- Under  acts  of  Congress  of  1830,  1832,  1834,  the 
holder  of  a  certificate  of  pre-emption  and  location  could  assign  it 
after  entry  at  the  land  office,  p.  505. 

Cited  and  followed  in  Steinspring  y.  Bennett,  16  La.  Ann.  202, 
holding  patent,  when  obtained,  inured  to  benefit  of  assignee.  Cited 
approyingly  in  Keilom  y.  Easley,  2  Abb.  (U.  S.)  5G5,  1  Dill.  287,  F. 
C.  7,668,  construing  statute  declaring  that  transfers  of  land  before 
issue  of  patent,  shall  be  yoid. 
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Pablic  lands. —  Although  under  acts  of  Congress  of  1830,  1832, 
1834,  assignments  of  floats  before  entry  were  void,  yet  a  power  to 
assign,  made  prior  to  location,  could  be  afllrmed  by  a  conveyance 
after  entry,  p.  606. 

20  How.  506-511.  16  L.  976,  SBLDBN  v.  MYERS. 

Mortgages. —  Party  seeking  to  enforce  a  note  and  mortgage  exe- 
cuted by  an  unlettered  man,  who  can  neither  read  nor  write,  is 
bound  to  show  that  he  understood  the  object  and  import  of  the 
writings  executed  by  him,  p.  509. 

Cited  and  relied  upon  in  Gxeen  y.  Wilkle,  98  Iowa,  80,  60  Am.  St 
Kep.  188,  66  N.  W.  1048,  36  L.  R.  A.  442,  and  n.,  setting  aside  note 
and  mortgage  in  absence  of  such  proof;  Smith  y.  Occidental,  etc., 
S.  S.  Co.,  99  Cal.  471,  34  Pac.  87,  ruling  similarly,  where  person  was 
induced  to  sign  paper  releasing  company  from  liability  for  injuries 
caused  by  negligence;  May  y.  Seymour,  17  Fla.  741,  743,  setting 
aside  lease  in  absence  of  such  proof;  Trambly  y.  Ricard,  130  Mass. 
261,  holding  parol  evidence  admissible  to  show  that  contract  for  pur- 
chase of  furniture  was  misunderstood  by  illiterate  person  who 
signed.  Referred  to  and  explained  in  Smith  y.  Cox,  9  Or.  480. 
Cited,  arguendo,  in  Butler  v.  Richmond,  etc.,  R.  R..  88  Ga.  699,  15 
S.  B.  670. 

Distinguished  in  Johnson  v.  Merry  Mount  Granite  Co.,  53  Fed. 
571,  holding  defense  that  signature  to  conti*act  was  procured  by 
fraud,  cannot  be  set  up  in  action  at  law. 

Svldence. —  When  it  is  shown  by  competent  testimony  that  an 
unlettered  man  understood  the  object  and  import  of  a  note  and 
mortgage  executed  by  him,  parol  evidence  is  inadmissible  to  vary 
the  contract  embodied  therein,  p.  510. 

Cited  and  principle  followed  in  Hyde  y.  Tenwinkel,  26  Mich.  96, 
holding  parol  evidence  inadmissible  to  show  note  was  intended  to 
be  condltionaL 

20  How.  611-522,  16  L.  1005,  AHL  y.  JOHNSON. 

Specific  performance  of  a  contract  to  convey  land  will  be  de- 
creed, if  the  vendee  has  made  part  payment,  entered  Into  possession 
and  made  improvements,  although  the  final  payment  was  not  made 
within  the  time  mentioned  in  the  contract,  if  there  is  nothing  to 
show  that  time  was  an  essential  element,  p.  521. 

Cited  and  principle  applied  In  Cheney  v.  Libby,  134  U.  S.  78,  33 
L.  823,  10  S.  Ct  602,  holding,  where  payment  of  purchase  price  of 
land  within  time  specified  was  prevented  by  vendor,  specific  per- 
formance will  be  decreed;  Steele  v.  Branch,  40  Cal.  11,  13,  holding, 
where  vendees  covenant  to  satisfy  mortgage,  and  contract  stipu- 
lates that  in  case  of  default  it  shall  be  void,  time  is  not  essential. 
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Cited,  arguendo,  in  Love  v.  Watkins,  40  Cal.  672,  6  Am.  Bep.  637, 
and  Green  v.  Jones,  76  Me.  670. 

20  How.  522-523,  16  L.  1009,  MORBLAND  ▼.  PAGB. 

Supreme  Court  has  no  jurisdiction  to  review  the  decision  of  a 
State  court  on  a  question  of  boundary  between  parties  claiming 
under  patents  from  the  United  States,  p.  623. 

Reaffirmed  in  Dower  v.  Richards,  151  IT.  S.  668,  38  Li.  309,  14  B. 
Gt  456. 

20  How.  523-^27,  16  L.  1010,  McFAUL  ▼.  RAMSBll. 

Pleading. —  Demurrer,  under  Iowa  practice,  wlU  be  overruled  if 
petition  sets  forth  a  good  cause  of  action,  pp.  525,  527. 

Courts. —  Federal  courts  are  not  bound  to  adopt  the  practice  of 
State  courts,  by  which  law  and  equity  are  amalgamated,  p.  526. 

Cited  and  followed  in  Montejo  v.  Owen,  14  Blatchf.  325,  F.  C. 
9,722,  refusing  to  follow  State  practice  in  pleading;  Loring  v. 
Downer,  McAll.  364,  865,  F.  0.  8,513,  refusing  to  enforce  equity 
right  in  common-law  form.  Cited  In  discussion,  obiter,  In  Farnl  y. 
Tesson,  1  Black,  815,  17  L.  69. 

Appeal  and  error. —  Error  will  not  lie  to  review  a  ruling  refusing 
to  grant  a  continuance  and  change  the  venue,  p.  527. 

Cited  and  reaffirmed  in  Kennon  v.  Gilmer,  131  IT.  S.  24,  33  L.  112, 
0  S.  Ct.  697,  as  to  change  of  venue;  Texas,  etc.,  Ry.  v.  Nelson,  50 
Fed.  815,  816,  2  U.  S.  App.  213,  Drexel  v.  True,  74  Fed.  13,  36  TJ.  S. 
App.  611,  and  Baker  v.  Texarkana  Nat  Bank,  74  Fed.  601,  41  U. 
S.  App.  186,  as  to  continuance. 

Miscellaneous. —  Cited  incidentally  in  Green  v.  Custard,  23  How. 
486,  16  L.-  472,  discussing  State  systems  of  pleading  generally. 

20  How.  527-530,  15  L.  991,  BEERS  v.  STATE  OF  ARKANSAS. 

States. —  Sovereign  cannot  be  sued  without  its  consent  and  per- 
mission; but  It  may  waive  this  privilege  and  permit  Itself  to  be 
made  defendant  in  a  suit  by  individuals  or  by  another  State,  p. 
529. 

Cited  and  relied  upon  as  follows:  Galbes  v.  Girard,  46  Fed.  501, 
dismissing  suit  against  State  in  absence  of  law  authorizing  suits; 
State  ex  reL  v.  Burke,  33  La.  Ann.  612,  dismissing  suit  against  State 
treasurer  on  ground  that  it  was  in  effect  against  State;  People  ex 
reL  V.  Butler,  2  Neb.  6,  holding  mechanics'  Hen  law  inapplicable  to 
buildings  erected  by  State;  Lador  v.  Baker,  39  N.  J.  L.  60,  holding 
creditor  of  State  cannot  attach  funds  in  bands  of  treasurer;  Amer- 
ican Dock,  etc.,  Co.  v.  Trustees,  32  N.  J.  Eq.  434,  denying  right  of 
mortgagor  to  enjoin  enforcement  of  mortgage  held  by  State;  Moore 
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T.  Tate,  87  Tenn.  744,  10  Am.  St.  Rep.  723,  11  S.  W.  939,  holding 
person  sued  on  note  by  State,  cannot  set  off  claim  on  bond  coupon; 
Thebo  V.  Choctaw  Tribe,  66  Fed.  375,  27  U.  S.  App.  657,  holding  In- 
dian tribe  exempt  from  suit  In  absence  of  act  of  Congress;  Sargent 
V.  Gilford,  66  N.  H.  543,  27  Atl.  307,  holding  town  can  be  sued  only 
as  provided  by  legislature;  dissenting  opinion,  United  States  v.  Lee, 
106  U.  S.  227,  27  L.  184,  1  S.  Ct  266,  majority  holding  that  rule 
has  no  application  where  officers  are  sued  to  recover  land  held 
by  them  for  United  States;  also  In  dissenting  ophiion,  Chaff ralx 
T.  Board  of  Liquidation,  11  Fed.  654.  Cited,  arguendo,  in  Mehlen 
V.  Ice,  56  Fed.  19,  12  U.  S.  App.  305,  and  Wooster  v.  Plymouth,  62 
N.  H.  204. 

Constitutional  law. —  A  law  providing  that  the  State  may  be  sued 
in  certain  cases  is  not  a  contract;  accordingly,  a  law  permitting 
suits  on  State  bonds  may  be  changed  or  modified  pending  trial,  p. 
529. 

Cited  and  reaffirmed  in  In  re  Ayers,  123  U.  S.  505,  31  L.  229,  8 
S.  Ct  183,  and  Hans  v.  Louisiana,  134  U.  S.  17,  33  L.  848,  10  S. 
Ot  608,  where  facts  were  similar  to  those  in  principal  cases.  Fol- 
lowed in  Ex  parte  State,  52  Ala.  235,  236,  23  Am.  Rep.  571,  572, 
in^antlng  mandamus  to  compel  court  to  dismiss  case  i>ending  upon 
repeal  of  law;  State  v.  Bank  of  Tennessee,  3  Baxt.  408,  refusing 
to  allow  bank  to  file  cross-bill  In  suit  by  State  for  dissolution;  State 
V.  Sneed,  9  Baxt  476,  holding  mimdamuB  will  not  issue  to  compel 
tax  collector  to  receive  bank  notes  for  taxes,  after  repeal  of  law 
making  them  so  receivable;  Texas,  etc.,  Ry.  v.  Jarvis,  80  Tex.  464, 
15  S.  W.  1091,  and  Thomson  v.  Baker,  90  Tex.  168,  38  S.  W.  22,  dis- 
odissing  suits  against  State  on  land  certificates.  Cited  approvingly, 
but  without  particular  application,  in  Ball  y.  Halsell,  161  U.  S.  88, 
40  L.  625,  16  S.  Ct  557,  United  States  v.  Parrott,  McAlL  321,  F.  C. 
15,998,  Maury  v.  Commonwealth,  92  Ya.  314,  28  S.  B.  758»  and 
Brown  v.  Gates,  15  W.  Va.  151. 

Supreme  Court. —  Where  a  suit  on  State  bonds  has  been  dis- 
missed under  a  law  limiting  a  previously-existing  right  to  sue  the 
State  thereon,  writ  of  error  will  not  lie,  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act,  to  review  such  decision,  which  is  one  re- 
lating to  Jurisdiction  alone,  p.  530. 

20  How.  530-532,  15  L.  993,  BANK  OF  WASHINGTON  v.  ARKAN- 
SAS. 

BtatM. —  Bovereign  cannot  be  sued  in  its  own  or  any  other  courts, 
without  its  consent;  accordingly,  suit  on  State  bonds  was  dismissed, 
p.  532. 

Cited  and  followed  in  State  ex  rel.  v.  Jumel,  38  La.  Ann.  840. 
imder  similar  facts;  State  ex  reL  v.  Burke,  33  La.  Ann.  504,  511, 
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512,  and  Board  of  Public  Works  v.  Gannt,  76  Va.  461,  both  hold- 
ing State  officer  not  liable  to  suit  Involving  State  money  In  hU 
hands. 

Statos. —  Federal  court  has  no  jurisdiction  of  a  cross-bill  filed  by 
a  person  Intervening  In  a  suit  wherein  a  State  is  plaintiff,  p.  532. 

20  How.  532-534,  15  L.  1012,  BARTON  v.  FORSYTH. 

Trial. —  Exceptions  must  be  taken  at  the  trial;  accordingly,  ex 
ceptlon  to  a  ruling  on  a  motion  made  after  verdict  and  judgment  cai> 
bring  up  neither  that  ruling  nor  rulings  previously  made,  p.  534. 

Cited,  arguendo,  in  New  Orleans,  etc.,  R.  R.  v.  Jopes,  142  U.  S. 
22.  35  L.  022, 12  S.  Ct  110,  and  HaU  v.  Harris,  2  S.  Dak.  333,  50  N.  W. 
U8,  discussing  general  subject 

Evidttnoe  of  a  legal  proceeding  determining  title  to  land  Is  ad- 
missible in  a  subsequent  suit  notwithstanding  errors  or  irregular- 
ities apparent  on  the  record,  p.  534. 

20  How.  535-541,  l6  L.  1013,  WILLIAMS  v.  GIBBES. 

Trusts. —  Assignee  of  a  claim  against  a  foreign  government  to 
which  a  third  person  establishes  a  better  right  is  to  be  treated  as  a 
trustee  for  the  latter,  and  entitled  to  compensation  for  his  efforts 
in  enforcing  the  claim  against  the  government  pp.  538,  540. 

Cited  by  way  of  analogy  in  Canal  Bank  v.  Hudson,  111  U.  S. 
83,  28  L.  360,  4  S.  Ct.  312,  holding  person  in  possession,  under  de- 
fective title,  may  claim  reimbursement  for  improvements  made  by 
him;  The  Advance,  72  Fed.  702,  38  U.  S.  App.  406,  person  defending 
suit  against  vessel  for  owner  is  entitled  to  compensation  therefor. 
See  also  notes,  2  Am.  Dec.  725,  and  30  Am.  Dec.  177. 

Distinguished  in  Davis  v.  Gemmel,  73  Md.  541,  21  Atl.  716,  hold- 
ing rule  inapplicable  where  party  acts  with  knowledge  of  facts. 

Executors,  who  had  notice  that  part  of  testator's  property  was 
held  in  trust  cannot  in  action  against  them  for  accounting,  set 
up  that  part  of  the  fund  had  been  distributed  in  regular  course  of 
administration,  p.  540. 

Appeal  and  error  —  Supplemental  answer. —  Order  of  court  al- 
lowing supplemental  answer,  rendered  necessary  by  a  former  de- 
cree of  an  appellate  court,  In  proceeding  for  account  is  not  subject 
to  review  on  a  second  appeal,  p.  541. 

Miscellaneous. —  Cited  incidentally  In  Mayer  v.  White,  24  How. 
320,  16  L.  658,  as  being  one  of  a  series  of  cases  involving  same 
claim. 

20  How.  541-542,  15  L.  1016,  WHYTB  v.  GIBBES. 

Pleading. —  Objection  to  jurisdiction  comes  too  late  if  made  for 
the  first  time  in  answer  to  a  bill  of  revivor  or  after  the  cause  has 
been  remanded  to  the  lower  court  p.  542. 
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Cited  and  relied  upon  in  Tyler  v.  Magwire,  17  Wall.  283,  21  L. 
583,  holding,  where  appellate  court  has  determined  question  of 
title,  it  cannot  be  raised  again  after  cause  remanded;  Hardenbergh 
V.  Ray,  151  U.  S.  118,  38  L.  »5,  14  S.  Ct  306,  affirming  S.  C.  13 
Sawy.  162,  33  Fed.  814,  holding,  after  cause  remanded,  change  of 
parties  cannot  affect  Jurisdiction;  and  Goodnow  v.  Dolliver,  26  Fed. 
470,  is  to  same  effect,  holding  substitution  of  administrator,  after 
death  of  party,  cannot  glTB  right  to  remove  cause;  Dexter  v.  Say- 
ward,  84  Fed.  304,  holding  lower  court  cannot  disregard  appellate 
court's  decision  in  favor  of  Jurisdiction. 

Courts. —  Bill  of  revivor  is  a  continuance  of  the  original  suit,  and 
the  residence  of  the  parties  at  the  time  it  is  filed,  is  immaterial,  if 
Jurisdiction  properly  attached  to  original  suit,  p.  542. 

Cited  approvingly,  but  without  particular  application,  in  In  re 
Sabin,  18  Bank.  Reg.  158,  21  Fed.  Cas.  123. 

20  How.  643-552,  15  L.  1017,  SNOW  v.  HILL. 

Collision. —  Decision  as  to  weight  of  evidence  in  action  for  dam- 
ages resulting  from  collision. 

No  citations. 

20  How.  552-«i5,  15  L.  1020,  HOLCOMBB  v.  McKUSICK. 

Appeal  and  error. —  Federal  courts  cannot  review  on  error,  in- 
terlocutory orders  or  rulings  on  demurrers  not  final,  although  ter- 
ritorial statutes  allow  appeals  in  such  cases  to  the  territorial  Su- 
preme Court,  pp.  553,  555. 

Cited  and  followed  in  Southern  Ry.  v.  Postal,  etc.,  Co.,  03  Fed. 
396^  holding  order  appointing  commissioner  to  assess  damages  is  not 
appealable. 

Cited  in  discussion,  obiter,  in  Greeley  v.  Winsor,  1  S.  Dak.  629, 
48  N.  W.  218. 

Appeal  and  error. —  Judgment  on  demurrer  and  motion  to  strike 
out  is  not  final  Judgment,  to  which  writ  of  error  will  lie,  if  issuable 
allegations  remain,  p.  554. 

Cited  and  principle  applied  in  Luxton  v.  North  River  Bridge,  147 
U.  S.  341,  37  L.  196,  13  S.  Ct  358,  holding  order  appointing  commis- 
sioner to  assess  damages,  is  not  final  Judgment;  Hohorst  v.  Ham- 
burg-American Packet  Co.,  148  U.  S.  265,  37  L.  445,  13  S.  Ct  591, 
nor  is  decree  dismissing  action  as  to  one  of  several  defendants; 
Marden  v.  Campbell,  etc.,  Mfg.  Co.,  67  Fed.  812,  33  U.  S.  App.  123, 
holding  duress  in  action  for  infringement  of  patent,  based  on  sev- 
eral claims,  is  not  final  until  disposed  of  by  accounting;  ESastman 
V.  Gurrey,  14  Utah,  172,  46  Pac.  828,  holding  order  vacating  Judg- 
ment on  motion  for  new  trial  is  not  finaL 
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20  How.  555-557,  15  L.  1021,  McGARGO  v.  CHAPMAN. 

Appeal  and  error. —  Order  on  motion  to  quash  writ  of  execution 
is  not  final  judgment,  reviewable  by  Supreme  Court,  p.  557. 

Cited  and  reaffirmed  in  Loeber  v.  Schroeder,  149  tJ.  S.  586,  37  L. 
859,  13  S.  Ct  936  (reprinted  in  76  Md.  352),  and  The  Elmlra,  16  Fed. 
135,  136,  137.  Cited  and  principle  followed  in  United  States  y. 
Abatoir  Place,  106  U.  S.  162.  27  L.  129.  1  S.  Ct  171,  ruling  similarly 
as  to  order  refusing  to  grant  certificate  of  reasonable  seizure  In  suit 
for  violation  of  revenue  laws.  Cited  in  discussion,  obiter,  in  United 
States  V.  Arnold,  69  Fed.  991,  34  U.  S.  App.  177. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  46  U.  S.  App. 
639,  holding  order  to  discharge  person  confined  under  ca.  sa.  is 
final,  and  appeal  will  lie  therefrom. 

Miscellaneous. —  Principal  case  disapproved  in  Ex  parte  Fllppin, 
94  U.  S.  350,  24  L.  195,  BO  far  as  it  implies  that  mandamus  will  lie 
to  compel  an  inferior  court  to  reverse  Its  decision  (point  not  made 
in  principal  case). 

20  How.  558-571,  15  L.  994,  IRVINE  v.  MARSHALL. 

Appeal  and  error. —  Matters  not  passed  upon  by  the  inferior 
court  cannot  be  embraced  In  a  general  judgment,  either  of  affirm- 
ance or  reversal,  p.  560. 

Trusts. —  Person  purchasing,  as  agent  for,  and  with  the  money  of 
anotlier,  and  taking  title  in  his  own  name,  holds  as  trustee  for  the 
latter,  although,  under  the  laws  of  the  Territory  where  the  land  is 
situated,  there  can  be  no  resulting  trust  in  such  a  case,  pp.  561,  562. 

Cited  and  reaffirmed  in  Felix  v.  Patrick,  145  U.  S.  327,  36  L.  725, 
12  S.  Ct.  865.  Cited  and  principle  applied  In  Columbus  Co.  y.  Hur- 
ford,  1  Neb.  160,  holding  agent  purchasing  for  corporation,  holds 
for  its  benefit  Cited  in  discussion,  obiter,  in  Partee  v.  Thomas, 
11  Fed.  773.  and  German  Land  Assn.  v.  SchoUer,  10  Minn.  339. 

Criticised  in  Irvine  v.  Marshall,  7  Minn.  298. 

Fublic  lands. —  Disposition  and  regulation  of,  is  exclusively  a 
power  of  the  Federal  government  which  cannot  be  influenced  or  in- 
terfered with  by  State  or  Territorial  legislation,  pp.  563,  564. 

Cited  and  relied  upon  in  Gibson  v.  Chouteau,  13  Wall.  104,  20  L. 
538  (reversing  S.  C,  39  Mo.  587),  and  McGannon  v.  Straightlege,  32 
Kan.  526,  4  Pac.  1043,  both  holding  adverse  possession  of  lands,  for 
perioc^  prescribed  by  State  law,  before  issue  of  patent,  cannot  bar 
ejectment  founded  on  patent  subsequently  Issued;  Van  Brocklin  v. 
Tennessee  117  U.  S.  168,  29  L.  851,  6  S.  Ct  679,  United  States  lands 
are  not  sut  )ect  to  taxation  under  State  laws;  David  y.  Rickabaugh, 
32  Iowa,  543,  nor  to  State  registration  laws;  State  v.  C.  P.  R.  R., 

21  Nev.  254,  30  Pac.  687,  holding  State  can  tax  public  lands  only 
as  authorized  uy  congress.  Cited  approvingly,  but  without  particu- 
lar application,  in  Hyde  v.  Holland,  18  Or.  334,  22  Pac.  1105. 
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Public  lands. —  Power  of  United  States  over,  is  absolute,  irre- 
spective of  the  situs  of  such  lands,  p.  5t)3. 

Cited  and  rule  applied  In  Lux  v.  Haggin,  69  Gal.  340,  10  Pac.  722, 
Thorp  V.  Freed,  1  Mont  680,  and  Van  Sickle  v.  Haines,  7  Nev.  262, 
284.  all  holding  water  rights  on  public  lands  determinable  by  United 
States  laws  and  not  by  State  laws;  Russell  v.  Lowth,  21  Minn.  170, 
18  Am.  Rep.  392,  United  States  may  exempt  homestead  entries 
from  liability  on  prior  debts  of  settler;  Paige  v.  Peters,  70  Wis.  182, 
6  Am.  St  Rep.  157,  35  N.  W.  829,  holding  vendor  of  machinery 
placed  on  homestead,  to  which  patent  has  not  Issued,  cannot  claim 
lien  on  land  for  price. 

Courts. —  Jnrlsdictlon  of  Federal  courts  is  commensurate  with 
every  right  and  duty  created,  declared,  or  necessarily  Implied,  by 
and  under  the  Federal  Constitution  and  laws,  p.  564. 

Cited  and  followed  In  Gatton  v.  Chicago,  etc.,  Ry.,  95  Iowa,  127, 
63  N.  \>  594.  28  L.  R.  A.  561,  holding  Federal  courts  have  exclusive 
Jurisdiction  of  cases  under  interstate  commerce  law. 

Courts. —  Common-law  cases,  under  tlie  Constitution,  are  those 
suits  In  which  legal  rights  are  ascertained  and  determined,  in  con- 
tradistinction to  those  where  equitable  rights  are  alone  recognized 
and  equitable  remedies  are  administered,  p.  565. 

Cited,  arguendo,  in  Ex  parte  Tweedy,  22  Fed.  88. 

Courts. —  Equity  cases,  under  the  Constitution,  are  those  suits  in 
which  relief  is  sought  according  to  the  principles  and  practice  of 
the  equity  jurisdiction  as  established  in  English  jurisprudence,  p. 
565. 

Cited  In  discussion,  obiter,  in  Bell  v.  St  Louis,  etc,  R.  R.,  34  La. 
Ann.  794. 

Public  lands. —  Question  whether  title  to,  has  passed  from  the 
United  States,  is  to  be  resolved  by  United  States  laws,  pp.  566,  567. 

Cited  and  relied  upon  in  Wood  v.  Pittman,  113  Ala.  212,  20  So. 
973,  holding  patent  necessary  to  pass  title,  and  person  claiming 
under  certificate  of  entry  has  no  right  as  against  holder  of  patent; 
Waters  v.  Bush,  42  Iowa,  256,  United  States  laws  determine  right 
to  assign  military  land  warrants. 

Public  lands. —  Practice  and  opinions  of  land  officers  cannot  con- 
trol the  action  or  opinion  of  a  court  in  determining  the  rights  of 
persons  claiming  title  under  the  United  States,  p.  567. 

Cited  and  principle  followed  in  Merrill  v.  Hartwell,  11  Mich.  202, 
holding  cancellation  of  military  land  warrant  by  commissioner  of 
pensions  on  ground  of  fraud,  not  conclusive. 

Miscellaneous. —  Cited  In  Larriviere  v.  Madegan,  1  Dill.  458,  F.  C. 
8,006,  on  point  that  defendant  in  ejectment  in  United  States  court 
cannot  set  up  equitable  title. 
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20  How.  571-580,  15  L.  1022.  SAMPSON  v.  PEASLBB. 

CuBtoms  dnties. —  The  actual  sailing  date  of  a  vessel  Is  the  date 
which  determines  the  valne  of  goods  for  the  purpose  of  levying 
duties,  p.  576. 

Cited  and  reatarmed  in  Irvine  v.  Hedfield,  23  How.  171,  16  L. 
419,  and  Detrick  v.  Balfour,  7  Sawy.  353,  8  Fed.  471. 

OustomB  duties. —  Under  the  act  of  1846,  providing  for  an  addi- 
tional levy  of  20  per  cent,  ad  valorem  in  case  of  false  entry,  the 
value  contemplated  is  that  of  the  goods  alone,  and  not  the  value 
of  the  goods  with  charges  and  commissions  added,  pp.  575,  576. 

CustomB  duties. —  Where  goods  are  imported  in  the  same  vessel 
under  two  invoices  and  entries,  each  must  stand  upon  its  own  ap- 
praisement; they  cannot  be  treated  together  so  as  to  avoid  a  pen- 
alty to  which  one  invoice  is  liable,  because  of  false  entry,  p.  580. 

Customs  duties. —  Appraisement  made  in  usual  mode  is  conclusive 
upon  the  importer,  p.  580. 

Cited  and  relied  upon  in  Earnshaw  v.  United  States,  146  U.  S. 
66,  36  L.  889,  13  S.  Ct  15,  ruling  similarly  as  to  reappraisement  un- 
der act  of  Congress;  Passavant  v.  United  States,  148  U.  S.  221,  37 
L.  429,  13  S.  Ct.  575,  holding  Circuit  Court  has  no  jurisdiction  to 
reverse  decision  of  appraisers,  made  in  pursuance  of  law;  Yznaga 
V.  Peaslee,  1  Cliff.  499,  F.  C.  18,196,  holding,  if  samples  selected  by 
appraisers  were  fairly  drawn,  exception  cannot  be  made  to  method. 

Miscellaneous. —  Cited  in  Belcher  v.  Linn,  24  How.  525,  16  L.  758. 
on  point  that  where  appraisers'  report  is  ambiguous,  parol  evidence 
is  admissible  to  explain  it  by  showing  manner  of  appraisement. 
Cited  also  in  United  States  v.  Schoverllng,  146  U.  S.  81,  36  L.  895. 
13  S.  Ct  26,  but  application  not  apparent 

20  How.  581-583,  15  L.  1000,  BX  PARTE  RANSOM  v.  CITY  OP 
NEW  YORK. 

Mandamus  to  compel  Circuit  Court  to  execute  Judgment  refused 
where  action  of  Circuit  Court  in  vacating  same  was  correct,  p.  583. 

Miscellaneous. —  Cited  in  Fisher  v.  The  Plymouth,  9  Fed.  Cas.  137. 
but  reference  is  apparently  to  Taylor  v.  Carryl,  infra. 

20  How.  583-617,  15  L.  10281,  TAYLOR  v.  CARRYL. 

Courts  of  the  United  States  are  bound  to  give  preference  to  such 
principles  and  methods  of  procedure  as  shall  serve  to  conciliate  the 
distinct  and  independent  tribunals  of  the  States  and  of  the  Union, 
so  that  they  may  co-operate  as  harmonious  members  of  a  Judicial 
system  co-extensive  with  the  United  States,  p.  595. 

Quoted  and  relied  upon  in  Ex  parte  Royall.  117  U.  S.  252,  29  L. 
871,  6  S.  Ct  740,  New  York  v.  Eno,  155  U.  S.  95,  39  L.  82.  15  S.  Ct 
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32,  Nesblt  y.  Hert,  91  Fed.  124,  and  In  re  Reynolds,  20  Fed.  Cas.  605, 
606,  holding  that  while  a  Federal  court  may  release,  on  habeas 
corpus,  a  person  committed  for  violating  a  State  law,  which  is  it- 
self repugnant  to  the  Federal  Constitution,  it  is  not  bound  to  do 
so,  but  may  allow  the  State  court  to  proceed  to  a  decree,  and  leave 
the  person  to  his  remedy  by  writ  of  error;  and  in  State  v.  Burke, 
35  La.  Ann.  188,  it  was  held  that  a  State  court  would  not  order  the 
payment  of  an  entire  fund  to  one  claimant,  while  others  were  claim- 
ing part  of  the  same  fund  in  the  Supreme  Court  of  the  United 
States  under  writ  of  error  operating  as  a  supersedeas. 

Courts  —  Attachmemt. —  Property  once  seized  on  mesne  or  final 
process  remains  in  custodia  legis,  and  is  not  liable  to  be  taken  on 
other  process  in  the  hands  of  a  dilTerent  officer;  a  fortiori  if  that 
officer  be  acting  under  another  jurisdiction.  Rule  applied  in  deny- 
ing the  authority  of  a  United  States  marshal  to  seize  a  vessel  held 
by  a  sherilT  under  attachment  from  a  State  court,  p.  595. 

This  rule,  for  which  Taylor  v.  Carryl  is  a  leading  authority,  has 
been  widely  relied  upon  and  indorsed  by  citing  cases.  It  protects 
the  possession  of  a  sheriff  under  attachment  or  execution  from 
interference  by  an  assignee  in  bankruptcy  appointed  under  United 
States  laws,  Conner  y.  Long,  104  U.  S.  234,  26  L.  726,  Johnson  v. 
Bishop,  Woolw.  327,  F.  C.  7,373,  and  Townsend  v.  Leonard,  3  Dill. 
371,  F.  C.  14,117;  and  that  of  a  marshal  from  interference  by  an 
assignee  appointed  by  a  State  court.  Parks  v.  Wilcox,  6  Colo.  490; 
possession  by  a  shedif  under  a  writ  of  attachment,  cannot  be  dis- 
turbed by  a  writ  of  replevin  from  a  Federal  court,  Melvin  v.  Rob- 
inson, 31  Fed.  635,  and  Porter  y.  Davidson,  62  Fed.  627;  nor  can 
property  replevied  in  a  State  court  be  subsequently  replevied  in 
a  Federal  court.  Domestic,  etc.,  Sbc.  y.  Hlnman,  2  McCrary,  545, 
549,  13  Fed.  163,  166;  even  though  the  property  has  been  released 
on  a  forthcoming  bond.  United  States  v.  Dantzler,  3  Woods,  722, 
F.  C.  14,917;  and  the  possession  of  a  marshal  under  a  writ  of  at- 
tachment from  a  Federal  court  is  a  good  defense  to  an  action  of 
replevin  in  a  State  court.  Freeman  v.  Howe,  24  How.  454,  16  L.  750, 
reversing  14  Gray,  571,  573,  Covell  v.  Heyman,  111  U.  S.  177,  28  L. 
391,  4  S.  Ct  355,  and  Booth  v.  Ableman,  16  Wis.  463,  84  Am.  Dec. 
712;  and  If  a  State  court  deprives  him  of  his  possession,  he  may 
recover  the  property,  or  the  value  thereof,  if  a  return  cannot  be 
had,  Lewis  v.  Buck,  7  Minn.  119,  82  Am.  Dec.  77.  In  TelTt  v.  Stem- 
berg,  40  Fed.  4,  5,  5  L.  R.  A.  223,  and  n.,  it  was  held  that  while 
a  sheriff  was  in  possession  of  property  for  the  purpose  of  foreclosing 
a  mortgage,  the  State  court  had  complete  jurisdiction,  and  a  Federal 
court  could  not  appoint  a  receiver  to  take  charge  of  the  surplus. 
A  receiver  apjpointed  in  one  State  cannot  maintain  replevin  in  a 
Federal  court  to  compel  the  delivery  to  him  of  property  previously 
attached  in  another  State,  Hale  v.  Bugg,  82  Fed.  37.    Where  a  State 
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officer  had  seized  liqnors  under  a  State  law,  It  was  held  In  Senior 
y.  Pierce,  31  Fed.  627,  628,  that  he  was  not  liable  for  contempt  In 
refusing  to  obey  a  writ  of  replevin  issuing  from  a  Federal  court. 

In  Missouri  it  has  been  held  that  a  sheriff  holding  property  under 
a  writ  of  attachment,  and  awaiting  Judgment,  cannot  seize  and  sell 
the  same  property  under  a  special  execution  from  another  court,  in 
proceedings  commenced  later,  Metzner  y.  Graham,  57  Mo.  410;  and 
the  same  court  denied  the  power  of  a  State  court  to  order  its  sheriff 
to  deliver  to  an  assignee  In  bankruptcy,  the  proceeds  of  an  execution 
sale  on  a  judgment  previously  obtained  by  a  creditor.  State  v.  Tay- 
lor, 3  Mo.  App.  357. 

The  date  of  actual  seizure,  and  not  the  date  of  the  writ,  deter- 
mines the  right  of  an  attaching  officer  to  hold  the  possession  undis- 
turbed by  other  process,  Heidrltter  v.  Elizabeth  Oil-Cloth  Co.,  112 
U.  S.  304,  28  L.  733,  5  S.  Ct  130,  Adler,  etc.,  Co.  v.  Roth,  etc.,  Co., 
2  McCrary,  449,  5  Fed.  899,  Corning  v.  Dreyfus,  20  Fed.  428,  James 
V.  Kennedy,  10  Heisk.  611,  and  Longstreet  v.  Hill,  11  Heisk.  58,  59. 
Successive  levies  may  be  made  on  the  same  property,  but  possession 
under  the  first  writ  served  cannot  be  disturbed,  and  every  levy  sub- 
sequently made  only  holds  the  surplus  of  the  proceeds  left  after 
satisfying  all  older  levies,  Patterson  v.  Stephenson,  77  Mo.  332, 
and  Young  v.  Kellar,  94  Mo.  597,  4  Am.  St  Rep.  415,  7  S.  W.  299. 
In  The  Daniel  Kaine,  35  Fed.  788,  it  was  held  that  where  a  vessel 
was  attached  by  a  United  States  marshal,  process  issued  later  from 
a  State  court  operated  upon  the  surplus  without  seizure  of  the  ves- 
sel in  the  hands  of  the  marshal's  vendee,  and  where  a  vessel  was 
attached  by  a  sheriff  and  afterwards  seized  and  sold  under  Federal 
process,  it  passed  to  the  purchaser,  subject  to  the  State  court  at- 
tachment, Fisher  v.  The  Plymouth,  9  Fed.  Cas.  137.  In  Dungan*s 
Appeal,  68  Pa.  St  207,  8  Am.  Rep.  171,  it  was  held  that  while 
the  possession  of  a  distillery  by  a  sheriff  under  attachment  could 
not  be  disturbed  by  a  United  States  marshal,  the  claim  of  the 
United  States  for  taxes  on  spirits  manufactured  was  superior  to 
any  other  claim,  and  was  entitled  to  be  first  satisfied  out  of  the 
proceeds  of  the  sherifTs  sale. 

The  custody  of  a  receiver  appointed  by  a  competent  court  is  held 
to  be  the  custody  of  the  court  itself,  and  a  court  of  co-ordinate  ju- 
risdiction cannot  displace  him  and  appoint  another,  nor  in  any  man- 
ner interfere  with  his  possession,  Young  v.  Montgomery,  etc.,  R. 
R.,  2  Woods,  619,  F.  C.  18,166,  Judd  v.  Bankers,  etc..  Telegraph  Co., 
24  Blatchf.  422,  31  Fed.  183,  Blake  v.  Alabama,  etc.,  R.  R.,  6  Bank. 
Reg.  332,  3  Fed.  Cas.  587,  Bruce  v.  Manchester,  etc.,  R.  R.,  19  Fed. 
845,  Adams  v.  Trust  Co.,  66  Fed.  621,  30  U.  S.  App.  204,  and  Fitz- 
gerald V.  Construction  Co.,  44  Neb.  497,  62  N.  W.  911;  and  a  Fed- 
eral court  cannot  interfere  with  such  possession  on  the  ground  that 
it  was  obtained  by  fraud,  Attleborough  Nat.  Bank  v.  N.  W.  Mfg. 
Co.,  28  Fed.  114.    A  Federal  court  cannot,  under  the  bankruptcy 
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laws,  enjoin  a  receiver  appointed  by  a  State  court,  and  order  mar- 
shal to  take  possession,  In  re  Clark,  4  Ben.  98,  F.  C.  2,798.  But  in 
In  re  Independent  Ins.  Co.,  2  Low.  100,  F.  G.  7,018,  it  was  held  that 
a  decree  of  a  State  court  enjoining  a  corporation  from  doing  busi- 
ness because  insolvent,  and  apjpolnting  a  receiver,  will  not  oust  the 
jurisdiction  of  a  Federal  court  to  declare  the  corporation  bank- 
rupt; the  decision  went  upon  the  ground  that  the  State  court  did 
not  have  possession  of  the  rest  Property  in  the  control  of  a  re- 
ceiver cannot  be  sold  for  taxes,  In  re  Tyler,  149  tJ.  S.  181,  37  L.  695, 
13  S.  Gt  789,  and  Virginia,  etc..  Steel  Co.  v.  Bristol  Land  Co.,  88 
Fed.  139;  nor  on  foreclosure,  Sutherland  v.  Railroad  Co.,  9  Bank. 
Reg.  811,  23  Fed.  Gas.  464,  and  Bell  v.  Chicago,  etc.,  R.  R.,34  La.  Ann. 
794;  where  a  vessel  is  in  the  hands  of  a  State  court  receiver  ad- 
miralty cannot  entertain  a  suit  in  rem  by  her  creditors.  The  E.  L. 
Gain,  45  Fed.  370;  and  in  In  re  Schuyler's,  etc.,  Co.,  136  N.  Y.  174, 
32  N.  B.  625,  20  L.  R.  A.  397,  and  n.,  the  mere  appointment  of  a  re- 
ceiver was  sufficient  to  bar  a  suit  in  admiralty;  but  if  a  vessel  Is 
employed  by  a  receiver  in  the  usual  business  of  the  corporation  to 
which  it  belongs,  liens  subsequently  attaching  are  enforcible  in  rem 
in  admiralty,  The  Willamette  Valley,  66  Fed.  566,  29  U.  S.  App.  447, 
affirming  S.  O.,  62  Fed.  297,  301,  305;  and  where  a  suit  against  a 
railroad  does  not  involve  the  possession  of  the  res,  the  fact  that 
it  is  in  the  custody  of  a  receiver  will  not  bar  the  action.  Such  was 
the  holding  in  Ohio,  etc.,  R.  R.  v.  Fitch,  20  Ind.  504,  which  was  an 
acfion  against  a  railroad  for  killing  stock.  Where  a  State  court 
has  jurisdiction  of  a  suit  against  a  corporation,  which  results  in  the 
dissolution  of  the  corporation,  all  intermediate  matters  must  be 
disposed  of  before  a  judgment  obtained  in  a  Federal  court  pen- 
dente lite  can  be  enforced,  Levi  v.  Life  Ins.  Co.,  1  McCrary,  36,  38, 
1  Fed.  208,  209;  a  Federal  court  cannot  enjoin  a  State  court  re- 
ceiver from  issuing  receiver's  certificates,  Reinach  v.  Atlantic,  etc., 
Co.,  58  Fed.  44. 

Relying  upon  this  principle,  citing  cases  have  held  an  assignee 
in  bankruptcy  to  be  an  officer  of  the  court,  and  that  sales  under 
executions  levied  while  he  is  in  possession,  cannot  convey  title, 
Markson  v.  Haney,  47  Ind.  36,  In  re  Vogel,  2  Bank.  Reg.  427  (139), 

28  Fed.  Gas.  1243,  Davis  v.  Anderson,  6  Bank.  Reg.  149,  160,  7  Fed. 
Gas.  104,  and  Phelps  v.  Sellick,  8  Bank.  Reg.  394,  19  Fed.  Gas.  465. 
Creditors  cannot  sue  in  a  State  court  to  enforce  liens  on  property 
in  the  hands  of  an  assignee.  In.  re  Cook,  3  Biss.  119,  120,  F.  C. 
3,151,  and  Clifton  v.  Foster,  103  Mass.  235,  4  Am.  Rep.  541;  and 
such  property  cannot  be  replevied  in  a  State  court.  In  re  Vogel,  7 
Blatchf.  20,  F.  C.  16,982,    In  Chapman  v.  Brewer,  114  U.  S.  173, 

29  L.  88,  5  S.  Gt  806,  It  was  held  that  the  commencement  of  proceed- 
ings in  bankruptcy  operated  to  give  the  court  custody  of  the  prop- 
erty, and  the  appointment  of  an  assignee  related  back  and  dis- 
solved all  attachments  made  subsequent  thereto;  but  the  commence- 
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ment  of  such  proceedings  will  not  authorize  a  marshal  to  take 
goods  in  the  possession  of  a  sherlflF  under  a  prior  attachment, 
Mollison  V.  Eaton,  16  Minn.  430,  10  Am.  Kep.  152;  and  a  holder  of  a 
lien  on  a  vessel  is  not  affected  by  the  filing  of  a  petition  in  bank- 
ruptcy; he  may  sue  in  another  Jurisdiction,  The  Ironsides,  4  Biss. 
521,  F.  C.  7,069.  The  possession  of  an  assignee  in  Insolvency,  under 
a  State  law,  is  also  protected  by  this  rule  unless  the  State  law  has 
been  superseded  by  act  of  Congress,  Keys  Mfg.  Co.  v.  Kimpel,  22 
Fed.  467,  and  The  J.  G.  Chapman,  62  Fed.  940.  But  in  The  James 
Roy,  59  Fed.  785,  786,  it  was  held  that  a  vessel  in  the  hands  of  a 
mere  assl^ee  for  the  benefit  of  creditors,  was  not  in  custodia  legls, 
and  a  lien  thereon  was  enforcible  in  admiralty. 

An  administrator  appointed  by  a  State  court  is  an  officer  of  the 
court,  and  a  Federal  court  cannot  issue  an  attachment  against  prop- 
erty in  his  hands  at  the  Instance  of  a  non-resident  creditor,  Byers 
V.  McAuley,  149  U.  S.  614,  617,  37  L.  871,  872,  13  S.  Ct  908.  909; 
nor  can  a  Federal  court  appoint  a  receiver  to  take  possession  of 
property  in  the  hands  of  a  duly  qualified  executor,  Haines  v.  Car- 
penter, 1  Woods,  268,  F.  C.  5,905.  In  In  re  Johnson,  167  U.  S.  125, 
42  L.  104,  17  S.  Ct  737,  it  was  held  that  where  a  person  arrested 
and  convicted  of  a  crime  was  in  the  custody  of  a  marshal,  another 
court  could  not  disturb  that  custody  by  a  later  indictment  In  re 
Peebles,  2  Hughes,  401,  F.  C.  10,902,  cites  the  principal  case  upon 
this  point  in  holding  that  a  homestead  exemption  may  be  set  aside 
by  a  Bankruptcy  Court  to  a  bankrupt,  notwithstanding  an  execu- 
tion has  been  Issued  against  it 

The  following  cases  cite  the  principal  case  approvingly  upon  this 
point,  but  without  particular  application  of  the  rule:  Buck  v.  Col- 
bath,  8  Wall.  341,  18  L.  260,  The  Circassian,  1  Ben.  139,  F.  C.  2,721, 
Bridges  v.  Sheldon,  18  Blatchf.  513,  7  Fed.  40,  Dwlght  v.  Central 
Vermont  B.  R.,  20  Blatchf.  208,  9  Fed.  791,  McCarty  v.  The  City  of 
New  Bedford,  4  Fed.  832,  In  re  Lichfield,  13  Fed.  866,  Williams  v. 
Morrison,  29  Fed.  283,  The  Edith,  34  Fed.  927,  The  Hendrlk  Hud- 
son, 11  Fed.  Cas.  1095,  and  Foster  v.  Busteed,  100  I^Iass.  411.  See 
also  Charge  to  Grand  Jury,  1  Sprague,  609,  F.  C.  18,263. 

A  number  of  citing  cases  have  denied  the  applicability  of  the 
rule  to  the  facts  therein  Involved  as  follows:  The  Slavers,  2  Wall. 
402.  17  L.  915,  affirming  2  Cliff.  68,  F.  C.  16,144,  and  holding  vessel 
in  possession  of  sheriff  under  attachment,  subject  to  seizure  under 
attachment  from  State  court;  Riggs  v.  Johnson  County,  6  Wall.  197, 
18  Ii.  776,  holding,  where  execution  against  county  from  Federal 
court  has  been  returned  unsatisfied,  court  may  mandamus  officers 
to  collect  tax,  although  after  execution  Issued  State  had  enjoined 
collection  of  the  tax  (but  see  dissenting  opinion,  6. Wall.  205,  18  L. 
779);  Hammock  v.  Loan  and  Trust  Co.,  105  tJ.  S.  82,  26  L.  1113,  and 
Walker  v.  Flint,  2  McCrary,  343,  7  Fed.  436,  holding  property  in 
hands  of  State  officer  acting  without  authority,  is  subject  to  Fed- 
eral process;  The  Caroline,  1  Low.  173,  F.  C.  2,419,  and  The  Sailor 
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Prince,  1  Ben.  237,  238.  239,  240,  241,  F.  C.  12,218,  holding  garnish- 
ment of  freight  money  in  State  court  will  not  bar  proceeding  in  rem 
in  admiralty  to  enforce  lien  for  seaman's  wages;  The  Isabella,  1 
Brown.  104,  F.  C.  7,100,  ruling  similarly  where  vessel  in  possessiop 
of  State  officer  under  State  law;  McAllister  v.  The  Sam  Klrkman 
1  Bond,  384,  385,  F.  C.  8,658,  holding  vessel  sold  on  execution  from 
State  court  is  no  longer  in  custodia  legis,  and  is  subject,  in  hands 
of  purchaser,  to  maritime  liens;  The  Ferry-Boats  Roslyn  and  Mid- 
land, 9  Ben.  138,  139,  F.  O.  12,068,  holding,  where  sheriff  is  In  pos- 
session, but  writ  not  returned,  if  marshal  seizes  property,  and  sub- 
sequently the  custody  of  the  sheriff  is  terminated  by  the  appoint- 
ment of  a  receiver,  the  marshal's  custody  is  paramount;  Andrews 
V.  Smith,  19  Blatchf.  103,  5  Fed.  836,  holding  property  contemplated 
in  suit  in  personam  in  State  court,  if  not  in  custody  of  court,  may 
be  seized  on  Federal  process;  The  J.  W.  French,  5  Hughes,  434,  13 
Fed.  920,  holding  seizure  under  void  or  unauthorized  writ  will  not 
bar  petitory  suit  to  obtain  possession  of  property;  Two  Hundred 
and  Fifty  Tons  of  Salt,  5  Fed.  219,  holding  possession  by  collector 
of  customs  for  duties  may  be  attached  and  sold  on  Federal  process, 
subject  to  demands  of  United  States;  The  Olivia  A.  Carrlgan,  7  Fed. 
510,  511,  holding  service  of  monition  by  marshal  on  persons  owing 
freight  moneys,  does  not  place  fund  beyond  reach  of  attachment 
from  State  court;  Friedman  v.  Israel,  26  Fed.  802,  and  Kern  v. 
Huldekoper,  103  U.  S.  491,  26  L.  356,  holding  removal  of  cause  to 
Federal  court  operates  to  divest  sheriff  of  possession;  The  Toung 
America,  30  Fed.  791,  holding  rule  does  not  apply  where  arrest  of 
vessel  is  only  formal,  and  she  is  allowed  to  trade  beyond  jurisdic- 
tion; The  Elexena,  63  Fed.  361,  364,  holding  provision  in  State  law 
that  purchaser  of  vessel  seized  and  sold  thereunder  shall  take  abso- 
lute and  indefeasible  title,  is  inoperative  to  divest  maritime  liens; 
Jervey  v.  The  Carolina,  66  Fed.  1019,  1020,  holding  seizure  under 
law  which  is  void  as  being  regulation  of  commerce,  cannot  bar 
owner's  right  to  recover  property  in  Federal  court;  In  re  Hall,  etc., 
Co.,  73  Fed.  528,  529,  holding  levy  of  attachment  on  real  property 
merely  creates  lien,  and  property  may  be  taken  possession  of  by 
Federal  receiver;  Samuel  v.  Agnew,  80  111.  556,  Seaton  v.  Higgins, 
50  Iowa,  306,  and  Megee  v.  Beirne,  39  Pa.  St  62,  holding  owner  of 
property  attached  by  officer  under  process  issued  against  another, 
may  maintain  replevin  therefor. 

Courts  of  the  United  States,  and  of  the  States,  are  independent 
of  each  other  in  matters  within  their  respective  jurisdictions,  and 
neither  can  enjoin  proceedings  in  the  other,  p.  597. 

Cited  and  rule  applied  in  Buggies  v.  Simonton,  3  Biss.  329,  F.  C. 
12,120,  holding  Federal  court  cannot  enjoin  sale  of  property  by 
sheriff  under  execution;  Gates  v.  Bucki,  53  Fed.  966,  12  U.  S.  App. 
69,  nor  enjoin  suit  In  State  court  to  cancel  fraudulent  conveyance; 
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Gaines  v.  Springer,  46  Ark.  504,  State  conrt  cannot  enjoin  collection 
of  tax  ordered  by  Federal  court  to  satisfy  judgment;  Ghapln  y. 
James,  11  R.  I.  90,  28  Am.  Rep.  415,  nor  enjoin  sale  of  stock  under 
execution  by  United  States  marshal;  dissenting  opinion.  Providence, 
etc.,  S.  S.  Co.  V.  HIU  Mfg.  Co.,  109  U.  S.  607,  27  L.  1048.  3  S.  Ct  619, 
majority  holding  proceedings  in  District  Court  under  limited  lia- 
bility act  of  Congress  supersede  all  suits  in  State  courts  for  same 
loss  or  damage.  Cited,  arguendo,  in  dissenting  opinion,  Kneedler 
y.  Lane,  45  Pa.  St  337. 

Modified  in  Watson  y.  Jones,  18  WalL  716,  719,  20  L.  671,  672, 
holding,  where  State  court  has  decreed  delivery  of  property.  Fed- 
eral court  may  inquire  into  nature  of  possession  decreed  to  be  de- 
livered, and  enforce  equitable  rights  of  non-residents  (but  see  dis- 
senting opinion,  p.  737,  20  L.  679).  Distinguished  under  facts  in 
Loring  y.  Marsh,  2  Cliff.  323,  F.  C.  8,514. 

Courts. —  A  court  of  competent  jurisdiction  has  a  right  to  decide 
every  question  arising  in  a  cause,  and  when  the  jurisdiction  has 
once  attached,  the  right  cannot  be  impaired  by  proceedings  in  an- 
other court  of  co-ordinate  jurisdiction,  pp.  596,  597. 

A  number  of  cases  also  cite  and  rely  upon  this  ruling,  as  follows: 
Insurance  Co.  v.  Dunn,  19  Wall.  223,  22  L.  69,  and  French  v.  Hay, 
22  Wall.  253,  22  L.  858,  holding  that  removal  of  cause  to  Federal 
Court  cannot  reverse,  on  appeal,  an  order  of  Circuit  Court  imjposing 
New  Orleans  v.  Steamship  Co.,  20  Wall.  392,  22  L.  367,  Supreme 
Court  cannot  reverse  on  appeal,  an  order  of  Circuit  Court  imposing 
fine  for  contempt  in  cause  pending  in  that  court;  Tua  v.  Carrlere. 
117  U.  S.  208,  29  L.  858,  6  S.  Ct  569,  decree  of  competent  court  in 
bankruptcy  is  not  subject  to  collateral  attack;  Howlett  v.  Land, 
etc.,  Co.,  56  Fed.  162,  pendency  of  creditors'  bill  in  State  court 
operates  to  bar  similar  bill  by  same  parties  in  Federal  court;  Cohen 
V.  Solomon,  66  Fed.  413,  party  holding  tax  certificate  cannot  sue  in 
Federal  court  to  quiet  title,  while  suit  to  foreclose  pending  in  State 
court;  Hatch  v.  Bancroft-Thompson  Co.,  67  Fed.  808,  where  cred- 
itor's bill  pending  in  State  court  creditor  has  right  to  intervene, 
and  Federal  court  will  not  entertain  bill;  In  re  Foley,  80  Fed.  951, 
Federal  court  cannot  disturb  probate  proceedings  pending  in  State 
court,  at  instance  of  non-resident;  Brooks  v.  Memphis,  4  Fed.  Cas. 
286,  where  Federal  court  has  issued  mandamus  to  compel  collection 
of  tax  to  satisfy  judgment.  State  court  cannot  determine  whether 
property  is  taxable  or  whether  assessment  is  regular;  City  of 
Opelika  v.  Daniel,  59  Ala.  215,  denying  right  of  defendant  in  suit 
at  law  in  State  court,  to  file  bill  in  Federal  court  setting  up  mere 
equitable  defense  to  first  suit;  Amador,  etc.,  Co.  v.  Mitchell,  59  Cal. 
177,  holding  court  before  which  suit  for  foreclosure  is  pending,  can- 
not take  tfotice  of  bankruptcy  proceedings  subsequentiy  commenced, 
but  must  proceed  to  decree;  Mines  v.  Rawson,  40  Ga.  359,  361.  2 
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Am.  Bep.  582,  584,  where  State  court,  in  suit  commenced,  enjoins 
party  from  reducing  demand  to  Judgment  until  assets  are  mar- 
shalled, he  is  guilty  of  contempt  if  he  proceed  in  Federal  court; 
Trevor  v.  The  Hine,  17  Iowa,  356,  and  Hill  v.  Steamship  Co.,  113 
Mass.  500,  18  Am.  Kep.  532,  State  court  taking  Jurisdiction  of  tort 
on  navigable  river,  cannot  be  ousted  by  suit  in  Federal  court: 
McLin  V.  Marshall,  1  Heislc.  680,  holding,  in  State  where  remedies 
for  duress  are  concurrent  in  law  and  equity,  first  court  obtaining 
Jurisdiction  may  decide  all  questions;  Wallcer  v.  Howard,  10  Tex. 
Civ.  App.  611,  30  S.  W.  1096,  where  suit  commenced  in  one  county 
and  removed  to  another,  if  motion  made  to  remove  back  is  denied, 
mandamus  will  not  lie  to  compel;  Jett's  Case,  18  Qratt  959,  where 
offense  of  passing  forged  note  is  punishable  under  State  law.  State 
court,  asserting  Jurisdiction,  cannot  be  ousted  by  Federal  court; 
Taylor  v.  Fort  Wayne,  47  Ind.  282,  applying  principle  and  holding 
petition  for  incorporation,  having  been  filed  with  county  commis- 
sioners, until  acted  on,  council  of  adjoining  city  could  not  annex 
territory  contemplated;  also  in  In  re  Batrow,  1  Bank.  Beg.  481,  2 
Fed.  Cas.  942,  and  In  re  Askew,  3  Bank.  Beg.  575  (162),  2  Fed.  Cas. 
31  on  point  that  proceedings  in  bankruptcy  in  Federal  court  cannot 
be  disturbed  by  suits  in  other  courts.  The  dissenting  opinion  in 
Ex  parte  Uolman,  28  Iowa,  158,  cites  the  principal  case  in  arguing 
that  mandamus  to  enforce  satisfaction  of  Judgment  rendered  in 
Federal  Court,  was  original  process,  and  where  State  court  had  ob- 
tained Jurisdiction  of  subject-matter  after  such  Judgment,  man- 
damus would  not  lie. 

The  following  cases  cite  the  principal  case  approvingly  upon  this 
point  in  general  discussion,  but  make  no  application  of  the  rule; 
Taylor  v.  Taintor,  16  Wall.  370,  21  L.  290,  Ellis  v.  Davis,  109  U.  S. 
498,  27  L.  1010,  3  S.  Ct.  335,  Industrial,  etc.,  Co.  v.  Electrical  Sup- 
ply Co.,  58  Fed.  744,  16  IT.  S.  App.  196,  Wadley  v.  Blount,  65  Fed. 
674,  Butchers*  Union,  etc.,  Co.  v.  Crescent  City,  etc.,  Co.,  37  La. 
Ann.  881,  United  States  v.  Burdick,  1  Dak.  Ter.  142,  46  N.  W.  573, 
State  V.  Jacksonville,  etc.,  B.  B.,  15  Fla.  276,  Ex  parte  Anderson, 
16  Iowa,  606,  Eddy  v.  O'Hara,  132  Mass.  60;  dissenting  opinion, 
Tennant's  Case,  3  Neb.  426,  Weeks  v.  Billings,  55  N.  H.  374,  State  v. 
Bank  of  South  Carolina,  1  S.  C.  69,  and  Smith  v.  Ford,  48  Wis.  155, 
2  N.  W.  159. 

Distinguished  in  Moran  v.  Sturges,  154  U.  S.  274,  277,  279,  280, 
281,  283.  38  L.  987,  988,  989,  990,  14  S.  Ct  1024,  1025,  1026,  1027, 
1028,  holding  pendency  of  suit  for  dissolution  of  tow-boat  corporation 
cannot  bar  suit  to  enforce  maritime  liens;  Putnam  v.  New  Albany, 
4  Blss.  369,  F.  C.  11,481,  holding,  where  Judgment  of  State  court 
against  corporation  Is  unsatisfied,  Judgment  creditor  may  sue  non- 
resident debtors  of  corporation  in  Federal  court;  Logan  v.  Green- 
law, 12  Fed.  19,  holding  pendency  of  bil!  between  partners  in  court 
having  custody  of  property  will  not  bar  bill  by  creditor  in  another 
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court,  provided  cnstody  Is  not  molested;  Merritt  ▼.  American  Steel 
Barge  Co.,  79  Fed.  231,  49  U.  S.  App.  92,  and  Haspes  y.  O'Brien,  24 
Fed.  146,  holding  rule  inapplicable  to  suits  in  personam  not  Involv- 
ing possession  of  res;  Dize  v.  Beacham,  81  Md.  609,  32  Atl.  245,  hold- 
ing Judicial  sale  of  vessel  does  not  divest  lien  of  claimant  not  hav- 
ing notice;  Porter  v.  Jones,  6  Cold.  319,  holding  equity  may  enjoin 
suit  at  law  on  fraudulent  note;  Gay  v.  Brierfleld,  etc.,  Co.,  94  Ala. 
309,  311,  315,  33  Am.  St  Rep.  127,  129,  134,  11  So.  355,  356,  358.  16 
L.  R.  A.  566,  567,  569,  holding  Probate  Court  first  taking  Juris- 
diction may  decide  all  questions  arising,  but  if  there  are  equities 
not  cognizable  there,  chancery  may  entertain  bill. 

Admiralty. —  States  cannot  confer  on  their  own  courts  the  cogni- 
zance of  such  cases  as  are  exclusively  cognizable  in  admiralty,  pp. 
598,  605. 

Cited  and  relied  upon  in  In  re  Surplus,  etc.,  of  The  Edith,  11 
Blatchf.  454,  456,  F.  C.  4,283,  holding  State  cannot  authorize  pro- 
ceeding in  rem  against  vessel  for  supplies  furnished  in  home  port. 
See  also  note,  62  Am.  Dec.  241,  244. 

Admiralty. —  State  courts  may  exercise  Jurisdiction  in  cases 
cognizable  in  admiralty,  as  to  which  Jurisdiction  was  previously  con- 
current in  courts  of  common  law,  p.  598. 

Cited  and  followed  in  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  64, 
holding  State  can  create  and  enforce  statutory  lien  in  favor  of  ship- 
per for  goods  lost  on  vessel  navigating  State  rivers;  State  ex  reL 
V.  Voorhies,  39  La.  Ann.  501,  4  Am.  St  Rep.  276,  2  So.  39,  may  create 
lien  in  favor  of  pilot,  and  entertain  suit  in  personam  to  enforce  it 
Cited,  arguendo,  in  Randall  v.  Roche,  30  N.  J.  L.  222,  82  Am.  Dec. 
234. 

Shipping. —  Vessels  are  personal  property,  and  liable  to  attach- 
ment and  execution  under  municipal  laws,  pp.  598,  599. 

Cited  and  relied  upon  in  Johnson  v.  Chicago  Blevator  Co.,  119  U. 
S.  398,  30  L.  450,  7  S.  Ct  258,  holding  tug  injuring  property  on  land, 
subject  to  attachment  in  suit  in  State  court 

Admiralty. —  In  admiralty,  all  parties  having  an  interest  in  the 
res,  may  appear  and  defend  or  prosecute  his  interests  independently, 
p.  599. 

Admiralty. —  Seizure  of  the  res  and  publication  of  the  monition 
Is  equivalent  to  service  of  process,  p.  599. 

Distinguished  in  Baltimore,  etc.,  R.  R.  v.  Pittsburgh,  etc.,  R.  R., 
17  W.  Va.  840,  841,  holding  mere  seizure  of  property  condemned 
for  public  use,  is  insufficient  to  give  notice  to  all  parties. 

Admiralty. —  Seizure  of  the  res  is  necessary  to  Jurisdiction  of, 
p.  599. 

Cited  and  approved  in  The  Rio  Grande,  23  Wall.  464,  23  L.  159, 
holding,  where  seizure  of  vessel  is  actually  made,  accidental  or 
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fraudulent  removal  from  custody  will  not  defeat  jurisdiction;  Tracey 
V.  Corse,  68  N.  Y.  151,  holding  court  cannot  decree  forfeiture  of  ves- 
sel if  it  lacks  authority  to  seize  it  Oited  In  discussion,  obiter,  in 
Wilmer  v.  Atlantic,  etc..  Ry..  2  Woods,  421,  428,  F.  O.  17,775,  dissent- 
ing opinion,  Bruff  v.  Thompson,  31  W.  Va.  28,  6  S.  E.  359,  and  The 
Queen  of  The  Pacific,  61  Fed.  214,  215.    See  also  note,  6  Biss.  249. 

Seamen. —  Lien  of  seaman  for  wages  is  paramount,  and  cannot 
be  displaced  or  obstructed  by  common-law  courts,  per  Taney,  0.  J., 
dissenting,  p.  602. 

Cited  and  followed  in  McCarty  v.  The  City  of  New  Bedford,  4 
Fed.  828,  holding  wages  of  seaman  not  subject  to  garnishment 

Admiralty  may,  in  absence  of  positive  prohibition,  enforce  liens 
of  aliens  against  foreign  ships,  per  Taney,  C.  J.,  dissenting,  p.  611. 

Cited  and  rule  applied  in  The  Maggie  Hammond,  9  Wall.  457,  19 
L.  780,  holding  admiralty  may  enforce  lien  for  supplies  against 
foreign  vessel;  The  Belgenland,  114  U.  S.  368,  29  L.  157,  5  S.  Ct. 
866,  may  take  jurisdiction  of  case  of  collision  on  high  seas  between 
vessels  of  different  nationalities.  Cited  by  way  of  analogy  in  Lor- 
way  V.  Lousada,  1  Low.  79,  F.  C.  8,517,  holding  Circuit  Court  has 
jurisdiction  of  suit  by  alien  against  his  consul  to  recover  fees  il- 
legally exacted;  Fairgrieve  v.  Marine  Ins.  Co.,  94  Fed.  687,  asserting 
jurisdiction  between  aliens  on  marine  insurance  policy.  Approved 
in  The  Bechirdass  Ambaldass,  1  Low.  570,  F.  C.  1,203,  but  holding 
admiralty  will  not  take  jurisdiction  against  protest  of  consul. 

Distinguished  in  Pooley  v.  Luco,  72  Fed.  563,  holding  rule  Is  pe- 
culiar to  admiralty,  and  Federal  court  cannot  take  jurisdiction  of 
suit  to  quiet  title  to  land. 

Miscellaneous. —  Cited  in  Penny  wit  y.  Eaton,  15  Wall.  384,  21  L. 
114,  on  point  that  proceeding  against  person  of  defendant,  instituted 
by  attachment,  is  not  proceeding  In  admiralty;  The  Gilbert  Knapp, 
37  Fed.  209,  citing  dissenting  opinion  in  principal  case  on  point 
that  admiralty  has  not  jurisdiction  to  enforce  lien  of  stevedore  for 
wages  earned  in  home  port 
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Collision. —  When  a  steamer  approaches  an  object  at  night,  the 
captain,  if  in  doubt  as  to  its  nature  and  course,  must  ease  or  stop 
the  engines,  or  his  vessel  will  be  responsible  for  a  consequent  col- 
lision, p.  6. 

Cited  and  rule  applied  in  The  Ping  On,  7  Sawy.  408,  11  Fed.  619, 
collision  between  two  steamers  approaching,  caused  by  one  porting 
her  helm  without  slowing  or  stopping;  The  Free  State,  1  Brown, 
266,  F.  C.  5,090,  where  a  steamer  met  a  sailing  vessel,  held,  she 
need  not  slow  up  or  stop  while  sailing  vessel  is  apparently  keeping 
her  course;  Hoben  v.  The  Westover,  2  Fed.  93,  stating  rule  of  duty 
to  slow  up  or  stop  when  steam  meets  sail  at  night;  The  Golden 
Grove,  13  Fed.  698,  collecting  authorities  on  duty  of  slowing  up  and 
stopping  in  a  case  where  a  steamer  ran  into  a  sailing  vessel  at 
night;  The  Martello,  34  Fed.  74,  holding,  on  a  meeting  of  steam 
and  sail  in  a  fog,  it  was  the  duty  of  the  steamer,  on  hearing  fog 
horn,  to  stop  her  engines  until  the  vessel's  position  and  course  were 
deflnitely  known;  The  State  of  California,  49  Fed.  174,  7  U.  S.  App. 
20,  holding,  on  a  report  of  "  sail  on  the  starboard  bow  "  at  night, 
master  of  steamer  must  stop  at  once  or  slacken  speed  until  the 
course  of  the  sail  was  ascertained.  Cited  generally  to  the  proposi- 
tion that  the  greatest  care  and  caution  are  necessary  in  navigating 
crowded  waters  at  night,  in  The  Ariadne,  18  Wall.  479,  20  L.  543; 
also  in  The  Steamer  Everman,  2  Hughes,  20,  F.  C.  7,591,  as  an  au- 
thority as  to  sufficient  outlooks  on  vessels  navigating  at  night,  and 
collecting  authorities  (note  the  case  intended  is  probably  that  in 
23  How.  287),  16  L.  562;  The  Lepanto,  21  Fed.  659,  discussing 
duty  of  stopping  and  reversing  on  hearing  another  steamer's 
whistle  in  a  fog;  if  uncertain,  she  must  slacken  or  stop  and  reverse. 

Collision. —  There  is  no  general  obligation  for  a  sailing  vessel  to 
display  a  light  at  night;  but  if  an  accident  is  likely  to  occur,  then 
the  showing  of  a  light  becomes  a  duty,  p.  7. 

Cited  in  The  City  of  Savannah,  41  Fed.  893,  saying  that  sailing  ves- 
sels recovered  damages  against  steamers  for  collision  on  dark 
nights,  when  no  lights  were  exhibited,  before  lights  were  made  com- 
pulsory. 
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21  How.  7-35,  16  L.  41,  THE  NIAGARA  v.  CORDES. 

Carriers. —  Common  carrier  is  one  who  undertakes,  for  hire,  to 
transport  goods  from  place  to  place,  p.  22. 

Distinguished  in  Sumner  v.  Caswell,  20  Fed.  251,  holding  that 
,under  a  charter  which  contemplated  carrying  goods  of  the  freighters 
only,  the  ship  was  not  within  the  definition. 

Carriers  by  water  are  liable  as  common  carriers  for  any  loss,  how- 
ever sustained,  except  by  the  act  of  God  or  the  public  enemy,  or  by 
act  of  the  shipper,  or  from  some  other  cause  or  accident,  without 
any  fault  or  negligence  on  the  part  of  the  carrier,  and  expressly 
excepted  in  the  bill  of  lading,  pp.  23,  26. 

The  following  citing  cases  apply  this  rule:  The  Delaware,  14 
Wall.  597,  20  L.  781,  holding  that  goods  stowed  on  deck  without 
shipper's  consent,  are  not  lost  by  the  act  of  God;  Liverpool  Steam 
Co.  V.  Phoenix  Ins.  Co.,  129  TJ.  S.  437,  32  L.  790,  9  S.  Ot.  470,  holding 
that  a  steam  vessel  of  the  Guion  line,  between  Liverpool  and  New 
York,  was  a  common  carrier;  The  Lady  Pike,  2  Biss.  143,  F.  C.  7,985, 
holding  that  a  carrier  is  not  liable  where  one  of  several  barges  in 
tow  is  driven  against  a  bridge  by  a  sudden  gust  of  wind;  Choate  v. 
Crowninshield,  3  Cliff.  187,  F.  C.  2,691,  where  the  bUl  of  lading 
only  excepted  "  dangers  of  the  seas,''  the  carrier  was  not  liable  for 
damages  to  a  cargo  of  cotton  in  bales,  from  moisture  received  prior 
to  time  of  lading;  Sweatt  v.  Boston,  Hartford,  etc.,  B.  Co.,  3  Cliff. 
Ml,  F.  C.  13,684,  holding  that  railway  companies  transporting  mer- 
chandise and  their  passengers'  baggage,  are  common  carriers;  Rich- 
ardson y.  Winsor,  3  Cliff.  402,  F.  C.  11,795,  holding  that  a  special 
stipulation  in  a  charter-party  that  the  ship  should  employ  char- 
terers, stevedore  and  clerk,  at  usual  rates,  did  not  exempt  the 
owners  from  their  liability  as  carriers  of  the  cargo;  The  Ship 
Shand,  10  Ben.  302,  F.  C.  12,702,  holding  a  leak  is  a  peril  of  the  sea 
and  authorizes  Jettison  of  part  of  the  cargo  for  which  the  ship  is 
not  liable;  The  Brig  Sloga,  10  Ben.  320,  F.  C.  12,955,  holding,  on 
proof  of  a  sea  peril,  adequate  and  competent  to  produce  the  in- 
Jury,  it  is  for  the  libellants  to  produce  further  evidence  of  negli- 
gence; Richards  v.  Hansen,  1  Fed.  54,  holding  carrier  liable  for  dam- 
age to  a  cargo  of  iron  by  salt  water,  owing  to  improper  stowage  and 
defective  construction  of  vessel;  Hardman  v.  Brett,  37  Fed.  805,  2 
L.  R.  A.  175,  and  n.,  holding  carrier  entitled  to  Indemnify  himself 
from  a  wrongdoer  against  his  liability  to  the  shipper;  The  Albany,  44 
Fed.  435,  common  carriers  and  shipowners  are  liable  for  the  embez- 
zlement of  their  servants  and  agents;  Pacific,  etc.,  S.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  195,  holding  carrier  liable  for  damage 
to  books  by  sea  water.  See  note  to  47  Am.  Dec.  652,  on  ships  as 
common  carriers.  Cited  in  The  Commander-in-Chief,  1  Wall.  51, 
17  L.  611,  arguendo,  to  the  point  that  a  lake  boat  and  a  schooner  on 
a  voyage  from  Indian  river  to  New  York,  were  carriers  and  bound 
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to  their  liabilities;  Railroad  Co.  v.  Varnell,  »8  U.  S.  480,  25  L.  233, 
in  general  discussion,  contrasting  obligations  of  common  carriers 
of  merchandise  and  carriers  of  i>a8senger8;  The  T.  A.  Goddard,  12 
Fed.  178,  discussing  generally  the  responsibilities  of  shipowners  as 
carriers. 

Shipping. —  Duties  of  owners  of  ships  as  carriers,  are  to  provide 
a  seaworthy  vessel,  adequate  crew,  competent  and  skillful  master, 
and,  particularly  in  steamships,  some  person  able  to  supply  the 
master's  place  if  disabled,  p.  23. 

Cited  and  relied  upon  in  The  Lady  Pike,  21  WalL  15,  22  L.  504, 
holding  that  owners  of  steam  tugs  are  responsible  for  their  cap- 
tain's ignorance  of  the  navigation  in  the  river  in  which  the  tug 
plies;  Williams  y.  New  England  M.  M.  Ins.  Co.,  3  Cliff.  248,  F.  C. 
17,731,  construing  the  meaning  of  unseaworthiness,  used  in  defend- 
ing action  on  a  marine  policy;  Dutton  v.  Steam  Tug  Express,  3  Cliff. 
464,  F.  C.  4,200,  affirming  rule,  but  holding  owners  not  liable  if  it 
appeared  the  master  exercised  reasonable  skill  and  Judgment;  The 
Centurion,  57  Fed.  416,  holding  the  ship  is  liable  for  bad  stowage; 
Potts  V.  W.  St  L.  &  P.  R.  Co.,  17  Mo.  App.  401,  holding  that  a  com- 
mon carrier  is  bound  to  provide  suitable,  safe  and  secure  means 
of  transportation;  Thompson  v.  Hermann,  47  Wis.  610,  82  Am.  Rep. 
789,  3  N.  W.  583.  holding  the  owners  are  liable  for  injuries  caused 
by  negligence  of  the  master,  provided  the  act  be  done  within  the 
scope  of  his  authority  as  master. 

Shipping  —  Glean  bill  of  lading,  in  general,  imports,  unless  the 
contrary  appears  on  its  face,  that  the  goods  are  to  be  safely  and 
properly  secured  under  deck,  p.  23. 

Cited  and  rule  applied  in  The  Delaware,  14  WalL  602,  20  L.  783, 
holding  parol  evidence  of  an  agreement  for  deck  stowage  not  admis- 
sible to  vary  a  clean  bill  of  lading. 

Shipping. —  Master  Is  bound  to  carry  goods  to  their  destination 
in  his  own  ship,  unless  prevented  by  irresistible  force  —  when  the 
vessel  is  wrecked  or  cannot  be  repaired  without  too  great  delay 
and  expense,  he  may  transship  the  goods  and  charge  them  with 
the  increased  freight,  pp.  24,  25. 

Cited,  applying  the  rule,  in  The  Maggie  Hammond,  9  Wall.  459, 
19  L.  780,  holding  the  master  should  have  transshipped  the  goods,  un- 
less he  could  have  repaired  his  own  vessel  in  season  to  complete  the 
voyage;  Wells  v.  Maine  Steamship  Co.,  4  Cliff.  231,  F.  C.  17,401, 
holding  shipowner  was  not  liable  for  value  of  liquor  seized,  under 
the  marine  liquor  law,  in  his  freight  shed  in  Portland;  The  Anna, 
47  Fed.  528,  holding  that  when  a  vessel  sank  in  shallow  water,  it 
was  the  duty  of  the  master,  under  his  contract,  to  raise  her  and 
deliver  the  cargo;  The  Strathdon,  89  Fed.  381,  discussing  the  duties 
of  master  as  to  transshipment  under  American  and  English  rules. 
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holding,  under  circumstances  of  case,  the  cargo-owners  could  not  re- 
cover damages  for  unreasonable  delay  in  delivery  of  cargo  after  ac- 
cident to  ship;  Stirling  v.  Nevassa  Phosphate  Co.,  35  Md.  136,  6  Am. 
Rep.  376,  as  a  clear  exposition  of  the  powers  and  duties  of  the  mas- 
ter, and  that  they  might  be  tested  by  what  the  owner,  as  a  discreet 
man,  would  do  if  present  and  acting  for  himself. 

SMpping. —  Under  act  of  March,  1851,  shipowners  are  not  liable 
beyond  the  amount  or  value  of  their  interest  in  the  vessel  and  the 
freight  then  pending.  The  act  does  not  apply  to  owners  of  vessels 
used  in  rivers  or  inland  navigation,  pp.  25,  26. 

Cited  and  rule  applied  in  The  Baltimore,  8  WalL  385,  19  L.  465, 
holding  that  subject  to  the  statutory  provision,  the  damages  are 
estimated  in  same  manner  as  in  other  suits  for  injuries  to  personal 
property;  The  Wanata,  95  U.  S.  605,  24  L.  462,  deciding  what  costs 
the  statute  released  shipowners  from  paying. 

Sliipping. —  In  case  of  wreck,  owner  and  master  must  take  all 
possible  care  of  the  goods  which  have  not  perished  with  the  wreck; 
and  they  are  resx>onsible  for  every  loss  which  might  have  been 
prevented  by  human  foresight,  skill  and  prudence.  In  this  case 
vessel  held  liable  for  failure  of  master  to  land  cargo  from  injured 
vessel,  p.  26. 

Citing  cases  which  apply  the  rule  are:  McAndrews  y.  Thatcher, 
8  Wall.  369,  18  L.  160,  holding  that  where  the  master  left  the  ship 
and  cargo  in  hands  of  an  agent,  the  owners  not  entitled  to  contribu- 
tion for  general  average;  Copeland  v.  Phcenix  Ins.  Co.,  Woolw.  283« 
F.  G.  8,210,  holding  that  even  after  stranding,  the  master  was  un- 
der obligation  to  take  all  possible  care  of  the  cargo;  The  Ship  Shand, 
10  Ben.  307,  F.  C.  12,702,  holding  that  where  a  ship  arrived  in  port 
leaking,  the  shipowner  was  liable  for  damage  to  the  cargo  through 
negligence  in  pumping  out  the  ship;  The  Brig  Sloga,  10  Ben.  320, 
F.  C.  12,955,  holding  the  plea  of  sea  peril  will  not  relieve  the  ship 
if  the  damage  to  cargo  could  have  been  prevented  by  the  utmost 
exertions  of  the  master  and  crew,  and  the  full  use  of  all  the  re- 
sources at  the  command  of  the  ship.  See  note  to  13  Am.  Dec.  473, 
on  duties  of  carrier  to  damaged  goods;  important  note  to  41  Am. 
Dec.  287,  on  perils  of  the  sea  and  duty  of  master  to  protect  the 
loss. 

Shipping. —  In  case  of  loss  or  damage,  the  carrier  must  bring  it 
within  the  excepted  peril  in  the  contract  of  affreightment,  in  order 
to  discharge  himself  from  responsibility,  p.  28. 

Cited  and  rule  applied  in  The  Queen  of  the  Pacific,  75  Fed.  78, 
restating  the  rule  thus,  delivery  of  goods  In  bad  order  after  receipt 
in  good  order,  raises  the  presumption  of  the  carrier's  negligence,  it 
is  for  him  to  show  the  damage  arose  from  one  of  the  excepted 
causes,  collecting  numerous  authorities;  MitcheU  v.  Carolina  Cent. 
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n.  Co.,  124  N.  C.  244,  32  S.  B.  673,  44  L.  R.  A.  518,  holding  that  proof 
of  shipment  and  injury  makes  a  prima  facie  case  for  the  plaintlfF, 
and  the  burden  Is  on  the  carrier  to  bring  the  case  within  the  ex- 
cepted causes. 

Shipping. —  Losses  from  perils  of  the  sea  are  such  as  are  not  in 
any  degree  produced  from  the  intervention  of  man.  When  human 
exertions  fall  to  prevent  the  consequences  of  the  excepted  peril,  It 
may  be  regarded  as  continuous,  and  the  law  presumes  the  loss  to 
arise  from  the  first  cause,  p.  29. 

Cited  and  application  made  In  The  Portsmouth,  9  Wall.  685»  687, 
19  L.  755,  756,  holding  loss  from  Jettison  to  lighten  ship,  after  being 
run  aground  by  negligent  navigation,  is  not  a  loss  "  by  dangers  of 
navigation; "  The  Portsmouth,  2  Blss.  58,  F.  O.  11,295,  holding  that 
where  a  captain  ran  a  propeller  aground  in  entering  a  harbor  neg- 
ligently, the  carrier  was  liable  if  the  accident  could  have  been 
avoided  by  the  exercise  of  any  reasonable  skill  or  diligence  at  the 
time. 

Miscellaneous. —  The  Alpln,  23  Fed.  819,  arguendo,  that  an  av- 
erage bond  was  in  no  sense  a  submission  to  arbitration;  The 
Nicanor,  40  Fed.  366,  to  same  effect;  The  Santa  Anna  Maria,  49  Fed. 
879,  holding  the  adjustment  of  general  average  was  not  con- 
clusive; the  facts  are  open  to  inquiry;  Steamboat  Belfast  v.  Boon, 
41  Ala.  63,  in  general  discussion  of  nature  and  extent  of  maritime 
lien  for  damage  to  merchandise  and  Jurisdiction  thereof;  Conrad  v. 
De  Montcourt,  138  Mo.  323,  39  S.  W.  808,  holding  an  average  bond 
does  not  absolutely  conclude  the  signer  as  to  his  liability;  he  may 
show  negligence  in  the  handling  of  the  vessel  and  that  the  damage 
resulted  therefrom. 

21  How.  35-66,  16  L.  61,  UNION  INSURANCE  CO.  V.  HOGB. 

Statutes. —  Construction  of  New  York  insurance  act  of  1849,  by 
public  officers  of  the  State,  though  not  controlling,  is  not  to  be  over- 
looked, and  should  be  regarded  as  decisive  in  a  case  of  doubt  or 
where  the  error  is  not  plain,  p.  66. 

Cited  approvingly  and  principle  applied  in  Gear  v.  Grosvenor, 
Holmes,  218,  F.  C.  5,291,  as  to  the  construction  put  on  the  patent 
act  of  1861  by  the  commissioner  in  the  matter  of  notice  of  applica- 
tion for  an  extension  of  a  patent;  Rand  v.  United  States,  38  Fed. 
(>67,  as  to  interpretation  of  revised  statutes,  section  847,  by  the  ac- 
counting officers  of  treasury,  as  to  commissioner's  fees  for  drawing 
complaints  In  criminal  cases,  collecting  authorities;  City  of  Detroit 
V.  Detroit  City  R.  Co.,  56  Fed.  904,  as  to  the  construction  given  to  a 
city  charter  by  the  municipal  authorities,  in  favor  of  one  who  has 
dealt  m  good  faith;  Bloxham  v.  Con.  E.  L.,  etc.,  R.  Co.,  36  Fla.  543, 
51  Am.  St.  Rep.  49,  18  So.  447,  29  L.  R.  A.  510,  as  to  construction  of 
the  Florida  statute  regulating  the  assessment  of  railroads  made  by 
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the  executive  dej^itment  of  the  State  government;  Westbrook  v. 
Miller,  56  Mich.  152,  22  N.  W.  257,  collecting  authorities  to  same 
effect  and  holding  they  all  rested  on  the  inconvenience  which  would 
arise  from  unsettling  what  in  good  faith  has  been  done  in  the  nec- 
essary discharge  of  public  duty;  Hall  v.  Wells,  54  Miss.  301,  as  to 
construction  of  the  term  "  orphans'  business,"  in  the  matter  of  ap- 
pointing guardians  without  regard  to  whether  they  had  living 
fathers  or  not;  Ross  v.  Kansas  City,  etc.,  R.  Co.,  Ill  Mo.  26,  19  3. 
W.  543,  sustaining  the  construction  by  the  railroad  commissioners,  of 
revised  statutes,  section  833,  that  a  "  carload  "  of  wood  meant  ten 
tons;  Fisk  v.  Cuthbert,  2  Mont  599,  adopting  the  construction  of 
the  law  by  the  territorial  officers,  and  holding  the  auditor  could 
issue  his  warrant  in  settlement  of  demands  against  the  territory 
when  no  sum  of  money  was  stated  in  the  statute;  Board  of  Edu- 
cation V.  Brown,  12  Utah,  273,  42  Pac.  1111,  holding,  when  the  Slate 
public  schools  statutes  were  doubtful  or  ambiguous,  court  could  re- 
sort to  the  contemx>oraneous  construction  of  those  who  have  exe- 
cuted the  statutes;  Harrington  v.  Smith,  28  Wis.  69,  the  construc- 
tion of  State  law  relating  to  sales  of  public  lands,  by  the  highest 
law  officers  of  the  State,  should  be  adopted;  State  v.  Timme,  54  Wis. 
840,  11  N.  W.  798,  in  construing  the  direction  in  State  Constitution 
as  to  mode  of  amending  the  Constitution,  collecting  and  reviewing 
authorities.  Cited  in  dissenting  opinion  in  State  v.  Kelsey,  44  N. 
J.  L.  47,  majority  holding  that  construction  prior  to  statute,  giving 
to  secretary  of  State  certain  fees,  which  had  been  enforced  in  a 
certain  sense  for  a  long  series  of  years  by  the  government,  would 
be  judicially  adopted. 

Insurance. —  The  theory  of  a  mutual  insurance  company  is  tnac 
the  premiums  paid  by  each  member  for  the  insurance  of  his  prop- 
erty, constitute  a  common  fund  devoted  to  the  payment  of  any 
losses  that  may  occur,  p.  77. 

Cited  and  principle  applied  in  Spruance  v.  F.  &  M.  Ins.  Co.,  9 
Colo.  77,  10  Pac  287,  holding  that  the  plan  of  all  companies  formed 
under  the  Colorado  statute,  must  include  the  principle  of  mutuality, 
collecting  authorities;  State  v.  Insurance  Co.,  91  Mo.  318,  3  S.  W. 
885,  it  is  not  essential  the  premiums  should  be  paid  by  note  —  cash,  if 
paid,  stands  for  the  note  and  does  not  alter  the  character  of  mu- 
tuality, collecting  authorities;  Mygatt  v.  N.  Y.  Protection  Ins.  Co., 
21  N.  Y.  67,  holding  the  term  "  mutual,"  as  applied  to  an  insurance 
company,  Is  simply  significant  of  the  purpose  of  the  association; 
Schimpf  V.  Lehigh  Valley  Mut.  Ins.  Co.,  86  Pa.  St.  376,  holding  tJiat 
a  cash  premium  may  represent  the  insured  in  the  common  fund  as 
well  as  a  note;  Rundle  v.  Kennan,  79  Wis.  497,  48  N.  W.  517,  hold- 
ing that  the  issue  of  a  fire  policy  for  a  cash  premium  was  not  ultra 
vires  under  the  Michigan  statute;  Davis  v.  Parcher,  82  Wis.  4a5,  52 
N.  W.  773,  holding  a  clause  in  the  articles  of  association  permitting 
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payment  of  all  premiums  In  advance,  In  one  sum,  not  contrary  to 
the  principle  of  mutual  Insurance.  Cited  In  Schwarzwalder  v. 
Tegen,  43  AtL  588  (N.  J.),  remarking  New  Jersey  mutual  Insurance 
societies  modelled  upon  New  York  act  of  1852. 

21  How.  66-80,  16  L.  50,  LBGGETT  v.  HUMPHREYS. 

Principal  and  surety. —  Responsibility  Is  limited  to  the  clear  and 
absolute  terms  and  meaning  of  the  surety's  undertaking.  Pre- 
sumptions or  equities  are  never  allowed  to  enlarge  or  In  any  degree 
change  his  legal  obligations,  p.  75. 

Cited  and  rule  appUed  in  Smith  v.  United  States,  2  Wall.  235,  17 
L.  792,  where  one  of  the  sureties  erased  his  name  before  the  bond 
was  finally  approved,  held  to  render  it  void  as  respects  a  surety  who 
had  not  been  Informed  of  the  erasure;  United  States  v.  Ulricl,  111 
U.  S.  42,  28  L.  346,  4  S.  Ct.  290,  where  spirits  are  forfeited  for 
misconduct  of  distiller,  government  cannot  apply  the  proceeds  on 
some  other  account  and  collect  the  tax  from  the  sureties;  United 
States  V.  Cheeseman,  3  Sawy.  429,  F.  C.  14,790,  holding  the  surety's 
liability  cannot  be  extended  beyond  the  reasonably  necessary  import 
of  the  language  of  the  bond;  United  States  v.  American  Bonding, 
etc.,  Co.,  89  Fed.  929,  61  U.  S.  App.  591,  holding  a  contractor's  surety 
released  by  payments  to  a  materialman  of  sums  In  excess  of  goods 
supplied;  United  States  v.  Freel,  92  Fed.  301,  summarizing  the  hold- 
ings on  the  subject  of  obligations  of  sureties,  and  collecting  and 
classifying  authorities,  holding  the  question  whether  a  surety  to  a 
contractor's  bond  was  released  by  creation  of  auxiliary  contracts, 
depended  on  the  true  construction  of  the  surety  bond;  Hawkins  v. 
Thomas,  3  Ind.  App.  402,  29  N.  E.  158,  holding  the  liabiUty  of 
sureties  on  an  official  bond,  extends  only  to  official  acts;  Hale  v. 
Forbls,  3  Mont  408,  holding  that  change  or  variation  of  a  contract 
releases  all  parties  not  consenting;  Cross  v.  Scarboro,  6  Baxt.  136, 
holding  sureties  on  a  guardian's  bond,  having  paid  the  guardian's 
defalcation,   cannot  enforce   contribution   from   sureties   on   same 
guardian's  subsequent  bond;  Victor  Sewing  Machine  Co.  y.  Crock- 
well,  2  Utah,  559,  holding  a  surety  on  an  agent's  bond,  which  re- 
quires the  agent  to  turn  over  to  principal  all  notes  received  on  sales 
and  Indorse  same,  is  not  liable  for  the  payment  of  such  notes.    See 
note,  70  Am.  St  Rep.  451. 

Principal  and  surety. —  Surety  who  has  once  paid  the  full  amount 
of  the  penalty  of  the  bond,  may  plead  "  puis  darrein  continuance," 
and  if  prevented,  is  entitled  to  relief  In  equity,  p.  75. 

Cited  and  ruling  applied  in  Crim  v.  Handley,  94  U.  S.  658,  24  L. 
218,  in  deciding  when  a  court  of  equity  will  enjoin  a  Judgment  at 
law.  See  note  to  87  Am.  Dec.  751,  on  distinction  between  liability 
of  principal  and  sureties  as  to  Interest  on  the  penalty. 
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Principal  and  surety. —  A  surety  does  not  undertake  to  perform 
the  acts  of  the  principal,  only  to  make  good  his  misfeasance  or  non- 
feasance to  an  amount  co-extenslve  with  the  penalty,  p.  76. 

Cited,  applying  rule,  in  Graeter  v.  De  Wolf,  112  Ind.  3,  13  N.  E. 
112,  holding  obligation  of  sureties  to  an  appeal  from  a  Judgment  of 
a  justice  of  the  peace,  is  limited  to  the  penalty. 

Principal  and  surety. —  An  open  and  honest  effort  of  the  prin- 
cipal to  protect  his  surety  against  loss  by,  is  not  open  to  objection, 
p.  77. 

Fraudulent  conveyances. —  The  right  of  a  debtor  in  the  flrst  in- 
stance to  apply  his  payment  wherever  his  funds  are  not  specifically 
bound.  Is  uniyersally  admitted,  and  his  power  is  co-extensiye  with 
that  of  the  creditor,  pp.  77,  78. 

Principal  and  surety. —  Sureties  are  discharged  by  once  paying 
the  amount  of  the  bond  penalty,  p.  79. 

Miscellaneous. —  United  States  y.  Hills,  4  Oliff.  622,  F.  0.  15,369, 
point  of  citation  unintelligible;  Kinealy  v.  Staed,  65  Mo.  App.  183, 
as  affirming  Humphreys  y.  Leggett,  in  9  How.  297,  13  L.  145,  on  the 
question  of  power  of  chancery  to  enjoin  a  Judgment  at  common 
law. 

21  How.  8a-«2,  16  L.  72,  RICHMOND  y.  CITY  OF  MILWAUKEE. 

Appeal  and  error. —  Appeals  from  the  District  Court  of  the 
United  States  in  Wisconsin  are  goyemed  by  the  general  law  of  1808 
—  the  Slim  or  yalue  in  controyersy  must  exceed  |2,000,  p.  82. 

No  citations! 

21  How.  82-86,  16  L.  31,  RICE  y.  MINNESOTA,  ETC.,  R.  CO. 

Appeal  and  error. —  In  an  action  at  law,  coming  up  by  writ  of  er- 
ror, the  record  cannot  be  amended  after  the  close  of  the  term  to 
which  It  was  returnable,  but  a  new  writ  is  necessary.  The  rule  is 
otherwise  in  admiralty,  p.  85. 

Cited  in  The  Grace  Ghrdler,  6  WalL  442,  18  L.  790,  in  admiralty 
allowing  appellants  to  make  proof  of  Jurisdictional  yalue  by  affl- 
dayits. 

21  How.  85-«8,  16  L.  32,  KELSBY  y.  FORSYTH. 

Supreme  Court. —  Proceedings  in  ejectment  submitted  by  agree- 
ment of  counsel  to  the  court,  without  a  Jury,  upon  the  understand- 
ing that  either  party,  upon  appeal  to  Supreme  Court,  might  except 
and  treat  the  eyldence  as  a  special  yerdict,  will  not  be  reylewed  by 
Supreme  Court,  p.  88. 

Cited  and  principle  reaffirmed  in  Campbell  y.  Boyreau,  21  How. 
226,  16  L.  96,  holding  that  on  writ  of  error,  the  facts  must  be  found 
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by  a  jury  by  general  or  special  verdict  or  must  be  agreed  upon  in 
a  case  stated;  Pomeroy  v.  Bank,  1  Wall.  604,  17  L.  642,  holding, 
where  no  bill  of  exceptions,  agreed  statement,  or  special  yerdlct 
appear  In  the  transcript,  the  general  rule  Is  that  the  judgment  will 
be  affirmed;  Flanders  v.  Tweed,  9  Wall.  429,  19  L.  679,  showing 
necessity  for  the  act  of  March  3,  1865,  enabling  appeals  on  com- 
pliance with  certain  conditions,  and  that  they  must  be  strictly 
complied  with;  Kearney  v.  Case,  12  WalL  281,  20  L.  396,  holding 
that  where  the  conditions  of  the  act  of  1865  had  not  been  ob- 
served, there  was  no  error  which  the  appellate  court  could  review; 
Oilman  v.  111.  &  Miss.  Tel.  Co.,  91  U.  S.  614,  23  L.  409,  where  a 
case,  not  under  the  act  of  1865,  was  submitted  to  the  court  and 
argued,  neither  party  asking  for  a  Jury,  held,  it  must' be  taken  that 
both  parties  waived  trial  by  jury  and  both  are  bound  by  the  de- 
cision; Bond  v.  Dustin,  112  U.  S.  606,  28  L.  836,  5  S.  Ct.  297,  where,  in 
an  action  tried  without  a  Jury,  no  stipulation  was  filed  in  lower  court 
under  revised  statutes,  section  649,  the  court  cannot,  on  bill  of  ex- 
ceptions and  writ  of  error,  review  rulings  on  evidence;  Rogers  v. 
United  States,  141  tJ.  S.  556,  35  L.  856,  12  B.  Ct  94;  also  Town  of 
Lyons  v.  Lyons  Nat  Bank,  19  Blatchf.  284,  8  Fed.  372,  where  ac- 
tions at  law,  tried  In  District  Court  without  a  Jury,  held  neither  the 
Circuit  nor  the  Supreme  Court  could  consider  any  matter  raised 
by  bill  of  exceptions;  Wear  v.  Mayer,  2  McCrary,  174,  6  Fed.  660, 
holding  no  exception  to  rulings  on  evidence  or  points  of  law,  grow- 
ing out  of  the  evidence,  can  be  taken  when  no  Jury  impanelled; 
Doty  V.  Jewett,  22  Blatchf.  67,  69,  19  Fed.  338,  339,  to  same  effect; 
Duncan  v.  Atchison,  etc.,  R.  Co.,  72  Fed.  810,  44  TJ.  S.  App.  427,  hold- 
ing the  appellate  authority  of  Circuit  Court  of  Appeals  Is  regulated 
exclusively  by  acts  of  Congress  and  Federal  rules;  Lynch  v.  Gray- 
son, 7  N.  Mex.  36,  32  Pac.  152,  holding  that  under  the  act  of  Jan- 
uary 5,  1889,  section  4,  the  Supreme  Court  could  only  pass  upon  the 
sufficiency  of  the  facts,  as  found,  to  support  the  conclusions  of  law. 

Supreme  Court — Agreement  of  the  parties  cannot  authorize  the 
Supreme  Court  to  revise  a  Judgment  of  an  Inferior  court  in  any 
other  mode  of  proceeding  than  that  which  the  law  prescribes,  p.  88. 

Cited  and  principle  applied  In  Merrill  v.  Petty,  16  Wall.  346,  347, 
21  L.  501,  holding  a  libel  in  personam  and  a  libel  in  rem,  commenced 
and  prosecuted  in  different  courts,  cannot,  by  agreement  of  par- 
ties, be  blended  so  as  to  give  Jurisdiction;  United  States  y.  Em* 
holt  105  U.  S.  416,  26  L.  1078,  holding  that  on  appeal  from  decision 
of  district  Judge  to  Circuit  Court  consent  will  not  enable  the  dis- 
trict Judge  to  vote  when  another  Judge  Is  present  nor  can  the  case 
be  taken  to  Supreme  Court  on  certificate  of  division  of  opinion; 
Land  Trust  v.  Hoffman,  57  Fed.  336,  13  U.  S.  App.  399,  holding  that 
the  court  might  refuse  to  review  the  decree  In  an  equity  suit  to 
remove  cloud  on  title  on  a  writ  of  error,  notwithstanding  the  stipula- 
tion of  parties  that  the  suit  was  to  be  considered  and  tried  as  an 
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action  at  law  for  slander  of  title;  Stevens  v.  Clark,  62  Fed.  323,  18 
U.  S.  App.  584,  holding  parties  cannot  waive  Issue  and  filing  of  writ 
of  error  within  the  time  prescribed  by  law;  Gold  Street,  Deadwood 
V.  Newton,  2  Dak.  Ter.  40,  3  N.  W.  312,  also  Sawtelle  v.  Weymouth, 
14  Wash.  23,  43  Pac.  1102,  holding  that  service  of  notice  of  appeal 
cannot  be  waived  by  stipulation;  Harris  v.  Sweetland,  48  Mich.  115, 
11  N.  W.  832,  holding  that  parties  cannot  stipulate  to  substitute 
methods  of  their  own  in  place  of  essential  rules  of  legal  procedure. 
See  note  to  91  Am.  Dec.  196,  on  judgments  of  State  courts  review- 
able by  United  States  Supreme  Court 

Courts. —  State  laws  cannot  authorize  Federal  courts  to  depart 
from  the  modes  of  proceeding  and  rules  prescribed  by  acts  of 
Congress,  p.  88. 

Cited  and  principle  applied  in  United  States  v.  McBlroy,  2  Mont. 
239,  holding  a  cause  can  only  be  removed  from  an  inferior  national 
court  to  a  superior,  according  to  act  of  Congress. 

21  How.  88-103,  16  L.  68,  WINANS  v.  NEW  YORK,  ETC.,  R.  CO. 

Trial. —  An  exception  to  refusal  of  the  court  to  reject  a  deposi- 
tion cannot  be  made  at  the  trial  when  the  party  had  ample  time  to 
move  a  suppression  of  the  deposition  or  a  re-examination  of  the 
witness,  p.  100. 

Cited  and  rule  applied  in  Howard  v.  Stillwell,  etc.,  Co.,  139  U. 
S.  205,  35  L.  150,  11  S.  Ct  502,  holding  the  failure  of  a  party  to  note 
objections  to  depositions  when  taken,  or  to  present  them  by  a  mo- 
tion to  suppress,  or  by  some  other  notice  before  the  trial  is  begun, 
will  be  held  to  be  a  waiver. 

TriaL —  Deposition  should  not  be  rejected  at  the  trial  for  failure 
to  annex  a  paper  used  by  witness  to  refresh  his  memory,  where  It 
was  not  in  his  power,  p.  100. 

Witnesses. — Experts  may  explain  terms  of  art,  machines,  mod- 
els or  drawings  exhibited,  and  point  out  differences  or  similarities; 
they  may  testify  as  to  questions  of  art  or  science  peculiar  to  their 
trade  or  profession,  but  not  as  to  the  proper  or  legal  construction 
of  any  instrument  of  writing.    So  held  in  a  patent  case,  pp.  100,  101. 

Cited  and  ruling  applied  in  Spring  Co.  v.  Edgar,  99  U.  S.  658,  25 
L.  490,  admitting  testimony  to  prove  that  the  male  deer  in  the  fall 
of  the  year  is  a  dangerous  animal;  Day  v.  Steliman,  7  Fed.  Cas. 
264,  holding  expert  testimony  may  be  received  to  explain  terms  of 
art  and  to  make  the  court  acquainted  with  the  material  with  which 
writings  deal  and  the  circumstances  under  which  they  were  made; 
Jackson  v.  Allen,  120  Mass.  74,  holding  expert  testimony  on  the 
question  of  construction,  to  limit  the  meaning  of  the  language  of 
a  specification,  should  be  disregarded.  Cited,  obiter,  in  Rush  v. 
Megee,  36  Ind.  74,  as  to  lack  of  value  of  expert  testimony;  Johnson 
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V.  Culver,  116  Ind.  291,  19  N.  B.  136,  to  same  point  and  effect;  Dole 
▼.  Johnson,  50  N.  H.  456,  reviewing  the  essential  qualifications 
which  a  person  should  possess  In  order  to  be  admitted  to  testify  as 
an  expert 

Miscellaneous. —  Johnson  v.  McGabe,  37  Ind.  538,  as  to  the  char- 
acter of  the  novelty  and  degree  of  utility  required  to  render  a  pat- 
ent valid  under  the  act  of  Ck>ngress,  collecting  numerous  authorities. 

21  How.  103-112,  16  L.  33,  PENNSYLVANIA  v.  EAVENEL. 

Domicile  of  a  wife  must  be  taken  to  be  that  of  her  husband  at 
the  time  of  his  death.  It  is  for  the  Jury  to  say  whether  the  evidence 
shows  a  subsequent  change  of  domicile,  p.  110. 

Oited  and  principle  applied  in  Marks  v.  Marks,  75  Fed.  326,  hold- 
ing the  domicile  of  the  widow  continued  to  be  that  of  the  husband, 
at  his  death,  until  shown  to  have  been  changed.  See  also  note  to  59 
Am.  Dec.  112,  on  domicile  of  wife. 

Domicile. —  Proved  acts  and  language  of  a  decedent,  showing 
continuous  intention  to  change  domicile,  should  be  accepted  by  the 
jury  as  conclusive  evidence  of  the  fact,  p.  110. 

Cited  and  applied  in  Merrill  v.  Morrissett,  76  Ala.  439,  admitting 
declarations  of  a  deceased  as  to  his  domicile,  to  Illustrate  intention. 

21  How.  112-126,  16  L.  38,  COVINGTON  DRAW-BRIDGE  CO.  v. 
SHEPHERD. 

Courts. —  A  bill  which  alleges  that  a  defendant  Is  a  corporation 
and  citizen  of  a  particular  State,  contaii^  a  sufficient  averment  of 
citizenship,  p.  123. 

Cited  and  affirmed  in  Case  of  the  Sewing  Machine  Cos.,  18 
Wall.  575,  21  L.  919,  holding  that  the  rule  does  not  modify  the 
requirement  that  each  plaintiff,  if  the  interest  be  Joint,  must  be 
competent  to  sue  each  defendant  In  the  Circuit  Court;  St.  Lt*ui8 
Nat  Bank  v.  Allen,  2  McCrary,  94,  holding  that  a  national  bank 
is  to  be  regarded  as  a  citizen  of  the  State  in  which  it  is  established 
or  located.  See  note  to  12  Am.  Rep.  546,  on  removal  of  causes  for 
diverse  citizenship. 

Bzecution. —  The  privilege  of  making  a  bridge  and  of  taking  tolls 
for  its  use,  is  a  franchise  in  which  the  public  has  an  interest  The 
tolls  being  a  franchise,  and  the  bridge  a  mere  easement,  it  is  for 
the  State  courts  to  determine  if  an  execution  could  attach  to  either 
the  franchise  or  the  structure  of  the  bridge  as  real  or  personal 
property,  p.  124. 

Cited  in  The  Louisville,  etc.,  R.  Co.  v.  Boney,  117  Ind.  606,  20  N. 
E.  434,  8  L.  R.  A.  438,  and  n.,  as  having  held  that  in  the  absence 
of  a  statute,  neither  the  franchise  nor  property  essential  to  its  en- 
joyment could  be  sold  on  execution;  Richardson  v.  Sibley,  11  Allen, 
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72,  87  Am.  Dec.  704,  holding  a  franchise  to  take  toll  cannot  be  sold, 
mortgaged,  or  taken  on  execution,  without  authority  of  the  legis- 
lature. See  note  to  35  Am.  St  Rep.  396,  on  sequestration  of  profits 
of  franchises. 

Creditor's  suit  —  Bridges. —  Circuit  Court  may  cause  possession 
to  be  taken  of  the  bridge  of  a  bridge  corporation,  against  which  a 
Judgment  has  been  rendered,  and  may  appoint  a  receiver  to  collect 
tolls  and  pay  them  into  court  for  the  purpose  of  discliarging  this 
Judgment,  when  the  execution  creditor  has  exhausted  his  legal  rem- 
edy, p.  125. 

Cited  and  principle  applied  in  White  Water,  etc.,  Canal  Co.  v. 
Vallette,  21  How.  422,  16  L.  157,  holding  a  receiver  of  property  of 
a  canal  company  may  be  appointed  in  a  suit  to  enforce  its  bonds; 
National  Foundry,  etc..  Works  v.  Oconto  Water  Co.,  52  Fed.  58, 
holding  both  plant  and  franchise  of  a  quasi  public  corporation  may 
be  sold  in  satisfaction  of  a  lien  of  a  materialman,  when  the  two 
cannot  be  separated  because  of  their  peculiar  public  use;  Meyer  v. 
Johnson,  53  Ala.  336,  holding  a  receiver  may  be  appointed  when  a 
company  in  receipt  of  tolls  and  income  more  than  sufficient  to  pay 
expenses,  refuses  to  apply  surplus  in  payment  of  a  Judgment  or 
mortgage  creditor;  State  v.  Northern  Central  R.  Co.,  18  Md.  216, 
holding  it  is  not  against  public  policy  to  appoint  a  receiver  over  the 
property  of  corporations;  Hale  v.  Railroad,  60  N.  H.  341,  holding 
that  expenditures  of  receiver  may  be  made  a  preferred  claim; 
Baxter  v.  Turnpike  Co.,  10  Lea,  491,  holding  a  court  of  chancery 
may  impound  the  tolls  of  a  turnpike  company  and  sell  its  entire 
property  and  franchises  for  the  benefit  of  creditors.  See  note  to 
15  Am.  Dec.  596,  on  exemption  of  corporate  property  from  execu- 
tion; notes  to  64  Am.  Dec.  484,  486,  on  appointments  of  receivers; 
note  to  90  Am.  Dec.  295,  on  what  may  be  reached  by  a  creditor's 
suit  Cited,  obiter,  in  Raih-oad  Co.  v.  James,  6  Wall.  752,  18  L.  856, 
as  to  Hen  of  a  Judgment  against  a  railroad,  under  Wisconsin  law, 
holding  that  a  sale  and  conveyance  under  decree  in  chancery  passed 
the  whole  interest  to  the  purchaser. 

Distinguished  in  Blake  v.  Alabama,  etc.,  R.  Co.,  6  Nat.  Bank.  Reg. 
335,  3  Fed.  Cas.  588,  as  not  warranting  the  appointment  of  a  re- 
ceiver to  take  possession  of  and  administer  property  already  in 
the  hands  of  another  court  and  in  process  of  administration. 

21  How.  126-146,  16  L.  55,  LIVERMORB  v.  JENCKBS. 

Assignment  for  benefit  of  creditors,  under  a  State  law  which 
allows  the  exclusion,  from  its  benefits,  of  those  creditors  who  refuse 
to  execute  releases,  is  valid  as  to  all  the  property  and  creditors  of 
the  assignee  wherever  situate,  If  valid  in  the  State  where  assignor 
and  assignee  reside,  and  free  from  fraud,  p.  146. 

Cited  and  principle  applied  in  Pitman  v.  Marquardt  20  Ind.  App. 
446,  50  N.  E.  898,  holding  that  a  valid  foreign  assignment,  affecting 
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property  in  Indiana,  will  be  upheld  there  if  not  contrary  to  the  law 
and  policy  of  State  of  Indiana;  Reynolds'  Appeal  104  Pa.  St  389, 
holding  tliat  full  effect  is  always  given  in  all  States  of  the  Union  to 
voluntary  assignments  for  benefit  of  creditors;  Keating  v.  Vaughn, 
61  Tex.  525,  holding  that  in  Texas  an  assignment  excluding  from 
its  benefit  creditors  who  refused  to  release  the  debtor,  was  valid 
by  direct  statute.  See  note  to  55  Am.  Rep.  133,  on  extra-territorial 
effect  of  assignments  for  creditors. 

Limited  In  Security  Trust  Co.  v.  Dodd  Mead,  173  U.  S.  628,  hold- 
ing such  assignment  under  State  Insolvent  laws.  Inoperative  on  prop- 
erty In  another  State. 

21  How.  146-170,  16  L.  86,  BARREDA  v.  SILSBEE. 

Shipping. —  Contingent  agreements  for  additional  rates  In  charter- 
parties  are  entitled  to  receive  a  liberal  Interpretation.  In  constru- 
ing them,  the  intention  must  generally  be  gathered  from  the  lan- 
guage, the  surrounding  circumstances,  and  the  subject-matter,  p. 
161. 

Citing  cases  which  apply  the  rule  are:  Nash  v.  Towne,  5  WalL 
699,  18  L.  529,  in  construing  a  contract  for  sale  of  flour  In  mid- 
winter, "  free  on  board,"  and  *'  now  stored; "  Merriam  v.  United 
States,  107  U.  S.  441,  27  L.  533,  2  S.  Ct  540,  holding  that  courts  may 
look  beyond  the  language  to  the  subject-matter  and  surrounding 
circumstances,  and  may  avail  themselves  of  the  same  light  which 
the  parties  had  when  the  contract  was  made;  Mobile,  etc.,  R.  Co. 
V.  Jurey,  111  U.  S.  592,  28  L.  530,  4  S.  Ct  569,  to  same  effect  In  con- 
struiujg  a  bill  of  lading  as  not  intended  to  exempt  the  railroad  com- 
pany from  any  of  the  liabilities  of  a  common  carrier;  Furbish  v. 
Sears,  2  Cliff.  456,  F.  O.  5,160,  where  surrounding  circumstances 
were  considered  in  ascertaining  scope  of  a  mortgage  intended  to 
secure  agreements;  Talbot  v.  Wakeman,  23  Fed.  Cas.  648,  in  con- 
struction of  a  charter-party,  under  seal,  admitting  extrinsic  evidence 
to  prove  tliat  one  of  the  joint  charterers  was  in  fact  agent  for 
another  party;  Wlckersham  v.  Singer,  29  Fed.  Cas.  1137.  holding 
that  where  wi-itten  instruments  are  invoked  to  affect  the  rights  of 
third  persons,  strangers  to  the  instrument  parol  evidence  is  always 
open  to  prove  the  truth,  however  contradictory  to  the  writing; 
Chicago,  etc.,  R.  Co.  v.  Pyne,  30  Fed.  88,  holding  court  must  resort 
to  extrinsic  circumstances  when  an  agreement  was  obscure,  im- 
perfect or  ambiguous;  McMillen  v.  Pratt  89  Wis.  623,  62  N.  W.  591, 
holding,  in  an  action  on  a  logging  contract  where  the  language  was 
susceptible  of  two  meanings,  the  court  will  Infer  the  intention  of 
the  parties  from  the  circumstances  attending  the  transaction.  Cited 
in  dissenting  opinion  in  Lowber  v.  Bangs,  2  Wall.  743,  17  L.  771, 
majority  holding  that  a  provision  in  a  charter-party  that  the  vessel 
would  proceed  to  another  port  **  with  all  possible  i^espatch,"  was 
a  condition  precedent  to  a  right  of  recovery. 
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Trial  —  Bnties  of  court  and  Jury. —  Admissibility  of  evidence  is 
for  the  court,  its  sufficiency  for  the  jury,  and  the  finding  of  the  jury 
of  the  result  is  conclusive  unless  a  new  tilal  Is  awarded,  pp.  166, 
167. 

Cited  and  principle  applied  In  Railroad  Ck>.  v.  Fraloff,  100  U.  S. 
32,  25  Lu  535,  holding  the  appellate  court  cannot  re-examine  facts 
tried  by  a  jury;  New  York,  etc.,  Co.  v.  Anderson,  50  Fed.  465,  1  U. 
S.  App.  176,  refusal  to  grant  a  new  trial  on  the  ground  that  ver- 
dict was  against  the  evidence  and  excessive  damages  cannot  be 
reviewed;  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  579,  7  U.  S. 
App.  359,  holding  that  the  overruling  of  a  motion  for  new  trial,  is 
not  a  subject  for  exception  in  Federal  courts;  Singer  Mfg.  Co.  v. 
BrlU,  54  Fed.  382,  7  U.  S.  App.  601,  holding  that  since  adoption  of 
seventh  amendment  to  Constitution,  on  writ  of  error.  Federal  courts 
were  confined  to  the  consideration  of  exceptions  to  the  evidence  and 
InstructlonB  given  or  refused;  Capital  Traction  Co.  v.  Hof,  174  U.  S. 
9,  19  S.  Ct.  584,  but  holding  jury  trial  provided  by  Congress  for 
District  of  Columbia,  not  a  jury  trial  within  the  common  law  and 
the  syllabus  rule. 

Trial. —  Where  the  effect  of  a  written  agreement,  collaterally  in- 
troduced as  evidence,  depends  not  merely  on  the  construction  and 
meaning  of  the  Instrument,  but  upon  extrinsic  facts  and  circum- 
stances, the  inferences  of  fact  to  be  drawn  from  it  must  be  left  to 
the  jury,  p.  168. 

Citing  cases  which  apply  the  rule  are:  Goddard  v.  Foster,  17 
Wall.  142,  21  L.  595,  sustaining  a  charge  to  the  jury  as  to  the  effect 
of  certain  correspondence  constituting  an  agreement;  Pence  v. 
Langdon,  99  U.  S.  581,  25  L.  421,  as  defining  the  duty  of  the  court 
in  construing  correspondence,  leaving  the  effect  to  the  jury;  West 
V.  Smith,  101  U.  S.  270,  25  L.  812,  saying  that  inferences  to  be 
drawn  from  a  written  instrument  collaterally  Introduced,  are  In- 
ferences of  fact  and  not  of  law,  and  of  course  open  to  explanation; 
M'Namee  v.  Hunt,  87  Fed.  301,  59  U.  S.  App.  14,  in  ascertaining 
the  effect  of  a  contractor's  contract  and  the  liability  of  the  em- 
ployer for  injuries  resulting  directly  from  the  acts  of  the  contractor; 
State  V.  Patterson,  68  Me.  475,  holding  that  it  was  for  the  court  to 
interpret  the  meaning  of  an  alleged  threatening  letter,  and  to  say 
if  it  conveyed  a  threat;  Rosewater  v.  Hoffman,  24  Neb.  234,  38  N. 
W.  862,  holding  the  inferences  to  be  drawn  from  an  agreement  in- 
troduced collaterally  are  of  fact,  not  of  law,  and  must  be  submitted 
to  the  jury;  Libby  v.  Company,  67  N.  H.  588,  32  Atl.  772,  holding 
that  in  a  suit  between  strangers  or  between  one  of  the  contractors 
and  a  stranger,  either  party  may  show  by  parol  that  the  written 
contract  was  made  by  mistake  or  fraud,  or  that  by  design  it  mis- 
represents the  true  transaction;  MuUer  v.  Mayor,  63  N.  Y.  360,  hold- 
ing that  the  effect  of  an  agreement  by  commissioners  as  to  the 
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iDtentlon  to  submit  the  whole  matter  of  compensation  to  the  comp- 
troller, was  one  of  fact  for  the  Jury;  Bruce  v.  John  L.  Roper  Lum- 
ber Ck).,  87  Va.  383,  24  Am.  St  Rep.  658,  13  S.  B.  153,  holding  It  was 
competent  for  a  stranger  to  a  contract  by  one  of  the  parties  to  the 
suit  to  show  what  was  the  true  meaning  and  scope  of  the  con- 
tract; Sheehy  v.  Duffy.  89  Wis.  17,  61  N.  W.  298,  holding  that  the 
inference  to  be  drawn  from  written  correspondence  for  an  attor- 
ney's compensation,  was  for  the  Jury;  Holmes  v.  Montauk  Steam- 
boat Co.,  i)3  Fed.  735,  submitting  charter-party  to  consideration  of 
Jury,  along  with  other  evidence,  on  question  whether  certain  insur- 
ance commissions  were  ag^ed  upon. 

Distinguished  in  United  States  v.  Shaw,  1  Cliff.  322,  F.  C.  16,266, 
holding  that  where  a  contract  is  to  be  sought  In  a  long  correspond- 
ence, it  is  for  the  court 

21  How.  170-184,  16  L.  119,  UNITED  STATES  V.  SUTTER. 

Public  lands  —  California  grants. —  The  grant  of  eleven  leagues 
of  land  to  John  A.  Sutter,  by  Alvarado,  governor  of  California,  in 
1841,  is  a  valid  claim  to  be  Confirmed  under  the  treaty  of  Guada- 
lupe Hidalgo,  pp.  171-178. 

Cited  and  approved  in  United  States  v.  Covillaud,  1  Black,  341,  17 
L.  40,  sustaining  petition  for  confirmation  of  certain  parties  deriv- 
ing title  from  Sutter  o'  portions  of  the  eleven  leagues.  Cited, 
obiter,  in  United  States  v.  Grimes,  2  Black,  612,  17  L.  352,  as  hav- 
ing decided  the  Sutter  claims  and  holding  that  those  who  claim 
under  the  Sobrante  claim  will  take  nothing. 

Evidence  —  Lost  documents. —  Loss  or  destruction  need  not  be 
proved  beyond -all  possibility  of  a  mistake.  There  must  be  a  moral 
certainty  that  the  best  evidence  has  been  produced,  within  the 
power  or  ability  of  the  litigant  p.  175. 

Cited  and  rule  applied  in  Woods  v.  Monte vallo,  etc.,  Co.,  84  Ala. 
564,  5  Am.  St  Rep.  396,  3  So.  477,  holding  a  reasonable  probability 
of  loss  is  sufficient,  which  may  be  shown  by  a  bona  fide  search  In 
likely  places;  Echols  v.  Hubbard,  90  Ala.  314,  7  So.  818,  where  there 
was  no  evidence  of  any  search,  secondary  evidence  of  contents  of 
a  deed  was  inadmissible;  Corbett  v.  Nutt,  18  Gratt  636,  admitting 
copy  of  a  will  on  proof  of  deposit  of  the  original  with  clerk  of  the 
Circuit  Court  and  its  subsequent  loss  by  fire. 

Public  lands  —  California  grants. — The  maps  made  by  Vioget  in 
1841,  form  the  basis  and  make  part  of  the  Sutter  grant  and  the  line 
showing  the  south  boundary  is  so  related  to  natural  objects  as  to 
be  easily  determined,  and  is  the  better  location,  p.  17G. 

Cited  and  ruling  adopted  in  The  Sutter  Case,  2  Wall.  584,  17  L. 
885,  finally  approving  a  survey  and  location  of  the  grant  made  in 
1859  by  Von  Schmidt  substantially  in  conformity  with  that  of 
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Vioget;  United  States  v.  Larkin,  26  Fed.  Gas.  868,  holding  that 
where  the  southern  boundary  of  a  Mexican  grant  was  determined 
by  natural  objects,  It  must  be  located  by  them,  although  described 
in  the  grant  by  an  erroneous  parallel  of  latitude;  Cornwall  ▼.  Cul- 
ver, 16  Cal.  427,  reaffirming  the  correctness  of  Yloget's  survey  and 
map. 

Public  lands  —  California  gprants. —  The  Mexican  regulations  of 
1828  provided  for  inquiries  as  to  qualiflcation  of  candidate,  and 
suitability  of  land  before  concession,  andlthe  Sutter  grant,  reciting 
compliance  with  these  requirements,  is  valid,  p.  177. 

Cited  and  approved  in  Homsby  v.  United  States,  10  WalL  237, 
19  lu  903,  showing  that  the  regulations  did  not  prescribe  any  par- 
ticular form  for  the  information,  and  that  in  Sutter's  case  they 
were  matters  of  general  notoriety;  Morehead  y.  United  States,  17 
Fed.  Cas.  738,  holding  that  where  the  governor  had  personal  knowl- 
edge, or  was  satisfied,  from  oral  information,  that  the  land  was 
vacant  and  that  petitioner  was  qualified,  the  grant  should  not  be 
avoided  because  no  "  informes  "  were  found  in  the  *'  expediente." 

Public  lands  —  California  grants. —  The  validity  of  Mexican 
grants  in  California  depends  on  the  laws  of  1824  and  1828,  author- 
izing the  political  chief  to  grant  lands  to  intending  colonists,  sub- 
ject to  the  approval  of  the  supreme  government,  p.  177. 

Cited  in  United  States  v.  Vallejo,  1  Black,  552,  17  L.  234,  hold- 
ing that  the  acts  of  1824,  and  regulations  of  1828,  were  the  only 
Mexican  laws  on  the  subject  of  granting  public  lands,  except  those 
relating  to  the  missions  and  towns. 

Public  lands  —  California  grants. —  When  the  original  claimant 
has  conveyed  his  estate  to  other  parties,  the  grantees  may  employ 
his  name  in  suits  to  establish  title,  p.  182. 

Cited,  applying  principle,  in  Castro  v.  Hendricks,  23  How.  442, 
16  L,  577,  holding  that  the  government  had  no  interest  in  mesne 
conveyances,  which  were  required  only  to  detei*mlne  If  there  was  a 
bona  fide  claimant;  United  States  v.  Covillaud,  1  Black,  341,  17  L. 
40,  holding  that  a  confirmation  in  the  name  of  the  original  grantee, 
divesting  the  legal  title  of  the  United  States,  is  binding  on  the  gov- 
ernment and  on  the  assignees. 

Evidence. —  An  exemplification  of  the  record  of  the  deeds  of 
government  officers,  conveying  parts  of  the  public  domain,  is  ad- 
missible as  evidence  of  the  same  dignity  as  the  grant  Itself,  p.  175. 

Cifed  and  principle  applied  in  United  States  v.  Vallejo,  1  Black, 
554,  17  L.  234,  where  a  Mexican  grant,  of  w-hich  no  record  appeared 
in  the  book  of  records,  was  refused  confirmation;  Chisolm  v.  Caines, 
67  Fed.  289,  accepting  an  exemplification  of  a  grant  from  the  crown 
of  land  in  Wingah  Bay,  South  Carolina,  out  of  the  office  of  secretary 
of  State;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  holding  that 
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where  the  law  required  a  survey  to  he  made,  returned  and  filed, 
there  was  no  valid  grant  until  the  conditions  were  complied  wlth» 
collecting  authorities. 

Public  lands. —  California  grant,  in  a  case  where  the  require- 
ments of  the  Mexican  law  had  not  been  complied  with,  nor  auy 
record  made  of  the  deed,  was  not  a  valid  claim  at  the  date  of  the 
treaty  of  Guadalupe  Hidalgo,  nor  entitled  to  recognition  by  the 
United  States,  pp.  178-182. 

Cited  and  same  ruling  applied  in  United  States  v.  Nye,  21  How. 
411,  16  L.  136,  to  a  similar  grant  by  Michaltorena,  alleged  to  have 
been  reported  on  favorably  by  Sutter,  under  a  general  jwwer  given 
him  by  the  governor;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13,  13  U. 
S.  App.  248,  in  case  of  California  grants,  there  is  no  presumption  of 
their  regularity,  but  it  must  be  proved. 

Miscellaneous.— United  States  v.  Yorba,  1  Wall.  423,  17  L.  637. 
as  an  example  of  a  Mexican  grant,  in  which  the  conditions  precedent 
for  cultivation,  etc.,  had  been  omitted,  because  previously  fulfilled, 
without  destroying  validity  of  the  grant;  United  States  v.  Sutter, 
27  Fed.  Cas.  1368,  being  a  farther  proceeding  in  the  District  Court 
on  the  remittitur  of  principal  case. 

21  How.  184r-195,  16  L.  106,  THE  JAMES  GRAY  v.  THE  JOHN 
FRASER. 

Commerce  —  Shipping. —  Municipal  ordinances,  prescribing  the 
anchorage  of  inbound  vessels  and  lighting  of  vessels  in  harbor  by 
night,  are  valid  and  enforceable  in  the  absence  of  any  confilcting 
law  of  Congress  or  general  rule  of  admiralty,  pp.  187,  188. 

Cited  and  rule  applied  in  tlie  following  cases,  where  the  statutes 
were  held  valid:  Railroad  Co.  v.  Fuller,  17  Wall.  568,  570,  21  L. 
714,  as  to  a  statute  requiring  railroad  companies  annually  to 
fix  and  post  copy  of  transportation  rates  in  its  depots,  reviewing 
authorities;  Hennington  v.  Georgia,  103  U.  S.  311,  41  L.  171,  16  S. 
Ct.  1091,  as  to  statute  of  Georgia,  prohibiting  the  transportation  of 
freight  on  Sundays,  reviewing  authorities;  The  Steam  Ferry-Boat 
Baltic,  2  Ben.  399,  F.  C.  822,  as  to  ordinance  of  city  of  New  York, 
prohibiting  anchorage  of  vessels  in  certain  places  on  the  East  river 
and  holding  violation  of  it  was  a  fault  contributing  to  the  collision; 
The  Helen,  5  Hughes,  122,  1  Fed.  922,  as  to  so  much  of  statute  of 
Maryland,  of  1867,  as  forbade  vessels  anchoring  in  certain  parts 
of  the  Annamessex  river;  Sherlock  v.  Ailing,  44  Ind.  196,  as  to 
section  784  of  the  code,  enabling  an  action  to  be  maintained  by  per- 
sonal representatives  of  a  deceased  for  death  caused  by  wrongful 
act  of  another;  State  v.  Fagan,  22  La.  Ann.  556,  as  to  statute  of 
1809,  creating  the  Crescent  City  Live-Stock  and  Slaughter-House 
Company;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  AtL  607,  as  to 
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the  oleomargarine  act  of  1886.  While  in  the  case  following  the  act 
was  held  invalid;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U.  S.  104, 
39  L.  912,  15  S.  Gt  804,  as  to  statute  of  Texas,  prohibiting  a  rail- 
road company  from  charging  a  greater  sum  for  transportation  of 
freight  than  specified  in  bill  of  lading,  collecting  authorities. 

Collision. —  Municipal  ordinances,  prescribing  the  anchorage  of 
vessels  in  the  harbor,  are  like  local  usages  of  navigation  in  differ- 
ent ports,  and  every  vessel  is  bound  to  take  notice  of  and  conform 
to  them.  But  a  lax  enforcement  of  the  regulation  by  the  authorities 
may  become  a  U8>ige  in  the  port,  and  if  a  breach  of  it  is  acquiesced 
In  by  the  local  authorities,  it  ought  not  to  be  more  rigidly  inter- 
preted and  enforced  by  the  courts,  pp.  187,  188. 

Cited  and  principle  applied  in  The  Steam  Tug  Packer,  10  Ben. 
531,  F.  G.  4,241,  holding  a  waiver  6t  a  port  regulation  as  to  place 
of  anchorage,  freed  a  vessel  from  blame  in  anchoring  there;  The 
Lady  Franklin,  2  Low.  223,  F.  C.  7,984,  holding  a  place  designated 
for  anchorage  by  the  harbor-master,  was  to  be  deemed  a  proper 
place;  Ralll  v.  Troop,  37  Fed.  801,  Ikolding  that  a  local  regulation  of 
the  port  of  Calcutta,  as  to  light  on  board  ship,  was  not  a  fault 
when  it  was  not  brought  to  the  knowledge  of  a  foreign  ship.  Re- 
ferred to,  obiter,  in  O'Neil  v.  Lears,  2  Sprague,  53,  F.  G.  10,530, 
where  the  decision  turned  on  breach  of  a  regulation  requiring  an 
anchor  watch  to  be  kept 

Collision. —  The  duties  of  tugmaster  are  to  keep  a  competent 
lookout,  to  see  that  he  vigilantly  performs  his  duty,  and  to  give 
reasonable  notice  of  intention  before  casting  off  the  tow.  He  is 
liable  for  a  collision  between  the  tow  and  another  vessel,  caused 
by  his  negligence,  pp.  191,  192. 

Cited  and  principle  applied  in  The  Margaret,  94  U.  S.  497,  24  L. 
147,  holding  that  the  highest  possible  degree  of  skill  and  care  was 
not  required  of  a  tug,  but  she  is  bound  to  exercise  reasonable  skill 
and  care;  The  St.  Nicholas,  49  Fed.  679,  holding  that  a  lookout  is 
always  necessary,  who  should  not  be  the  helmsman,  master  or  pilot; 
In  re  Humboldt  Lumber  Mfrs.  Assn.,  60  Fed.  443,  holding  a  tug 
wholly  to  blame  for  accident  to  a  tow  in  negligently  attempting  to 
cross  Humboldt  bar  in  dangerous  weather;  The  Hercules,  81  Fed. 
225,  holding  it  was  negligence  in  the  master  of  a  tug  not  to  be  aware 
of  the  position  of  a  sunken  rock  in  the  harbor. 

Cited  in  dissenting  opinions  in  Humboldt  Lumber  Mfrs.  Assn.  v. 
Ghristopherson,  73  Fed.  248,  44  U.  S.  App.  434,  majority  holding 
it  was  gross  negligence  for  a  tug  to  attempt  to  tow  a  vessel  over 
a  harbor  bar  in  a  dangerous  condition. 

Distinguished  in  The  J.  P.  Donaldson.  167  U.  S.  604,  42  L.  295, 
17  S.  Gt.  953,  holding  that  in  case  of  unforeseen  emergency,  it  is  on 
the  master  of  each  vessel  to  determine  what  shall  be  done. 
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ColUsion. —  The  tow  has  a  right  to  suppose  that  her  tug  will  keep 
proper  lookout  and  not  lead  her  into  dangerous  places,  from  which 
her  own  efforts  could  not  possibly  release  her,  pp.  193,  194. 

Cited  In  The  Galileo,  28  Fed.  474,  24  Blatchf.  121,  absolving  tow 
from  liability  for  collision  under  such  circumstances. 

Collision. —  A  ship  Is  not  liable  for  damages  which  she  could  not 
prevent.  Where  neither  ship  is  in  fault,  neither  can  be  charged 
with  any  portion  of  the  damage  the  other  has  sustained,  p.  194. 

Cited  and  principle  applied  in  Union  Steamship  Co.  v.  N.  Y.  &  Va. 
Steamship  Co.,  24  How.  313,  16  L.  701,  further  defining  "  inevitable 
accident,"  with  reference  to  a  collision;  The  Morning  Light,  2  Wall. 
55G,  17  L.  863,  holding  that  where  either  party  is  proved  negligent 
the  rule  does  not  apply;  Sterling  v.  The  Jamie  Cushman,  3  Cliff. 
637,  F.  C.  13,375,  holding  Inevit&ble  accident  was  never  admitted  as 
a  defense,  except  when  it  appears  neither  vessel  was  in  fault 

Distinguished  in  The  Chickasaw,  38  Fed.  362,  where  a  flat  is 
voluntarily  cut  adrift  by  a  steamboat  to  which  it  was  attached,  when 
in  a  sinking  condition,  and  in  order  to  preserve  the  steamboat  a 
subsequent  collision  between  the  flat  and  a  barge  moored  to  tbe 
wharf  is  not  an  inevitable  accident. 

Collision. —  To  entail  liability,  a  collision  must  in  some  degree 
be  occasioned  by  fault  of  the  colliding  ship;  so,  where  a  collision 
is  forced  upon  a  tow,  and  not  by  any  fault  or  negligence  on  her 
part,  she  ought  not  to  be  answerable  for  the  consequences,  p.  194. 

Citing  cases  which  apply  this  principle  are:  Sturgis  v.  Boyer, 
24  How.  124,  16  L.  595,  holding  a  tug  responsible  for  entire  dam- 
age to  a  lighter  by  collision,  tug  and  tow  being  lashed  together 
and  \>oth  under  command  of  master  of  tug:  The  Schooner  Swallow, 
8  Ben.  227,  F.  C.  13,663,  where  one  of  three  tows  collided  with  a 
vessel  at  anchor,  held,  the  tug  was  wholly  liable  and  not  the  tow; 
The  Frank  Moffat,  2  Flipp.  295,  F.  C.  5,060,  holding  in  collision  on 
tbe  great  lakes  that  if  by  negligence  of  the  tug  the  tow  Is  drawn 
off  her  course,  the  tug  is  responsible;  if  by  negligence  of  the  tow 
she  sheers  out  of  her  course,  she  alone  is  liable;  Gilman  v.  The 
Tyler,  3  Woods,  113,  F.  C.  5,446,  holding  the  burden  of  proof  of  negli- 
gence and  want  of  skill  is  on  the  libellant,  the  mere  fact  of  col- 
lision does  not  prove  it;  The  Belknap,  2  Low.  285,  F.  C.  1,244,  hold- 
ing the  general  practice  was  to  consider  the  tug  responsible,  unless 
actual  fault  proved  to  lie  with  the  tow;  The  Galileo,  28  Fed.  474,  in 
collision  of  tow  with  an  approaching  steamer,  held,  that  the  former 
was  under  no  obligation  to  cast  off  until  it  was  obviously  necessary 
to  avoid  collision;  The  Express,  46  Fed.  861,  holding  tug  and  tow 
both  liable  as  joint  participators  in  the  navigation  of  the  tow  under 
circumstances  of  the  case;  The  Doris  Eckhoff,  50  Fed.  136,  1  TJ.  S. 
App.  129,  where  the  tug  was  under  command  and  direction  of  her 
own  master,  who  gave  orders  to  the  tow,  held,  the  tow  was  under 
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no  responsibility  for  a  collision;  The  Express,  52  Fed.  803,  1  U.  S. 
App.  G58,  commenting  on  the  opinion  in  principal  case  as  imply- 
ing that  the  tow  would  have  been  responsible  If  she  had  not 
adopted  active  measures  herself  to  avoid  collision;  Nelson  v.  The 
Goliah,  17  Fed.  Cas.  1320,  applying  rule  in  a  case  of  collision  be- 
tween a  tow  and  another  vessel,  where  those  in  charge  of  the  ves- 
sels jointly  participated  in  their  control;  Union  Steamship  Ck>.  v. 
Nottlnghams,  17  Gratt  120,  91  Am.  Dec.  380,  In  a  collision  between 
a  sailing  vessel  and  steamer,  the  mere  fact  of  collision  does  not 
raise  a  presumption  of  negligence  against  the  steamer.  See  note  to 
45  Am.  Dec.  56,  on  Tug  and  Tow. 

Distinguished  in  Killam  v.  Schooner  Brie,  8  Cliff.  459,  F.  C. 
7,765,  holding  that  the  absence  of  a  competent  lookout  rendered 
one  of  the  vessels  in  fault;  The  Galileo,  24  Blatchf.  121,  holding 
that  being  a  tow,  does  not  absolve  the  vessel  from  the  duty  of  tak- 
ing reasonable  precautions  to  avoid  a  collision.  Mlsclted  apparently 
in  Dutton  v.  Steam  Tug  Express,  3  Cliff.  468,  F.  C.  4,209,  holding 
that  in  cases  where  tow  is  propelled  by  a  hawser  between  forward 
part  .of  tow  and  stem  of  tug,  both  vessels  have  duties  to  perform. 

ColliBion. —  When  neither  ship  Is  In  fault  each  bears  its  own 
loss,  when  both  are  at  fault,  the  loss  must  be  equally  divided,  pp. 
194,  195. 

Citing  cases  which  apply  the  rule  are:  The  North  Star,  106  U.  S. 
22,  27  L.  93, 1  S.  Ct.  46,  according  to  the  general  maritime  law,  when 
collision  occurs  by  fault  of  both  parties,  the  entire  damage  to  both 
is  added  and  equally  divided,  and  thereupon  arises  a  liability  of  one 
to  pay  the  other  what  is  necessary  to  equalize  the  burden;  Ralll 
V.  Troop,  157  U.  S.  406,  39  L.  751,  15  S.  Ct  665,  holding  that  the 
scuttling  of  a  ship  on  fire,  by  the  municipal  authorities  of  a  port, 
without  direction  of  master,  is  not  a  general  average  loss;  The 
John  G.  Stevens,  170  U.  S.  122.  42  L.  973,  18  S.  Ct.  548,  maritime 
law  impresses  on  the  vessel  in  fault  In  collision  a  maritime  lien 
which  takes  precedence  of  a  prior  maritime  lien  for  supplies.  See 
note  to  45  Am.  Dec.  56,  on  Tug  and  Tow.  Cited  in  dissenting  opin- 
ion In  Brady  v.  Jefferson,  5  Houst.  87,  majority  holding  that  a  tug 
having  a  string  of  barges  In  tow  was  liable  for  collision  of  one 
barge  with  a  sloop  towed  In  opposite  direction. 

Admiralty.—  In  this  case  the  court,  on  appeal,  having  found  both 
ships  at  anchor  and  a  colliding  tug  at  fault,  remanded  cause,  direct- 
ing method  of  adjusting  loss,  p.  195. 

Cited  In  The  Sapphire,  18  Wall.  55,  21  L.  816,  as  example  of  a 
directory  decree. 

Miscellaneous.—  Cited  in  United  States  v.  The  Ohio,  27  Fed.  Cas. 
227,  as  an  example  of  a  proceeding  against  a  vessel,  arguendo,  that 
a  vessel  had  legal  attributes  and  rights,  and  may  incur  legal  re- 
sponsibilities. 
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21  How.  195-202,  16  L.  04,  INSURANCE  CO.  v.  MORDECAI. 

Api>eal  and  error. —  A  writ  of  error  must  be  made  returnable 
to  first  day  of  term,  i.  e.,  first  Monday  in  December.  If  made  re- 
turnable to  any  other  day,  it  is  erroneous,  and  will  be  dismissed 
on  motion;  it  cannot  be  amended,  pp.  200,  201. 

Cited  and  rule  applied  in  Porter  y.  Foley,  21  How.  394,  16  L.  154, 
dismissing  writ  returnable  third  Monday  in  January;  Castro  ▼• 
United  States,  3  Wall.  50,  18  L.  164,  holding  the  writ  of  error  or 
allowance  of  appeal  must  be  returned  to  the  next  term  of  the  Su- 
preme Court  after  the  writ  is  sued  out  or  appeal  allowed;  Agri- 
cultural Co.  V.  Pierce  Co.,  6  Wall.  246,  18  L.  740,  dismissing  writ 
made  returnable  second  Monday  of  December  next  after  its  date; 
City  of  Washington  v.  Dennison,  6  Wall.  496,  18  L.  863,  holding,  if 
the  writ  of  error  is  sued  out  before  the  first  day  of  the  term,  it 
must  be  returnable  on  the  first  day  of  next  term,  and  if  sued  out 
after,  it  must  be  made  returnable  the  first  day  of  succeeding  term; 
Walton  V.  Marietta  Chair  Co.,  157  U.  S.  345.*  346,  39  L.  726,  727,  15 
8.  Ct  627,  showing  that  since  the  act  of  1872,  amendments  were 
allowed  in  the  writ,  but  that  it  lay  in  the  discretion  of  the  court, 
and  collecting  authorities.  Cited,  arguendo,  in  Sammis  v.  Wight- 
man,  25  Fla.  553,  6  So.  174,  holding  that  a  writ  of  error  and  sci.  fa. 
ad  audiendum  errores  should  be  made  returnable  to  first  day  of  term 
next  succeeding  the  first  term  of  Supreme  Court,  in  case  where 
service  of  the  sci.  fa.  could  not  be  made  at  least  twenty-five  days 
before  the  first  day  of  first  term. 

Distinguished  in  Cotter  v.  Alabama,  G.  S.  R.  Co.,  61  Fed.  750,  22 
U.  S.  App.  372,  remarking  that  this  decision  led  to  adoption  of 
revised  statutes,  section  1005,  changing  the  rule. 

Supreme  Court. —  The  writ  of  error,  being  returnable  on  the  first 
day,  plaintiff  may  then  file  the  transcript  When  permission  is 
given  to  return  the  writ  and  file  transcript  at  a  subsequent  day,  it 
is  for  convenience;  the  term  is  considered  as  but  one  period  of 
time,  as  one  day,  and  that  day  the  first  of  the  term,  p.  201. 

Cited  and  rule  applied  in  The  Lucy,  8  Wall.  309,  19  L.  895,  dis- 
missing cause  because  record  not  filed  before  the  end  of  the  term 
succeeding  the  allowance  of  the  appeal;  Woolridge  v.  M'Kenna, 
8  Fed.  665,  holding  the  statutory  provision  for  filing  transcript  on 
removal  of  a  cause  is  not  mandatory  but  directory,  the  court  may 
enlarge  the  time  or  allow  filing  nunc  pro  tunc. 

Appeal  and  error. —  Citation  on  writ  of  error  cannot  be  issued 
by  any  one  but  the  Judge  or  justice  who  allows  the  writ,  p.  202. 

Cited  as  authority  In  West  v.  Irwin,  54  Fed.  420,  9  U.  S.  App.  547, 
but  question  not  considered  by  the  court. 
Distinguished  In  Farmers'  Loan,  etc.,  Co.  v.  Chicago,  etc.,  R. 
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Co.,  73  Fed.  316,  34  U.  S.  App.  626,  saying  that  later  cases  indicate 
a  more  liberal  construction  of  revised  statutes,  section  099. 

Appeid  and  error. —  A  writ  of  error,  differing  in  any  material  re- 
spect from  the  form  adopted  after  passage  of  the  act  of  Congress 
of  May  8,  1792,  is  without  authority  of  law,  and  will  not  bring  up 
the  case  to  the  Supreme  Court,  p.  200. 

Cited  and  rule  applied  in  Moulder  v.  Forrest,  154  U.  S.  667,  19  L. 
154,  14  S.  Ct  1207,  holding  a  writ  fatally  defective  if  it  omits  the 
**  teste." 

21  How.  202-223,  16  L.  73,  PHILADELPHIA.  ETC.,  R.  R.  CO.  v. 
QUIGLEY. 

Corporations. —  For  the  performance  of  corporate  acts,  corporate 
bodies  adopt  the  principle  of  representation;  their  powers  are  placed 
in  the  hands  of  a  governing  body,  for  whose  acts  the  corporation 
Is  responsible,  p.  210. 

The  following  citing  cases  apply  the  rule:  Lord  v.  O.  N.,  etc., 
Co.,  4  Sawy.  302,  F.  C.  8,506,  holding,  if  a  ship  is  properly  officered 
and  manned,  and  in  all  respects  seaworthy  when  she  leaves  port, 
the  owner  is  not  liable  for  loss  from  subsequent  negligence  of  the 
master  or  crew  without  his  knowledge  or  privity;  Lewis  v.  Meier, 
4  McCrary,  288,  14  Fed.  313,  stating  as  the  true  rule  that  acts  of 
directors  in  the  course  and  within  the  scope  of  their  powers  and 
duties,  even  if  unlawful  and  tortious,  are  acts  of  the  corporation; 
Hill  Mfg.  Co.  V.  Providence,  etc.,  S.  S.  Co.,  113  Mass.  500,  18  Am. 
Rep.  532,  holding  that  a  loss  of  goods  on  a  ship  by  fire,  happening 
by  neglect  of  the  corporation  shipowners,  is  not  a  loss  incurred 
without  the  privity  or  knowledge  of  the  owners  of  the  vessel;  Wil- 
liams V.  Planters*  Ins.  Co.,  57  Miss.  764,  34  Am.  Rep.  495,  holding 
that  a  corporation  may  be  held  liable  for  a  malicious  prosecution 
conducted  by  its  officers  or  agents.  See  also  note  to  34  Am.  Rep. 
497,  as  to  liability  of  corporations  for  tortious  acts. 

distinguished  in  Craig  v.  Continental  Ins.  Co.,  26  Fed.  800,  holding 
that  the  knowledge  and  privity  of  the  wrecking  master  of  an  in- 
surance company,  is  not  the  knowledge  and  privity  of  the  corpo- 
ration. 

Corporations. —  A  corporation  is  responsible  for  acts  done  by  its 
agents,  either  In  contractu  or  in  delicto,  in  the  course  of  its  busi- 
ness, and  of  their  employment,  and  actions  may  be  maintained 
against  a  corporation  for  libel  or  other  torts,  p.  210. 

Citing  cases  which  apply  the  principle  are:  Railroad  Co.  y. 
Howard,  7  Wall.  413.  19  L.  121,  holding  a  railroad  corporation  hay- 
ing power  to  execute  its  own  bonds  to  make  Its  road,  may  guar- 
antee railroad  aid  bonds  of  cities  and  counties  and  become  liable 
to  the  holders  as  the  obligors;  Merchants'  Bank  v.  State  Bank,  10 
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Wall.  645,  19  li.  1018,  holding  that  for  corporate  wrongs,  the  doc- 
trine of  ultra  yires  has  no  application;  Orleans  v.  Piatt,  99  U.  S. 
082,  25  L.  406,   holding  the  judgment  of  the  connty  Judge  con- 
clusive as  to  the  poVer  of  a  town  to  subscribe  for  shares  in  railway 
stock  and  to  issue  bonds  in  payment;  National  Bank  y.  Graham, 
100  U.  S.  702,  25  L.  751,  holding  that  a  national  bank  is  liable  for 
damages  occasioned  by  the  loss  through  gross  negligence  of  a  spe- 
cial deposit  made  with  it  with  the  knowledge  and  acquiescence  of 
its  officers  and  directors;  Salt  Lake  City  y.  Hollister,  118  U.  S.  261, 
30  L.  177,  6  S.  Gt  1058,  holding  that  a  municipal  corporation  en- 
gaged in  the  business  of  distilling  spirits,  is  subject  to  internal 
reyenue  taxation,  and  cannot  plead  ultra  ylres;  Steamboat  Ck).  y. 
Brockett,  121  U.  S.  645,  30  L.  1051,  7  S.  Ct  1041,  holding  company 
liable  for  injuries  done  by  its  servants  in  removing  passenger  vdth 
unnecessary  force;  Denver,  etc.,  R.  B.  Co.  v.  Harris,  122  XJ.  S.  607, 
30  L.  1148,  7  S.  Gt  1289,  holding  ralkoad  company  liable  for  injuries 
to  a  servant  of  another  corporation  when  taking  forcible  possession 
of  the  corporation's  property;  Lake  Shore,  etc.,  R.  R.  Go.  v.  Pren- 
tice. 147  U.  S.  110,  37  L.  102.  13  S.  Gt  264,  holding  that  the  malice 
necessary  to  support  an  action  for  libel  or  a  malicious  prosecution, 
if  proved  in  the  agent,  may  be  imputed  to  the  corporation;  Pendle- 
ton V.  Kinsley,  3  Gliff.  424,  P.  G.  10,922,  holding  owner  of  a  steam- 
boat liable  for  injuries  inflicted  on  a  passenger  by  unauthorized  act 
of  the  clerk  of  the  steamer;  Pressley  v.  Mobile,  etc.,  R.  R.  Go.,  4 
Woods,  570,  15  Fed.  201,  holding  a  railroad  company  not  liable  in 
a  suit  for  malicious  prosecution  instituted  by  its  agent,  unless  it 
were  shown  that  the  agent's  act  had  been  authorized  or  ratified 
by  it,  the  act  not  being  within   ""^  scope  of  its  agency;  Nevada 
Bank  v.  Portland  Nat  Bank,  59  Fed.  341,  holding  a  national  bank 
is  liable  for  fraudulent  representations  made  by  it  through  its  cash- 
ier as  to  the  financial  responsibility  of  a  customer;  United  States  v. 
Kelso,  86  Fed.  306,  holding  a  corporation  may  be  subject  to  a  fine 
for  violating  the  eight-hour  law,  act  of  August  1,  1892;  Southern 
Exp.  Go.  v.  Platten,  93  Fed.  939,  holding  corporation  liable  for  as- 
sault committed  by  its  detective;  Times  Pub.  Go.  v.  Carlisle,  94  Fed. 
774,  publishing  corporation  liable  for  punitive  damages  for  libel  by 
its  agents;  South,  etc.,  R.  R.  Go.  v.  GhappeU,  61  Ala.  530,  holding 
a  corporation  was  liable  for  personal  injuries  received  by  falling 
into  an  unguarded  ditch  dug  by  it  in  a  public  highway;  Jordan  v. 
Ala.  G.  S.  R.  Go.,  74  Ala.  87,  88,  89,  49  Am.  Rep.  801,  802,  804,  hold- 
ing an  action  on  the  case  for  a  malicious  prosecution  may  be  main- 
tained against  a  corporation;  Central  R.  R.,  etc..  Go.  v.  Smith,  76 
Ala.  582,  52  Am.  Rep.  357,  holding  that  corporations  are  liable  for 
the  consequences  of  tortious  acts  done  by  its  authority;  Atlantic 
Glass  Go.  y.  Paulk,  83  Ala.  406,  8  So.  801,  holding  that  an  action 
for  libel  may  be  maintained  against  a  partnership  by  its  firm  name, 
collecting  authorities  for  actions  against  corporations;  Maynard  v. 
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F.  F.  Ins.  Co.,  34  Cal.  57,  91  Am.  Dec.  677,  holding  that  the  manifest 
motives  of  directors  In  passing  a  resolution  dismissing  an  employe 
are  to  be  imputed  to  the  corporation;  Gasway  y.  Atlanta,  etc.,  R.  R. 
Co.,  58  Ga.  219,  holding  that  all  questions  about  negligence,  etc.,  of 
agents  of  corporations  and  their  liability  depended,  in  that  State, 
on  the  code,  section  1680;  Donaldson  v.  Mississippi,  etc.,  R.  R.  Co.,  18 
Iowa,  285,  87  Am.  Dec.  394,  holding  corporations  are  indictable  for 
acts  of  misfeasance  as  well  as  non-feasance,  collecting  numerous 
authorities;  Fogg  y.  Boston,  etc.,  R.  R.  Co.,  148  Mass.  516,  12  Am. 
St  Rep.  585,  20  N.  E.  109,  holding  a  railroad  company  liable  for 
ratifying  publication  of  a  libellous  article  in  a  newspaper  by  post- 
ing it  in  its  office  in  same  street  as  plaintifTs  office;  Nlms  y.  Mount 
Hermon  Boys'  School,  160  Mass.  178,  39  Am.  St  Rep.  469,  35  N. 
E.  777,  22  L.  R.  A.  366,  holding  that  an  educational  corporation 
could  not  plead  ultra  yires  as  defense  to  an  action  for  personal 
injuries  received  on  its  ferry-boat;  Fitzgerald  y.  Fitzgerald,  etc.. 
Construction  Co.,  41  Neb.  415,  59  N.  W.  846,  holding  a  railroad  cor- 
poration liable  to  its  stockholders  for  the  torts  of  its  officers  by  en- 
tering into  fraudulent  contracts  with  a  construction  company; 
Brokaw  v.  N.  J.  R.  R.  Co.,  32  N.  J.  L.  330.  331,  90  Am.  Dec.  661,  663, 
holding  an  action  for  an  assault  and  battery  will  lie  against  a  cor- 
poration, collecting  numerous  authorities  on  corporation  liabilities; 
N.  Y.,  etc.,  R.  R.  Co.  y.  Schuyler,  34  N.  Y.  50,  deciding  that  a  corpo- 
ration is  liable  for  the  act  of  its  officer  in  permitting  a  fraudulent 
transfer  of  stock;  Hussey  v.  Railroad,  98  N.  C.  42,  2  Am.  St.  Rep. 
315,  8  S.  B.  926,  holding  that  an  action  would  lie  against  a  corpora- 
tion for  the  act  of  its  general  manager  in  preferring  a  charge  of 
embezzlement  against  an  employee;  Atlantic  &  G.  W.  R.  R.  Cd.  y. 
Dunn,  19  Ohio  St  169,  2  Am.  Rep.  385,  where  a  company  held 
liable  for  the  acts  of  a  conductor  in  putting  a  passenger  off  a  train 
in  the  middle  of  the  night  in  an  uninhabited  part  of  the  country; 
Pennsylvania  R.  R.  Co.  v.  Yandiver,  42  Pa.  St  370,  82  Am.  Dec. 
521,  holding  a  company  liable  for  injuries  resulting  from  putting 
a  passenger  off  train  for  refusing  to  pay  fare  or  produce  ticket; 
Wheless  v.  Second  Nat  Bank,  1  Baxt  474,  25  Am.  Rep.  786,  ruling 
as  to  liability  of  a  corporation  for  maliciously  suing  out  an  attach- 
ment; Missouri  Pac.  R.  R.  Co.  v.  Richmond,  73  Tex.  572,  15  Am.  St 
Rep.  797,  11  S.  W.  556,  4  L.  R.  A.  282,  and  n.,  holding  that  a  cor- 
poration may  become  civilly  responsible  for  libel,  collecting  au- 
thorities; Tex.  &  Pac.  R.  R.  Co.  v.  Woodall,  2  Tex.  Civ.  App.  417, 
holding  that  neither  corporations  nor  individuals  should  be  punished 
for  the  malicious  acts  of  their  agents;  State  v.  B.  &  O.  R.  R.  Co., 
15  W.  Ya.  374,  36  Am.  Rep.  806,  holding  that  a  corporation  may  be 
indicted  for  breach  of  the  Sunday  observance  law;  Waldo  v.  Chi- 
cago, etc.,  R.  R.  Co.,  14  Wis.  585,  holding  that  the  company  was 
responsible  for  the  fraudulent  representations  of  its  agents  as  to 
the  condition  of  the  road  and  value  of  Its  stock.    See  also  notes 
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to  13  Am.  Dec.  597,  64  Am.  Dec.  86,  100  Am.  Dec.  358,  and  36  Am. 
Rep.  594,  on  liability  of  corporations  for  torts  of  their  agents. 

Distinguished  In  Lake  Shore,  etc.,  R.  R.  Co.  v.  Prentice,  147  TJ. 
S.  109,  37  L.  102, 13  S.  Gt  263,  holding  a  railroad  company  not  Uable 
for  the  wanton  and  oppressive  arrest  of  a  passenger  by  the  con- 
ductor, not  authorized  or  ratified;  Downing  y.  Mason  Co.,  87  Ky. 
209,  12  Am.  St.  Rep.  473,  8  S.  W.  264,  holding  a  county  not 
liable  for  neglect  or  tort  of  Its  officers;  First  Nat  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  29o,  19  Am.  Rep.  189,  holding  that  a 
national  bank  Is  not  liable  as  a  gratuitous  bailee  for  bonds  depos- 
ited with  it  for  safe-keeping.  Denied  in  Owsley  y.  Montgomery, 
etc.,  R.  R.  Co.,  37  Ala.  564,  holding  a  corporation  not  liable  to  be 
sued  for  a  malicious  prosecution.  (Note  this  case  was  oyerruled 
by  Jordan  y.  Ala.  G.  S.  R.  Co.,  74  Ala.  87,  yide  supra.) 

IdbeL^A  communication  by  the  president  and  directors  of  a 
corporation  to  their  constituents,  of  the  results  of  an  Inyestlgatlon 
of  the  conduct  of  their  ofllcers  and  agents,  and  their  conclusions 
thereon,  is  privileged  in  the  absence  of  any  malice  of  bad  faith, 
p.  212. 

Cited  and  principle  applied  In  De  S6nancour  v.  Socl^t6  La  Pr6- 
yoyance,  146  Mass.  618,  16  N.  E.  555,  holding  that  the  unauthorized 
printing  of  a  libellous  report  by  a  committee  appointed  to  investigate 
a  bill,  was  not  publication  by  the  association;  M.  P.  R.  Co.  v.  Behee^ 
2  Tex.  Civ.  App.  109,  21  S.  W.  385,  holding  that  a  publication  by  a 
railway  company  for  its  own  use,  of  a  list  of  discharged  employees, 
with  reasons  for  their  discharge.  Is  privileged. 

Libel  and  slander.—  While  the  report  of  corporate  directors  upon 
an  investigation  of  the  conduct  of  its  officers  is  privileged,  the  same 
cannot  be  said  of  It  when  published  in  pamphlet  or  book  form  for 
distribution  among  stockholders,  p.  212. 

Cited  and  principle  applied  in  Maynard  v.  F.  F.  Ins.  Co.,  34  Cal. 
52,  91  Am.  Dec.  673,  holding  an  entry  on  books  of  a  corporation, 
that  for  good  cause  It  resolved  to  dismiss  psalntifT  from  Its  service, 
privileged;  School  District  v.  Alderson,  6  Dak.  Ter.  158,  41  N.  W. 
470,  holding  that  a  quasi  public  corporation  was  not  liable  for  the 
neglect  or  wrongful  acts  of  its  officers,  unless  by  special  provision 
of  statute;  Montgomery  v.  Knox,  23  Fla.  009,  3  So.  218,  holding 
that  a  publication  In  regard  to  business,  made  by  one  having  an 
Interest  therein,  and  only  tx)  others  also  having  an  interest,  Is 
privileged;  King  v.  Patterson,  49  N.  J.  L.  426,  60  Am.  Rep.  629,  9  Atl. 
709,  holding  that  a  communication  by  a  party,  made  on  a  subject- 
matter  in  which  he  has  a  duty,  is  privileged,  when  made  to  persons 
having  a  corresponding  Interest  In  it;  Klinck  v.  Colby,  46  N.  Y.  433, 
7  Am.  Rep.  364,  a  written  communication  between  private  persons 
concerning  their  own  affairs  Is  prima  facie  privileged. 
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Libel  and  Blander.— A  libellous  publication  subsequent  to  bring- 
ing of  suit  for  libel  upon  the  alleged  libel  as  originally  framed, 
cannot  be  shown  in  suit,  p.  213. 

See  note  to  72  Am.  Dec.  436,  on  words  spoken  subsequent  to 
commencement  of  suit  for  slander. 

Damages  —  Libel  and  slander.— Exemplary  damages  should  only 
be  given  in  libel  or  other  suit  for  tort  when  injury  is  inflicted  malic- 
iously. Malice  means  that  the  act  was  conceived  in  the  spirit  of 
mischief  or  of  criminal  indifference  to  civil  obligations,  pp.  213,  214. 

A  large  number  of  citing  cases  applying  this  rule  are  grouped 
below:  Milwaukee,  etc.,  R.  R.  Co.  v.  Arms,  91  TJ.  S.  493,  23  L.  376, 
holding  in  an  action  for  damages  for  personal  injuries,  there  can- 
not be  willful  misconduct  to  authorize  the  giving  of  exemplary  dam- 
ages; Barry  v.  Edmunds,  116  TJ.  S.  563,  29  I>.  733,  6  S.  Ct.  508, 
holding  that  in  an  action  for  trespass  accompanied  by  malice,  the 
plaintiff  may  recover  exemplary  damages  in  excess  of  the  amount 
of  his  injuries;  Denver,  etc.,  R.  R.  Co.  v.  Harris,  122  TJ.  S.  609,  30  L. 
1148,  7  S.  Ct.  1290,  holding  an  employee  of  a  corporation  entitled 
to  punitive  damages,  whose  property  was  attached  and  taken  posses- 
sion of  by  force  of  arms;  Lake  Shore,  etc.,  R.  R.  Co.  v.  Prentice, 
147  U.  S.  107,  111,  112,  37  L.  101,  102,  103.  13  S.  Ct  263,  264,  265, 
a  railway  company  held  not  liable  for  punitive  damages  for  an 
illegal  arrest  of  a  passenger  by  a  conductor  which  it  has  in  no 
way  authorized  or  ratified;  Scott  v.  Donald,  165  TJ.  S.  88,  41  L.  638, 
17  S.  Ct.  268,  holding  that  State  constables  in  intentionally,  malic- 
iously and  repeatedly  seizing  packages  of  wines  and  liquors  from 
railroad  companies  under  an  illegal  State  law,  were  liable  to  ex- 
emplary damages;  Washington  Gas,  etc.,  Co.  v.  Lansden,  172  U.  S. 
543,  19  S.  Ct  300,  holding  as  settled  law  that  a  corporation  covld  be 
held  responsible  for  publication  of  a  libel;  Copley  v.  Grover  & 
Baker  S.  M.  Co.,  2  Woods,  497,  F.  C.  3,213,  holding  a  private  corpo- 
ration is  liable  in  an  action  for  malicious  prosecution;  Brown  v. 
Memphis,  etc.,  R.  R.  Co.,  7  Fed.  63,  defining  rule  of  malice  where  the 
offense  is  against  the  particular  Individual,  and  where  it  is  also 
against  the  public;  Malloy  v.  Bennett,  15  Fed.  374,  holding  the  right 
to  recover  exemplary  damages  is  not  peculiar  to  acts  of  defamation, 
nor  limited  to  cases  where  the  injury  has  resulted;  New  York,  etc., 
R.  R.  Co.  V.  Bennett,  50  Fed.  502,  6  U.  S.  App.  95,  holding  that  the  re- 
moval without  violence  of  a  woman  and  two  children  from  a  train 
on  which  they  were  not  entitled  to  travel  did  not  entitle  the  plaintiff 
to  damages;  Morning  Journal  Association  v.  Rutherford,  51  Fed. 
515,  1  U.  S.  App.  296,  16  L.  R.  A.  804,  holding  a  newspaper  liable 
to  exemplary  damages  for  publishing  a  false  and  libellous  article 
clipped  from  another  paper  without  inquiry  or  Justifiable  motive; 
Press  Pub.  Co.  v.  McDonald,  63  Fed.  245,  26  U.  S.  App.  167,  26 
L.  R.  A.  535,  where  punitory  damages  were  awarded  against  a 
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newspaper  for  publishing  an  out-of-town  despatch  rendered  libellous 
by  an  error  in  transmission,  without  having  same  repeated  for  ac- 
curacy; Times  Pub.  Co.  v.  Carlisle,  94  Fed.  768,  774,  corporation 
liable  for  punitive  damages  for  libel;  Llenkauf  v.  Morris,  66  Ala. 
414,  holding  that  the  obligors  on  a  sheriff's  bond  could  not  be  charged 
with  exemplary  damages  for  a  wrongful  levy  made  in  good  faith; 
Hughes  V.  Anderson,  68  Ala.  283,  44  Am.  Rep.  148,  holding  exem- 
plary damages  may  be  recovered  for  maliciously  overflowing  plain- 
tiff's land  by  digging  ditches  on  adjoining  lands  on  a  higher  eleva- 
tion; Jefferson  Co.  S.  Bank  v.  Ebom,  84  Ala.  534,  4  So.  390,  a  corpo- 
ration held  liable  for  exemplary  damages  in  wrongfully  and  malic- 
iously suing  out  an  attachment  by  its  agent;  Railway  v.  HaU. 
53  Ark.  10,  13  S.  W.  140,  refusing  exemplary  damages  where  the 
company's  engineer  occasioned  an  accident  while  in  the  perform- 
ance of  his  duty;  Smith  v.  Bagwell,  19  Fla.  127,  45  Am.  Rep.  18, 
liolding  In  actions  for  trespass  for  assault  and  battery  a  jury  may 
Inflict  exemplary  damages;  Casey  v.  Hulgan,  118  Ind.  592,  21  N.  B. 
322,  holding  that  in  an  action  for  slander,  if  express  malice  is 
proved,  the  jury  may  give  exemplary  damages;  Citizens'  Street  R. 
R.  Co.  V.  Willoeby,  134  Ind.  570,  33  N.  E.  629,  in  action  for  damages 
for  injuries  received  in  being  thrown  off  a  street  car,  held,  if  the 
jury  found  that  the  conductor  acted  with  oppressive  malice  or  with 
a  heedless  disregard  of  consequences,  they  might  give  exemplary 
damages;  Callaway  v.  Mellett,  15  Ind.  App.  374,  57  Am.  St  Rep. 
244,  44  N.  E.  200,  allowing  exemplary  damages  to  a  passenger 
ejected  from  a  train  for  having  a  useless  ticket  sold  to  him  by  the 
ticket  agent,  with  the  assurance  that  it  was  correct  and  valid; 
Wheeler  &  Wilson  Co.  v.  Boyce,  36  Kan.  353,  59  Am.  Rep.  573,  13 
Pac.  610,  holding  that  malice  and  fraud  of  authorized  agents  arc 
imputable  to  the  corporations  for  which  they  acted,  collecting  au- 
thorities; Bait  &  Yorktown  Turnpike  v.  Boone,  45  Md.  354,  holding 
tliat  ejection  of  a  passenger  by  force  from  a  car  for  non-payment  of 
a  fare  Illegally  demanded  was  malicious;  Phtla.,  W.  &  B.  R.  R.  Co.  v. 
Larkin,  47  Md.  162,  28  Am.  Rep.  443,  holding  exemplary  damages 
may  be  given  for  Illegal  and  violent  expulsion  of  a  passenger  from 
a  train;  Carter  v.  Howe  Machine  Co.,  51  Md.  294,  34  Am.  Rep.  313, 
holding  that  an  action  for  malicious  prosecution  may  be  maintained 
against  a  corporation;  Phlla.,  W.  &  B.  R.  R.  Co.  v.  Hoeflich,  62  Md. 
307,  50  Am.  Rep.  224,  defining  the  reason  for  award  of  exemplary 
damages;  Reed  v.  Home  Sav.  Bank,  130  Mass.  445,  39  Am.  Rep.  468, 
holding  that  an  action  for  malicious  prosecution  will  lie  against  a 
savings  bank,  collecting  authorities;  Lothrop  v.  Adams,  133  Mass. 
479,  43  Am.  Rep.  530,  in  an  action  for  libel  holding  that  all  co- 
partners, proprietors  of  a  newspaper,  are  responsible  for  the  express 
malice  of  one  of  them;  Edelmann  v.  St  Louis  Transfer  Co.,  3  Mo. 
App.  507,  holding  In  a  case  where  injuries  were  caused  by  negligence 
of  company's  servant,  the  fact  that  he  was  not  discharged  did  not 
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tend  to  proTe  ratification  so  as  to  authorize  punitive  damages; 
Quigley  V.  O.  P.  R.  R.  Ck).,  11  Nev.  364,  collecting  authorities,  refusing 
exemplary  damages  for  ejection  of  a  passenger  from  a  car  under 
mistaken  belief  he  had  not  paid  for  his  ticket,  without  unnecessary 
force;  Vance  y.  Brie  R.  R.  Co.,  32  N.  J.  Jj,  336,  90  Am.  Dec.  666,  hold- 
ing an  action  for  malicious  prosecution  maintainable  against  a 
corporation;  Rothholz  y.  Dunkle,  53  N.  J.  L.  440,  26  Am.  St  Rep. 
433,  22  Atl.  193,  13  L.  R.  A.  656,  holding  that  a  communication  by 
a  bank  cashier  to  a  stockholder  as  to  solvency  of  a  surety  on  an 
official  bond  to  the  bank  is  privileged;  Phila.  Traction  Co.  v.  Or- 
bann,  119  Pa.  St.  43,  45,  12  AtL  819,  820,  holding  a  newsboy  selling 
papers  on  street  car  pushed  off  by  conductor  without  malice  does 
not  entitle  him  to  exemplary  damages;  Palmer  v.  Railroad  Co.,  3 
S.  C.  599,  16  Am.  Rep.  761,  holding  a  corporation  may  be  liable  for 
exemplary  damages  for  misconduct  of  its  agents  in  ejecting  a 
])as8enger  from  the  train;  Spellman  v.  Richmond,  etc.,  R.  R.  Co.,  35 
S.  C.  489,  28  Am.  St  Rep.  865,  866,  14  S.  B.  949,  950,  holding  passen- 
ger entitled  to  exemplary  damages  when  the  act  of  ejecting  from 
train  is  characterized  by  violence,  fraud,  malice,  wantonness  or  reck- 
less disregard  of  social  or  civil  rights;  Norfolk,  etc.,  R.  R.  Co.  v.  An- 
derson, 90  Ya.  9,  44  Am.  St  Rep.  888,  17  S.  E.  759,  where  a  passen- 
ger was  put  off  a  train  for  refusing  to  "  otherwise  identify  himself  " 
as  the  original  purchaser,  and  the  company  subsequently  ratified 
the  conductor's  acts,  held  entitled  to  exemplary  damages;  Mayer  v. 
Frobe,  40  W.  Va.  250,  22  S.  E.  59,  holding  that  the  term  *'  exemplary 
damages  ^  in  statute  of  1887,  relating  to  sale  of  intoxicating  liquors, 
is  used  in  the  common-law  sense,  viz.,  damages  inflicted  by  way 
of  punishment  on  a  wrongdoer. 

Cited  also  in  note  to  59  Am.  St  Rep.  594,  on  liability  of  corpo- 
rations to  exemplary  or  punitive  damages,  exhaustive  note.  Cited 
in  dissenting  opinions  in  Goddard  v.  Grand  Trunk  Railway,  57  Me. 
236,  242,  and  note  to  2  Am.  Rep.  54,  majority  holding  that  a  passen- 
ger who  is  assaulted  and  grossly  insulted  in  a  railway  car  by  a 
brakeman  is  entitled  to  exemplary  damages  from  the  company; 
King  V.  Patterson,  49  N.  J.  L.  437,  60  Am.  Rep.  638,  9  AtL  715v 
majority  holding  that  a  publication  by  a  mercantile  agency  of  a 
notification  sheet  containing  a  false  statement  as  to  a  mortgage, 
was  not  privileged;  Brooke  v.  Clark,  57  Tex.  115,  majority  holding 
that  the  facts  of  the  case  warranted  a  verdict  of  exemplary  dam- 
ages against  a  physician  for  malpractice.  Cited  in  general  discuGh 
sion  in  Gillett  v.  Mo.  Valley  R.  R.  Co.,  55  Mo.  321,  17  Am.  Rep.  657, 
on  question  of  liability  of  a  corporation  to  action  involving  malice; 
Pegram  v.  Stortz,  31  W.  Va.  265,  267,  6  S.  E.  510,  on  the  nature  of 
exemplary  damages,  examining  and  criticising  the  authorities. 

Distinguished  in  Smith  v.  P.  W.  &  B.  R.  R.  Co.,  87  Md.  52,  38  Atl. 
1073,  holding  that  the  act  of  a  railway  conductor  in  pulling  or  Jerk- 
ing from  a  car  a  passenger  who  was  dilatory  and  delayed  the  train, 
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was  not  wanton  or  malicious;  Seeman  t.  Feeney,  19  Minn.  83,  In  an 
action  for  alleged  wrongful  taking  of  a  horse,  the  circumstances 
held  not  to  show  such  malice  as  justified  the  giving  of  exemplary 
damages;  Hays  v.  H.  G.  N.  R.  R.  Co.,  46  Tex.  280,  holding  that 
neither  corporations  nor  individuals  are  punishable  with  exemphury 
damages  for  the  malicious  acts  of  its  agents,  unless  ratified. 

Courts.—  Averments  that  plaintiff  Is  a  citizen  of  State,  and  that 
defendants  are  a  body  corporate  in  another  State  by  a  law  of  that 
State,  are  sufilcient  allegations  of  diverse  citizenship,  p.  214. 

Cited  and  followed  in  Waters  v.  Barrill,  131  U.  S.  App.  Ixxxiv,  18 
L.  879,  holding  that  a  setting  out  in  the  declaration  that  plaintiffs 
were  aliens  and  defendant  a  citizen  of  Maryland,  was  sufficient; 
Holmes  v.  Oregon  &  Cal.  R.  R.  Co.,  9  Fed.  238,  7  Sawy.  392,  holding 
an  averment  of  citizenship,  if  not  traversed  by  a  plea  in  abatement 
to  the  Jurisdiction,  is  deemed  conclusively  established;  Hall  v.  Bank 
of  Virginia,  34  W.  Va.  621,  holding  that  the  Bank  of  Virginia  never 
having  had  authority  to  establish  a  branch  bank  in  West  Virginia 
was  a  non-resident  corporation,  reviewing  authorities  on  corporate 
residence. 

Pleading.—  Plea  of  the  g^ieral  issue  raises  an  Issue  on  the  merits 
only;  no  question  of  Jurisdiction  can  be  raised  before  the  Jury  on 
such  pleading,  p.  214. 

Citing  cases  which  apply  to  ruling  are:  Deputron  v.  Young,  134 
TJ.  S.  251,  33  L.  928,  10  S.  Ct  543,  holding  that  where  the  Jurisdic- 
tional allegation  is  not  traversed,  the  court  can  proceed  to  Judg- 
ment without  any  finding  on  the  XK)int;  Holmes  v.  Oregon,  etc.,  R. 
R.  Co.,  7  Sawy.  392,  9  Fed.  238,  repeating  ruling  of  principal  case; 
Blackburn  v.  S.  M.  &  M.  R.  R.  Co.,  2  Flipp.  533,  F.  C.  1,467,  holding 
that  the  fact  that  no  such  corporation  as  that  sued  as  defendant 
was  ever  organized  should  have  been  pleaded  in  abatement  if  relied 
on  to  defeat  Jurisdiction;  In  re  Groome,  1  Fed.  467,  holding  that 
where  the  record  showed  service  of  notice  of  adjudication  In  bank- 
ruptcy a  creditor  would  not  be  allowed  to  set  the  adjudication 
aside  on  the  ground  that  he  had  not  received  notice,  without  alleg- 
ing want  of  actual  knowledge  of  the  adjudication  at  or  near  its  date; 
Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  and 
note,  holding  the  rule  continues  good  in  Federal  courts,  notwith- 
standing the  practice  in  Ohio  of  traversing  all  the  averments  of  the 
petition  by  a  general  denial;  Gubblns  v.  Laugh tenschlager,  75  Fed. 
621,  holding  defendants  would  not  be  allowed  to  amend  answer  by 
withdrawing  repeated  admissions  of  citizenship  as  alleged,  and 
substituting  averments  to  defeat  Jurisdiction. 

21  How.  223-228,  16  L.  96,  CAMPBELL  v.  BOYRBAU. 

Appeal  and  error.— No  question  of  law  can  be  reviewed  in  an 
appellate  court  upon  writ  of  error,  except  only  where  It  arises  upon 
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the  process,  pleadings  or  Judgment  In  the  cause,  unless  the  facta 
are  found  by  general  or  special  verdict  of  jury,  or  admitted  upon 
a  case  stated  in  the  nature  of  a  special  verdict  stating  the  facts, 
and  referring  the  questions  of  law  to  the  court,  p.  226. 

The  following  citing  cases  apply  the  rule:    Flanders  v.  Tweed,  9 
Wall.  429,  19  L,  679,  holding  the  provisions  of  the  act  of  March  3, 
1865,  enabling  appeals  on  compliance  with  certain  conditions  must 
be  strictly  followed;  Kearney  v.   Case,   12  WalL  281,   20  L.  396, 
holding  that  unless  the  conditions  of  the  act  of  1865  were  observed, 
there  was  no  error  which  the  appellate  court  could  review;  Hender- 
son's Distilled  Spirits,  14  Wall.  53,  20  L.  815,  where»  in  a  case  of 
seizure  under  the  revenue  acts,  a  Jury  was  waived  and  case  sub- 
mitted to  the  District  Court  on  an  agreed  statement  of  facts,  the 
decision  was  reviewable  on  writ  of  error;  Oilman  v.  111.  &  Miss. 
Tel.  Co.,  91  TJ.  S.  614,  23  L.  409,  whert  a  ease,  not  under  a<ct  of 
1865,  was  subniitted  to  the  court,  neither  party  asking  for  a  Jury, 
held,  both  parties  must  be  taken  to  have  waived  a  Jury,  and  both 
are  bound  by  the  decision;  Supervisors  v.  Kennicott,  103  TJ.  S.  556, 
26  L.  487,  holding  that  even  before  the  act  of  1865,  a  Judgment  on 
agreed  facts  spread  at  large  on  the  record  could  be  reviewed  by 
the  Supreme  Court  on  writ  of  error;  Bond  v.  Dustin,  112  U.  S.  606, 
607,  28  L.  836,  5  S.  Ct.  297,  where,  in  an  action  tried  without  a  Jury, 
no  stipulation  was  filed  in  the  lower  court  under  revised  statutes. 
section  649,  held,  the  court  cannot,  on  bill  of  exceptions  and  writ  of 
error,  review  rulings  on  evidence,  but  may  determine  whether  the 
declaration  is  sufficient  to  support  the  Judgment;  Andea  v.  Slauson, 
130  U.  S.  438.  439,  32  L.  091,  9  S.  Ct  574,  675,  holding  that  where 
the  questions  argued  only  appeared  in  the  bill  of  exceptions,  the 
Supreme  Court  could  not  review  them;  Glenn  v.  Fant,  134  TJ.  S. 
400,  33  L.  970,  10  S.  Ct.  584,  holding  that  a  stipulation  that  the 
cause  might  be  submitted  to  the  court  on  a  statement,  exhibits  and 
pleadings,  but  where  no  bill  of  exceptions  and  no  finding  of  facts 
was  made  and  no  case  stated,  could  not  be  reviewed  to  determine 
the  questions  of  law;  Rogers  v.  TJnlted  States,  141  TJ.  S.  554,  35  L. 
856,  12  S.  Ct.  93,  holding  that  the  rule  applied  to  a  trial  in  the  Dis- 
trict and  Circuit  Courts;  Wear  v.  Mayer,  2  McCreary,  174,  6  Fed. 
660,  holding  that  no  exception  can  be  taken  to  any  opinion  of  the 
court  on  admission  or  rejection  of  evidence  where  no  Jury  is  im- 
pannelled;  Blair  v.  Allen,  3  Dill.  108,  F.  C.  1,483,  holding  that  rulings 
and  Judgments  of  a  District  Court  in  actions  at  law,  can  only  be 
revised  by  Circuit  Court  on  error  in  the  mode  which  obtained  be- 
fore the  statute  of  March  3,  1865,  its  provisions  do  not  extend  to 
the  District  Courts;  Town  of  Lyons  v.  Lyons  Nat  Bank,  19  Blatchf. 
284,  286,  8  Fed.  372,  374,  holding  that  in  an  action  at  law  in  District 
Court,  where  a  trial  by  Jury  was  waived,  no  question  on  the  bill 
or  exceptions  could  be  considered  by  the  Circuit  Court  on  appeal; 
Doty  V.  Jewett,  22  Blatchf.  67,  69,  19  Fed.  338,  339,  to  same  effect, 
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and  holding  that  consequently  the  Judgment  of  District  Court  must 
be  presumed  to  be  right  and  must  be  affirmed;  Smith  v.  Weekes, 
53  Fed.  762,  5  U.  S.  App.  240,  where,  In  an  action  at  law,  the  issues 
were  referred  to  an  auditor  and  the  parties  agreed  to  submit  the 
cause  on  the  report,  held,  the  court  had  no  authority  to  review  the 
cause;  Branch  v.  Texas  Lumber  Mfg.  Co.,  53  Fed.  850,  2  U.  S.  App. 
623,  holding  that  when  the  record  does  not  affirmatively  show  that 
a  Jury  was  waived  by  written  stipulation  as  required  by  revised 
statutes,  section  649,  there  was  nothing  which  the  appellate  court 
could  review;  Kentucky  Life,  etc.,  Co.  v.  Hamilton,  63  Fed.  98,  22  IT. 
8.  App.  548,  tiolding  that  an  agreed  statement  of  facts  which  does 
not  consist  of  the  ultimate  facts,  is  not  the  equivalent  of  a  special 
finding  of  facts,  allowing  a  review  of  their  sufficiency;  Distilling, 
etc.,  Co.  V.  Gottschalk  Co.,  66  Fed.  609,  24  U.  S.  App.  638,  holding 
that  where  a  case  is  submitted  to  the  court  without  a  Jury,  by  con- 
sent of  parties,  and  the  court  makes  a  general  finding,  it  cannot 
be  reviewed  on  a  writ  of  error;  Duncan  v.  Atchison,  etc.,  R.  R.  Co., 
72  Fed.  810,  44  U.  S.  App.  427,  holding  the  authority  of  the  Circuit 
Court  of  Appeals  is  regulated  exclusively  by  acts  of  Congress  and 
Federal  rules;  Phelps  v.  Spruance,  1  Colo.  415,  holding  that  where 
a  probate  cause  is  tried  by  the  court  without  a  Jury  exception  must 
be  taken  to  the  Judgment  to  enable  its  review;  Lynch  v.  Grayson, 
7  N.  Mex.  36,  32  Pac.  152,  holding  that  the  sole  intention  of  the 
territorial  legislature  by  the  act  of  January  5,  1889,  section  4,  was 
that  the  Supreme  Court  should  pass  on  the  sufficiency  of  the  facts 
found  to  support  the  conclusions  of  law. 

Distinguished  In  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  837,  5  S.  Ct 
298,  holding  that  statute  of  Illinois  (R.  S.  1874,  chap.  110,  |  58) 
governs  the  procedure  in  Federal  courts  there,  so  that  a  verdict 
returned  on  several  counts  will  be  good  if  one  count  is  sufficient; 
Town  of  Lyons  v.  Lyons  Nat  Bank,  19  Blatchf.  283,  8  Fed.  372, 
holding  that  the  Supreme  Court  cannot  under  revised  statutes, 
section  633,  consider  any  of  the  matter  raised  by  a  bill  of  excep- 
tions without  an  agreed  statement  of  facts.  Varied  in  Nolan  v. 
Colorado  C.  C.  Min.  Co.,  63  Fed.  934,  27  U.  S.  App.  427,  holding  that 
a  writ  of  error  might  be  allowed  to  review  a  Judgment  founded  upon 
an  award  of  arbitrators,  collecting  authorities. 

Supreme  Court.— Findings  by  the  court  on  issues  of  fact  are 
unknown  at  common  law  and  cannot  be  recognized  as  a  Judicial 
act.  If  by  agreement  of  parties  they  are  submitted  to  the  Judge 
upon  the  evidence,  he  decides  as  an  arbitrator,  not  as  a  Judge,  and 
Supreme  Court  cannot  review  such  decision  on  error,  p.  226. 

Cited  and  relied  on  in  Boogher  v.  Insurance  Co.,  103  U.  S.  95,  26 
L.  311,  holding  findings  of  fact  by  a  referee  under  the  practice  act 
of  Missouri,  must  be  treated  as  the  findings  of  the  court  to  enable 
review;  Rogers  v.  United  States,  141  U.  S.  555,  35  L.  856,  12  S.  Ct 
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93,  where  an  action  at  law  was  tried  in  District  CJonrt  without  a 
jury,  no  matter  raised  by  bill  of  exceptions  could  be  considered; 
Rush  V.  Newman.  58  Fed.  160,  12  U.  S.  App.  635,  holding  that  find- 
ings of  Issues  of  fact  by  the  court  is  not  a  judicial  act  of  which  the 
appellate  court  can  take  any  notice;  Town  of  Lyons  r.  Lyons  Nat 
Bank,  19  Blatchf.  286,  8  Fed.  374,  showing  that  the  finding  of  issues 
of  fact  by  the  court,  upon  evidence,  differed  from  a  reference  by 
the  court  with  consent  of  parties. 

Supreme  Court.—  On  err6r  to  Circuit  Court  in  Louisiana,  Supreme 
Court  may  review  a  decision  by  the  court  without  a  jury,  finding 
the  law  and  the  fact,  p.  227. 

Miscellaneous. —  Hudson  v.  Charleston,  etc.,  R.  R.  Co.,  55  Fed.  256, 
as  authority  on  the  nature  of  bills  of  exception,  and  the  extent  and 
character  of  the  evidence  that  may  be  put  in  the  record. 

21  How.  228-241,  16  L.  97,  FRENCH  v.  SPENCER. 

Public  lands.—  Law  of  1816,  making  grants  of  land  to  volunteers 
from  Canada  in  1812,  has  no  reference  to  any  other  bounty-land 
net  After  location  and  entry  under  it,  the  owner  might  convey  the 
land  to  a  third  party,  p.  238. 

Cited  in  Aurora  Hill  C.  M.  Co.  v.  85  Min.  Co.,  12  Sawy.  360, 
34  Fed.  518,  holding  that  after  proofs  of  a  mining  location  and 
payment  of  the  purchase  money,  the  equitable  title  is  complete. 

Miscited  in  Benson  Mining  Co.  v.  Alta  Mining  Co.,  145  U.  S.  432, 
36  L.  764,  12  S.  Ct  879,  as  saying  that  the  act  under  which  the  loca- 
tion was  made  in  the  principal  case  provided  that  no  claim  should 
be  assignable  before  patent  issued. 

Statutes.— Where  the  legislature  makes  a  plain  provision  with- 
out any  exception,  the  courts  can  make  none,  p.  238. 

Cited  and  principle  applied  in  Maxwell  v.  Moore,  22  How.  191, 
16  L.  253,  holding  that  the  act  of  1826,  allowing  an  exchange  of 
bounty  land  under  act  of  May  6,  1812,  for  land  in  Arkansas,  did 
not  carry  with  it  by  implication  the  prohibition  against  alienation 
before  issue  of  patent  contained  in  the  latter  act;  Savings,  etc.,  Co. 
v.  Bear  Valley  Ins.  Co.,  89  Fed.  40,  holding  that  the  period  for 
which  a  judgment  lien  exists  by  statute  cannot  be  extended  by  con- 
sent or  agreement;  Spiess  v.  Neuberg,  71  Wis.  285,  5  Am.  St  Rep. 
214,  37  N.  W.  419,  holding  that  there  was  nothing  in  revised  statutes, 
sections  2301,  2262,  to  prevent  a  homestead  claimant  from  mort- 
gaging his  interest;  dissenting  opinion,  Stryker  v.  Board,  77  Fed. 
582,  40  U.  S.  App.  583,  majority  holding  that  the  statutes  of  Colo- 
rado of  1877  and  1887  did  not  entitle  the  holder  of  a  judgment 
against  a  board  of  county  commissioners  to  a  mandamus  to  com];>el 
the  board  to  levy  a  special  tax  for  its  payment 
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Deeds.—  A  valid  conveyance  of  an  equitable  Interest  In  land  Is 
competent  and  relevant  evidence  In  an  action  In  which  the  gran- 
tee's right  Is  called  In  question,  p.  239. 

Cited  and  principle  applied  In  Reynolds  v.  Cook,  83  Ya.  825,  5  Am. 
St  Rep.  322,  3  S.  E.  714,  upholding  competency  of  a  deed  of  grant 
by  one  who  had  an  incomplete  title,  and  a  supplemental  agreement 
creating  a  right  to  quarry  stone. 

Public  lands.— A  deed  of  conveyance  of  land  actually  located 
on  land  already  surveyed  under  a  bounty  land  act,  Is  valid,  although 
neither  vendor  or  purchaser  knew  at  the  time  that  the  location  had 
been  made,  p.  239. 

Public  lands.— Patent  for  land  when  issued  relates  back  to  the 
entry  and  inures  to  the  benefit  of  purchasers  from  the  original 
beneficiary.  The  heir  of  the  grantor  In  such  purchase  deed  Is  es- 
topped from  setting  up  a  legal  title  under  the  patent,  p.  240. 

The  following  cases  cite  and  apply  the  principle:    Welch  v.  But- 
ton, 79  111.  468,  holding  that  a  patent  issued  to  purchaser  of  an 
equitable  title  for  a  school  section  duly  paid  for  was  not  the  acquisi- 
tion of  a  new  title  and  inured  for  the  benefit  of  his  grantees  under 
an  intermediate  quitclaim  deed;  Doe  v.  Hearick,  14  Ind.  247,  hold- 
ing that  adverse  possession  under  the  statute  of  limitations  will  run 
against  a  purchaser  of  government  land  from  the  time  he  makes  his 
final  payment;  Wood  v.  Sandford,  23  Ind.  99,  where  an  equitable 
title  is  sold  at  Judicial  sale  and  the  former  owner  subsequently 
acquires  the  legal  title,  such  title  inures  to  the  benefit  of  the  pur- 
chaser at  the  Judicial  sale;  McAlpln  v.  Henshaw,  6  Kan.  191,  hold- 
ing that  a  patent  issued  to  original  grantor  In  1861,  founded  on  an 
illegal  location  of  a  "  float "  in  1857.  did  not  preclude  an  inquiry  Into 
equitable  claims  acquired  prior  to  the  Issue  of  the  patent;  Steln- 
spring  V.  Bennett,  16  La.  Ann.  202,  holding  that  a  patent  Inures  to 
the  benefit  of  him  to  whom  the  patentee  would  be  bound  to  convey 
the  legal  title;  Johnson  v.  Ballou,  28  Mich.  397,  holding  that  a  patent 
for  land  is  considered  as  against  trespassers  to  relate  back  to  the 
time  when  the  lands  were  earned,  collecting  authorities  in  Federal 
and  State  courts  on  the  doctrine  of  relation;  Flint  &  P.  M.  R.  R.  Co. 
V.  Gordon,  41  Mich.  430,  2  N.  W.  655,  ruling  that  a  homestead  entry 
gives  only  a  right  of  possession,  and  the  patent  relates  back  to  the 
time  of  entry  and  takes  date  with  it;  Qlbson  v.  Choteau,  39  Ma  569, 
570,  589,  holding  that  where  the  equitable  title  has  passed  froni 
the  United  States  the  patent  will  relate  back  to  the  Inception  of 
the  equitable  title  and  inures  for  the  benefit  of  an  assignee;  Hann. 
&  St.  Jo.  R.  R.  Co.  V.  Smith,  41  Mo.  334,  holding  that  the  act  of 
Congress  of  1850  relating  to  swamp  lands  In  Arkansas  did  not  pass 
the  fee,  but  that  a  patent  when  Issued  would  vest  by  relation  In  the 
State  and  its  grantees;  Block  v.  Morrison,  112  Mo.  356,  20  S.  W.  343, 
holding  the  doctrine  of  relation  applied  equally  to  a  New  Madrid 
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location  prior  to  tbo  return  of  the  survey  to  the  recorder;  Qnlnney  v. 
Denney,  18  Wis.  488,  holding  that  the  Stockbridge  Indian  allotment 
act  of  1843  gave  the  allotted  and  equitable  estate,  and  patent  sub- 
sequently Issued  inured  to  the  benefit  of  the  transferee;  Spless 
V.  Neuberg,  71  Wis.  287,  6  Am.  St  Rep.  215,  87  N.  W.  420.  holding 
that  a  patent  Issued  on  a  homestead  entry  Inured  for  the  benefit  of 
a  prior  mortgagee  of  an  assignee  of  the  homestead  right  Cited 
In  dissenting  opinions,  in  United  States  v.  Loughrey,  172  U.  S.  220, 
19  S.  Ct.  162,  collecting  authorities,  majority  holding  that  as  to  lands 
granted  to  the  State  of  Michigan  In  aid  of  railroad  construction,  the 
consideration  for  which  failed,  the  United  States  took  no  title  by 
reverter  until  passage  of  an  act  of  Congress  forfeiting  the  grant; 
Frost  ▼.  Missionary  Society,  66  Mich.  89,  90,  22  N.  W.  203,  204, 
majority  holding  that  a  quitclaim  deed  can  never  inure  to  convey 
an  after-acquired  title  not  actually  owned  In  equity  when  the  deed 
was  given. 

Distinguished  In  Stephenson  v.  Wilson,  87  Wis.  491,  holding  that 
land  located  under  a  military  land  warrant  under  act  of  Congress 
of  May,  1812,  could  not  be  deeded  prior  to  the  Issue  of  the  patent 
and  doctrine  of  relation  did  not  apply. 

Estoppel.—  An  averment  or  recital  of  seisin  of  a  particular  estate 
In  a  deed  purporting  to  convey  that  estate,  estops  the  grantor  and 
all  persoud  in  privity  with  him  from  thereafter  denying  his  seisin 
and  possession  at  the  time  of  conveyance,  p.  240. 

Citing  cases  which  apply  the  principle  are:  Crews  v.  Burcham, 
1  Black,  857,  17  L.  98,  holding  that  recital  of  a  reservation  in  an 
Indian  treaty,  estopped  the  grantee  and  his  privies  from  denying 
f«eizure;  Apgar  t.  Christopher,  83  Fed.  203,  holding  that  a  grant  in 
fee  by  a  contingent  remainderman  before  the  contingency  hap- 
pened, estopped  the  grantor  from  disputing  grantee's  title;  McGlll 
V.  Jordan,  16  Fed.  Cas.  106,  holding  that  one  tenant  in  common 
after  acquiring  the  fee  cannot  set  up  title  from  land  oflSce  against  a 
prior  mortgagee;  Drake  v.  Root  2  Colo.  690,  holding  a  covenant  for 
warranty  precluded  grantor  from  denying  the  estate  conveyed; 
Doe  V.  Dowdall,  3  Houst  382,  11  Am.  Rep.  765,  holding  that  a 
purchaser  from  one  who  has  title  with  warranty  is  estopped  to 
deny  title  of  original  grantor;  Russ  v.  Alpaugh,*  118  Mass.  376,  19 
Am.  Rep.  466,  holding  a  deed  with  warranty  estops  the  grantor 
to  set  up  subsequently-acquired  title;  Hagensick  v.  Castor,  53  Neb. 
503,  73  N.  W.  935,  holding  recital  of  heirship  in  a  quitclaim  deed 
binds  the  grantors;  Hannon  v.  Christopher,  34  N.  J.  Eq.  465,  holding 
that  on  proof  of  Intention  in  bargain  and  sale  deed  without  cove- 
nants to  pass  contingent  or  after-acquired  interest,  the  court  must 
adjudge  an  estoppel;  Magruder  v.  Esmay,  35  Ohio  St  232,  holding 
that  a  claim  of  possession  founded  on  denial  that  a  former  owner 
lias  parted  with  his  title,  Is  concluded  by  the  same  estoppel  that 
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concludes  the  former  owner;  Green  v.  Niver,  43  S.  0.  870,  21  S.  E. 
287,  holding  helrs-at-law  of  a  goTemment  grantee  as  head  of  a 
family,  estopped  from  questioning  his  right  to  convey,  collecting 
authorities;  Gould  v.  West,  32  Tex.  352,  holding  that  heirs  of  a 
decedent  in  whose  name  patent  is  issued,  estopped  to  deny  title  of 
his  alienees;  Reynolds  t.  Cook,  83  Va.  823,  5  Am.  St  Rep.  320,  3 
S.  B.  713,  holding  grantor  of  a  right  to  quarry,  after  malcing  grant 
with  warranty,  estopped  from  setting  up  an  after-acquired  title  in 
derogation  of  his  grant 

Distinguished  in  Gibson  v.  Chouteau,  39  Mo.  587,  holding  that  a 
quitclaim  deed  of  only  grantor's  then  Interest  did  not  pass  or  bind 
an  interest  not  then  in  existence.  Modified  in  Nye  t.  Loyitt  92  Va. 
717,  24  S.  E.  348,  holding  that  even  without  warranty,  a  deed  affirm- 
ing seisin  of,  and  conveying  a  particular  estate  estops  grantor  to 
assert  after^acquired  title,  collecting  authorities. 

Miscellaneous.— Five  Per  Cent  Cases,  110  U.  S.  481,  28  L.  201, 
4  S.  Ct  218,  grants  of  land  or  money  to  soldiers  are  held  as  bounties, 
not  as  sales;  Magwire  v.  Tyler,  40  Mo.  439,  holding  it  is  matter  of 
law,  not  equity,  to  ascertain  the  priority  of  title  of  two  patents 
issued  on  dlfTerent  equities. 

21  How.  241-244,  16  L.  104,  SMITH  v.  ORTON. 

Beal  actions. —  Possession  by  either  party  is  not  necsessary  In  a 
suit  by  the  holder  of  an  equitable  title,  to  compel  conveyance  to 
him  of  the  legal  title,  p.  243. 

Cited  and  ruling  applied  in  Gray  v.  Jones,  4  McCrary,  522,  14 
Fed.  87,  holding  Jurisdiction  of  bill  to  compel  conveyance  of  legal 
title  by  a  trustee  to  cestui  que  trust  does  not  depend  on  possession. 
See  note  to  45  Am.  St  Rep.  376,  on  action  maintainable  by  holder 
of  perfect  equitable  titie,  though  out  of  possession. 

Mortgages. —  After  mortgage  is  discharged,  the  mortgagor  or  his 
assignee  may  compel  the  mortgagee  or  his  assignee  to  surrender 
the  legal  titie,  p.  244. 

Cited  and  rule  applied  in  Laughton  v.  Harden,  68  Me.  209,  hold- 
ing that  debtor  need  not  be  party  to  bill  by  creditor  to  get  in  titie 
under  fraudulent  conveyance  to  land  on  which  he  has  levied. 

21  How.  244-248,  16  L.  110,  ALLEN  v.  NEWBERRY. 

Admiralty. —  Under  the  act  of  1845,  the  admiralty  Jurisdictiou 
of  Federal  courts  upon  the  lakes,  is  limited  to  matters  of  contract 
and  tort  concerning  vessels  navigating  between  ports  and  places 
in  difTerent  States  and  territories  upon  the  lakes  and  navigable 
waters  connecting  the  lakes,  p.  245. 

Cited  and  applied  In  The  Daniel  Ball.  1  Brown,  197,  199,  F.  C. 
3,564,  showing  that  the  fact  determining  the  character  of  the  com- 
merce was  whether  the  shipment  be  made  between  ports  of  differ- 
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BDt  States  (case  reversed  on  appeal,  see  10  Wall.  557,  19  L.  999); 
The  Katie,  40  Fed.  482,  7  L.  R.  A.  59,  and  n.,  holding  the  act  of 
1886,  extending  the  acts  for  limitation  of  liability  to  vessels  en- 
gaged in  inland  navigation,  is  valid;  Steamboat  Belfast  v.  Boon,  41 
Ala.  63,  70,  71,  72,  73,  sustaining  State  legislation  giving  a  lien  In 
favor  of  a  shipper  for  the  loss  of  his  goods  on  a  vessel  navigating 
an  interior  river  above  tide  water;  Steamboat  Mist  v.  Martin,  41  Ala. 
717,  718,  holding  that  Federal  courts  have  exclusive  jurisdiction  of  a 
demand  for  supplies  to  a  vessel  in  the  port  of  enrollment,  but  ply- 
ing between  ports  in  different  States;  Tugboat  Dorr  v.  Waldron, 
62  111.  227,  14  Am.  Rep.  90,  holding  the  jurisdiction  of  District 
Courts  on  the  lakes,  under  the  act  of  1845,  is  concurrent  with  rem- 
edies given  by  State  laws.  See  note  to  62  Am.  Dec.  235,  as  to  the 
constitutionality  of  the  act  of  1845.  Cited,  arguendo,  in  People  v. 
Tyler,  7  Mich.  244,  on  the  intention  of  Congress  in  partially  adopt- 
ing the  maritime  law  in  the  act  of  1845. 

Distinguished  in  Lord  v.  Steamship  Co.,  102  U.  S.  545,  26  L.  226, 
showing  that  the  regulating  power  of  Congress  extended  to  vessels 
navigating  the  high  seas  between  ports  of  the  same  State;  Car- 
penter V.  The  Emma  Johnson,  1  Cliff.  637,  F.  C.  2,430,  holding  act 
of  1845  did  not  apply  to  a  contract  of  affreightment  where  part 
of  the  navigation  was  upon  the  high  seas;  Western  Transportation 
Co.  V.  The  Great  Western,  29  Fed.  Cas.  787,  holding  the  Admiralty 
Courts  had  plenary  jurisdiction  of  all  cases  arising  on  the  Great 
Lakes  and  connected  waters;  United  States  v.  Burlington,  etc., 
Ferry  Co.,  21  Fed.  341,  342,  holding  the  act  of  1845  has  no  applica- 
tion to  river  commerce;  The  £.  A.  Shores,  73  Fed.  347,  holding  that 
section  8  of  act  of  February  13,  1893,  relating  to  navigation  of 
vessels  (The  Barter  act)  applies  to  vessels  engaged  In  commerce  on 
the  lakes. 

Admiralty. —  Jurisdiction  of  a  suit  upon  a  contract  of  shipment 
of  goods  between  ports  and  places  of  the  same  State  on  the  Great 
Lakes,  belongs  to  the  State  courts,  p.  247. 

The  following  cases  cite  and  apply  the  principle:  Maguire  v. 
Card,  21  How.  250,  16  L.  118,  holding  same  rule  applies  to  a  con- 
tract for  supplies;  The  Seneca,  1  Biss.  372,  F.  C.  12,669,  holding  that 
a  passenger  steamboat  between  ports  in  the  same  State  not  sub- 
ject to  the  hull  and  boilers  inspection  acts  of  Congress  (10  Stat.  61, 
5  Stat  304);  The  Troy.  4  Blatchf.  355,  F.  C.  14,192,  District  Court 
has  no  jurisdiction  of  a  libel  for  materials  and  labor  on  a  steam- 
boat plying  wholly  between  ports  of  same  State;  The  Circassian, 
11  Blatchf.  476,  F.  C.  3,726  (in  opinion  in  District  Court,  affirmed 
on  appeal),  holding  that  under  admiralty  rule  42,  a  proceeding 
in  rem  was  not  allowed  in  admiralty  against  a  domestic  ship  for 
supplies,  though  a  lien  was  given  by  the  local  law;  Poag  v.  The 
McDonald,  19  Fed.  Cas.  901,  902,  903,  and  S.  C,  19  Fed.  Cas.  903, 
on  appeal,  holding  that  jurisdiction  in  admiralty  does  not  extend 
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to  matters  of  contract  or  tort  arfaing  in  commerce  on  tide  water 
wholly  between  ports  in  same  State;  Squires  y.  The  Charlotte 
Vanderbilt,  22  Fed.  Cas.  1019,  holding  Federal  courts  have  no  Ju- 
risdiction of  a  libel  in  rem  for  wharfage  of  a  vessel  in  her  home 
;K)rt;  Whitaker  v.  The  F.  Lorents,  29  Fed.  Gas.  955,  dismissing  a 
libel  for  damages  for  injuries  sustained  by  a  passenger  on  the 
Mississippi,  between  ports  of  same  State;  The  Tug  Montauk  y. 
Walker,  47  111.  838,  holding  contracts  for  supplies  to  a  domestic 
vessel  in  her  home  port,  not  subjects  of  admiralty  Jurisdiction; 
Marshall  v.  Ourtis,  5  Bush,  615,  holding  State  law  may  give  a 
lien  and  remedies  in  State  courts  as  against  owners  and  yeeselB 
plying  between  ports  in  same  State;  The  People  t.  Tyler,  7  Mich. 
217,  74  Am.  Dec.  712,  holding  the  crimes  act  of  1857  did  not  ex- 
tend to  manslaughter  on  an  American  vessel  on  the  river  St 
Clair,  beyond  the  Canadian  boundary;  Randall  v.  Boche,  80  N.  J. 
L.  224,  82  Am.  Dec.  236,  holding  a  lien  for  supplies  furnished  to 
a  foreign  vessel  on  the  credit  of  the  owners  or  master,  may  be 
enforced  in  State  courts;  Brookman  v.  HamiU,  48  N.  Y.  558,  659, 
8  Am.  Bep.  734,  735,  holding  claims  for  wharfage  of  a  seagoing 
vessel  are  maritime  claims  not  enforceabie  in  State  courts;  Van 
Valkenberg  v.  Kingsbury,  14  Ohio  St  365,  holding  Jurisdiction  of 
a  builder's  lien  for  work  and  materiais  in  the  construction  of  a 
vessel  is  in  State  courts. 

Cited  also  in  note  to  62  Am.  Dec.  239,  on  the  power  of  Congress 
to  regulate  commerce,  not  embra^cing  the  purely  internal  com- 
merce of  a  State.  Cited  in  dissenting  opinion  in  The  Lottawamia, 
21  WalL  587,  22  L.  666,  pointing  out  error  in  the  principal  case,  and 
Maguire  v.  Card,  supra,  and  that  these  had  been  overruled  by  The 
Commerce,  1  BlaclL,  578,  17  L.  109.  Cited  in  general  discussion  in 
Covington  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  966.  14  S. 
Ct  1089,  with  reference  to  the  right  of  a  State  to  regulate  tolls 
upon  a  bridge  connecting  it  with  another  State,  without  the  assent 
of  Congress. 

Distinguished  in  Dever  v.  The  Hope,  42  Miss.  718,  720,  2  Am. 
Hep.  644,  646,  holding  that  State  courts  had  no  Jurisdiction  to  en- 
force a  strictly  maritime  lien.  Limited  and  overruled  in  The  Bel- 
fast, 7  Wall.  641,  19  L.  271,  showing  the  decision  was  confined  to 
a  case  of  the  Great  Lakes;  The  Mary  Washington,  1  Abb.  (U.  S.) 
7,  Chase  Dec.  129,  F.  C.  9,229,  holding  that  a  contract  of  aflTreight- 
ment  on  navigable  waters,  wholly  between  ports  of  same  State,  is 
within  the  admiralty  Jurisdiction;  The  Sarah  Jane,  1  Low.  205,  F. 
C.  12,349,  affirming  admiralty  Jurisdiction  of  a  libel  for  mariner's 
wages  against  a  vessel  plying  on  navigable  waters  wholly  within 
a  State;  The  Steamboat  Brooklyn,  2  Ben.  549,  550,  F.  C.  1.938, 
affirming  admiralty  Jurisdiction  of  case  of  damages  from  negligent 
towage  on  the  Hudson  river,  where  both  vessels  navigating  between 
ports  of  same  State;  The  Barge  Leonard,  3  Ben.  267,  268,  269.  270, 
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271,  F.  G.  8»256,  affirming  admiralty  jurisdiction  of  a  libel  for 
damages  t6  cargo  on  a  contract  of  affreightment  on  the  Hudson 
river,  between  New  York  and  Troy;  The  Sailor's  Bride,  1  Brown, 
69,  F.  O.  12,220,  holding  that  admiralty  may  exercise  jurisdiction 
in  case  of  salvage  by  an  American  to  a  British  vessel  in  Canadian 
waters;  Leonard  v.  The  Volunteer,  15  Fed.  Cas.  340,  showing  that 
Jurisdiction  in  admiralty  included  all  cases  of  maritime  contract 
or  tort  upo9  waters  navigable  between  State  and  State. 

21  Howr.  24&-251,  16  L.  118,  MAGUIRB  v.  CARD. 

Admiralty. —  Contract  for  supplies  furnished  to  a  vessel  trading 
exclusively  between  ports  and  places  of  same  State  is  not  the  sub- 
ject of  admiralty  jurisdiction,  p.  250. 

Cited  and  principle  applied  in  The  Troy,  4  Blatchf.  355,  F.  C. 
14,192,  to  a  contract  for  supplies  and  labor  for  repair  of  a  vessel 
plying  wholly  within  State  of  New  York;  In  re  Surplus,  etc.,  of 
Ship  Edith,  11  Blatchf.  464,  F.  O.  4,283,  holding  that  no  lien  exists 
by  maritime  law  on  a  domestic  vessel  for  repairs  or  supplies  in 
her  home  port;  Harrison  v.  The  Anna  Kimball,  11  Fed.  Cas.  646. 
holding  a  claim  for  half-pilotage,  given  by  a  State  law  for  ser- 
vices offered  and  refused,  cannot  be  enforced  in  admiralty;  Poag 
V.  The  McDonald,  19  Fed  Cas.  901,  902,  903,  and  S.  C,  19  Fed. 
Cas.  903,  on  appeal,  denying  jurisdiction  in  admiralty  to  matters 
of  contract  of  tort  arising  in  commerce  on  tide  water  wholly  be- 
tween ports  in  same  State;  Squires  v.  The  Charlotte  Vanderbllt. 

22  Fed.  Cas.  1019,  holding  that  Federal  courts  have  no  jurisdiction 
of  a  libel  in  rem  for  wharfage  of  a  vessel  in  her  home  port  and 
within  jurisdiction  of  a  State;  The  Tug  Montauk  v.  Walker,  47  111. 
339,  holding  that  contracts  for  supplies  to  a  domestic  vessel  in  her 
home  port  are  to  be  enforced  in  State  courts;  Marshall  v.  Cur- 
tis, 5  Bush,  615,  saying  that  a  State  might  give  a  lien  and 
remedies  in  State  courts  as  against  owners  and  vessels  strictly 
domestic,  and  plying  between  waters  of  same  State;  Donnell  v.  The 
Starlight,  103  Mass.  230,  holding  State  courts  have  jurisdiction  of 
a  lien  for  repairs  to  a  vessel  in  State  port,  if  the  general  controlling 
power  resides  in  such  port,  although  vessel  is  registered  in  another 
State;  The  People  v.  Tyler,  7  Mich.  217,  74  Am.  Dec.  712,  holding 
the  crimes  act  of  1857  did  not  extend  to  manslaughter  committed 
on  an  American  vessel  on  the  river  St.  Clair,  beyond  the  Canadian 
boundary  line;  Randall  v.  Roche,  30  N.  J.  L.  224,  82  Am.  Dec. 
236,  holding  that  a  lien  for  supplies  furnished  to  a  foreign  vessel 
on  the  credit  of  the  owners  or  master,  is  not  a  maritime  lien;  In 
re  Steamboat  Josephine,  39  N.  Y.  26,  holding  there  was  no  lien 
under  maritime  law  for  supplies  to  a  domestic  vessel  in  her  home 
poi-t,  enforceable  in  rem  in  admiralty;  Brookman  v.  Hamill,  43  N. 
Y.  558.  559,  3  Am.  Rep.  734,  735,  holding  that  claims  for  wharfage 
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of  a  sea-going  vessel  are  maritime  claims;  Van  Yall^enberg  r 
Kingsbury,  14  Ohio  St.  365,  holding  admiralty  jurisdiction  does  not 
extend  to  enforcement  of  a  builder's  lien  for  work  and  materials 
in  construction  of  a  vessel. 

Olted  also  in  note  to  62  Am.  Dec.  239,  on  the  power  of  Ck>ngress 
to  regulate  commerce,  not  embracing  the  purely  Internal  commerce 
of  a  State;  note  to  62  Am.  Dec.  242,  on  enforcement  of  liens  depend- 
ing on  State  laws.  Cited  in  dissenting  opinion  in  The  Lotfctwanna. 
21  Wall.  587,  22  L.  666,  showing  that  principal  case  had  been  over- 
ruled by  The  Commerce,  1  Black,  578,  17  L.  109.  Cited  in  general 
discussion  in  The  Daniel  Ball,  1  Brown,  197,  F.  O.  3,564,  on  con- 
stitutionality of  the  act  imposing  license  on  owners  of  steamboats 
plying  on  the  navigable  waters  of  the  United  States;  The  Sarah 
Jane,  1  Low.  206,  F.  C.  12,349,  discussing  the  reference  to  principal 
case  in  decision  in  Carpenter  v.  The  Emma  Johnson,  1  Cliff.  637, 
F.  C.  2,430,  as  to  whether  it  was  intended  to  apply  to  bays  and 
harbors  generally;  People  v.  Tyler,  7  Mich.  244,  arguendo  as  to  in- 
tention of  Congress  in  adopting  the  maritime  law  to  a  limited 
extent  in  the  act  of  1845. 

Distinguished  in  Carpenter  v.  The  Emma  Johnson,  1  Cliff.  637, 
F.  C.  2,430,  holding  that  act  of  Congress  of  1846  did  not  apply  to 
a  contract  of  affreightment,  where  part  of  the  navigation  was  upon 
the  high  seas;  The  Brig  America,  1  Low.  178,  F.  C.  289,  afSrming 
Jurisdiction  of  admiralty  to  enforce  a  lien  against  a  vessel  given 
by  State  law  for  pilotage;  United  States  v.  Burlington,  etc.,  Ferry 
Co.,  21  Fed.  341,  aflSrmlng  admiralty  jurisdiction  of  a  vessel 
plying  between  two  ports  of  same  State  on  navigable  water  of 
United  Stntt's,  but  engaged  exclusively  in  domestic  commerce; 
The  B.  A.  Shores,  73  Fed.  347,  holding  that  section  3  of  act  of 
February  13,  1893,  applies  to  vessels  engaged  in  commerce  on  the 
hikes;  Dever  v.  The  Hope,  42  Miss.  718,  720,  2  Am.  Rep.  644,  646, 
holding  that  State  courts  had  no  jurisdiction  to  enforce  a  strictly 
maritime  lien  by  a  proceeding  in  rem,  but  had  jurisdiction  over 
contracts  for  materials  and  supplies  for  a  domestic  vessel  in  her 
home  port  Overruled  in  the  following  cases  in  which  the  juris- 
diction of  admiralty  was  sustained;  The  Belfast,  7  Wall.  642,  19  L. 
271,  as  to  navigable  rivers  which  empty  into  the  sea;  The  Steam- 
boat Brooklyn,  2  Ben.  549,  550,  F.  C.  1,938,  as  to  a  case  of  damages 
from  negligence  under  a  contract  of  towage  on  the  Hudson  river 
as  one  of  tort  on  navigable  waters;  The  Barge  Leonard,  3  Ben.  267. 
268,  269,  270,  F.  C.  8,256,  a  libel  for  damage  to  cargo  on  a  contract 
of  affreightment  on  the  Hudson  river,  between  New  York  and 
Troy;  The  Sailor's  Bride,  1  Brown,  69,  F.  C.  12,220,  a  case  of  sal- 
vage by  an  American  to  a  British  vessel  In  Canadian  waters;  The 
Sarah  Jane,  1  Low.  205,  F.  C.  12,349,  a  libel  for  mariner's  wages 
against  a  vessel  plying  on  navigable  waters  wholly  within  a  State; 
Atlantic  Works  v.  Tug  Glide,  157  Mass.  526,  530,  34  Am.  St  Bep. 
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306,  33  N.  B.  163.  165.  contract  to  repair  a  domestic  vessel  as  a 
maritime  contract 

Admiralty. —  Bule  12  was  amended  in  order  to  take  from  the 
District  Courts  the  right  of  proceeding  in  rem  against  a  domestic 
Tessel,  for  supplies  and  repairs  under  a  lien  giyen  by  State  law. 
The  enforcement  of  all  such  liens,  not  arising  out  of  maritime  con- 
tract, belongs  to  State  courts,  p.  251. 

Oited  in  The  Barque  Unadllla.  8  Ben.  479.  F.  O.  14,332.  holding 
a  lien  under  laws  of  New  York,  for  supplies  furnished  to  a  vessel 
in  her  home  port,  enforceable  in  admiralty;  In  re  Surplus,  etc.,  of 
Ship  Edith.  11  Blatchf.  463.  F.  O.  4.283.  holding  that  a  contract  for 
supplies  and  materials  to  a  domestic  vessel  in  her  home  port  does 
not  always  create  a  maritime  lien;  The  Olrcassian,  11  Blatchf.  476, 
F.  G.  2.726  (In  opinion  in  District  Ck>urt  affirmed  on  appeal),  ex- 
plaining intention  of  the  rule  was  to  prohibit  a  proceeding  in  rem 
in  admiralty  against  a  domestic  ship  for  supplies,  etc.,  even  though 
a  lien  was  given  by  local  law;  Molr  v.  The  Dubuque.  17  Fed.  Cas. 
670.  holding  State  laws  conferring  admiralty  jurisdiction  on  the 
Federal  or  State  courts,  void.  Cited  in  general  discussion  of  the 
rule  in  The  GUde.  167  U.  S.  614.  42  L.  2d9.  17  S.  Ct  932.  showing 
that  the  decision  had  since  been  overruled  in  The  Belfast,  supra. 

Distinguished  in  Western  Transportation  Co.  v.  The  Great  West- 
em,  29  Fed.  Cas.  787,  holding  that  Admiralty  Courts  had  a  gen- 
eral jurisdiction  over  all  causes  arising  on  the  Great  Lakes  and 
connected  waters,  wherever  practically  navigable.  Overruled  in 
Hayford  v.  Cunningham.  72  Me.  132.  holding  that  since  1872  the 
Supreme  Court  had  established  the  policy  of  requiring  that  ad- 
miralty remedies  for  repairs  upon  domestic  vessels  should  belong 
exclusively  to  admiralty  tribunals;  Warren  v.  Kelley,  80  Me.  526.  15 
AtL  51.  to  same  effect,  holding  that  remedy  to  enforce  a  lien  for 
repairs  on  a  foreign  vessel  belongs  exclusively  in  the  Federal 
courts  In  admiralty. 

21  How.  251-257.  16  L.  123.  BBLCHER  v.  LAWRASON. 

Customs  duties. —  The  seventeenth  section  of  the  act  of  1842.  as 
modified  by  the  acts  of  1846  and  1857.  applies  as  well  to  goods 
purchased  abroad  as  to  goods  Imported  from  abroad  by  the  manu- 
facturer, pp.  254-256. 

No  citations. 

21  How.  257-266,  16  L.  137.  PBMBBBTON  v.  LOCKBTT. 

Contracts. —  An  agreement  to  compensate  for  prosecuting  a  claim 
at  Washington,  against  a  foreign  government,  cannot  be  recovered 
upon  when  a  commission  is  appointed  by  the  two  governments  to 
investigate  at  London,  and  which  does  there  dispose  of  the  claim, 
p.  266. 
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Dlstingmlshed  In  Idler  ▼.  Borgmeyer,  65  Fed.  914,  915,  28  U. 
S.  App.  332,  holding  an  agent  entitled  to  a  percentage  on  a  claim 
against  a  foreign  government,  aithongb  the  entire  claim  was  never 
recovered.  Note,  on  appeal  the  judgment  was  reversed,  the  court 
holding  that  satisfaction  never  having  been  realized,  the  commis- 
sion did  not  become  payable. 

21  How.  266-275.  16  L.  151,  POORMAN  v.  WOODWARD. 

Principal  and  i^ent. —  A  joint  maker  of  a  note,  who  is  Intmsted 
by  the  others  with  the  task  of  raising  money  thereupon,  comiflles 
with  the  terms  of  the  agency  in  taking  a  bank's  certificate  of  de- 
posit thereafter  duly  honored  and  paid,  p.  275. 

Payment. —  Certificate  of  deposit  or  check  Is  money  In  commer- 
cial parlance,  p.  275. 

Not  cited. 

21  How.  276-283,  16  L.  158,  DICKINS  v.  MAHANA. 

Public  laoLds  —  School  lands. —  The  power  to  select  and  lay  off 
school  lands  under  act  of  1818  rests  in  the  secretary  of  the  treas- 
ury, not  In  the  register  of  the  land  office;  in  this  case,  question 
whether  such  lands  had  been  so  selected,  held  a  question  of  fact, 
pp.  279,  283. 

Not  cited. 

21  How.  283-287,  16  L.  113,  HILL  T.  SMITH. 

Guaranty. —  A  contract,  accompanying  an  agreement  to  sell  real 
estate  for  corporate  stock,  guaranteeing  that  stock  would  be  worth 
par  three  years  thereafter.  Is  a  valid.  Independent  contract,  p.  287. 

Cited  and  principle  applied  in  Clearwater  v.  Meredith,  21  How. 
493,  16  L.  202,  dismissing  a  plea  that  jurisdiction  was  not  properly 
averred;  Kilbride  v.  Moss,  113  Cal.  436,  54  Am.  St  Rep.  364,  45  Pac. 
813,  sustaining  a  verbal  agreement,  made  to  Induce  a  purchase  of 
corporate  stock,  to  return  the  purchase  money  if  the  stock  should 
become  worthless;  Moorehouse  v.  Crangle,  36  Ohio  St  132,  38  Am. 
Rep.  566,  sustaining  a  verbal  promise  that  if  one  subscribed  to 
corporate  stock,  he  should  within  a  year  receive  15  per  cent  on  his 
Investment 

21  How.  287-290,  16  L.  36,  FORD  v.  WILLIAMS. 

Principal  and  agent —  A  principal  can  maintain  an  action  In  his 
own  name  on  a  written  contract  which  his  agent  has  made  In  his 
own  name,  without  discdoelng  the  name  of  the  principal,  p.  289. 

Cited  and  principle  relied  upon  in  Higgins  v.  McCrea,  116  U.  S. 
680,  29  L.  767,  6  S.  Ct  562,  holding  that  under  rules  of  the  Chicago 
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Board  of  Trade,  the  principal  had  a  right  of  action  against  the  con- 
tractors on  the  original  contracts  for  which  the  agent  had  not  made 
any  substitution;  Prichard  v.  Budd,  76  Fed.  713,  42  U.  S.  App.  186, 
repeating  ruling  of  principal  case;  Powell  v.  Wade,  109  Ala.  07,  55 
Am.  St  Uep.  916, 19  So.  501,  allowing  action  by  an  undisclosed  prin- 
cipal on  a  contract  made  by  his  son,  as  his  agent,  on  proof  of 
agency;  Sullivan  v.  Shailor,  70  Conn.  736,  40  AtL  1055,  holding  that 
an  action  by  a  principal,  on  his  agent's  contract,  in  his  own  name,  is 
open  to  the  defenses  allowable  in  a  .suit  by  the  agent;  Oelrichs  v. 
Ford,  21  Md.  501,  sustaining  an  action  by  principal,  on  a  contract 
for  sale  of  flour,  made  by  an  agent  in  his  own  name;  Hymer  v. 
Ijnms,  56  Md.  474,  either  agent  or  principal  may  sue  on  a  note 
made  payable  to  one  as  agent,  cashier,  treasurer,  etc.,  without  nam- 
ing the  principal;  Balto.  Goal  Tar,  etc.,  Go.  y.  Fletcher,  61  Md.  295, 
holding  it  was  for  the  Jury  to  decide  question  of  agency  In  action  to 
recover  money  deposited  by  partners  to  furnish  a  basis  of  credit  for 
a  contract;  Exchange  Bank  v.  Rice,  107  Mass.  43,  9  Am.  Rep.  5, 
holding  that  on  a  promise  by  A.  to  B.,  for  the  benefit  of  G.,  who  is 
a  stranger  to  the  consideration,  G.  cannot  sue;  Milllken  v.  Western 
Union  Tel.  Go.,  110  N.  Y.  410.  18  N.  B.  252,  1  L.  R.  A.  284,  holding 
that  the  rule  applies  to  contracts  with  telegraph  companies  as  to 
delivery  of  messages;  Fisher  v.  Knight,  61  Fed.  494,  17  U.  S.  App. 
502,  holding  trust  funds  deposited  in  trustee's  name,  might  yet  be 
claimed  by  beneficiary  as  against  trustee's  creditors.  See  note  to 
12  Am.  Dec.  714,  on  suits  by  principal  on  agent's  note. 

Principal  and  agent. —  One  contracting  with  an  agent,  who  does 
not  disclose  the  fact  of  his  agency,  may  elect  to  treat  the  after-dis- 
covered principal  as  the  person  with  whom  he  contracted,  p.  287. 

Gited  and  relied  upon  in  BurriU  v.  Boston,  2  Gliff.  592,  F.  G. 
2,198,  holding  that  the  city  should  be  sued  on  a  contract  made  by 
its  mayor  to  pay  a  per  capita  for  army  recruits,  unless  the  contract 
was  ultra  vires.  See  note  to  25  Am.  Dec.  562,  on  liability  of  prin- 
cipal on  agent's  written  contracts. 

Principal  and  agent. —  One  who  knowingly  contracts  with  an 
agent  for  an  undisclosed  principal,  will  not  afterwards  be  allowed 
to  charge  the  principal,  p.  289. 

Gited  and  ruling  applied  in  Rice  v.  Bush,  16  Golo.  492,  27  Pac. 
723,  where  the  purchaser  of  land  under  contract  with  an  agent  pro- 
fessing ownership,  knew  the  legal  title  was  in  another,  the  prin- 
cipal was  not  bound;  Schenck  v.  Spring  Lake,  etc.,  Go.,  47  N.  J.  Bq. 
46,  19  Atl.  882,  holding  that  a  contract  by  one  in  his  own  name,  but 
described  as  president  of  a  corporation,  could  not  be  specifically 
enforced  against  the  corporation.  Gited  in  general  discussion  in 
Union  Ins.  Go.  v.  Grant,  68  Me.  231,  28  Am.  Rep.  44,  on  the  ques- 
tion of  discharge  of  an  insurer's  liability,  expressing  no  opinion. 

Principal  and  agent. —  A  principal  may  show,  by  parol,  the  agency 
of  an  agent  who  made  a  contract  in  his  own  name;  but  the  agent 
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contracting  in  his  own  name  may  not  contradict  the  writing  by 
proving  he  was  contracting  only  as  agent,  p.  289. 

Olting  cases  which  apply  the  principle,  and  In  which  parol  evi- 
dence was  held  admissible,  are:  Baldwin  y.  Bank,  1  Wall.  241«  17 
L.  536,  to  show  agency  of  payee  of  a  note  therein  described  as 
*'  cashier; "  New  York,  etc.,  S.  S.  Go.  v.  Harbison,  21  Blatchf.  836, 
16  Fed.  692.  in  order  to  charge  the  real  principal,  it  is  always  com- 
petent to  identify  him  by  evidence  dehors  the  instrument;  Boland 
V.  Northwestern  Fuel  Co.,  34  Fed.  526,  to  show  that  defendant  was 
an  undisclosed  principal;  Exchange  Bank  v.  Hubbard,  62  Fed.  116, 
26  U.  S.  App.  133,  to  show  that  a  loan  obtained  by  agents  from  a 
bank,  on  their  own  drafts,  was  for  the  benefit  of  the  principals; 
Prichard  v.  Budd,  76  B'ed.  713,  42  U.  S.  App.  186,  to  prove  the 
agency  of  a  party  to  a  contract;  Powell  v.  Wade,  109  Ala.  97,  55 
Am.  St.  Hep.  916,  19  So.  501,  to  allow  a  principal,  suing  in  his  own 
name,  to  prove  agency  on  a  contract  made  by  his  son;  Benjamin  v. 
Birmingham,  50  Ark.  440,  8  S.  W.  185,  holding,  under  the  statute 
of  frauds,  a  written  contract  need  not  disclose  a  principal;  it  may 
be  shown  by  parol;  Williams  v.  Uncompahgre  C.  Co.,  13  Colo.  478, 

22  Pac.  808,  to  show  the  real  parties  in  interest  In  enforcing  a 
mechanic's  lien;  Barker  v.  Garvey,  83  111.  186,  to  prove  that  a  writ- 
ten oCTer  to  erect  certain  buildings  was  made  by  an  agent  to  defeat 
a  gamisheeing  creditor;  Butler  v.  Kaulback,  8  Kan.  674,  to  enable 
the  purchaser  of  real  estate  to  show  that  he  knew  he  was  con- 
tracting with  an  agent  as  defense  to  a  suit  by  the  principal  to  re- 
cover the  property;  Baker  v.  Wainwrlght,  36  Md.  350,  11  Am.  Bep. 
501,  to  prove  agency  of  purchaser  at  a  sherilTs  sale,  the  principals 
being  present,  ratifying  the  purchase;  Scott  v.  Methodist  Church,  50 
Mich.  534,  15  N.  W.  893,  to  charge  a  church  as  principal,  where  the 
trustees  omitted  to  sign  a  mortgage  in  proper  form;  Briggs  v.  Man- 
chon,  56  Mo.  473,  holding  that  if  a  memorandum  of  sale  of  lots,  with 
the  advertisement,  did  not  sufllciently  disclose  the  principal,  it  might 
be  shown  by  parol;  Coleman  v.  First  Nat  Bank,  53  N.  Y.  393,  to  show 
that  a  deposit  was  made  with  a  bank,  although  the  certificate  was 
given  in  the  name  of  the  president;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Tyng,  63  N.  Y.  655,  in  an  action  for  damages  on  agent's  fraudulent 
contract,  to  let  in  a  party  not  apparent  in  the  contract,  but  not  to  dis- 
charge one  apparently  a  party;  Sires  v.  Newton,  1  Wash.  Ter.  359. 
in  an  action  of  replevin  to  show  agency  in  the  purchaser  of  a 
chattel  in  his  own  name;  Harmon  v.  Hale,  1  Wash.  Ter.  428,  34 
Am.  Rep.  821,  to  prove  that  one  of  the  makers  of  a  joint  promissory 
note  was  merely  a  surety;  but  In  Nash  v.  Towne,  5  Wall.  704,  18 
L.  530,  parol  evidence  was  refused  to  permit  agents  to  prove  their 
agency  and  that  they  had  disclosed  their  principal. 

Cited  in  note  to  2  Am.  Dec.  518,  on  contracts  by  agents,  where 
the  fact  of  agency  does  not  appear;  note  to  39  Am.  Rep.  761,  on 
admissibility  of  parol  evidence  to  charge  a  principal;  note  to  55 
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Am.  St  Rep.  917,  on  suits  by  undisclosed  principals.  Cited  In 
dissenting  opinion  In  Baker  v.  Walnwright,  36  Md.  367,  arguendo, 
that  the  ruling  must  be  confined  to  commercial  contracts,  majority 
holding  that  a  memorandum  of  terms  of  sale,  signed  by  an  agent 
buying  property  at  a  sale,  the  agency  could  be  proved  by  parol 
testimony. 

Distinguished  In  Chandler  v.  Coe,  54  N.  H.  571,  where  the  ques- 
tion of  contracts  by  agents  Is  fully  discussed  and  authorities  col- 
lected and  examined,  holding  that  parol  evidence  Is  admissible  to 
charge  an  unknown,  but  not  a  known  principal,  and  Inadmissible  to 
discharge  the  agent,  whether  the  principal  was  known  or  unknown; 
Schenck  v.  Spring  Lake,  etc.,  Co.,  47  N.  J.  Eq.  48,  19  Atl.  883, 
holding  that  the  rule  had  never  been  adopted  by  the  courts  of  New 
Jersey;  Briggs  v.  Partridge,  64  N.  Y.  362,  21  Am.  Rep.  619,  refusing 
parol  evidence  to  charge  a  principal  under  a  contract  under  seal,  for 
purchase  of  land,  made  by  an  agent  In  his  own  name.  Limited  In 
Barbree  v.  Goodale,  28  Or.  472,  43  Pac.  380,  holding  that  the  rule 
must  be  limited  to  simple  contracts  and  may  not  be  extended  to 
negotiable  instruments  and  specialties  under  seal. 

Miscellaneous. —  Rutherford  v.  Montgomery,  14  Tex.  Civ.  App. 
323,  37  S.  W.  627,  on  the  point,  not  raised  in  prli.cipal  case,  that  a 
principal  who  accepts  the  benefits  of  an  agent's  contract,  must  l>ear 
the  burdens. 

21  How.  290-294,  16  L.  80,  LOWNSDALB  v.  PARRISH. 

Supreme  Court  has  no  jurisdiction  of  a  controversy  as  to  land  titles 
in  Oregon,  arising  between  the  date  of  the  act  establishing  the  ter- 
ritorial government  of  Oregon,  and  the  act  of  Congress  of  Septem- 
ber 27,  1850,  p.  293. 

Cited  and  ruling  applied  In  Missionary  Society  v.  Dalles,  107  U.  S. 
345,  27  L.  548,  2  S.  Ct  679,  holding  there  could  be  no  constructive 
possession  of  land  in  Oregon  prior  to  1850;  Shively  v.  Bowlby,  152 
U.  S.  51,  38  L.  350,  14  S.  Ct  567,  holding  the  Oregon  settlers,  prior 
to  1850,  had  no  title  in  the  soil,  collecting  authorities;  Lamb  v. 
Daveni)ort,  1  Sawy.  640,  F.  C.  8,015,  holding  that  courts  knew  ju- 
dicially that  prior  to  the  donation  act  of  1850,  there  could  be  no 
presumption  that  a  lotholder  had  any  interest  except  the  bare  pos- 
session; Leland  v.  City  of  Portland,  2  Or.  49,  holding  that  a  dedica- 
tion of  land  as  a  public  square  In  Portland,  Oregon,  if  made  prior  to 
September  27,  1850,  was  of  no  effect. 

Supreme  Court  —  Appeal  and  error. —  When,  In  a  controversy  as 
to  title  to  land  in  Oregon,  arising  in  July,  1850,  It  appeared  neither 
party  had  or  could  have  a  legal  title,  which  must  consequently  be 
in  the  United  States,  it  followed  that  the  amount  In  controversy 
could  not  be  ascertained,  nor  was  there  any  question  under  Con- 
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stltution  or  laws  of  Congress,  so  as  to  give  jurisdiction  on  appeal 
to  the  Supreme  Court,  p.  293. 

Cited  and  principle  applied 'in  Lownsdale  v.  City  of  Portland, 
Deady,  6,  1  Or.  886,  F.  C.  8,578,  holding  that  the  decrees  in  the  prin- 
cipal case,  made  in  the  territorial  courts,  were  also  void.  Cited  in 
dissenting  opinion  in  Kenyon  v.  Knipe,  2  Wash.  402,  27  Pac.  229, 
13  L.  R.  A.  146,  and  n.,  majority  holding  that  a  purchaser  of  Uind, 
according  to  a  recorded  map,  was  bound  by  it  as  to  an  alley-way. 

Distinguished  in  Sparrow  v.  Strong,  3  Wall.  108,  104.  18  L.  49,  50, 
showing  the  decision  was  special,  and  that  the  court  woidd  take 
jurisdiction  of  a  suit  concerning  mining  claim  in  Nevada,  if  of  suffi- 
cient value. 

Public  lands.—  Congress  passed  no  law  in  anywise  affecting  title 
to  lands  in  Oregon  Territory  till  September  27,  1850,  p.  293. 

Cited  in  Lownsdale  v.  City  of  Portland,  Deady,  13,  15,  1  Or.  392, 
394,  395,  F.  C.  8,578,  holding  as  a  consequence  that  the  provisions  of 
the  townslte  act  of  1844  had  not  been  extended  to  Oregon  by 
the  act  of  1848;  Chapman  v.  School  District,  Deady,  149,  F.  C.  5,608, 
holding  that  a  dedication  of  land  in  Oregon  to  public  uses,  prior  to 
September,  1850,  did  not  bind  the  lands;  United  States  v.  Tichenor, 
8  Sawy.  161,  12  Fed.  422,  holding  the  pre-emption  act  of  September 
14,  1841,  was  not  extended  over  Oregon  till  July  17,  1854;  White 
V.  Allen,  3  Or.  113,  holding  that  the  donation  act  did  not  recognize 
any  rights  acquired  under  the  provisional  government  of  Oregon; 
Whitlow  V.  Reese,  4  Or.  338,  holding  the  county  seat  act  of  1824 
had  never  been  extended  to  Oregon. 

21  How.  294r-305,  16  L.  140,  MORBHOUSB  T.  PHBLPS. 

Public  lands  — Galena  lots.— Under  statute  of  1836,  respecting 
Galena  town  lots,  a  patent  will  be  issued  to  the  representatives  of 
a  deceased  pre-emptor  and  to  their  heirs,  which  will  inure  for  the 
benefit  of  those  who  obtained  the  certificate  of  pre-emption  and 
paid  for  the  land,  pp.  303,  304. 

Cited  and  ruling  applied  in  Tarver  v.  Smith,  38  Ala.  140,  holding 
that  before  the  act  of  1836  a  patent  issued  in  the  name  of  a  defunct 
person  was  void.  See  note  to  83  Am.  Dec.  470,  on  Patents  to 
"  Legal  Representatives." 

Public  lands  —  '<  Legal  representative."—  The  term  is  confined  to 
one  appointed  to  represent  the  deceased  in  the  capacity  of  adminis- 
trator or  executor.  A  purchaser  from  the  deceased  of  his  interest 
in  unpatented  property  is  not  within  the  term,  p.  304. 

Cited  and  rule  applied  in  Illinois  Masons'  Ben.  Soc.  v.  Booth,  12 
Fed.  Cas.  1,212,  as  to  a  by-law  directing  payment  to  the  heirs  or  legal 
representatives  of  a  deceased  member,  holding  that  his  heirs  may 
or  may  not  be  legal  representatives. 
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21  How.  305-322,  16  L.  125,  BROWN  v.  HUGER. 

Bemoval  of  causes. —  Where  defendant  In  ejectment  is  a  United 
States  oflicer  and  holds  the  lands  in  that  capacity,  the  suit  is  re- 
movable to  the  Federal  court  for  district  where  land  is  situated,  p. 
808. 

Cited  and  principle  applied  in  Cunningham  v.  Macon,  etc.,  R.  Co., 
109  U.  S.  452,  27  L.  094,  3  S.  Ct  297,  holding,  in  a  case  of  tort,  gov- 
ernment orders  do  not  oust  jurisdiction;  defendant  must  show  the 
sufficiency  of  his  authority;  Virginia  Coupon  Cases,  114  U.  S.  287, 
29  L.  192,  5  S.  Ct.  912,  a  defendant  who  seeks  to  justify  by  authority 
of  State  is  bound  to  establish  it;  Reagan  v.  Farmers'  Loan,  etc., 
Co.,  154  U.  S.  891,  88  L.  1021,  14  S.  Ct.  1052,  a  citizen  of  another 
State  may  sue  the  Texas  railroad  commissioners  for  discrimination 
rates  in  the  Federal  courts;  Head  v.  Porter,  48  Fed.  486.  holding 
that  an  officer  in  charge  of  government  armory  cannot  plead  gov- 
ernment orders  when  sued  in  Circuit  Court  for  infringement  of  a 
patent;  King  v.  La  Grange,  61  Cal.  228,  holding  ejectment  will  lie 
against  officer  of  United  States  in  possession  of  land  on  behalf  of 
the  government;  United  States  v.  Lee,  106  U.  S.  215,  216,  217»  246, 
27  L.  180,  181, 191,  1  S.  Ct  256,  257,  258,  282,  sustaining  right  of  suit 
against  United  States  under  special  circumstances;  Tindal  v.  Wes- 
ley, 167  U.  S.  214,  42  L.  140, 17  S.  Ct.  774,  to  same  point;  Lee  v.  Kauf- 
man, 3  Hughes,  133,  F.  C.  8,191,  arguing  that  the  question  of  juris- 
diction must  have  been  considered  in  allowing  an  action  to  try  the 
title  of  the  United  States  to  an  army  i)ost;  Head  v.  Porter,  48  Fed. 
483,  to  same  point;  Budd  v.  Tax  Collector,  36  La.  Ann.  961,  as  to  suit 
against  a  State. 

Boundaries. —  The  most  material  and  certain  calls  must  control 
those  that  are  less  material  and  certain.  Calls  for  natural  or  per- 
manent objects  have  absolute  control,  both  as  to  course  and  dis- 
tance, p.  318. 

Cited  and  rule  applied  in  Henderson  v.  Hatterman,  146  HL  566, 
34  N.  E.  1044,  holding  monuments  control  courses  and  distances,  and 
distances  control  quantity,  monuments  described;  Rutherford  v. 
Tracy,  48  Mo.  328,  8  Am.  Rep.  106,  a  description  of  a  lot,  by  its 
number  and  block,  must  prevail  over  a  subsequent  description  by 
courses  and  distances;  Cooley  v.  Warren,  53  Mo.  168,  a  call  may  be 
rejected  for  inconsistency,  when  enough  description  remains  to  as- 
certain the  land  with  certainty;  Calloway  v.  Henderson,  130  Mo. 
87,  32  S.  W.  36,  a  description  as  "  all  of  a  certain  survey,"  except 
a  specified  i)OFtion,  "being  the  farm  known  as,"  etc.,  limits  the 
language  to  the  farm. 

Public  lands. —  Patent  must  be  interpreted  as  a  whole,  and  the 
legal  deductions  drawn  therefrom  must  be  conformable  within  the 
scope  and  purpose  of  the  entire  document  The  construction  and 
deductions  are  within  the  exclusive  province  of  the  court,  p.  318. 
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Botmdaries. —  A  line  described  as  running  up  or  down  with  the 
river,  must  follow  the  river,  according  to  its  meanderings,  and  in 
water-courses  not  navigable  **  ad  medium  filum  aquae,"  p.  320. 

Oited  and  principle  applied  in  Hills  v.  Homton,  4  Sawy.  108,  F. 
O.  6,508,  where  a  creek,  through  all  its  windings,  was  regarded  as 
the  intended  boundary  line;  Clarkston  v.  Va.  Ck>aL  &  Iron  Co.,  03 
Va.  261,  24  S.  E.  938,  on  a  call  to  run  with  a  mountain  or  ridge,  or 
with  the  top  of  it,  the  line  of  the  natural  boundary  must  controL 
See  notes  to  27  Am.  St  Bep.  58,  on  waters  as  boundary  lines,  non- 
navigable  streams;  27  Am.  St  Bep.  59,  on  meander  lines. 

21  How.  322-331,  16  L.  165,  KENDALL  Y.  WINSOB. 

Patents. —  An  invention  purposely  withheld  from  the  public.  Is 
not  entitled  to  the  protection  of  the  law,  and  a  similar  or  identical 
invention,  made,  patented,  or  bi^ught  into  use  by  another,  will  not 
be  restrained  as  an  infringement,  p.  828. 

Cited  and  principle  applied  in  Consolidated  Fruit  Jar  Co.  v. 
Wright  12  Blatchf.  156,  F.  O.  8,135,  an  inventor  who  delays  patent 
for  nine  years,  warrants  the  inference  of  abandonment;  United 
States  Bifle,  etc.,  Co.  v.  Whitney  Arms  Co.,  14  Blatchf.  101,  F.  C. 
16,793,  to  same  point  and  effect;  Berg  v.  Thistle,  3  Fed.  Cas.  260, 
if  an  inventor  cancels  his  invention,  another  inventor  may  obtain 
a  patent  and  exclude  the  first;  Lovering  v.  Dutcher,  15  Fed.  Cas. 
1002,  concealment  of  an  invention  for  five  years  after  completion, 
held  a  bar  to  claim  of  patent;  Marcy  v.  Trotter,  16  Fed.  Cas.  706, 
failing  to  apply  for  patent  for  eight  years,  in  which  time  another 
introduced  the  invention  into  public  use  and  obtained  a  patent  for 
it  held  a  forfeiture;  Walker  v.  Forbes,  29  Fed.  Cas.  29,  sustaining 
the  rejection  of  an  application  for  a  patent  where  the  first  Inventor 
had  delayed  for  more  than  a  year  after  completion,  and  nearly  a 
year  after  issue  of  a  patent  for  same  article  to  another  party.  See 
note  to  47  Am.  Dec.  445,  on  delay  in  making  application,  no  aban- 
donment Cited,  obiter,  in  Sturtevant  v.  Greenough,  23  Fed.  Cas. 
837,  holding  that  abandonment  had  no  bearing  on  the  question  of 
priority  of  invention.  , 

Distinguished  in  Wood  v.  Cleveland  Boiling  Mills  Co.,  30  Fed.  Cas. 
431,  holding  delay  caused  by  poverty,  and  unmingled  with  any  other 
adverse  consideration,  was  not  abandonment 

Patents. —  An  inventor  may  delay  taking  a  patent  for  the  purpose 
of  completing  his  invention  or  to  test  its  value  by  experiments,  and 
may  forbear  proclaiming  Its  theory  or  operation  during  its  progress 
to  completion,  pp.  328,  329. 

Oiting  cases  which  make  application  of  the  ruling  are:  Agawam 
Co.  V.  Jordan,  7  Wall.  608,  19  L.  188,  sustaining  a  patent  applied 
for  in  1826,  for  an  invention  begun  in  1820,  on  proofs  of  time  en- 
gaged in  perfecting  improvements;  Jones  v.  Sewall,  3  Cliff.  590,  F. 
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O.  7,405,  holding  mere  forbearance  to  apply  for  a  patent  while  ex- 
perimenting, is  no  ground  for  presuming  abandonment;  Locomotive, 
etc.,  Truclc  Ck).  t.  Brie  R.  Co.,  15  Fed.  Gas.  776,  holding  that  the 
invention  was  not  abandoned  because  publicly  used  for  experi- 
mental purposes  for  two  years  before  patent;  Campbell  v.  Mayor, 
etc.,  47  Fed.  519,  521,  sustaining  a  patent,  although  another  con- 
structed and  sold  a  form  of  the  invention  without  the  knowledge  of 
the  inventor,  before  its  completion,  and  more  than  two  years  before 
the  application. 

Patent. —  Abandonment  to  public  of  invention,  may  be  made  ex- 
pressly or  by  conduct  as  acquiescence,  with  full  knowledge  of  the 
use  of  the  invention  by  others,  p.  329. 

Cited  and  principle  relied  upon  in  Planing  Machine  Co.  v.  Keith, 
101  U.  S.  484,  25  li.  941,  holding  that  an  application  not  prosecuted 
for  three  years,  and  then  withdrawn,  implied  abandonment;  Rus- 
sell, etc.,  Co.  V.  Mallory,  10  Blatchf.  148,  F.  C.  12,166,  holding  in- 
ventor's rights  lost  by  neglect  and  silence,  while  another  was  per- 
fecting and  putting  into  use  and  sale  the  same  invention;  United 
States  Rifle,  etc.,  Co.  v.  Whitney  Arms  Co.,  14  Blatchf.  101,  F.  C. 
16,793,  holding  that  when  an  application  was  rejected,  no  appeal 
taken,  and  subsequently  withdrawn,  it  must  be  held  as  abandoned; 
Wlckersham  v.  Singer,  29  Fed.  Cas.  1136,  holding  that  withdrawal 
of  application,  allowing  another  person  to  patent  same  invention 
and  to  publicly  sell  it,  was  abandonment;  U.  S.  BL  L.  Co.  v.  Cons. 
Bl.  Co.,  33  Fed.  871,  holding  that  when  a  patent  has  been  granted, 
an  infringer,  relying  on  an  abandonment,  must  set  it  up  by  way  of 
defense  and  prove  it;  Western  Electric  Co.  v.  Sperry  Blectric  Co., 
68  Fed.  191,  18  U.  S.  App.  177,  holding  that  abandonment  of  an  in- 
ventl<»i  is  irretrievable,  but  abandonment  of  an  application  for  fail- 
ure to  comply  with  revised  statutes,  section  4894,  entitles  the  in- 
ventor to  renew  the  application.  See  notes  to  47  Am.  Dec.  443,  444, 
on  abandonment  of  invention  to  public. 

Patents. —  Equity  will  protect  an  inventor  against  frauds  or 
wrongs  practiced  to  pirate  the  results  of  his  labors.  An  invention 
pirated  by  another  or.  used  without  the  inventor's  consent  prior  to 
patent,  cannot  be  said  to  be  **  known  or  used,"  within  the  meaning 
of  section  7  of  the  act  of  1839,  p.  330. 

Cited  and  principle  applied  in  Andrews  v.  Hovey,  124  U.  S.  701, 
706,  708,  709,  31  L.  558,  559,  560,  8  S.  Ct.  677,  679,  680,  where  the 
principal  case  is  fully  discussed  and  the  proper  construction  of  the 
second  clause  of  .section  7  of  the  act  of  1839  considered;  Wade  v. 
Metcalf,  129  U.  S.  205,  32  L.  663,  9  S.  Ct  272,  a  fraudulent  or  sur- 
reptitious purchase  or  construction  of  a  machine  would  be  insufB- 
dent  to  entitle  the  purchaser  to  use  and  vend  it  under  revised 
statutes,  section  4899;  Perkins  v.  Nashua,  etc.,  Co.,  2  Fed.  453,  sug- 
gesting that  a  use  in  a  workshop,  where  the  workmen  were  pledged 
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to  secrecy,  might  not  be  a  public  use;  Campbell  y.  New  York,  35 
Fed.  507, 1  L.  R.  A.  50,  holding  a  patent  void  on  account  of  prior  use. 

Patents. —  The  real  interest  of  an  inventor  on  an  assertion  or  sur- 
render of  his  rights  to  a  piLtent,  whether  sought  in  his  declara- 
tions, or  acts,  or  in  his  neglect,  is  an  inquiry  of  fact  for  the  jury, 
p.  331. 

21  How.  831-343,  16  L.  82,  THOMAS  v.  LAWSON. 

Appeal  and  error. —  Exception  to  sheriff's  tax  deed  for  fraud  on 
its  face,  without  more  particular  specification,  cannot  be  noted  by 
appellate  court,  p.  338. 

Taxation. —  In  Arkansas,  the  burden  of  proof  is  on  the  assailant 
of  a  sheriff's  deed  on  a  sale  for  taxes,  to  show  that  the  substantial 
requirements  of  the  law  have  not  be«^n  complied  with,  p.  340. 

Cited  and  applied  in  Sharpleigh  y.  Burdam,  1  Flipp.  484,  F.  C. 
12,711,  a  tax  deed,  under  United  States  statute,  422,  should  be  -de- 
feased only  by  proof  of  non-subjection  of  taxation,  payment,  or 
subsequent  redemption. 

Judgments. —  Decree  in  special  Arkansas  chancery  proceeding, 
confirming  sheriff's  sale,  constitutes  a  valid  title  against  the  whole 
world,  unless  obtained  by  fraud,  p.  342. 

Cited  and  followed  in  Worthen  y.  Ratcliffe,  42  Ark.  344,  hold- 
ing a  decree  confirming  a  donation  title  settled  eyery  question  of 
prior  proceeding;  In  re  Douglas,  41  La.  Ann.  768,  6  So.  676,  {head- 
ing to  what  extent  the  legislature  may  make  a  tax  deed  conclusive 
evidence,  collecting  authorities.  Cited  in  dissenting  opinions  in 
Chauncey  v.  Wass,  35  Minn.  20,  32,  30  N.  W.  834,  840,  majority 
holding  that  under  the  then  statute  of  Minnesota,  a  tax  deed  could 

not  be  defeated  by  showing  previous  payment. 

I 

21  How.  343-356,  16  L.  100,  McKINLAY  y.  MORRISH. 

Admiralty. —  When  the  case  is  made  by  express  allegations  and 
d&hlals,  testimony  inapplicable  to  the  issues  made,  is  not  part  of 
the  case,  unless  it  bears  inferentially  upon  other  evidence  properly 
in  it,  on  which  the  parties  rely;  accordingly,  on  an  issue  of  improper 
stowage  and  landing  of  cargo,  evidence  of  unseaworthiness  of  ves- 
sel is  inadmissible,  p.  346. 

Citing  cases  which  apply  the  rule  are:  United  States  v.  Huckabee, 
16  Wall.  424,  21  L.  461,  affirming  the  rule  and  holding  an  informa- 
tion filed  in  a  Federal  court  must  show  jurisdiction;  The  M.  M. 
Caleb,  10  Blatchf .  472,  F.  C.  9,683,  holding  that  a  libel  which  failed 
to  allege  an  insufficient  rudder  chain,  proved  to  be  the  immediate 
cause  of  the  disaster,  could  have  been  excepted  to  for  insufficient 
specifications;  The  Young  America,  24  Blatchf.  485,  31  Fed.  753. 


J 
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holding  that  an  omission  of  allegations,  charging  a  tug  with  neg- 
ligence In  leaving  the  tow  after  being  beached,  negatived  the  In- 
ference that  the  Ubellant  considered  the  tug  negligent  in  that 
l>ehalf ;  The  Rocket,  1  Blss.  355,  F.  O.  11,975,  holding  the  evidence 
mnst  be  confined  to  points  put  In  Issue  by  the  allegations  In  the 
Ubel  and  denial  of  the  answer;  The  Morton,  1  Brown,  138,  F.  G. 
9,864,  holding  that  proofs  taken  In  regard  to  an  issue  not  tendered 
by  the  pleadings,  are  Inadmissible;  The  Illinois,  2  Flipp.  432,  F.  O. 
7,005,  sustaining  an  objection  to  a  petition  In  intervention  by  mort- 
gagees for  failing  to  show  that  It  was  given  to  procure  supplies; 
Williams  V.  The  Vanderbilt,  29  Fed.  Gas.  1412,  holding  that  the 
question  of  community  of  culpability  and  responsibility  Is  wholly 
a  matter  of  proof  on  the  trial,  and  the  pleading  against  the  blam- 
able  party  is  not  vitiated  by  alleging  against  his  co-defendant  more 
than  Is  verified  on  the  evidence;  The  George  Taulane,  22  Fed.  800, 
holding  an  averment  that  the  vessel  was  In  the  district  essential; 
The  Gherokee,  30  Fed.  640,  holding.  In  a  suit  by  a  tugowner  for 
salvage,  allegation  of  ownership  essential  In  a  distinct  article;  The 
Thomas  Melville,  81  Fed.  489,  in  Ubel  for  damage  to  cargo,  reject- 
ing an  amendment  which  averred  substantially  a  new  cause  of 
damage;  Hays  v.  Pittsburgh,  etc.,  R.  Go.,  33  Fed.  552,  holding  In 
admiralty  libels  there  must  be  a  substantial  agreement  between  the 
allegatlona  and  proofs;  Gard  v.  Hlnes,  35  Fed.  600,  holding  a  libel 
against  a  sole  owner  on  a  charter-party  which  showed  there  were 
other  owners,  will  be  dismissed  when  the  fact  of  other  owners' is 
pleaded;  The  Kendal,  56  Fed.  238,  sustaining  a  libel  over  an  objec- 
tion for  variance  between  allegations  and  proof. 

Shipping. —  In  a  Ubel  for  damage  to  cargo,  charging  negUgence, 
the  burden  of  proof  is  on  the  UbeUants,  and  the  testimony  must  be 
either  positive  or  sufllcient  by  the  rules  of  evidence  to  supply  the 
want  of  direct  proof,  p.  850. 

Gited  and  rule  appUed  in  The  Guy  G.  Goss,  53  Fed.  828,  where 
a  bill  of  lading  protected  the  ship  from  UablUty,  except  for  causes, 
the  Ubellant  must  prove  the  exception;  E.  Lobe  Go.  v.  The  Guy  G. 
Ooss.  53  Fed.  840,  another  case  against  same  ship,  dismissing  Ubel 
for  Insufficient  proof  by  Ubellant  of  the  fault  charged. 

Admiralty. —  A  Ubel  may  be  filed  by  the  agent  of  absent  owners 
in  his  own  name,  as  agent,  or  in  the  name  of  his  principals;  a  power 
of  attortkey  subsequent  to  a  Ubel  Is  a  sufficient  ratification  of  the 
agent's  act;  consignees  may  proceed  In  admiralty  for  any  breach  of 
a  blU  of  lading,  p.  355. 

Glted  and  principle  f oUowed  In  the  cases  In  which  the  Ubels  were 
sustained  as  proper.  In  The  Blackwall,  10  Wall.  11,  19  L.  874,  Ubel 
in  salvage  by  owners  of  a  steam  tug,  used  by  the  fire  department 
to  extinguish  fire  on  a  ship  in  harbor;  The  Thames,  14  Wall.  109. 
20  L.  to7,  affirming  S.  G.,  in  7  Blatchf .  229,  F.  G.  13,859,  libel  for 
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non-dellyery  of  merchandise  by  the  Indorsee  of  the  bill  of  lading; 
The  Vaughan  and  Telegraph,  14  Wall.  2G0.  20  L.  808,  a  libel  by  con- 
signee's indorsees  of  the  bill  of  lading  for  loss  of  cargo  by  collision; 
The  Una,  5  Ben.  109,  F.  C.  14,331,  libel  of  collision  by  master  of 
a  vessel  in  his  own  name;  The  Tillie,  13  Blatchf.  516,  F.  G.  14,049. 
libel  in  rem  by  a  husband  in  his  own  name  for  damages  to  a 
boat,  the  sole  property  of  his  wife;  The  Sally  Magee,  Blatchf.  Pr. 
885,  F.  G.  12,200,  libel  by  assignees  of  cargo  in  Prize  Gourt;  The 
Nail  Gity,  22  Fed.  542,  libel  by  consignees  for  non-deliyery  of  cargo. 
Distinguished  in  The  Garlotta,  0  Ben.  15,  F.  G.  2,413,  holding 
that  while  title  remained  in  the  shippers,  they  could  libel  for  breach 
of  contract 

Shipping.— Injury  to  cargo  of  soap,  caused  by  sweating,  due  to 
temperature  of  ship,  is  a  peril  of  the  sea,  for  which  vessel  is  not 
liable,  p.  354. 

Gited  in  note  to  41  Am.  Dec.  288,  on  perils  of  the  sea  —  where  the 
principal  case  is  cited  as  an  example  of  damage  to  cargo,  arisiog 
from  a  rough  passage,  being  attributed  to  perils  of  the  sea. 

21  How.  356-366.  16  L.  130.  UNITED  STATES  v.  GITY  BANK  OF 
GOLUMBUS. 

Banka  and  banking. —  Cashier  is  an  executive  officer,  by  whom 
the  debts  of  the  bank  are  received  and  paid,  and  its  securities  taken 
and  transferred,  and  his  acts,  to  be  binding  on  the  bank,  must  be 
done  within  the  ordinary  scope  of  his  duties,  p.  364. 

Gited  and  principle  applied  In  First  Nat 'Bank  v.  Marshall,  etc.. 
Bank,  83  Fed.  727,  54  U.  S.  App.  514,  holding  a  bank  not  liable  for 
a  mere  voluntary  statement  of  its  cashier,  as  to  the  flnancial  stand- 
ing of  a  third  person:  Asher  v.  Sutton,  31  Kan.  289.  1  Pac.  537,  deny- 
ing power  of  president  and  cashier  of  a  bank  to  sell  its  safe  for  a 
debt  of  the  bank;  Gray  v.  Farmers'  Bank,  81  Md.  640,  32  Ati.  521. 
holding  that  a  cashier  has  no  power  virtute  officii  to  discharge  a 
surety;  Mahone  v.  Manchester,  etc.,  R.  Go.,  Ill  Mass.  75,  15  Am. 
Rep.  12,  holding  a  corporation  officer  cannot  sign  the  petition  for 
removal  of  a  cause,  unless  specially  authorized;  Winsor  v.  La- 
fayette Go.  Bank,  18  Mo.  App.  672,  G73,  holding  that  the  bargain 
and  sale  of  real  estate,  and  contracting  with  brokers  for  that  pur- 
pose, is  not  within  the  ordinary  duties  of  a  cashier  of  a  bank; 
Norton  v.  Bank,  61  N.  H.  593,  60  Am.  Rep.  33G,  holding  a  cashier 
of  a  bank  cannot  guarantee  a  contract  for  the  delivery  of  build- 
ing materials;  Hodge  v.  First  Nat  Bank,  22  Gratt  59,  holding  that 
president  nor  cashier  could  not  virtute  officii  release  a  debt  or  lia- 
bility to  the  bank.  See  valuable  note  on  bank  cashier's  powers. 
77  Am.  Dec.  759,  760,  7iS2,  763. 

Distinguished  in  Lane  v.  Bank,  9  Heis^.  437,  holding  that  di- 
rectors were  not  excused  from  presenting  notes  maturing  after  tlie 
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civil  War  commenced,  and  giving  notice  of  non-payment,  their 
laches  discharged  the  indorsers. 

Banks  and  banking. —  Ordinary  business  of  cashier  does  not 
comprehend  a  contract  made,  without  express  delegation  of  power 
from  the  directors,  Involving  the  payment  of  money,  unless  it  be 
such  as  has  been  loaned  in  the  customary  way;  accordingly,  he  may 
not  authorize  a  banlE  director  to  receive  from  United  States  treas- 
urer, for  transfer,  government  stocks  In  a  large  amount,  pp.  364, 
365. 

Citing  cases  which  apply  the  principle  are:  Morse  v.  Mass.  Nat. 
Bank,  1  Holmes,  211,  F.  C.  9,857,  holding  a  cashier's  promise  to  pay 
a  check  of  a  drawer,  who  had  no  funds  in  the  bank,  if  presented 
through  the  clearing-house,  unauthorized;  Anderson  v.  Kissam,  35 
Fed.  705,  holding,  as  to  checks  drawn  by  a  bank  cashier  officially 
on  another  bank,  and  applied  to  his  own  use,  the  holder  was  bound 
to  ascertain  his  authority;  Flannagan  v.  Cal.  Nat  Bank,  56  Fed. 
962,  23  L.  B.  A.  838,  and  n.,  holding  a  cashier  of  a  national  bank 
had  no  power  to  bind  the  bank  by  a  promise  to  pay  a  draft  dra  ru 
by  a  third  person  on  an  anticipated  customer;  N.  S.  Boot,  etc.,  Co. 
V.  Stebbins,  2  S.  Dak.  81,  48  N.  W.  834,  holding  a  bank  cashier  had 
no  authority  to  make' purchases  of  merchandise  for  a  third  person 
on  the  credit  of  the  bank.  Cited  In  dissenting  opinions  in  Merchants* 
Bank  v.  State  Bank,  10  WaU.  673,  676,  19  L.  1027,  1028,  reversing 
S.  C,  in  3  Cliff.  207,  F.  C.  9,449,  majority  holding  that  the  powers 
of  a  cashier  of  a  bank  might,  under  the  circumstances  of  the  case,  be 
held  to  include  the  certifying  of  checks  as  "  good; "  Cox  y.  Robin- 
son, 82  Fed.  289,  48  U.  S.  App.  411,  majority  holding  that  a  national 
bank  cannot  repudiate  an  assignment  of  a  Judgment  made  by  the 
managing  director,  the  largest  stockholder  and  reported  owner  of 
the  bank.  See  note  on  bank  cashier's  powers,  77  Am.  Dec.  759,  760, 
762,  763. 

Distinguished  In  Martin  v.  Webb,  110  U.  S.  14,  28  L.  52,  3  S.  Ct. 
432,  holding  that  the  usual  powers  of  a  bank  cashier  may  be  ex- 
tended by  parol,  user  and  acquiescence,  and  sustaining  a  cashier's 
cancellation  of  notes  and  release  of  mortgage  liens;  Cox  v.  Robinson, 
82  Fed.  285,  48  U.  S.  App.  403,  saying  that  when  directors  act  so 
as  to  lead  innocent  persons  to  believe  that  cashier  has  power  to 
make  contracts,  the  bank  cannot  repudiate  them;  Armstrong  y. 
Chemical  Nat  Bank,  83  Fed.  571,  54  U.  S.  App.  491,  holding  that 
knowledge  by  a  minority  of  the  board  of,  and  acquiescence  In,  the 
acts  of  the  vice-president  give  him  an  implied  authority  to  pledge 
bank  property. 

Banks  and  banking. —  Cashier  cannot  purchase  or  sell  the  prop- 
erty of  a  bank  or  create  an  agency  of  any  kind,  unless  authorized  by 
the  managers,  p.  365. 
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Cited  and  applied  in  Bank  of  Commerce  y.  Hart,  37  Neb.  199,  40 
Am.  St.  Rep.  480,  55  N.  W.  632,  20  L.  R.  A.  781,  holding  void  a  pur- 
chase of  stocic  of  an  insurance  company  with  the  bank  funds. 

CorpoTfttiona. —  Test  of  validity  of  contracts  by  corporate  officers 
is  the  corporate  ability  which  has  been  given  to  them  and  to  their 
subordinate  officers,  or  which  the  directors  can  confer  upon  the  lat- 
ter to  act  for  them,  p.  305. 

Cited  in  note  to  5  Biss.  286,  F.  C.  3,638,  on  issue  of  municipal 
bonds  without  authority,  void,  though  reciting  the  facts  necessary 
to  make  them  valid;  Kansas  City  Hay-Press  Co.  v.  Devol,  72  Fed. 
722,  holding  that  the  president  had  no  power  to  assign  a  patent 
when  the  charter  provided  for  management  by  directors;  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  291,  19  Am.  Rep.  188,  corpora- 
tions should  not  be  held  liable  for  the  acts  of  their  officers,  done 
without  special  authority  in  cases  outside  their  general  scope  and 
sphere  of  duty;  Smith  v.  Lawrence,  2  S.  Dak.  202,  49  N.  W.  42,  hold- 
ing an  unautht)rized  certificate,  by  election  judges,  as  to  the 
votes  of  certain  soldiers,  incompetent,  irrelevant  and  immaterial: 
Meyer  v.  School  District,  4  S.  Dak.  427.  57  N.  W.  70,  holding  that 
a  certificate  of  the  school  district  officers  as  to  the  legality  of  cer- 
tain proceedings  of  the  board,  was  unauthorized  and  void.  Cited, 
arguendo,  In  Murphy  v.  Gumaer,  55  Pac.  955  (Colo.  App.>,  on  admis- 
sibility of  evidence  to  show  agency  of  certain  person  for  a  bank. 

Banks  and  banking. —  Under  the  general  power  to  appoint  offi- 
cers bank  directors  have  an  authority  to  appoint  a  cashier,  and 
such  an  appointment  is  a  limitation  of  that  officer's  executive  func- 
tion in  doing  the  business  of  the  bank,  p.  365. 

21  How.  366-371,  16  L.  149.  NEW  YORK  v.  DIBBLB. 

TTiHiaw  —  A  State  law,  for  the  protection  of  the  Indians  on  a 
reservation  from  intrusion  of  white  people,  and  giving  a  sum- 
mary remedy  for  their  ejectment,  is  a  valid  exercise  of  the  police 
power,  and  not  contrary  to  the  Constitution  of  the  United  States, 
p.  370. 

Cited  and  principle  applied  in  United  States  v.  Sa-coo-da-cot,  1 
Abb.  (U.  S.)  383,  1  Dill.  276.  F.  C.  16,212,  holding  reservation  Indians 
can  be  Indicted  for  murder  committed  out  of  the  reservation,  under 
State  criminal  law;  Benson  v.  United  States,  44  Fed.  182,  holding 
that  State  could  exercise  its  police  power  over  the  Indian  reserva- 
tions in  New  York  State;  Bowlin  v.  Commonwealth,  2  Bush,  21, 
holding  Congi'ess  had  no  power,  by  the  civil  rights  bill,  to  enable  a 
negro  to  testify  against  a  white  man;  State  v.  Ddxtater,  47  Wis. 
287,  2  N.  W.  443,  holding  State  criminal  laws  applicable  to  the  In- 
dians in  the  Oneida  reservation.  Cited  in  note  to  92  Am.  Dec.  473, 
of  concurring  opinion  in  Bowlin  v.  Commonwealth,  2  Bush,  21,  in 


857       New  York,  etc.,  MaU  S.  S.  Co.  v.  Rumball.       21  How.  372-^85 

discnsslon  of  the  question  of  reserved  rights  under  the  Federal  Con- 
stitution. 

Indians,  while  remaining  in  possession  of  their  lands,  may  in- 
voke the  aid  of  the  State  law  prohibiting  the  Intrusion  of  white 
men  on  their  territory,  and  are  not  bound  to  show  they  are  ownerSt 
p.  371. 

Cited  and  principle  applied  in  Fellows  ▼.  Dennlston,  23  N.  T.  434, 
holding  that  the  Allegany  and  Cattaraugus  tracts  remained  Indian 
reservations. 

Indians. —  Rights  acquired  by  Ogden  and  Fellows,  under  treaty 
of  1842,  which  remained  unexecuted,  are  not  violated  by  New  York 
law  granting  summary  remedy  against  intruders  on  lands  of  Tona- 
wandas,  pp.  870,  871. 

Miscellaneous.— Underwood  v.  McVeigh,  131  17.  S.  cxxll,  appz., 
21  L.  954,  as  an  Instance  of  a  case  where  the  writ  of  error  had 
been  directed  to  the  subordinate  court  to  which  the  record  had 
been  remitted. 

til  How.  372-385,  16  L.  144,  NBW  YORK,  ETC.,  MAIL  a  S.  00. 
V.  RUBiBALL. 

GoUiBion. —  In  collision  cases  the  means  of  Knowledge  of  wit- 
nesses respecting  the  matters  in  dispute  must  be  considered;  that 
of  persons  speaking  from  knowledge  Is  preferred  to  that  of  wit- 
nesses affirming  from  Inference,  p.  382. 

Cited  and  principle  applied  in  Ayer  y.  Steamer  Glaucus,  4  Cliff. 
171,  F.  C.  688,  preferring  the  testimony  of  the  crew  of  schooner  to 
that  of  those  on  a  steamer  by  which  she  was  run  down,  as  to  al- 
leged change  of  the  schooner's  course;  The  Doris  Eckhoff,  60  Fed. 
130,  1  U.  S.  App.  129,  preferring  evidence  of  captain  and  helmsman 
of  ship  in  tow  as  to  position  of  her  helm  to  that  of  witnesses  on  a 
third  tug. 

Collision. —  Sailing  vessels  approaching  a  steamer  keep  their 
course,  and  steamers  approaching  a  sail,  as  general  rule,  must  keep 
out  of  the  way,  p.  383. 

Cited  and  relied  upon  in  The  Potomac,  8  WalL  592,  19  L.  511,  hold- 
ing sailing  vessel  to  blame  for  changing  her  course  without  neces- 
sity; Wakefield  v.  Steamer  Governor,  1  Cliff.  96,  F.  C.  17,049,  hold- 
ing a  sailing  vessel,  after  being  put  upon  her  new  course,  was 
bound  to  keep  it,  and  the  steamer's  duty  was  to  keep  out  of  the 
way;  The  Lady  Ellen,  4  Ben.  344,  F.  C.  7,981,  holding  steamer 
wholly  to  blame  in  case  of  collision  between  steamboat  and 
schooner;  The  ITree  State,  1  Brown,  267,  F.  C.  5,090,  holding  that 
the  method  taken  by  the  steamer  to  avoid  a  sailing  vessel  keeping 
her  course  is  not  to  be  closely  critioised;  Lonan  v.  The  C.  H.  North- 
ram,  15  Fed.  Cas.  799,  holding  the  bui'den  was  on  the  steamboat 
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to  show  that  the  collision  arose  from  the  negligence,  mismanage- 
ment or  fault  of  the  schooner;  Union  Steamship  Oo.  t.  Notting- 
hams,  17  Gratt  121,  91  Am.  Dec.  380,  holding  that  a  steamer  will 
be  prima  facie  chargeable  with  fault  for  not  taking  the  precautions 
necessary  to  avoid  collision.  See  note  to  75  Am.  Dec.  603,  on  duty 
of  steamer  to  keep  out  of  way  of  sailing  yessel,  when. 

Collision. —  When  a  sailing  vessel  is  in  peril  of  collisfon  with  a 
steamer,  and  is  otherwise  without  fault,  a  change  of  her  course, 
when  collision  appears  inevitable,  will  not  Impair  her  right  to  dam- 
ages, because  those  who  produced  the  peril  and  put  the  vessel  in 
that  situation  are  chargeable  with  the  error,  p.  383. 

Citing  cases  which  apply  the  principle  are:  The  Grace  Girdler, 
7  WalL  201,  19  L.  115,  holding  that  a  sudden  change  of  course  by 
a  sailing  vessel  to  avoid  a  steamer  by  which  she  was  thrown  across 
the  bows  of  another  sailing  vessel,  was  a  venial  breach  of  the  rules; 
The  Carroll,  8  Wall.  306,  19  L.  894,  holding  change  of  course  by 
sailing  vessel  at  the  moment  when  the  peril  was  imminent,  to 
avoid  collision,  the  steamer  to  blame;  The  Fairbanks,  9  Wall.  425, 
19  L.  710,  where,  at  the  last  moment,  both  vessels  changed  course, 
fault  will  not  be  imputed  to  the  vessel  required  to  keep  her  course, 
if  otherwise  blameless;  The  Cayuga,  14  WalL  276,  20  L.  829,  holding 
that  the  proviso  to  save  special  cases  in  the  nineteenth  article  of 
the  act  of  1864,  was  intended  to  affirm  the  ruling;  The  Sea  Gull,  23 
WalL  181,  28  L.  94,  holding,  where  master  of  sailing  vessel,  the 
moment  before  collision,  gave  an  order  which  would  have  changed 
the  course,  but  which  was  not  obeyed;  The  Sunnyside,  91  U.  S.  218. 
23  L.  306,  reversing  S.  C,  1  Brown,  230,  249,  F.  C.  13,620,  holding 
that  a  sailing  vessel  must,  notwithstanding  the  rules,  adopt  all 
reasonable  precautions  to  prevent  a  collision;  The  Elizabeth  Jones. 
112  U.  S.  526,  28  L.  816,  5  S.  Ct  475,  holding  that  to  constitute  an 
excusable  mistake  in  extremis,  it  must  be  one  produced  by  fault 
or  mismanagement  in  the  other  vessel;  The  Nacoochee,  137  U.  S. 
340,  34  L.  691,  11  S.  Ct  125,  holding  that  in  a  case  of  collision  in  a 
fog,  when  the  sailing  ship  first  saw  the  steamer  and  might  have 
avoided  collision  by  change  of  course,  it  was  not  a  fault  to  hold  it; 
Camp  V.  Ship  Marcellus,  1  Cliff.  487,  F.  C.  2,347,  in  collision  be- 
tween schooner  and  ship,  where  the  former  was  alleged  to  have 
luffed  across  the  bows  of  the  ship,  held  such  a  change  of  course,  if 
made,  would  be  excusable  error;  Lane  v.  The  A.  Denlke,  8  Cliff. 
121,  F.  C.  8,045,  holding  schooner  not  exonsed  from  blame  when, 
by  changing  course,  she  might  have  avoided  collision  with  another 
Railing  vessel  attempting  to  cross  her  bows;  The  Wenona,  4  Ben. 
217,  F.  C.  17,410,  holding  that  a  schooner  was  not  to  blame  for 
changing  her  course  on  seeing  the  steamer  coming  on  without  any 
apparent  change  of  course;  The  Golden  Grove,  13  Fed.  688,  holding 
that  if  a  sailing  ship  could,  by  a  sudden  change  of  course,  have 
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avoided  collision  with  a  steamer,  she  was  not  to  blame  if  she  failed 
to  maneuvre  successfully;  The  Osceola,  33  Fed.  720,  holding,  in  a 
case  of  collision  between  tugs,  that  neglect  of  one  to  back  in  face 
of  sudden  danger,  brought  on  solely  by  the  fault  of  the  other,  was 
excusable  error;  The  Havllah,  33  Fed.  877,  holding,  in  collision  bp- 
tween  steam  and  sail,  that  to  make  a  oiiange  of  course  by  the  sail 
ralld  as  a  defense  by  the  steamer,  It  must  be  shown  to  be  more  than 
a  change  in  extremis;  The  New  York,  63  Fed.  669,  holding  where  an 
error  has  been  committed  by  a  vessel  which  has  been  brought  into 
immediate  Jeopardy  by  the  fault  of  another,  she  may  recover  dam- 
ages. Cited  in  dissenting  opinion  in  Haney  v.  Baltimore  S.  P.  Co., 
23  How.  296,  16  L.  664,  majority  holding  that  a  sailing  boat  had  ob- 
served the  rule  by  not  changing  her  course. 

Colllaion. —  All  persons  engaged  in  navigation  on  the  seas  are 
bound  to  observe  the  recognized  nautical  rules  when  in  danger  of 
collision;  they  will  be  constantly  and  rigidly  enforced,  p.  383. 

Cited  and  principle  applied  in  The  Johnson,  9  Wall.  163,  19  L. 
611,  in  case  of  collision  between  a  canal-boat  and  steamboat  on 
river;  The  Fairbanks,  9  Wall.  422,  19  L.  709,  affirming  the  identity 
of  the  ssailing  rules  as  defined  by  the  Supreme  Court  as  to  collision, 
with  those  enacted  by  Congress;  Judd  Co.  v.  Steamer  Java,  1 
Holmes,  19,  F.  C.  7,669,  holding  a  steamer  passing  under  the  stern 
of  a  large  ship  at  anchor,  bound  to  go  slow;  The  Iron  Chief,  GA 
Fed.  290,  22  U.  S.  App.  473,  holding  that  where  a  steamer  meeting 
a  sailing  vessel  has  not  kept  out  of  the  way,  she  is  presumably  in 
fault 

Colllaioxi. —  Bules  of  navigation  are  obligatory  upon  vessels  ap- 
proaching each  other,  from  the  time  the  necessity  for  precaution 
begins,  and  continue  to  be  applicable  as  the  vessels  advance,  so  long 
as  the  means  and  opportunity  to  avoid  the  danger  remain,  p.  384. 

Cited  and  applied  in  The  Nichols,  7  Wall.  663,  19  L.  169,  in  a  case 
of  collision  between  sailing  vessels  meeting  end  on,  or  nearly  end 
on;  The  Contineptal,  14  Wall.  360,  20  L.  804,  holding  one  vessel 
being  in  fault  as  to  lights,  will  not  excuse  the  other  from  taking 
reasonable  care  to  prevent  a  collision;  The  Wenona,  19  Wall.  52, 
22  Ii.  68,  in  a  case  of  collision  between  steamer  and  sailing  vessel; 
The  Breakwater,  166  U.  S.  264,  39  L.  143,  16  S.  Ct  102,  collision  be- 
tween a  ferry-boat  and  a  steamer,  holding  rule  19  became  obligatory 
from  the  moment  the  ferry-boat  got  under  weigh;  The  Lepanto, 
21  ITed.  669,  as  to  obligation  of  vessels  to  sound  whistles  and  fog- 
horns; The  Non  Pareille,  33  Fed.  626,  holding  collision  between 
yachts  was  that  of  crossing  vessels;  The  Captain  Weber,  89  Fed. 
960,  61  XT.  S.  App.  212,  as  to  the  rule  of  steamer  meeting  sail,  hold- 
ing, if  the  steamer  did  not  keep  out  of  the  way,  it  raised  a  pre- 
sumption in  law  against  her. 
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ColUsion. —  A  steamer  bound  to  keep  ont  of  the  way  of  another 
vessel,  mnst  determine,  on  her  own  responsibility  exelnsiyely, 
whether  It  is  safe  to  go  to  the  right  or  left  or  stop.  It  is  in  order 
that  she  may  not  be  hindered  in  the  performance  of  this  dnty,  that 
the  sailing  yessel  is  required  to  keep  her  course,  p.  884. 

Citing  cases  extensively,  apply  this  rule:  New  York,  etc.,  Ck).  v. 
Philadelphia,  etc.,  Navigation  Co.,  22  How.  472,  16  L.  399,  holding 
that  a  propeller  having  a  barge  in  tow  was  not  entitled  to  keep  her 
course;  Bentley  v.  Coyne,  4  WalL  512,  18  L.  459,  applying  rule  to  a 
vessel  close-hauled,  or  on  the  starboard  tack,  meeting  a  vessel  run- 
ning free,  or  sailing  on  port 'tack;  The  Stephen  Morgan,  94  tJ.  8. 
603,  24  L.  268,  holding  failure  of  a  steamer  to  keep  out  of  the  way 
no  defense  for  a  sailing  vessel  changing  her  course  three  times; 
The  Adriatic  107  U.  &  518,  27  L.  499,  2  S.  Ct  361,  holding  ship  to 
blame  for  embarrassing  the  steamer  by  frequent  changes  of  course; 
The  B.  A.  Packer,  140  U.  &  366,  86  L.  457,  11  8.  Ct  796,  where 
two  tugs  and  tows  were  upon  crossing  courses;  Crowel  v.  The 
Badama,  2  Cliff.  554,  F.  C.  3,442,  holding  the  correlative  duty  of  the 
vessel  close-hauled  is  to  keep  her  course;  Ayer  v.  Steamer  Olaucus, 
4  Cliff.  168,  F.  C.  683,  in  collision  between  steamer  and  schooner, 
holding  steamer  to  blame,  it  being  shown  the  other  kept  its  course; 
The  F.  W.  Gifford,  7  Biss.  ?54,  P.  O.  5,166,  collision  between  two 
sailing  vessi&ls  crossing,  applying  rule  17;  Waldorf  v.  The  New 
York,  1  Flipp.  56,  F.  C.  17,057,  holding,  where  a  steamer  collides 
with  approaching  sailing  vessel,  prima  facie  the  st<>Amer  is  iu 
fault;  The  Grand  Republic,  16  Fed.  427,  holding  that  under  the  rules 
of  navigation  of  the  supervising  inspectors,  under  revised  statutes 
section  4412,  an  approaching  steamer  must  pass  to  the  right,  and 
the  other  vessel  continue  on  her  course,  or  port  her  helm,  if  neces- 
sary to  avoid  collision;  The  Lucy,  74  Fed.  574,  42  U.  S.  App.  100. 
when  a  steamer,  meeting  a  tug  and  tow,  has  the  choice  of  courses. 
it  is  for  her  to  Justify  the  choice;  Pliiladelphia,  W.  &  B.  R.  R.  Co. 
Y.  Kerr,  33  Md.  341,  holding  steamer  to  blame  when  the  testimony 
showed  that  the  sailing  vessel  kept  her  course;  Mailler  v.  Bzpress 
Propeller  Line,  61  N.  Y.  315,  when  a  change  of  tack  of  a  sailing 
vessel,  which  she  was  entitled  to  make,  placed  her  In  peril  of  col- 
lision with  an  approaching  steamer,  the  rules  began  to  operate. 

Collision. —  When  the  evidence  establishes  that  in  collision  be- 
tween steamer  and  sailing  vessel  the  latter  was  not  in  fault,  and 
the  disaster  was  not  inevitable,  it  necessarily  follows  the  collision 
was  the  result  of  fault  on  the  part  of  the  steamer,  and  she  is  an- 
swerable in  damages,  p.  385. 

Cited  and  principle  applied  in  The  Bcho,  19  Fed.  454,  a  canal-boat 
moored  at  a  proper  place  is  presumptively  entitled  to  the  damages 
from  a  boat  colliding  with  her. 
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Miscellaneous. —  The  Fred.  W.  Chase,  81  Fed.  95,  holding  that  an 
omission  to  adopt  some  of  the  precautions  presented  by  a  rule, 
shifts  the  burden  of  proof  to  the  steamship. 

21  How.  386-380,  16  L.  160,  MONTGOMERY  v.  ANDERSON. 

Admiralty. —  In  a  contract  over  the  proceeds  of  the  sale  of  a 
vessel  under  District  Court  decree,  no  appeal  lies  to  the  Circuit 
Court  until  all  the  claims  or  the  money  in  the  registry  have  been 
ascertained,  and  the  whole  amount  distributed  by  the  decree,  p.  388. 

Cited  and  ruling  applied  in  Hohorst  v.  Hamburg-American  Packet 
Co.,  148  U.  S.  265,  37  L.  445,  13  S.  Ct.  501,  dismissing  an  appeal 
*arhen  the  record  showed  suit  was  undetermined  as  to  certain  co- 
defendants;  Norton  v.  Hood,  12  Fed.  766,  dismissing  an  appeal 
when  the  decree  left  it  optional  to  proceed  with  an  inj  unction  suit 
commenced  In  the  State  court;  Andrews  v.  National  Foundry  and 
Pipe  Works,  78  Fed.  517,  34  U.  S.  App.  632,  holding  a  decree  in  a 
creditor's  suit  determining  priority  of  the  liens  and  the  liabilities 
of  the  defendants  was  final  and  appealable. 

Admiralty. —  In  a  contest  over  proceeds  of  vessel  sold  under 
District  Court  decree,  an  appeal  carries  up  the  res  or  money  in  the 
registry,  and  when  the  rights  of  the  parties  are  adjudicated  in  the 
Circuit  Court,  that  court  must  carry  into  execution  its  own  decree, 
p.  d8a 

Cited  and  ruling  applied  in  The  Lottawanna,  20  Wall.  225,  22  L. 
264,  holding  District  Court  bound  to  grant  application  to  send  up 
^oceeds  of  admiralty  sale  to  the  Circuit  Court;  The  Wanata,  05 
U.  S.  617,  24  L.  466,  holding  that  the  fund  carried  up  consisted  of 
the  stipulation  for  costs,  the  stipulation  for  value  and  the  bond  on 
appeal;  The  Louisville  v.  Halliday,  154  U.  S.  657,  25  L.  771,  14  S. 
Ct  1101,  holding  an  admiralty  appeal  vacates  the  appealed  decree, 
and  a  new  decree  is  entered  which  the  Circuit  Court  executes;  The 
LlUie  L'aurle,  4  Woods,  317,  50  Fed.  222,  holding  that  District 
Court  should  not  distribute  part  of  the  proceeds  on  non-appealable 
claims;  the  whole  fund  should  be  sent  up  on  appeal. 

Api>eal  and  error. —  Defect  of  Jurisdiction  in  the  Circuit  Court 
appearing  on  the  transcript,  cannot  be  cured  by  an  amendment  in 
the  Supreme  Court;  consent  cannot  give  Jurisdiction  nor  legalize 
Jurisdiction  exercised  without  authority  of  law,  p.  888. 

Cited  and  principle  foUowed  in  Merrill  v.  Petty,  16  Wall.  346,  21 
L.  501,  holding  Jurisdiction  not  given  by  an  agreement  that  two 
cases  should  be  heard  together,  when  in  one,  decree  was  for  less 
than  $2,000;  Lee  v.  Kaufman,  3  Hughes,  134,  F.  C.  8,101,  holding 
an  agreed  statement  of  facts  did  not  waive  question,  and  consent 
of  counsel  did  not  give  Jurisdiction;  State  v.  Hall,  40  Me.  415,  hold- 
ing a  Justice  of  the  peace  could  not,  by  cousent,  take  off  a  default 
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once  entered;  Dodd  y.  Una,  40  N.  J.  Bq.  713»  5  AtL  165,  holding 
that  managers  of  a  savings  bank  did  not  waive  question  of  Juris- 
diction by  forwarding  a  petition  seeking  the  Intervention  of  chan- 
cery in  the  affairs  of  the  bank. 

Appeal  and  error. —  When  an  appellate  court  has  no  Jurisdiction 
of  an  appeal.  It  should  be  dismissed  for  want  of  Jurisdiction,  not 
remanded,  p.  388. 

Cited  and  followed  In  The  Louisville  v.  Halliday,  154  U.  S.  657, 
25  L.  771,  14  S.  Gt  1191,  on  an  appeal  in  admiralty  to  Circuit  Court, 
the  latter  court  executes  its  own  decree.  Miscited  in  Cleveland  Ins. 
Co.  V.  Globe  Ins.  Co.,  98  U.  S.  875,  25  L.  204,  as  an  Instance  of  a 
remanded  case.  • 

Qualified  In  Stlckney  v.  Wilt,  23  Wall.  163,  23  L.  54,  holding  that 
if  the  proceedings  in  the  lower  court  were  so  Irregular  that  a  dis- 
missal would  give  full  effect  to  an  Irregular  or  erroneous  decree, 
and  work  great  injustice,  appellate  court  might  remand  the  cause 
with  proper  directions. 

21  How.  389-^90,  16  L.  143,  BALLANCB  Y.  FOBSYTH* 

Courts. —  Consent  of  parties  cannot  give  Jurisdiction  where  the 
law  does  not  give  It;  and  a  cause  dismissed  for  want  of  Jurisdic- 
tion cannot  be  reinstated  upon  agreement  of  counsel  to  vniive  li^ 
regularities,  pp.  389,  390. 

Cited  and  rule  applied  In  Spelgle  v.  Meredith,  4  Biss.  126,  F.  C 
13,227,  where  Jurisdiction  depended  on  citizenship  of  parties;  Lee  v. 
Kaufman,  8  Hughes,  134,  F.  C.  8,191,  holding  the  question  of  Juris- 
diction not  waived  by  an  agreed  statement  of  facts;  Stevens  v. 
Clark,  62  Fed.  323,  18  U.  S.  App.  584,  the  issue  and  filing  of  a  writ 
of  error  within  the  time  limited  by  law  was  Jurisdictional;  City  of 
Wilmington  v.  Ricaud,  90  Fed.  213,  61  U.  8.  App.  628,  holding  an 
action  at  law  could  only  be  brought  to  the  Supreme  Court  by  a  writ 
of  error;  State  v.  Mitchell,  29  Fla.  315,  10  So.  749,  holding,  that 
where  no  writ  has  been  Issued,  there  Is  no  suit  In  error  pending; 
Player  v.  Bokenfohr,  24  So.  473  (Fla.),  holding  that  a  writ  of  error 
could  not  be  dispensed  with  by  consent  or  agreement;  Dodd  v.  Una, 
40  N.  J.  Eq.  713,  5  AtL  165,  holding  managers  of  a  savings  bank 
did  not  waive  question  of  Jurisdiction  by  forwarding  a  petition  by 
the  bank  seeking  the  intervention  of  chancery  in  the  bank's  affairs. 

21  How.  390-391,  16  L.  81,  MASON  v.  GAMBLE. 

Appeal  and  error. —  The  statute  of  1844  (5  Stat  658)  only  author- 
izes a  writ  of  error  in  revenue  cases  when  the  United  States  are 
plaintiffs  in  the  suit  There  is  no  Jurisdiction  in  suit  by  the  im- 
porter against  the  collector  where  the  sum  In  controversy  does  not 
exceed  $2,000,  p.  391. 

No  citatiooa. 
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21  How.  891-398, 16  L.  60,  RICHMOND  v.  CITY  OF  MILWAUKEE. 

Appeal  and' error. —  Where  the  value  does  not  appear  In  the 
pleading  or  record,  it  may  be  shown  by  affidavit  in  the  Supreme 
Court,  before  argument  on  the  merits,  but  a  case  will  not  be  post- 
poned or  reinstated  to  give  time  to  produce  affidavits  of  value,  pp. 
392,893. 

Cited  and  applied  In  The  Grace  Glrdler,  6  Wall.  442,  18  L.  790, 
allowing  proof  of  .amount  of  damage  suffered,  on  an  appeal  In  ad- 
miralty by  one  of  several  claimants  whose  libel  was  dismissed; 
Red  River  Cattle  Co.  v.  Needham,  187  U.  S.  634,  34  L.  800,  11  S. 
Ot  209,  reviewing  authorities  and  stating  the  cases  under  which 
affidavits  of  value  may  and  may  not  be  received. 

Appeal  and  error. —  Where  the  value  is  stated  In  the  pleadings 
or  proceedings  of  the  lower  court,  affidavits  are  never  received  In 
the  Supreme  Court  to  vary  or  enhance  it,  In  order  to  give  jurisdic- 
tion, p.  893. 

Cited  and  applied  in  Red  River  Cattle  Co.  y.  Needham,  187  U.  S. 
634,  34  L.  800,  11  S.  Ct.  209,  dismissing  appeal  where  value  had  been 
alleged,  but  was  not  in  Issue,  and  the  writ  had  been  allowed  on  the 
prima  facie  showing  by  defendant  that  the  property  was  of  greater 
value;  Harman  v.  City  of  Lynchburg,  33  Gratt  40,  sustaining  juris- 
diction where  the  amount  was  stated  in  the  declaration. 

Appeal  and  error. —  If  affidavits  may  be  received  at  all.  In  proof 
of  value,  they  are  too  late  after  a  case  has  been  heard  and  dis- 
missed for  want  of  jurisdiction,  p.  393. 

21  How.  898-894,  16  L.  154,  PORTER  v.  FOLEY. 

Appeal  and  error.^— Writ  made  returnable  on  the  wrong  day 
cannot  be  amended,  the  case  must  be  dismissed  for  want  of  juris- 
diction, p.  394. 

The  following  citing  cases  were  dismissed  under  the  rule:  Agri- 
cultural Co.  V.  Pierce  Co.,  6  WalL  246,  18  L.  740,  The  Protector, 
11  Wall.  86,  20  L.  48,  the  defect  being  in  title  of  parties  in  the  ap- 
peal; Moulder  v.  Forrest,  154  U.  S.  567,  19  L.  154,  14  S.  Ct  1207, 
where  the  writ  lacked  the  test  required  by  the  process  act  of  1789. 

Overruled  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  345,  346,  30 
L.  726,  727,  15  S.  Ct.  627,  holding  that  since  revised  statutes,  section 
1005,  amendments  were  allowable,  and  allowing  amendment  of  de- 
fective title  of  the  parties. 

Api>eal  and  error. —  When  a  writ  of  error  is  dismissed  because 
made  returnable  on  a  wrong  day,  appellant  may  have  leave  to  with- 
draw the  transcript  and  use  it  with  a  proper  process  to  bring  the 
case  before  the  Supreme  Court  A  receipt  must  be  left  with  the 
clerk,  p.  394. 
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21  How.  394-307,  16  L.  1134,  MABTIN  v.  IHMSEN. 

TriaL —  When  a  case  Is  tried  by  consent  by  the  court,  without  a 
jury,  exceptions  to  the  admission  of  testimony  are  irregular,  p.  395. 

Asalgnment. —  In  Louisiana,  assignee  of  a  chose  In  action  may 
sue  in  his  own  name,  although  this  was  not  permitted  by  the  law 
of  Pennsylvania,  where  the  assignment  was  made,  pp.  395,  996. 

No  citations. 

21  How.  397-408,  16  L.  115,  COMBS  v.  H0D6B. 

Evidence. —  A  record  in  another  suit  between  different  parties, 
where  the  petition  and  answer  were  signed  by  counsel  only,  cannot 
be  resorted  to  for  the  admissions  of  the  respective  parties,  p.  404. 

Cited  and  applied  In  Delaware  Co.  v.  Diebold  Safe  Co.,  133  U.  S. 
487,  33  L.  680,  10  S.  Ct  403,  holding  a  complaint  in  another  suit 
by  plaintiff  against  different  party,  signed  only  by  its  attorneys.  In- 
competent to  prove  an  admission  by  plaintiff;  Elliott  v.  Hayden,  104 
Mass.  183,  admitting  a  sworn  bill  In  another  suit  as  a  solemn  admis- 
sion, collecting  authorities;  Dennie  v.  Williams,  135  Mass.  30,  refusing 
to  admit  an  answer  In  another  suit,  signed  by  the  attorney;  Cleve- 
land V.  Cleveland,  etc.,  B.  B.,  93  Fed.  129,  refusing  to  construe  al- 
legation of  ejectment  petition  that  defendants  unlawfully  kept 
plaintiffs  out  of  possession,  as  admitting  defendants'  adverse  pos- 
session. 

Bills  and  notes. —  Purchaser  for  value  without  notice,  of  a  bill 
of  exchange  in  the  ordinary  course  of  business,  is  protected  against 
a  latent  defect,  p.  405. 

Cited  and  ruling  applied  in  Frey  v.  Thompson;  20  Nev.  258,  20 
Pac.  307,  holding  one  who  receives  a  bank  book  for  collection  pur- 
poses, cannot  assert  any  title  as  against  the  true  owner. 

Bills  and  notes. —  Indorsement  in  blank,  of  non-negotiable  paper, 
does  not  authorize  a  purchaser  to  assume  title  of  holder  to  sell  or 
discount  it;  nor  can  holder  write  an  assignment  or  guarantee  not 
authorized  by  the  indorser;  so  also  the  real  owner's  title  Is  not  di- 
vested by  its  loss  or  embezzlement,  p.  406. 

Bonds. —  Certificates  of  Texas  public  debt  issued  to  holder  or  his 
assigns,  and  transferable  only  in  a  particular  way,  pass  no  title 
to  a  holder  in  case  of  failure  to  comply  with  the  way  specified,  p. 
407. 

Cited  in  Bangor  Electric  L.  &  P.  Co.  v.  Bobinson,  52  Fed.  521, 
holding  as  to  transfers  of  stock  not  valid  **  except  between  the  par- 
ties thereto,"  until  entered,  a  transfer  in  blank  was  not  valid. 

Miscellaneous. —  Hodge  v.  Combs,  1  Black,  193,  17  Li.  157,  being 
a  sei^ond  appeal  of  principal  case  after  remand,  with  leave  to  amend 
and  take  further  testimony. 
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21  How.  408-412,  16  L.  135,  UNITED  STATES  v.  NYE. 

Public  lands  —  California  grants. —  Sutter's  general  title  of  De- 
cember 22,  1844,  was  abrogated  by  the  abdication  of  Bilcheltorena, 
and  a  claim  of  title  founded  on  it  is  void,  where  the  power  given 
to  Sutter  was  not  executed  for  more  than  a  year  after  the  abdica- 
tion, pp.  410-412. 

Cited  and  applied  In  United  States  y.  Bassett,  21  How.  413,  16 
L.  137,  United  States  y.  Bennitz,  23  How.  262,  16  L.  455,  United 
States  y.  Rose,  23  How.  263,  266,  16  L.  449,  450,  United  States  y. 
Ghana,  24  How.  131,  16  L.  612,  and  United  States  y.  Hensley,  1 
Black,  37,  17  L.  29,  all  similar  cases  and  to  same  effect;  Mott  y. 
Smith,  16  Gal.  549,  holding  that  a  grant  passed  upon  and  affirmed 
by  the  goyemment  tribunals,  could  not  be  attacked,  either  directly 
or  collaterally. 

21  How.  412-414,  16  L.  136,  UNITED  STATES  y.  BASSETT. 

Public  lands  —  California  grants. —  Sutter's  general  title  of  De- 
cember 22,  1844,  was  abrogated  by  the  abdication  of  Micheltorena, 
and  a  claim  of  title  founded  on  it  is  yoid,  p.  414. 

Cited  and  rule  applied  in  United  States  y.  Bennitz,  23  How.  262, 
16  L.  455,  United  States  y.  Rose,  23  How.  266,  16  L.  450,  United 
States  y.  Hensley,  1  Black,  37,  17  L.  29,  all  similar  cases  and  to 
same  point  and  effect;  Mott  y.  Smith,  16  Cal.  550,  holding  that  a 
grant  passed  upon  and  affirmed  by  the  goyemment  tribunals,  could 
not  be  attacked,  either  directly  or  indirectly. 

21  How.  414^426,  16  L.  154.  WHITE  WATER  VALLEY  CANAL 
CO.  y.  VALLETTE. 

Mortgages. —  An  agreement  for  a  mortgage  or  pledge  of  bonds 
or  other  property  is  binding,  and  courts  will  glye  it  effect  according 
to  the  intention  of  the  contracting  parties,  p.  422. 

Cited  and  principle  applied  in  Calhoun  y.  Memphis,  etc.,  R.  R. 
Co.,  2  Flipp.  447,  F.  C.  2,309,  holding  that  in  applying  the  doctrine 
of  accretion  to  railroad  mortgages,  personal  property  can  only  be 
subjected  to  an  executory  contract  to  mortgage;  Breed  y.  Glasgow 
Ins.  Co.,  71  Fed.  909,  holding  that  failure  to  record  a  conyeyance 
requiring  a  trust  deed  did  not  affect  yalidity  of  the  executed  trust 
deed;  Spence  y.  Mobile,  etc.,  R.  R.  Co.,  79  Ala.  586,  holding  that  in 
equity  a  third  railroad  mortgage  would  be  treated  as  an  equitable 
charge,  though  not  recorded;  Howard  y.  Iron  &  Land  Co.,  62  Minn. 
301,  04  N.  W.  898,  holding  that  mortgage  debenture  bonds  created 
as  between  the  parties  a  yalid  equitable  mortgage. 

Corporations. —  Chancery  may  appoint  a  receiyer  of  corporate 
property  in  fayor  of  a  mortgagee  or  Judgment  creditor,  p.  422. 

Cited  and  applied  in  State  y.  Northern  Central  R.  R.  Co.,  18  Md. 
216,  where  a  receiyer  of  a  railroad  company  was  appointed  on 
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application  of  the  State;  Brown  t.  Ches.  &  O.  Canal  Ck>.,  73  Md. 
584,  where  a  receiver  of  an  insolvent  canal  company  was  appointed 
at  the  instance  of  the  trustees  of  its  bondholders. 

XTsiiry. —  To  constitute  usury  in  Indiana,  a  certain  gain,  exceed- 
ing the  legal  rate  of  interest,  must  accrue  to  the  lender;  if  no  loan 
there  can  be  no  usury;  if  the  profit  is  contingent  or  uncertain,  a 
bona  fide  loan  is  not  usurious,  p.  422. 

Cited  and  principle  affirmed  and  applied  in  Best  v.  British,  etc., 
Mort  Co.,  79  Fed.  404,  as  of  universal  application  to  a  clause  In  a 
deed  of  trust  providing  for  application  of  proceeds  of  sale;  and  note 
to  Newkirk  v.  Burson,  21  Ind.  136,  of  agreement  of  counsel  for  ap- 
pellant, that  on  a  bona  fide  sale  of  real  estate,  there  can  be  no 
usury. 

Corporations. —  A  corporation  may,  without  special  authority,  dis- 
pose of  lands,  goods  and  chattels  as  it  deems  expedient,  and  in  the 
course  of  its  legitimate  business  may  make  a  bond,  mortgage,  note, 
or  draft,  p.  424. 

Citing  cases  which  apply  the  principle  are:  Gelpcke  v.  City  of 
Dubuque,  1  WalL  204,  17  L.  625,  affirming  right  of  bona  fide  holder 
to  presume  decree  issued  of  negotiable  securities  of  corporation; 
Railroad  Co.  v.  Howard,  7  WalL  413,  19  L.  121,  holding  the  legal 
presumption  to  be  that  a  corporation,  in  borrowing  money,  acted 
in  the  regular  course  of  its  authorized  business;  Mayor  v.  Bay,  19 
Wall.  483,  22  L.  171,  holding  a  municipal  corporation  may  issue  its 
notes  for  money  properly  borrowed,  without  any  express  authority 
in  its  charter;  Jones  v.  Guaranty,  etc.,  Co.,  101  U.  S.  626,  25  L.  1034, 
holding  the  common-law  Jus  disponendi  of  a  corporation  extended 
to  mortgages  given  to  secure  the  payment  of  debts;  City  of  Mem- 
phis V.  Brown,  1  Fllpp.  199,  220,  221,  F.  C.  9,415,  a  municipal  cor- 
poration may  issue  negotiable  bonds  at  a  discount,  in  payment  for 
public  works,  without  any  special  authority;  Breed  v.  Glasgow 
Inv.  Co.,  71  Fed.  908,  affirming  validity  of  corporation  bonds  se- 
cured by  a  deed  of  trust  in  favor  of  a  vendor  for  unpaid  purchase 
money;  Davis  Bros.  v.  Montgomery,  etc.,  Co.,  101  Ala.  129,  132,  8 
So.  496,  497,  sustaining  first  mortgage  bonds  of  a  corporation,  in 
pursuance  of  the  agreement  and  covenant  of  its  promoters;  Getty 
V.  Milling  Co.,  40  Kan.  284,  19  Pac.  619,  holding  a  purchase  of 
fiour  by  a  milling  company,  in  the  absence  of  special  circumstances, 
ultra  vires;  State  v.  Gregory,  83  Mo.  131,  affirming  power  of  Kansas 
City  Hospital  College  of  Medicine  to  issue  diplomas  and  confer  de- 
grees; Adams  v.  Memphis,  etc.,  R.  R.  Co.,  2  Cold.  G60,  holding  that 
the  city  of  Memphis  had  power  to  issue  railroad  aid  bonds  and 
mortgage  the  corporation  real  estate;  Hunt  v.  Memphis  Gas  Light 
Co.,  95  Tenn.  141,  31  S.  W.  1007,  holding  a  gas  company  could  exe- 
cute a  valid  mortgage  of  its  property  without  express  authority. 
See  note  to  13  Am.  Dec.  5G2,  on  powera  of  corporation  to  make 
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notes;  note  to  23  Am.  Dec.  740,  on  Jus  disponendi  In  corporations; 
note  to  09  Am.  Dec.  334,  on  effect  of  sale  by  a  corporation  of  all 
its  assets,  and  note  to  4  Am.  St  Bep.  703,  on  corporation  bonds 
treated  as  a  mortgage. 

Usury. —  Corporation  haying  special  statutory  power  to  nego- 
tiate loans  for  carrying  out  the  objects  of  such  statute,  is  not  re- 
strained by  the  State  laws  concerning  Interest  and  usury,  p.  425. 

TTsuxy. —  When  the  legislature  relieves  a  contract  from  the  im- 
putation of  illegality  for  usury,  neither  of  the  parties  to  the  con- 
tract are  in  a  condition  to  insist  on  this  objection,  p.  426. 

Cited  and  principle  applied  in  Boyd  y.  Ghes.  &  O.  Canal  Co.,  17 
Md.  200,  affirming  the  validity  of  mortgages  pledging  the  entire 
net  revenues  of  the  company.  See  note  to  10  Am.  Dec.  136,  on  stat- 
utes prohibiting  or  taking  away  a  certain  defense.  Cited  in  dis- 
senting opinion  in  Scott  v.  Courtney,  7  Nev.  425,  majority  holdiujcr 
that  the  State  law  protecting  keepers  of  licensed  gaming-houses 
from  criminal  prosecution,  did  not  enable  gamblers  to  recover 
money  won  at  a  gaming  table. 

Miscellaneous. —  Talcott  v.  Township  of  Pine  Grove,  1  Flipp.  177, 
F.  C.  13,735,  as  to  power  of  legislature  to  authorize  municipalities 
to  issue  bonds  in  aid  of  railroads. 

21  How.  426-432,  16  L.  181,  BASTON  v.  SALISBUBY. 

Public  lands  —  New  Madrid  warrants. —  By  the  act  of  1822, 
these  warrants  must  be  located  within  one  year  from  April  26,  1822, 
p.  431. 

Cited  and  principle  applied  in  Woods  v.  Jackson  Iron  Mfg.  Co., 
1  Holmes,  384,  F.  C.  17,993,  as  to  a  statute  of  New  Hampshire,  re- 
quiring the  recording  of  deeds  of  State  lands,  being  a  condition 
precedent.    Cited  in  Bunnel  v.  Stoddard,  4  Fed.  Cas.  669,  generally. 

Criticised  and  distinguished  in  Mackay  v.  Easton,  19  Wall.  633, 

22  L.  215,  affirming  S.  C,  in  2  Dill.  43,  44,  F.  C.  8,843,  showing 
that  ruling  did  not  apply  where  the  survey  was  returned  within 
the  year;  Gibson  v.  Chouteau,  39  Mo.  561,  holding  that  the  limit 
of  one  year  applied  only  to  such  acts  as  the  owners  could  them- 
selves do,  and  not  to  the  action  of  the  government  officers;  Ham- 
mond V.  Coleman,  4  Mo.  App.  313,  holding  the  New  Madrid  location 
is  not  rendered  void  because  failure  to  return  survey  to  recorder 
within  a  year. 

Public  lands. —  President  of  the  United  States  has  no  power  to 
issue  a  patent  for  land  of  which  the  sale  is  not  authorized  by  law, 
p.  431. 

This  holding  is  affirmed  and  relied  upon  as  follows:  Wright  v. 
Boseberry,  121  U.  S.  520,  30  L.  1048,  7  S.  Ct.  1000,  holding  that 
United  States  patents  for  lands  previously  granted,  reserved  from 
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sale  or  appropriated,  are  void;  Doolan  v.  Carr,  125  TJ.  S.  625,  628, 
31  L.  847,  848,  8  S.  Ct  1231,  1233,  holding  tbat  a  gOTemment  land 
patent  may  be  shown  void  by  extrinsic  evidence  of  want  of  author- 
ity  for  its  issue;  Knight  v.  U.  S.  Land  Association,  142  U.  S.  176, 
35  L.  979,  12  S.  Ct.  262,  confirming  the  vaUdity  of  the  patent  title 
of  the  city  and  county  of  San  Francisco  to  the  pueblo  lands;  Lake 
Superior  Co.  v.  Cunningham,  155  U.  S.  374,  39  L.  190,  15  S.  Ct  110, 
collecting  authorities,  holding  that  a  release  by  governor  of  the 
State  to  the  United  States  of  railroad  aid  land,  was  void;  Lakin 
V.  Dolly,  53  Fed.  336,  holding  that  the  validity  of  a  United  States 
land  patent  may  be  attacked  in  an  action  of  ejectment;  Northern 
Pac.  R.  R.  Co.  V.  Cannon,  54  Fed.  258,  7  U.  S.  App.  507,  holding 
that  if  the  ofiicers  of  the  government  acted  without  authority  of 
law  in  granting  a  mining  patent,  their  acts  were  void;  Garrard  v. 
Silver  Peak  Mines,  82  Fed.  583,  holding  that  both  at  law  and  in 
equity,  evidence  is  admissible  to  show  that  a  State  patent  for 
saline  land  was  issued  without  authority;  Parker  v.  Duff,  47  Cal. 
562,  holding  that  the  officers  of  the  land  department  had  no  au- 
thority to  issue  Chippewa  scrip;  United  States  v.  Bisel,  8  Mont  29, 
19  Pac.  253,  holding  that  a  school  section  retained  the  character  of 
public  land.  Cited  arguendo,  in  Sherman  v.  Bulck,  93  U.  S.  216,  23  L. 
851,  holding  that  an  absolute  want  of  power  to  issue  a  patent  could 
be  shown  in  a  court  of  law;  Malin  v.  Harwood,  112  U.  S.  358,  28  L. 
667,  6  S.  Ct  177,  to  same  effect  in  an  action  for  infringement  of  a 
patent;  Horsky  v.  Moran,  21  Mont  854,  53  Pac.  1067,  even  a  patent 
may  be  impeached  for  want  of  authority  in  its  issuance.  Cited  in 
dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  fS5,  31  L.  850,  8  S. 
Ct  1236,  arguendo  that  extrinsic  right  of  proof  of  the  invalidity  of 
a  patent  was  limited. 

FtLbUc  lands  —  New  Madrid  certificates. —  Land  claimed  under 
a  Spanish  grant  is  not  open  to  location  under  a  New  Madrid  cer- 
tificate. A  location  made  on  land  subject  to  a  prior  right  is  not 
only  voidable,  but  absolutely  void,  p.  432. 

Cited  and  ruling  affirmed  in  Mackay  v.  Easton,  19  Wall.  632, 

22  L.  214,  affirming  S.  C,  2  Dill.  43,  44,  F.  C.  8,843,  holding  that  a 
location  and  patent  which  Interfered  with  a  concession,  were  void 
pro  tanto;  Lake  Superior  Ship  Cana]  R.  R.,  etc.,  Co.  v.  Cunningham, 
44  Fed.  831,  holding  a  certificate  of  withdrawal  of  lands  to  satisfy 
a  grant  to  the  State,  void  on  account  of  a  prior  grant;  Anderson  v. 
Bartels,  7  Colo.  263,  3  Pac.  229,  holding  that  a  deed  to  a  portion  of 
the  Denver  town  site  by  the  probate  Judge,  executed  to  one  not 
entitled,  must  be  attacked  in  equity. 

Distinguished  In  United  States  v.  Winona,  etc.,  R.  R.  Co.,  67  Fed. 
956,  32  U.  S.  App.  272,  holding  that  certificates  issued  by  the  land 
department,  of  lands  granted  to  a  railroad  company,  could  not  be 
attacked  collaterally;  New  Dunderberg  Mln.  Co.  v.  Old,  79  Fed. 
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602,  49  n.  S.  App.  208,  holding  that  a  patent  issued  by  land  depart- 
ment determined  adverse  mining  claims,  and  was  not  open  to  col- 
lateral attack;  Gibson  y.  Ghoutean,  89  Mo.  664,  holding  a  patent 
cannot  be  declared  void  on  Its  face,  when  issued  to  the  legal  repre- 
sentative of  the  locator. 

Miscellaneous. —  LouiSTille,  etc.,  B.  B.  Go.  y.  State,  8  Heisk.  788, 
on  the  point  of  power  of  taxpayers  to  resist  payment  of  a  tax  to 
pay  a  grant  in  aid  of  a  railway. 

21  How.  432-441,  16  L.  162,  McGABTY  v.  BGOTS. 

Bills  and  notes. —  Where  no  consideration  has  passed  between 
the  various  drawers  and  indorsers  of  an  accommodation  bill,  they 
are  not,  unless  by  special  agreement,  bound  to  pay  in  equal  propor- 
tions as  sureties,  p.  437. 

Glted  and  ruling  applied  in  Gillespie  v.  Gampbell,  89  Fed.  726, 
5  L.  B.  A.  700,  and  n.,  holding  that  to  authorise  contribution,  the 
undertaking  must  be  joint;  Post  y.  Tradesmen's  Bank,  28  Gonn. 
480,  holding  that  both  on  a  business  and  an  accommodation  note,  the 
parties  were  liable  to  each  other  in  the  order  in  which  their 
names  stand  on  the  paper;  Preston  v.  Gould,  64  Iowa,  47,  19  N.  W. 
885,  and  Montgomery  v.  Page,  29  Gr.  329,  44  Pac.  691,  holding  that 
the  law  will  imply  a  contract  of  indemnity  by  the  first  to  the  second 
Indorser,  but  this  may  be  varied  by  parol  evidence.  See  note  to 
11  Am.  Dec.  792,  on  accommodation  indorsers  as  sureties,  and  note 
to  42  Am.  Dec  402,  on  contribution  between  indorsers. 

Bills  and  notes. —  Where  no  agreement  exists  between  the  draw- 
ers and  indorsers  of  an  accommodation  bill  for  equal  contribution, 
an  indorser  who  pays  and  takes  up  the  bill  after  maturity,  may 
assign  it  as  a  collateral  security  for  a  pre-existing  debt,  and  the 
assignee  is  a  holder  for  valuable  consideration,  entitled  to  protection 
against  all  the  equities  between  the  antecedent  parties,  pp.  488,  439. 

Gited  and  principle  affirmed  and  relied  upon  in  Bailroad  Go.  v. 
Nat.  Bank,  102  U.  S.  24,  20  L.  65,  as  to  the  obligation  attaching  to 
transfer  to  a  bank  of  negotiable  paper  was,  as  collateral  security, 
protection  against  equities  existing  between  the  other  parties,  of 
which  the  bank  had  no  notice;  In  re  Huddell,  12  Fed.  Gas.  799, 
affirming  that  the  taking  of  a  note  as  collateral  security  for  a  pre- 
existing debt,  was  a  holding  for  value;  Wood  v.  Seitzinger,  2  Fed. 
285,  and  S.  G.,  p.  845,  to  same  effect;  Manning  v.  McGlure,  36  111.  495, 
holding  that  the  indorsee  of  a  negotiable  note  before  maturity,  tak- 
ing it  for  a  pre-existing  debt.  Is  to  be  deemed  a  holder  for  value; 
Spencer  v.  Sloan,  108  Ind.  188,  58  Am.  Bep.  39,  9  N.  E.  152,  hold- 
ing that  an  existing  debt  affords  a  sufficient  consideration  for  the 
pledge  of  collaterals  as  security  for  its  payment;  Maitland  v.  Citi- 
zens' Bank,  40  Md.  565,  17  Am.  Bep.  628,  reviewing  authorities,  hold- 
ing that  a  bank  taking  a  negotiable  promissory  note,  as  collateral 
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security  for  a  customer's  indebtedness,  was  a  bolder  for  value; 
Fair  Y.  Howard,  6  Ney.  310,  holding  that  a  mortgage  to  secure  an 
existing  Indebtedness,  placed  the  mortgagee  in  the  position  of  a 
bona  fide  purchaser  for  value,  collecting  and  reviewing  authorities; 
Ck>bb  V.  Doyle,  7  R.  I.  553,  holding  that  a  negotiable  note,  taken  be- 
fore maturity,  and  without  notice  of  any  equities,  as  security  for  a 
pre-existing  debt,  may  be  enforced  against  prior  parties  unaffected 
by  such  equities;  Fant  v.  Miller,  17  Gratt.  82,  holding  that  a  bank 
taking  accommodation  notes  for  a  customer's  past,  present  and 
future  Indebtedness,  were  holders  for  value.  See  note  to  85  Am. 
Rep.  689,  on  transfer  of  negotiable  instruments  for  antecedent  debts. 

Bills  and  notes. —  Accommodation  indorsers  are  not  co-sureties 
for  one  another,  bound  to  contribute  equally,  unless  it  is  so  spe- 
cifically agreed,  p.  441. 

» 

Bills  and  notes. —  Fact  that  an  accommodation  indorser  who  took 
up  a  protested  bill,  was  assignee  for  benefit  of  parties  upon  the 
paper  for  payor's  benefit,  is  not  a  defense  available  to  the  defend- 
ant, accommodation  payee  and  indorser,  unless  it  be  shown  that 
the  assignment  placed  sufficient  funds  in  his  hands  to  pay  the  note, 
p.  441. 

Miscellaneous. —  Tandall  v.  S.  S.  F.  Dock  Oo.,  40  Gal.  88,  evidently 
a  miscitation  for  Pearce  v.  Madison,  etc.,  R.  Ck>.,  21  How.  441,  16  L. 
184. 

21  How.  441-445,  16  L.  184,  PEARCE  v.  MADISON,  ETC.,  R.  CO. 

Corporations. —  A  railroad  company  may  not  establish  a  steam- 
boat line  to  run  in  connection  with  its  road,  unless  authorized  by 
their  charter  or  by  law,  p.  443. 

Cited  and  ruling  applied  in  Central  R.  R.  &  Banldng  Co.  v.  Smith. 
76  Ala.  580,  52  Am.  Rep.  855,  holding  purchase  and  operation  of  a 
steamboat  on  the  Chattahoochee  river,  ultra  vires;  Hoagland  v. 
Hann.,  etc.,  R.  Co.,  39  Mo.  459,  and  City  of  St  Jo.  v.  Saville,  39  Mo. 
466,  both  holding  that  the  establishment  by  a  railroad  company  of 
a  line  of  steamers  to  run  in  connection  with  the  railroad,  was  ultra 
vires;  M.  &  C.  R.  Co.  v.  Elliott,  10  Ohio  St.  61,  holding  that  a  con- 
tract to  subscribe  for  stock  in  a  railroad  company  could  not  be  en- 
forced when  the  company  changed  its  name  and  extended  its  cor- 
porate powers  to  include  carriage  by  water;  Louisville,  etc.,  Ry. 
V.  Louisville  Trust  Co.,  174  U.  S.  571,  19  S.  Ct  824,  guaranty  of 
bonds  by  corporate  officers  is  void  where  majority  of  stockholders 
have  not  consented  as  required  by  statute. 

Distinguished  in  Getty  v.  Milling  Co.,  40  Kan.  285,  19  Pae.  619. 
and  apparently  miscited  as  authority  for  the  proposition  that  a  rail- 
road company  may,  under  peculiar  circumstances,  charter  or  pur- 
chase steamships  in  connection  with  its  business. 
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Corporations. —  A  corporation  cannot  vary  from  the  object  of  its 
creation,  and  persons  dealing  with  Its  managers  mast  take  notice 
of  the  limitations  Imposed  by  the  act  of  incorporation,  p.  443. 

The  citing  cases  constitute  a  considerable  collection  of  author- 
ities upon  the  doctrine  of  ultra  vires.  The  following  apply  the 
rule  in  the  Federal  courts:  Zabriskie  v.  Cleveland,  C.  &  C.  R.  Co., 
23  How.  398,  16  L.  497,  holding  that  the  guaranteeing  by  a  railroad 
company  of  bonds  issued  by  another  company  was  valid;  Penn. 
R.  R.  Co.  V.  St  Louis,  A.,  etc.,  R.  Co.,  118  U.  S.  308,  30  L.  91,  6  S. 
Ct  1102,  holding  that  a  railroad  company  cannot  lease  its  road 
and  franchises  for  a  long  term  in  another  company,  nor  take  such 
a  lease;  S.  C,  p.  316,  30  L.  94,  6  S.  Ct  1106,  holding  that  a  guarantee 
of  obligations  of  a  lease  of  another  company  is  void,  unless  author- 
ized by  charter  or  statute;  Central  Transportation  Co.  v.  Pullman's 
Car  Co.,  139  U.  S.  41,  35  L.  62,  11  S.  Ct  481,  holding  that  a  car  con- 
struction company,  authorized  to  let  cars  to  other  companies,  could 
not  contract  for  the  lease  of  its  entire  business  for  a  long  term,  re- 
viewing authorities;  Louisville,  etc.,  Ry.  v.  Louisville  Trust  Co.,  174 
U.  S.  571,  19  S.  Ct  824,  holding  guaranty  of  corporate  bonds,  lack- 
ing the  consent  of  required  number  of  stockholders,  void,  except  in 
bona  fide  hands;  McCormick  v.  Market  Bank,  165  U.  S.  550,  41  L. 
821,  17  S.  Ct.  436,  holding  that  a  national  bank  cannot  contract  for 
a  lease  of  offices  before  duly  authorized  to  commence  business;  Cali- 
fornia Bank  v.  Kennedy,  167  U.  S.  368,  369,  42  L.  201,  17  S.  Ct  834. 
holding  national  banks  cannot  purchase  or  subscribe  to  stock  of 
another  corporation;  Talcott  v.  Pine  Grove,  1  Fllpp.  150,  F.  C. 
13,735,  holding  that  in  the  absence  of  some  constitutional  provision, 
the  legislature  may  authorize  municipalities  to  issue  bonds  in  aid 
of  railroads;  State  Ins.  Co.  v.  Redmond,  1  McCrary,  310,  3  Fed.  76G, 
holding  that  a  subscription  for  stock  without  the  payment  required 
by  charter,  created  no  binding  obligation;  Market  Bank  of  Troy  v. 
Smith,  16  Fed.  Cas.  758,  holding  that  a  bank  cannot  make  a  con- 
tract, reserving  Interest  at  a  rate  exceeding  that  allowed  by  law; 
Andrews  v.  Youngstown  Coke  Co.,  39  Fed.  354,  holding  that  a  bill 
in  equity  by  one  of  the  contracting  parties,  will  not  lie  to  compel 
execution  by  two  managers,  of  a  contract  with  an  association,  signed 
by  one  manager,  on  the  ground  of  mistake;  Louisville  Trust  Co.  v. 
Louisville,  etc.,  R.  Co.,  75  Fed.  450,  456,  43  U.  S.  App.  550,  overrul- 
ing S.  C,  under  title  Louisville,  etc.,  R.  Co.  v.  Ohio  Valley,  etc., 
Co.,  in  69  Fed.  435,  439,  as  to  the  knowledge  imputable  to  the  ac- 
ceptor of  the  guarantee  of  a  corporation;  Forest  v.  St  Francis  Levee 
Dist,  77  Fed.  561,  holding  void,  a  conti'act  made  by  the  board  of 
the  corporation  for  the  construction  of  a  levee,  without  the  observa- 
tion of  the  preliminaries  imposed  by  the  act;  Central  Trust  Co.  v. 
Columbus,  etc.,  R.  Co.,  87  Fed.  821,  affirming  power  of  a  mining  cor- 
poration to  mortgage  its  property  to  secure  the  bonds  to  be  issued 
by  the  transportation  company. 
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In  the  State  courts  the  following  apply  the  rule:  Barbour  (bounty 
y.  Horn,  48  Ala.  573,  574,  holding  the  acceptance  of  a  bond  by  the 
county  commissioners,  on  the  construction  of  a  bridge,  not  being 
a  toll  bridge,  was  ultra  vires;  City  of  Chicago  y.  Cameron,  120  IlL 
456, 11  N:  E.  902,  holding  that  the  employment  of  a  company's  bonds 
for  the  payment  of  debts  of  other  corporations,  was  a  breach  of 
trust  and  void;  Durkee  v.  People,  155  111.  362,  40  N.  E.  629,  hold- 
ing that  a  contract  by  a  railroad  corporation  for  the  purchase  of  a 
railroad,  to  be  paid  for  partly  in  bonds  carrying  a  power  to  vote  at 
stockholders'  meetings,  was  ultra  vires  and  void;  Vorls  v.  Star  City 
B.  &  L.  Association,  20  Ind.  App.  644,  50  N.  E.  783,  holding  that  a 
guarantor  of  school  warrants,  sold  by  him  to  a  building  and  loan 
association  for  his  own  benefit,  is  estopped  from  pleading  ultra 
vires  of  the  buyer;  note  to  Charleston,  etc..  Turnpike  Co.  v.  Willey, 
16  Ind.  36,  arguendo,  per  counsel,  that  directors'  powers  were  lim- 
ited by  the  charter;  Tippecanoe  Co.  v.  Lafayette,  etc.,  B.  Co.,  50 
Ind.  97,  holding  that  a  contract  by  directors  of  a  railroad  company 
for  lease  for  a  long  term,  to  another  company,  of  the  exclusive 
right  to  a  portion  of  its  road,  was  ultra  vires,  collecting  authorities; 
Hull  V.  Marshall  County,  12  Iowa,  162,  holding  that  a  party  dealing 
with  a  county  Judge  in  an  issue  of  county  bonds,  must  at  his  peril 
ascertain  if  the  authority  existed;  Maddox  v.  Graham,  2  Met  (Ky.) 
72,  holding  that  under  the  statute  of  1851,  municipal  bonds  to  se- 
cure stock  in  a  railroad  company  were  valid;  New  Orleans,  etc.,  S. 
S.  Co.  V.  Ocean  Dry  Dock  Co.,  28  La.  Ann.  174,  26  Am.  Bep.  91,  hold- 
ing the  dock  company  could  not  subscribe  for  stock  in  the  steam- 
ship company;  Franklin  Co.  v.  Lewiston  Savings  Bank,  68  Me.  45, 
28  Am.  Bep.  11,  holding  a  savings  bank  had  no  authority  to  pur- 
chase stock  in  another  company,  with  borrowed  money,  and  to 
bind  the  credit  of  the  bank  for  the  loan;  Bichardson  t.  Sibley,  11 
Allen,  72,  87  Am.  Dec.  705,  holding  that  a  mortgage  of  its  property 
by  a  street  railroad  company,  not  authorized  by  its  charter,  was 
void;  Davis  v.  Old  Colony  B.  B.,  131  Mass.  260,  41  Am.  Bep.  223, 
holding  that  neither  a  railroad  nor  a  musical  instrument  manu- 
facturing company  could  guarantee  the  expenses  of  a  musical  fes- 
tival; Morris,  etc.,  B.  Co.  v.  Sussex  B.  Co.,  20  N.  J.  Eq.  564,  hold- 
ing that  an  agreement  between  two  railroad  companies  for  division 
of  profits  on  future  extensions  and  branches,  was  void;  Tread  well 
V.  Commissioners,  11  Ohio  St  192,  applying  the  principle  to  the 
issue  of  bonds  by  a  board  of  county  commissioners  for  a  subscrip- 
tion to  railway  stock;  Kilbretli  v.  Bates,  38  Ohio  St  197,  holding  that 
a  bill  discounted  at  a  higher  rate  than  allowed  by  the  charter  of  the 
discounter,  was  void;  Bank  v.  Bank,  9  Heisk.  416,  holding  that  cred- 
itors of  an  insolvent  bank,  whose  debts  were  created  under  the  law- 
ful power  given  by  the  charter,  are  preferred  to  claimants  under  a 
contract  ultra  vires;  Allen  v.  Long,  80  Tex.  267,  26  Am.  St  Bep. 
739,  16  S.  W.  46,  holding  the  same  principle  of  ultra  vires  applied  to 
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Joint-stock  companies,  whether  properly  incorporated  or  not;  Fitz- 
hugh  T.  Franco-Texas  I^nd  Co.,  81  Tex.  313,  16  S.  W.  1080,  holding 
that  a  corporation  empowered  to  sell  lands  for  cash  or  credit,  could 
not  accept  a  written  promise  to  be  discharged  in  anything  but 
money;  Whitney  v.  First  Nat.  Bank,  50  Vt.  400,  28  Am.  Bep.  510, 
holding  that  national  banks  could  not  receive  money  on  dei>osit  as 
bailee;  Silliman  v.  Fredericksburg,  etc.,  B.  Co.,  27  Gratt.  130,  hold- 
ing that  purchasers  of  bonds  issued  by  a  company  whose  franchise 
was  forfeitable  if  the  road  were  not  built,  were  affected  with  such 
knowledge;  Yeeder  y.  Town  of  Lima,  19  Wis.  297,  holding  that  fail- 
ure to  post  election  notices,  invalidated  bonds  issued  by  town  super- 
visors for  a  subscription  to  a  plankroad  company. 

Cited  also  in  dissenting  opinion  in  Bissel  v.  The  Bailroad  Cos., 
22  N.  Y.  304,  majority  holding  that  a  passenger  injured  on  a  road 
Jointly  operated  by  two  companies,  was  entitled  to  recover  dam- 
ages for  negligence  from  both;  Bhrman  v.  Insurance  Co.,  36  Ohio 
St.  341,  majority  holding  tliat  in  an  action  on  a  note  taken  over 
as  part  of  the  assets,  on  the  purchase,  by  an  Insurance  company,  of 
the  business  of  another  company,  the  defense  of  ultra  vires  in  the 
purchase  was  no  defense;  Boston,  etc.,  B.  B.  v.  New  York,  etc.,  B. 
B.,  13  B.  I.  273,  majority  holding  (the  dissenting  Judge  agreeing  on 
this  point,  see  p.  277)  that  an  agreement  for  amalgamation  of  two 
companies  not  authorized  by  their  charters,  was  ultra  vires  and 
Invalid.  Cited  In  general  discussion  of  implied  powers  of  a  corpora- 
tion. In  Marbury  v.  Kentucky  Union  Land  Co.,  62  Fed.  346,  22  U.  S. 
App.  267,  arguendo,  tliat  the  power  of  securing  steamboat  connec- 
tion by  a  guaranty  was  implied  in  the  power  of  owning  and  run- 
ning a  steamboat;  Hazlehurst  v.  Savannah,  etc.,  B.  Co.,  43  Ga.  54, 
discussing  question  whether  ultra  vires  acts  of  corporate  officers 
could  be  ratified  by  consent  or  acquiescence  of  shareholders;  City 
of  Aurora  v.  West,  22  Ind.  518,  as  to  distinction  between  corporate 
acts  as  affecting  third  persons;  Bissel  v.  The  Bailroad  Cos.,  22  N. 
Y.  278,  discussing  effect  of  a  contract  to  carry  a  passenger  over  a 
i-ailroad  Jointly  operated  by  two  companies,  on  right  of  recovery 
from  both  for  negligence  of  their  servants.  See  very  valuable  note 
on  ultra  vires  in  70  Am.  St  Bep.  159,  172. 

Qualified  in  Campbell  v.  Argenta,  etc.,  Min.  Co.,  51  Fed.  4,  hold- 
ing that  where  a  contract  is  within  the  corporate  power,  a  defect  in 
proceedings  renders  it  voidable  only;  Mayor,  etc.  v.  Bait  &  O.  B. 
Co.,  21  Md.  75,  holding  that  where  a  corporation  is  authorized  to 
borrow,  it  may  take  and  give  mortgages;  Brown  v.  Winnlsimmet 
Co.,  11  Allen,  331,  holding  that  a  ferry  company  might  own  steam 
ferry-boats  and  might  contract  for  the  lease  to  the  government  of  a 
boat  not  required  for  its  business.  Distinguished  in  Tod  v.  Ken- 
tucky Union  Land  Co.,  57  Fed.  51,  holding  that  if  a  company  became 
the  sole  stockholder  of  another  company,  it  might  guarantee  the  pay- 
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ment  of  its  securitleB;  Hill  y.  Nisbet,  100  Ind.  349,  holding  that  a 
railroad  corporation,  authorized  to  acquire  the  rights  of  other  cor- 
porations, may  purchase  stock  in  such  corporations. 

Corporations. —  Unless  authorized  by  their  charter,  railroad  cor- 
porations cannot  consolidate  and  carry  on  business  under  one  man- 
agement, or  subject  the  capital  of  one  to  the  liabilities  of  the  other. 
p.  443. 

Cited  and  principle  applied  in  Mackintosh  y.  Flint  &  P.  M.  B.  Go.» 
34  Fed.  616,  holding  a  corporation  could  not  absorb  another  by  pur- 
chase of  its  stock  without  legislatlYC  authority;  Central  B.  Co.  y. 
Collins,  40  Ga.  636,  holding  the  company  was  not  authorized  to 
buy  a  single  share  in  the  stock  of  another  company;  Singleton  y. 
Southwestern  R.,  70  Ga.  467,  48  Am.  Rep.  676,  holding  a  railroad 
corporation  could  not,  without  special  authority,  sell,  mortgage  or 
lease  its  franchise  or  property;  American  Trust  Co.  y.  M.  &  N.  W. 
R.  Co.,  167  IlL  661,  664,  42  N.  E.  166,  167,  holding  inyalid,  right  of 
way  contracts  and  a  trust  deed  made  by  an  assumed,  but  not  legally- 
consolidated  company;  Gulf,  etc.,  R.  y.  Newell,  73  Tex.  338,  16  Am. 
St  Rep.  791,  11  S.  W.  343,  holding  ownership  alone  does  not  operate 
a  consolidation;  North  Side  R.  Co.  y.  Worthington,  88  Tex.  670.  63 
Am.  St  Rep.  783,  30  S.  W.  1067,  holding  that  two  corporations 
formed  for  independent  purposes,  could  not  become  surety,  one  for 
the  other,  for  a  loan.  See  note  to  63  Am.  Dec.  466,  on  what  fun- 
damental alterations  in  charter  require  consent  of  all  stockholders: 
note  to  76  Am.  Dec.  649,  on  railroad  corporation's  power  to  transfer 
its  franchises  or  property;  note  to  79  Am.  Dec.  423,  on  i>ower  of  cor- 
porations to  consolidate;  note,  70  Am.  St  Rep.  169,  172. 

Corporations. —  A  railroad  company  is  not  liable  on  notes  glYcn 
for  a  steamboat  purchased  and  used  by  it,  and  running  in  connec- 
tion with  its  road,  where  Its  purchase  is  ultra  Yires,  pp.  443,  444. 

eited  and  principle  applied  in  Franklin  Co.  y.  Lewiston  Savlnjjs 
Bank,  68  Me.  46,  28  Am.  Rep.  12,  holding  that  notes  giyen  by  bank 
trustees  for  an  ultra  Ylres  loan,  would  not  be  allowed  as  a  claim  in 
the  bank's  Insolvency;  Davis  y.  Old  Colony  R.  R.,  131  Mass.  268,  41 
Am.  Rep.  231,  holding  that  an  action  would  not  lie  on  ultra  vires  guar- 
antys  given  by  a  railroad  company  and  a  musical  instrument  manu- 
facturing company,  for  the  expenses  of  a  musical  festival;  Green- 
ville Compress  v.  Planters  Press,  70  Miss.  676,  36  Am.  St  Rep.  684. 
13  So.  881,  holding  that  by  proceeding  in  a  proper  court,  one  of  the 
parties  to  an  ultra  vires  contract  may  recover  to  the  extent  of 
the  benefit  received  by  the  other;  Kilbreth  v.  Bates,  38  Ohio  St  199, 
holding  that  an  action  was  not  sustainable  on  notes  discounted  by  a 
corporation  at  a  rate  forbidden  by  its  charter;  Adams,  etc.,  Co.  v. 
Deyette,  8  S.  Dak.  128,  59  Am.  St  Rep.  757,  65  N.  W.  474,  holding 
that  confessed  judgments  on  promissory  notes,  made  ultra  vires,  were 
void. 
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Distinguished  In  Pittsburgh,  etc.,  By.  Cos.  y.  Keokuk  Bridge  Co., 
181  U.  S.  385,  38  L.  162,  9  S.  Gt  774,  sustaining  a  contract  by  a  rail- 
road company  to  pay  for  the  use  of  a  bridge  constructed  by  another 
company,  with  which  its  road  connected. 

Corporations. —  In  suit  by  an  indorsee,  on  notes  unlawfully  exe- 
cuted by  railroad  corporation  in  ultra  vires  purchase  of  steamboat, 
the  fact  that  the  railroad  actually  received  and  used  the  boats  does 
not  help  plaintiff's  case.  His  case  against  the  railroad  fails  if  the 
corporation  was  without  power  to  make  the  contract,  p.  444. 

Cited  in  Boyd  v.  Mill  Creek  School  Township,  124  Ind.  195,  24  N. 
B.  662,  holding,  in  an  action  by  assignee  to  recover  the  value  of 
goods  sold  to  the  township,  the  only  question  was  as  to  his  right  to 
recover  on  the  contract  sued  on. 

Distinguished  in  Hutchinson  v.  Western  &  A.  B.  Co.,  6  Heisk. 
636,  as  not  applying  In  an  action  ex  delicto,  holding  the  company 
could  not  set  up  defense  of  ultra  vires. 

21  How.  445-461,  16  L.  185,  186,  UNITED  STATES  V.  FOSSATT. 

Supreme  Court. —  A  case  will  be  advanced  on  the  docket  only 
where  the  question  In  dispute  will  embarrass  the  operations  of  the 
government  while  it  remains  unsettled,  p.  446. 

Bule  cited  and  restricted  in  Hoge  v.  Bichmond  B.  Co.,  93  U.  S. 
2,  23  L.  781,  holding  that  preference  will  not  be  given  to  cases  in 
which  the  execution  of  the  revenue  laws  of  a  State  is  enjoined,  un- 
less brought  within  the  rule;  Spratt  v.  Jacksonville,  29  Fla. 
178,  10  So.  735,  refusing  to  advance  a  suit  to  have  city  taxes  de- 
clared illegal,  unless  brought  under  the  rule. 

Api>eal  and  error. —  After  a  case  is  returned  to  a  lower  court  by 
mandate,  there  is  no  appeal,  except  from  the  final  decision  of  that 
court,  and  in  case  lower  court  disobeys  or  mistakes  the  mandate, 
mandamus  will  lie,  p.  446. 

Cited  and  rule  followed  in  Metcalf  v.  City  of  Watertown,  68  Fed. 
861,  34  U.  S.  App.  107,  holding  that  where  the  mandate  left  the 
amount  of  the  Judgment  to  be  fixed  by  the  Circuit  Court,  and  the 
rate  of  interest,  its  decision  was  subject  to  review. 

Public  lands  —  California  grants. —  All  private  land  claims  in 
California  were  submitted  by  Congress,  by  act  of  March  3,  1851, 
to  certain  commissioners,  whose  decisions  were  subject  to  review 
in  the  District  and  Supreme  Courts,  pp.  447,  448. 

Cited  and  affirmed  in  Botiller  v.  Dominguez,  130  U.  S.  252,  32  L. 
980,  9  S.  Ct.  529,  holding  that  confirmation,  under  act,  is  essential 
to  any  title  to  land  in  California  dependent  on  Spanish  or  Mexican 
grants;  Bouldln  v.  Phelps,  12  Sawy.  311,  30  Fed.  559,  holding  that 
an  inchoate  grant  required  confirmation  under  the  act;  Estrada  v. 
Murphy,  19  Cal.  269,  holding  that  the  statutory  provision  for  presen- 
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tatlon  of  land  dalms  in  California  was  obligatory;  Mlntnm  ▼. 
Brower,  24  GaL  670,  holding  that  the  Peralta  grant  in  Alameda 
connty  required  no  confirmation;  Chavez  v.  De  Sanchez,  7  N.  Mez. 
71,  32  Pac.  141,  holding  that  the  principle  applied  to  lands  in  New 
Mexico;  Bajorques  y.  United  States,  2  Fed.  Cas.  432,  holding  par- 
ties might  make  objections  to  the  survey,  might  take  testimony  and 
be  heard  in  support  Cited  in  dissenting  opinion  in  Valentine  v. 
Sloss,  103  CaL  222,  87  Pac.  410,  majority  holding  that  the  District 
Court  had  no  Jurisdiction  over  a  survey  approved  by  the  surveyor- 
general,  before  act  of  June  14,  1860. 

Qualified,  and  in  part  overruled,  in  United  States  y.  Sepulveda, 
1  Wall.  106, 17  L.  570,  holding  the  act  of  1851  did  not  give  any  power 
to  the  District  Court  over  the  execution  of  the  decrees  of  the  board 
of  commissioners  nor  to  revise  surveys  made  by  the  surveyor-gen- 
eral Distinguished  in  Mott  v.  Smith,  16  Cal.  548,  holding  that  un- 
less the  survey  was  contested  before  the  District  Court,  the  ap- 
proval of  the  officers  designated  was  finaL 

Pttblio  lands  —  California  grants. —  In  affirming  a  daim  to  be 
valid,  under  Spanish  grant  and  Mexican  treaty,  the  court  decides 
that  ownership  and  possession  of  land  of  definite  boundaries  right- 
fuUy  attach  to  the  grantee,  p.  449. 

Cited  and  followed  in  Leese  v.  Clark,  18  CaL  571,  holding  that  a 
patent  on  all  Jurisdictional  matters  of  fact  and  law  Imported  ab- 
solute verity. 

Publio  lands  —  California  grants. —  The  object  of  the  Judicial  In- 
quiry into  private  land  dalms,  to  be  made  by  the  District  Court,  un- 
der act  of  March  8,  1851,  was  to  authenticate  titles,  and  included 
questions  of  extent,  quantity,  location,  boundary,  and  legal  opera- 
tion; the  power  of  the  court  did  not  terminate  until  the  issue  of  a 
patent  conformably  to  the  decree,  pp.  447-450. 

Cited  and  relied  upon  in  Castro  v.  Hendricks,  23  How.  442,  16 
L.  577,  holding  that  in  claims  where  no  Judicial  questions  arose,  the 
decision  of  the  commissioner  of  the  land  office  to  refuse  to  issue  a 
patent  could  not  be  controlled  by  the  Circuit  Court;  United  States 
V.  Halleck,  1  WalL  453,  17  L.  667,  affirming  the  power  of  the  District 
Court  to  supervise  surveys  of  confirmed  claims;  More  v.  Steinbach, 
127  U.  S.  82,  32  L.  55,  8  S.  Ct  1071,  holding  that  a  claimant  under  a 
Mexican  grant,  bringing  his  claim  before  the  board  of  commission- 
ers. Is  estopped  from  disputing  the  competency  of  the  board;  Domln- 
guez  De  Guyer  v.  Banning,  167  U.  S.  737,  738,  42  L.  344,  17  S.  Ct 
942,  holding  the  District  Court  could  compel  the  surveyor-general 
to  make  a  survey  conforming  to  the  decree;  Bissell  v.  Henshaw, 
1  Sawy.  562,  F.  C.  1,447,  holding  that  where  a  survey  had  been 
made  and  returned  into  the  District  Court,  that  court  retained  Juris- 
diction; United  States  v.  Folsom,  7  Sawy.  602,  603,  606,  F.  C.  15,127, 
holding  it  was  the  duty  of  the  District  Court  in  all  cases  of  objec- 
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tion  to  a  survey  to  direct  its  return;  United  States  v.  Re  Rodriguez, 
7  Sawy.  624,  633,  634,  635,  637,  F.  C.  14,050,  on  object  of  act  of 
1860,  to  enable  the  District  CJourt  to  enforce  fulfilment  of  its  de- 
cree by  the  surveyor;  United  States  v.  Castro,  25  Fed.  Oas.  330,  hold- 
ing that  a  grant  must  be  confined  to  the  actual  quantity  stated; 
United  States  y.  Folsom,  25  Fed.  Cas.  1132,  holding  that  a  final 
decree  could  not  be  waived  to  make  the  location  more  correct^ 
United  States  v.  Peralta,  27  Fed.  Cas.  503,  504,  holding  that  words 
"  more  or  less  "  had  no  place  in  the  United  States  system  of  survey; 
United  States  v.  Rico,  27  Fed.  Cas.  807,  holding  that  the  powers  of 
District  Court  after  final  decree  were  limited  to  reviewing  and  cor- 
recting the  survey;  United  States  v.  Semple,  27  Fed.  Cas.  1020. 
holding  an  order  for  a  survey  left  the  case  still  pending;  United 
States  V.  Sutter,  27  Fed.  Cas.  1372,  holding  that  conveyances  by  the 
grantee  estopped  him  from  floating  the  grant  to  any  other  portion 
of  the  tract  Cited  in  general  discussion  of  the  case  in  The  Fossat 
Case,  2  Wall.  704,  T06,  713,  17  L.  747.  748,  750,  a  further  Utigation 
of  same  matter  as  principal  case. 

Appeal  and  error  —  Public  lands. —  Under  the  act  of  March  3, 
1851,  the  Supreme  Court  revises  decrees  of  the  District  Court,  not 
final  under  the  judiciary  act  of  1789.  A  decree  ascertaining  the 
authenticity  of  claimant's  title,  leaving  questions  of  boundary  and 
location  for  subsequent  settlement,  is  reviewable  as  a  final  decree, 
p.  450. 

Cited  and  affirmed  in  United  States  v.  De  Rodriguez,  7  Sawy.  631, 
F.  C.  14,d50,  showing  that  the  action  of  the  Supreme  Court  on  a 
final  decree- did  not  establish  the  location;  United  States  v.  Iloppe, 
26  Fed.  Cas.  372,  affirming  i>ower  of  District  Court  to  review  a 
survey. 

Miscellaneous. —  United  States  v.  Beebe,  4  McCrary,  18,  17  Fed. 
41,  on  effect  of  voluntary  appearance  of  the  United  States  in  a 
court  of  Justice;  Delgado  v.  Chavez,  5  N.  Mex.  648,  25  Pac.  948,  on 
general  purposes  for  which  the  writ  of  mandate  would  Ue. 

21  How.  451-456,  16  L.  188,  STURGIS  v.  CLOUGH. 

Collision. —  When  two  tugs  approach  a  tow  from  opposite  direc- 
tions, the  one  following  in  the  wake  of  the  tow  should  come  up 
on  her  starboard  quarter  and  slack  her  engine,  the  other  coming  in 
the  opposite  direction,  should  round  to,  either  to  windward  or  to 
leeward,  so  as  to  head  the  same  way  as  the  tow,  p.  453. 

Collision. —  In  case  of  two  tugs  approaching  a  tow,  each  has  a 
right  to  move  as  fast  as  it  can,  in  order  to  obtain  precedence,  and 
each  has  a  right  to  expect  the  other  will  pursue  the  customary  and 
proper  course  in  navigating,  p.  453. 

Cited  and  applied  in  the  Jesse  Spaulding,  50  Fed.  585,  when  two 
tugs  chase  a  tow,  both  may  go  at  full  speed,  but  the  leading  vessel 
is  entitled  to  hold  her  course. 
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MlsceUaneous. —  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  on  gen- 
eral question  of  admiralty  jurisdiction  In  enforcement  of  shipper's 
lien. 

21  How.  456^60, 16  L.  189,  WBSTBRN  TBLEGBAPH  GO.  T.  MAG- 
NETIC TBLBGEAPH  CO. 

'  Telegraphs. —  The  dlylsion  of  traffic  by  a  competing  line,  so  long 
as  there  Is  no  direct  Infringement  of  the  patent  and  no  breach  of 
contract,  Is  not  ground  for  the  Interference  of  equity,  pp.  459,  460. 

Patents. —  Agreement  for  use  of  Morse's  telegraph  patent,  be- 
tween certain  points,  does  not  prevent  another  assignment  whereby 
the  same  i>olnts  are  connected  by  a  circuitous  route,  In  the  absence 
of  express  stipulation  In  the  contract,  pp.  459,  460. 

Not  cited. 

21  How.  460-463,  16  L.  191,  WESTERN  TEL.  CO.  v.  PENNIMAN. 

Same  as  Western  Tel.  Co.  t.  Magnetic  Tel.  Co.,  21  How.  456-460, 
supra,  and  similarly  decided. 

Not  cited. 

21  How.  463-481,  16  L.  192,  CONVERSE  v.  UNITED  STATES. 

Statutes. —  Various  laws  on  the  same  subject-matter  must  be 
taken  together  and  construed  in  connection  with  each  other,  p.  467. 

Cited  and  principle  applied  in  Northern  Pac.  R.  Co.  v.  Barnes,  2 
N.  Dak.  359,  51  N.  W.  400,  as  to  the  Joint  resolution  of  May  31,  1870 
(16  Stat.  378),  and  the  act  under  which  the  corporation  was  or- 
ganized. 

United  States. —  The  head  of  a  department  of  the  goTernment  has 
no  discretion  to  allow  an  official  with  a  fixed  salary  any  extra 
credit,  unless  for  service  required  by  existing  laws,  and  for  which 
the  remuneration  is  fixed  by  law,  p.  473. 

Citing  cases  which  apply  this  ruling  are:  United  States  v.  Shoe- 
maker, 7  Wall.  342,  19  L.  81,  rejecting  claim  by  collector  of  customs 
for  disbursing  custom-house  and  marine  hospital  building  fund; 
Hall  v.  United  States,  91  U.  S.  565,  23  L.  448,  disallowing  claim  of 
collector  of  Internal  revenue  for  defending  action  on  his  official 
bond;  MuUett's  Administratrix  v.  United  States,  150  U.  S.  570,  37  L. 
1186,  14  S.  Ct.  192,  rejecting  claim  of  supervising  architect  of  the 
treasury  for  preparing  designs  and  working  drawings  for  the  State, 
war  and  navy  departments;  The  Anna,  Blatchf.  Pr.  340,  F.  C.  402, 
rejecting  claim  of  United  States  district  attorney  for  services  in 
prize  cases;  United  States  v.  Austin,  2  Clifl*.  334,  339,  F.  C.  14,480, 
allowing  claim  of  collector,  under  act  of  June  12,  1858,  as  disburs- 
ing agent  for  the  construction  of  a  marine  hospital,  and  for  light- 
iiouse  purposes;  United  States  v.  Harsha,  56  Fed.  955,  16  U.  S.  App. 
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18,  construing  revised  statutes,  section  1763,  holding  that  clerk  of 
the  Circuit  Court  may  also  be  clerk  of  the  Circuit  Court  of  Appeals; 
Weed  T.  United  States,  65  Fed.  402,  and  S.  C,  82  Fed.  422,  allowing 
claim  of  United  States  district  attorney  for  fees  for  examining  and 
making  an  abstract,  but  not  for  passing  on  the  title;  McDonald  y. 
United  States,  66  Fed.  259,  rejecting  claim  of  a  clerk  in  the  office 
of  the  district  attorney,  after  his  employment,  was  cancelled  for  ser- 
vices as  assistant  district  attorney;  Brophy  v.  Marble,  118  Mass. 
552,  rejecting  claim  of  inspector  of  petroleum,  for  services  as  as- 
sistant engineer,  after  the  date  of  his  appointment;  In  re  Lease, 
4  Ohio  C.  C.  5,  rejecting  claim  of  sheriff  for  extra  Cumpensation  for 
feeding  prisoners  beyond  that  fixed  by  statute. 

United  States  —  Customs  duties. —  The  secretary  of  the  treasury 
may  appoint  one  collector,  or  a  separate  agent,  to  purchase  light- 
house supplies  for  the  whole  country,  and  to  make  the  necessary 
disbursements.  A  revenue  officer  so  employed,  so  far  as  his  ser- 
vices were  performed  for  other  districts,  and  so  far  as  the  duties 
are  foreign  to  his  official  duties,  is  entitled  to  the  agent's  compensa- 
tion, p.  474. 

Cited  and  principle  relied  upon  in  Gaussen  v.  United  States,  97 
U.  S.  592,  24  L.  1010,  affirming  United  States  v.  Gaussen,  2  Woods, 
99,  F.  0.  15,192,  sureties  on  official  bond  of  collector  not  discharged 
by  his  being  required  to  receive  and  apply  moneys  outside  of  his  or- 
dinary employment;  United  States  v.  Brlndle,  110  U.  S.  694,  28  L. 
2S8,  4  S.  Ct.  183,  sustaining  claim  of  receiver  of  the  land  office  for 
services  as  special  receiver  and  superintendent  to  assist  in  dispos- 
ing of  Indian  trust  lands;  United  States  v.  Saunders,  120  U.  S.  130, 
30  L.  595,  7  S.  Ct  469,  holding  a  clerk  in  the  president's  office  could 
hold  office  as  clerk  of  the  committee  on  commerce  of  the  house  of 
representatives,  and  receive  the  salary;  United  States  v.  King,  147 
U.  S.  680,  37  L.  329.  13  S.  Ct.  440,  holding  Circuit  Court  clerk  not 
entitled  to  a  per  diem  for  drawing  juries  or  for  services  not  taxable; 
United  States  v.  Austin,  2  Cliff.  335,  F.  C.  14,480,  holding  collector 
not  entitled  to  extra  compensation  for  certificates  to  accompany 
foreign  distilled  spirits,  wines  and  teas;  Erwln  v.  United  States,  37 
Fed.  479,  2  L.  R.  A.  234,  holding  clerk  of  the  District  Court  entitled 
to  pay,  both  for  attending  court  while  in  session  and  as  United 
States  commissioner  for  hearing  and  deciding  on  criminal  cases; 
City  of  Detroit  v.  Redfleld,  19  Mich.  383,  holding  city  controller  en- 
titled to  additional  compensation  as  receiver  of  bounty  bonds;  White 
V.  East  Saginaw,  43  Mich.  569,  6  N.  W.  87,  holding  sureties  of  a 
coroner  required  to  act  as  sheriff,  were  not  Uable  for  his  default  as 
collector. 

United  States. —  Congress  has  not  prohibited  the  secretary  of  the 
treasury  from  requiring  from  a  public  officer  any  service  in  any 
other  office  or  capacity,  nor  prohibited  such  person  from  accepting 
and  performing  such  services  while  holding  office,  p.  475. 
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Cited  and  rule  applied  In  United  States  v.  Harsha,  56  Fed.  955» 
16  U.  S.  App.  13,  holding  the  same  person  may  be  clerk  of  the  Cir- 
cuit Court  of  Appeals  and  clerk  of  the  Circuit  Court. 

Distinguished  in  Badeau  v.  United  States,  130  U.  S.  451,  32  L. 
1001,  9  S.  Ct  582,  holding  a  retired  army  officer  not  entitled  to  draw 
army  pay  during  his  appointment  as  a  consul. 

Miscellaneous. —  Weil  v.  Calhoun,  25  Fed.  875,  on  the  question  of 
the  enjoining  of  public  officers  in  the  performance  of  their  duties. 

21  How.  481-488,  16  L.  198,  FENN  v.  HOLME. 

Ejectment. —  Plaintiff  must  prove  a  legal  title  in  himself  at  the 
time  of  the  demise  laid  in  the  declaration;  an  equitable  estate  will 
not  support  a  recovery,  p.  483. 

Citing  cases  which  apply  this  principle  and  hold  the  title  insuffi- 
cient to  support  ejectment,  are:  Hooper  v.  Scheimer,  23  How.  249, 
16  L.  454,  title  founded  on  an  entry  in  the  land  office;  Sheirbum  v. 
Cordova,  24  How.  426,  16  L.  742,  title  of  entries  of  head  rights  in 
Texas;  Clagett  v.  Kilboume,  1  Black,  350,  17  L.  216,  title  of 
a  purchaser  under  a  Judgment  of  a  partner's  interest  in  real  es- 
tate, the  legal  title  being  in  trustees;  Gibson  v.  Choteau,  13  Wall. 
104,  20  L.  538,  a  possessory  title;  Langdon  v.  Sherwood,  124  U.  S. 
83,  31  L.  346,  8  S.  Ct  431,  title  by  certiflcate  of  the  register  of  the 
land  department;  United  States  v.  Loughrey,  172  U.  S.  213,  19  S. 
Ct  155,  holding  that  only  the  trustee  having  the  legal  title  can 
bring  trespass;  Carter  v.  Ruddy,  56  Fed.  544,  15  U.  S.  App.  129. 
title  as  grantee  of  land  located  by  Indian  scrip  before  patent;  Can- 
non V.  White,  16  La.  Ann.  89,  title  by  possession  and  occupation,  as 
to  action  to  recover  possession,  unless  the  adverse  patent  obtained 
by  fraud;  Harrett  v.  Kinney,  44  Mich.  460,  7  N.  W.  64,  In  ejectment 
action,  rejecting  a  defense  of  fraud  in  plaintiff's  title;  Moran  v. 
Moran,  106  Mich.  12,  58  Am.  St  Rep.  465,  in  ejectment,  a  proceeding 
to  set  aside  defendant's  deed  for  plaintiff's  incompetency,  cannot  be 
sustained;  Headley  v.  Coffman,  38  Neb.  72,  56  N.  W.  702,  assignee 
of  settler  who  had  proved  and  paid,  but  whose  entry  had  been  can- 
celled; Suttle  V.  R.  F.,  etc.,  R.  Co.,  76  Va.  288,  and  Nelson  v.  Trip- 
lett,  81  Va.  237,  both  in  Virginia,  plaintiff  must  show  a  legal  title  in 
himself,  and  a  present  right  of  possession. 

In  the  following  decisions  of  Stale  courts,  the  principal  case  has 
been  cited  as  showing  the  rule  in  the  State  courts  as  distinguished 
from  Federal  law  and  practice:  Gaither  v.  Lawson,  31  Ark.  283, 
holding  ejectment  maintainable  where  plaintiff  Is  legally  entitled 
to  the  possession  of  the  premises,  and  stating  five  conditions  of  pos- 
session; Holme  V.  Strautman,  35  Mo.  311,  holding,  in  Missouri,  eject- 
ment may  be  maintained  upon  a  New  Madrid  location,  without  pro- 
duction of  the  patent;  Gibson  v.  Choteau,  39  Mo.  670,  594,  holding 
that  but  for  the  statutes  of  the  State,  the  holder  of  the  legal  title 
by  patent  would  have  been  entitled  to  recover  aa  against  the 
equitable  owner. 
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Distinguished  In  Wilson  v.  Fine,  14  Sawy.  35,  36,  38  Fed.  790,  791, 
holding  ejectment  maintainable  by  the  assignee  of  a  homestead 
settler,  to  whom  final  certificate  had  been  issued. 

Courts. —  Proceedings  at  common  law,  within  the  meaning  of  the 
statutes,  respecting  the  Federal  courts,  mean  the  application  of  com- 
mon-law rules  to  legal  rights;  proceedings  in  equity  mean  the  admin- 
istration, with  reference  to  equitable  rights  of  the  equity  law,  as 
defined  by  the  Court  of  Chancery  in  England,  p.  484. 

Cited  and  principle  applied  in  Root  y.  Railway  Co.,  105  U.  S.  207, 
26  L.  981,  a  bill  In  equity  for  an  accounting  on  a  patent  will  not  lie 
after  its  expiry,  the  remedy  is  at  law  for  damages;  In  re  Sawyer. 
124  U.  S.  210,  31  L.  405,  8  S.  Ct  487,  holding  that  a  bill  in  chancery 
would  not  lie  in  Federal  courts  to  prevent  the  removal  from  office 
of  a  police  Judge;  Wlllard  v.  Wood,  135  U.  S.  314,  34  L.  214,  10 
S.  Ct.  833,  holding  that  in  the  District  of  Columbia,  equitable  relief 
cannot  be  granted  in  an  action  at  law;  Fitts  v.  McGhee,  172  U.  S. 
531, 19  S.  Ct  275,  holding  equity  court  without  Jurisdiction  to  enjoin 
the  institution  or  prosecution  of  criminal  proceedings  commenced 
in  the  State  courts;  Thomas  v.  American  F.,  L.  &  M.  Co.,  47  Fed. 
553,  12  L.  R.  A.  685,  and  n.,  holding  a  proceeding  under  Georgia 
code,  to  enforce  an  equltiable  lien  in  an  action  at  law,  could  not  be 
sustained  in  the  Federal  courts;  Green  y.  Mills,  69  Fed.  857,  25  U. 
S.  App.  383,  30  L.  R.  A.  94,  holding  equity  will  not  enjoin  an  officer 
from  discharging  public  duties  imposed  on  him  by  law;  Taylor  v. 
Kercheval,  82  Fed.  499,  nor  to  restrain  a  United  States  marshal  from 
removing  a  deputy  from  office;  Abbott  y.  Union  Mutual  L.  Ins.  Co., 
127  Ind.  73,  26  N.  E.  154,  sustaining  Jurisdiction  of  Federal  Cir- 
cuit Courts  of  an  action  to  quiet  title  on  a  tax  deed;  Gatton  v.  Chi- 
cago, etc,  R.  Co.,  95  Iowa,  138,  63  N.  W.  598,  28  L.  R.  A.  565,  holding 
State  could  not  authorize  an  action  to  recover  damages  for  unjust 
discrimination  In  traffic  charges;  Kahn  y.  Old  Telegraph  Mining  Co., 
2  Utah,  206,  holding  that  in  an  action  at  law  in  Federal  courts,  pat- 
ents were  conclusive  of  title,  except  for  want  of  Jurisdiction  to  is- 
sue them,  previous  grant,  or  reservation  from  sale.  Cited  In  gen- 
eral discussion  in  Murray  v.  Chicago,  etc.,  R.  Co.,  62  Fed.  30,  on  the 
effect  of  the  constitutional  division  of  subjects  of  Jurisdiction  be- 
tween States  and  Federal  government 

Courts. —  Remedies  In  Federal  courts,  at  common  law  or  in  equity, 
do  not  follow  the  practice  in  State  courts.  The  adoption  of  State 
practice  does  not  authorize  the  blending  in  one  suit  of  legal  and 
equitable  claims;  therefore.  Federal  court  will  not  sustain  eject- 
ment suit  on  an  equitable  title,  though  the  State  law  permits  it,  pp. 
485,  487. 

Cited  and  principle  applied  in  Scott  v.  Neely,  140  U.  S.  Ill,  35  L. 
361,  11  S.  Ct  714,  denying  Jurisdiction  of  a  suit  to  subject  property 
to  the  payment  of  a  simple  contract  debt,  and  to  set  aside  a  deed; 
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Montejo  v.  Owen,  14  Blatchf.  325.  F.  C.  9,722,  holding  that  In  an 
action  at  law,  a  defense  which  Is  substantially  an  action  in  equity, 
cannot  be  allowed;  Butler  v.  Young,  1  FUpp.  277,  F.  O.  2,246,  hold- 
ing an  equitable  defense  in  an  action  of  ejectment,  not  allowed  in 
Federal  courts;  Thomas  v.  Am.  Freehold,  L.  &  M.  Co.,  47  Fed. 
554,  12  L.  R.  A.  686,  and  n.,  holding  that  an  equitable  lien  could 
not  be  enforced  in  an  action  at  law  in  Federal  courts;  Thomas  v. 
Nantahala,  etc.,  Co.,  58  Fed.  489,  8  U.  S.  App.  429,  rejecting  the 
practice  of  State  of  North  Carolina  in  appointing  a  receiver  of  min- 
ing property  pending  a  dispute  of  title;  Coit  v.  Sullivan-Kelly  Co., 
84  Fed.  725,  holding  an  action  to  recover  balance  of  account  for 
goods  sold  and  delivered,  cannot  be  combined  with  a  suit  in  equity 
to  subject  assets  in  the  possession  of  a  co-defendant  to  payment 
of  the  Judgment;  Creighton  v.  Hershfield,  1  Mont  644,  holding  that 
courts  of  the  Territory  of  Montana  could  not  try  an  equity  case  as 
a  case  at  common  law,  and  vice  versa;  Wisconsin  Central  R.  Co. 
v.  Wisconsin  River  Land  Co.,  71  Wis.  101,  36  N.  W.  840,  holding 
that  under  Wisconsin  law,  an  equitable  owner  may  maintain  eject- 
ment against  a  stranger,  or  one  unlawfully  claiming  right  to  pos- 
session.   See  also  note  to  follovdng  syllabus. 

Ejectment  —  Courts. —  Until  a  patent  is  issued  under  New  Madrid 
warrant,  the  legal  title  remains  in  the  government,  and  the  claim- 
ant cannot  maintain  ejectment,  notwithstanding  State  law  permit- 
ting ejectment  on  equitable  title,  p.  488. 

Citing  cases  which  apply  the  principle  are:  Hooper  v.  Scheimer, 
23  How.  249,  16  L.  454,  an  entry  in  the  United  States  land  office  will 
not  support  an  ejectment;  Ridings  v.  Johnson,  128  U.  S.  217,  82 
L.  403,  9  S.  Ct.  74,  holding  that  an  equitable  title  or  defense  cannot 
be  set  up  in  an  action  at  law  in  the  Federal  courts;  Sweatt  v.  Bur- 
ton, 14  Sawy.  471,  472,  42  Fed.  286,  holding  ejectment  cannot  be  . 
maintained  in  Federal  courts  on  a  State  certificate  of  purchase; 
Gibson  v.  Chouteau,  39  Mo.  587,  holding  the  statute  of  limitations 
did  not  begin  to  run  until  the  issue  of  the  patent;  Treadway  v. 
Wilder,  12  Nev.  114,  to  same  efCect  Cited  in  Gibson  v.  Chouteau, 
39  Mo.  573,  in  discussion  of  effect  of  possession  under  statute  of  lim- 
itations as  a  bar  against  both  location  and  patent 

Miscellaneous.—  Lewis  v.  Gould,  13  Blatchf.  217,  F.  C.  8,324,  con- 
struing revised  statutes,  section  914,  as  to  adoption  of  State  forms 
of  pleading  in  United  States  courts. 

21  How.  489-^93,  16  L.  201,  CLEARWATER  v.  MEREDITH. 

Courts. —  Act  of  1839,  permitting  suit  in  Federal  court  against 
one  of  several  Joint  obligors,  where  others  were  not  capable  of 
being  sued  in  Federal  court  did  not  change  the  law  as  regards  the 
character  of  the  parties;  each  plaintiff  must  be  capable  of  suing 
and  each  defendant  capable  of  being  sued,  p.  492. 
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Oited  and  applied  In  Stafford  y.  Twitchell,  33  La.  Ann.  524,  holding 
that  one  of  several  defendants  being  a  citizen  of  different  State  from 
the  plaintiff,  could  not  remove  the  whole  suit  to  the  Federal  court 
on  the  ground  of  local  prejudice. 

Courts. —  Where  one  or  more  defendants  are  citizens  of  a  State, 
and  are  jointly  bound  with  those  who  are  citizens  of  another  State 
and  who  do  not  voluntarily  appear,  the  plaintiff  may  sue  in  Federal 
court  any  part  of  the  defendants;  but  the  defendants  who  are  citi- 
zens of  another  State  are  not  prejudiced  by  the  action,  unless  regu- 
larly served  or  appearing  voluntarily,  p.  493. 

Citing  and  affirming  cases  are:  Inbusch  v.  Farwell,  1  Black,  571, 
17  L.  190,  action  against  partners  may  be  prosecuted  in  Federal 
courts  against  one  residing  in  State  of  former,  and  discontinued  as 
to  the  other  partners;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  831, 
holding  there  is  no  Federal  jurisdiction  if  an  indispensable  party 
was  a  citizen  of  same  State  with  plaintiff;  Hicklin  v.  Marco,  56  Fed. 
553,  15  U.  S.  App.  55,  holding,  in  an  action  to  cancel  or  redeem  a 
foreclosed  mortgage,  a  defendant  in  possession  of  part,  under  the 
purchaser  at  the  foreclosure  sale,  was  not  an  indispensable  party; 
Smith  V.  Consumers,  etc.,  Co.,  86  Fed.  362,  52  U.  S.  App.  608,  hold- 
ing, in  an  action  against  partners  on  a  guaranty,  the  court  might 
dismiss  one  who  appeared  voluntarily,  alleging  co-citizenship  with 
plaintiff;  McPike  v.  Wells,  54  Miss.  155,  holding  that  a  decree  for 
sale,  of  the  Federal  court,  did  not  affect  the  Interest  of  one  of  sev- 
eral joint  heirs,  who  could  not  be  party  to  suit;  Smith  v.  Ford,  48 
Wis.  145,  2  N.  W.  151,  holding  that  in  a  suit  to  set  aside  a  mort- 
gage to  a  trustee  for  fraud,  the  trustee  was  not  a  necessary  party, 
collecting  authorities. 

21  How.  493-506,  16  L.  203,  LEA  v.  POLK  CO.  COPPER  CO. 

Public  lands. —  A  patent  presumes  the  register  did  his  duty,  and 
the  regularity  of  all  the  incipient  steps.  A  purchaser  is  not  required 
to  look  behind  the  patent,  p.  497. 

Cited  and  rule  applied  in  M'Kinney  v.  Bode,  33  Minn.  453,  23  N. 
W.  853,  holding  a  patent  cannot  be  avoided  in  a  collateral  action  for 
irregularities  in  the  conduct  of  the  government  officers;  Shackford 
V.  Newington,  46  N.  H.  422,  holding  that  it  must  be  presumed  that 
money  borrowed  by  town  officials  to  pay  for  volunteer  enlistments 
was  for  a  lawful  purpose. 

Public  lands. —  If  an  equity,  conferred  by  entry,  is  in  one,  but 
patent  issues  to  another,  by  mistake  in  name,  a  purchaser  from  the 
patentee  for  value,  without  notice,  under  the  honest  belief  of  ac- 
quiring a  legal  title  from  the  true  owner,  is  protected  from  the 
owner  of  the  equity,  p.  498. 

Cited  and  principle  applied  in  United  States  v.  California,  etc., 
Land  Co.,  148  U.  S.  41,  37  L.  359,  13  S.  Ct  402,  sustaining  a  plea 
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of  bona  fide  purchase  in  a  suit  by  the  United  States  to  recover  pos- 
session under  a  forfeited  grant;  Woods  v.  Montevallo  Goal,  etc., 
Co.,  84  Ala.  563,  5  Am.  8t  Rep.  395,  3  8o.  476,  holding  that  a  pur- 
chase deed,  for  valuable  consideration,  by  one  having  no  title  to 
convey,  and  unrecorded,  Is  good  as  a  color  of  title  to  show  character 
and  extent  of  possession  asserted  and  Intent  In  taking  possession. 

Adverse  possession. —  Possession  and  adverse  holding  of  land,  is 
notice  to  all  the  world  of  a  claim  of  title,  the  character  of  which 
a  purchaser  is  bound  to  ascertain,  pp.  40S,  505. 

Citing  cases  which  apply  the  rule  are:  McLean  v.  Olapp,  141  U. 
S.  436,  35  L.  807,  12  S.  Ct  31,  holding  that  residence  is  notice  of  a 
claim  of  equitable  interest;  Kirby  v.  Tallmadge,  160  XJ.  S.  384,  40 
L.  466,  16  S.  Ct  351,  holding  open,  notorious  and  continued  posses- 
sion, under  apparent  claim  of  ownership,  Is  notice  of  whatever 
interest  the  possessor  has;  Van  Gunden  v.  Virginia  Coal,  etc.,  Co., 
52  Fed.  850,  8  U.  S.  App.  229,  holding  that  the  open  possession  by 
other  persons  than  the  grantors,  was  sufficient  to  put  the  pur- 
chasers on  inquiry;  Fuller  v.  Montague,  59  Fed.  220,  16  IT.  S.  App. 
391,  holding  that  heirs-at-law  could  not,  after  allowing  adverse 
possession  for  over  twenty  years,  set  up  fraud  in  the  deed  to  the 
possessors;  United  States  v.  Winona,  etc.,  R.  Co.,  67  Fed.  971,  32 
U.  S.  App.  306,  holding  that  possession  under  a  pre-emption  claim 
wBih  notice  to  subsequent  purchasers  of  the  claim;  Humphries  v. 
Huffman,  33  Ohio  St  403,  holding  that  possession  of  unimproved 
land,  under  a  deed  containing  specific  metes  and  bounds,  was  con- 
structive possession  of  the  whole  tract 

Adverse  possession  —  Deeds. —  tn  Tennessee,  an  unregistered 
deed  is  a  sufficient  title  on  which  the  bar  can  be  founded;  when 
registered,  it  relates  to  its  date,  and  is  good  to  draw  the  better  title 
to  it  by  force  of  the  statute,  p.  499. 

Cited  and  principle  applied  In  Packard  v.  Moss,  68  CaL  128,  8 
Pac.  821,  holding  a  sheriff's  deed  on  a  void  Judgment,  sufficient 
color  of  title  to  found  a  claim  of  adverse  possession.  See  note  to  11 
Am.  Dec.  741,  as  to  unregistered  deed  as  sufficient  color  of  title. 

Evidence. —  Courts  lend  a  very  unwilling  ear  to  statements  of 
what  dead  men  have  said,  p.  504. 

Cited  and  approved  in  Clark  v.  Turner,  50  Neb.  302,  69  N.  W. 
846,  38  L.  R.  A.  455,  and  n.,  refusing  to  allow  the  existence  and  con- 
tents of  an  alleged  will  to  be  established  solely  by  testimony  of  tes- 
tator's declarations. 

Deeds. —  A  purchaser  is  not  bound  to  record  his  conveyance,  as 
between  grantor  and  grantee,  it  is  valid  without  registration,  p. 
505. 
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21  How.  506-1526,  16  L.  168,  ABLEMAN  v.  BOOTH. 

Supreme  Court. —  When  the  clerk  of  the  State  court  makes  no 
return  to  a  writ  of  error,  a  certified  copy  of  the  record  may  be  filed 
by  the  moving  party,  and  the  case  will  stand  for  argument  at  the 
next  ensuing  term,  without  further  notice  to  either  party,  pp.  512, 
513. 

Cited  and  rule  applied  In  United  States  y.  Gomez,  8  WalL  764, 
18  L.  216,  holding  that  an  exception  to  the  rule,  as  to  filing  tran- 
script, arises  when  the  appellant  is  prevented  from  obtaining  the 
transcript  by  the  fraud  of  the  other  party,  or  by  order  of  the  court 
or  contumacy  of  the  clerk;  Massina  y.  Gayazos,  6  Wall.  360,  18  L. 
812,  proceeding  on  copy  of  the  writ  of  error  found  in  the  record,  the 
original  haying  been  burnt  during  the  Oiyil  War;  United  States  y. 
Vigil,  10  Wall.  426,  19  L.  955,  refusing  to  dismiss,  where  the  dehiy 
in  filing  transcript  was  caused  by  the  failure  of  the  clerk  in  the 
lower  court  to  enter  the  prayer  for  an  appeal;  Grigsby  y.  Purcell, 
99  U.  S.  507,  25  L.  355,  dismissing  an  appeal  for  laches,  In  filing 
transcript;  Green  y.  Elbert,  137  U.  S.  621,  34  L.  795,  11  S.  Ct  190, 
dismissing  a  writ  of  error  where  transcript  not  filed  for  appellant's 
laches  in  not  making  the  necessary  deposit  with  the  clerk;  Kohl 
y.  Lehlback,  160  U.  S.  299,  40  L.  434,  16  S.  Ct  306,  denying  petition 
for  habeas  corpus  to  a  State  Supreme  Oourt;  Glens  Falls  Ins.  Co. 
y.  Judge,  21  Mich.  582,  4  Am.  Rep.  508,  refusing  mandamus  to  di- 
rect a  State  Judge  to  remove  a  cause  to  the  Federal  court;  Boody  y. 
Watson,  64  N.  H.  173,  9  Atl.  803,  petition  on  motion  to  bring  an 
action  forward  and  reverse  or  modify  a  Judgment  rendered  at  the 
trial  term  of  that  court,  is  an  ample  remedy,  and  the  record  can  be 
proved  and  found  at  the  trial  term. 

States. —  The  powers  of  the  general  government  and  of  the 
State,  existing  and  exercised  within  the  same  territorial  limits,  are 
separate  and  distinct  sovereignties,  acting  separately  and  independ- 
ently of  each  other  vdthin  their  respective  spheres,  p.  516. 

Citing  cases  applying  this  principle  are:  Kohl  v.  United  States, 
91  U.  S.  372,  23  L.  451,  holding  the  national  government  may  by 
eminent  domain  obtain  lands  for  public  purposes;  In  re  Booth,  14 
N.  B.  R.  232,  8  Fed.  Cas.  883,  holding  that  a  bankrupt's  money,  in 
the  hands  of  a  Federal  assignee,  was  exempt  from  State  taxation; 
United  States  v.  Inlots,  26  Fed.  Cas.  485,  affirming  power  of  United 
States  to  acquire  land  vdthin  a  State  for  a  site  for  a  post-office,  by 
eminent  domain;  Friedman  v.  Israel,  26  Fed.  802,  holding,  after  re- 
moval of  a  cause.  Federal  court  may  order  the  marshal  to  take 
property  from  the  sheriff,  under  attachment  issued  by  the  State 
court;  United  States  v.  San  Francisco  Bridge  Co.,  88  Fed.  895,  sus- 
taining the  act  of  Congress  of  August,  1892,  limiting  the  hours  of 
laborers  employed  on  public  buildings;  Ex  parte  McRoberts,  16 
Iowa,  604,  denying  power  of  State  to  arrest  a  soldier  for  an  offense 
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within  the  military  lines;  Foster  v.  The  Richard  Busteed,  100  Mass. 
411,  holding  that  the  enforcement  of  a  State  lien  for  labor  and  ma- 
terials in  building  vessels,  belongs  exclusively  to  State  tribunals; 
Trombley  v.  Humphrey,  23  Mich.  481,  9  Am.  Rep.  101,  denying 
power  of  State  to  acquire,  by  eminent  domain,  land  for  the  govern- 
ment for  a  lighthouse;  Ck)mmonwealth  v.  Philadelphia,  etc.,  R.  Co., 
62  Pa.  St  292,  1  Am.  Rep.  403,  holding  the  act  of  April  25,  1864, 
imposing  the  tonnage  tax,  to  be  constitutional;  Ex  parte  Rodriguez, 
39  Tex.  767,  asserting  right  of  State  court  on  a  proceeding  on  habeas 
corpus  to  inquire  into  constitutionality  of  the  statute  under  which 
the  applicant  was  charged.  Cited  in  dissenting  opinion  in  Brittle 
V.  The  People,  2  Neb.  230,  majority  sustaining  right  of  a  man  of 
color  to  sit  on  Juries. 

Courts.—  The  sphere  of  action  appropriated  to  the  United  States  is 
beyond  the  reach  of  the  Judicial  process  issued  by  a  State  Judge  or 
a  State  court,  p.  (16. 

Cited  and  principle  applied  In  Riggs  v.  Johnson  County,  6  Wall. 
196,  18  L.  776,  holding  State  court  could  not  restrain  a  man- 
damus of  a  Circuit  Court  to  county  officers  to  compel  the  levy  of  a 
tax;  Clafiin  v.  Houseman,  93  XJ.  S.  137,  23  L.  838,  holding  that  an 
assignee  in  bankruptcy,  under  the  act  of  1867,  may  sue  in  the  State 
courts  to  recover  assets;  Covell  v.  Hey  man,  111  IT.  S.  183,  28  L.  393, 
4  S.  Ct  358,  as  correct  definition  of  boundaries  of  Jurisdiction  be- 
tween Federal  and  State  courts;  In  re  Robb,  9  Sawy.  578,  580,  19 
Fed.  33,  34,  denying  power  of  a  State  court  to  issue  habeas  corpus 
to  a  fugitive  from  Justice  in  the  custody  of  an  officer  or  a^ent  of 
the  United  States  (see  note  on  the  overruling  of  this  case,  9  Sawy. 
568);  Matter  of  Farrand,  1  Abb.  (U.  S.)  145,  147,  F.  0.  4,678,  in  ex- 
haustive discussion  of  the  case  ordering  discharge  of  army  officer 
committed  for  contempt  by  a  State  court  for  holding  a  recruit 
against  a  writ  of  habeas  corpus;  United  States  v.  Cathcart,  1  Bond, 
562,  F.  C.  14,756,  holding  that  a  citizen  of  any  State  might  be  in- 
dicted for  treason  against  the  United  States  government;  Day  v. 
Buffinton,  3  Cliff.  394,  F.  C.  3,675,  holding  the  salary  of  a  State  Judge 
not  taxable  by  the  United  States;  State  v.  Sullivan,  50  Fed.  595. 
holding  that  Federal  courts  obtain  Jurisdiction  on  the  filing  of  a 
petition  for  removal  of  suit  against  a  United  States  officer;  In  re 
Hall  &  Stilson  Co.,  73  Fed.  528,  denying  power  of  a  Federal  court 
to  interfere  with  property  in  the  possession  of  sheriff  under  State 
process,  collecting  authorities;  Hill  v.  Confederate  States,  38  Ala. 
436,  holding  that  a  State  Judge  could  not  by  habeas  corpus  direct 
release  of  an  enrolled  conscript  by  officers  of  the  Confederate 
States;  Hill  v.  Confederate  States,  38  Ala.  482,  to  same  effect;  Diggs 
V.  State,  49  Ala.  327,  holding  a  constitutional  provision  for  appoint- 
ment of  county  solicitor  to  fill  a  vacancy  "until  his  successor  is 
elected  "  renders  an  appointment  to  act  "  as  solicitor  pro  tem.  until 
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further  orders"  void;  City  of  Opellka  v.  Daniel,  50  Ala.  215,  holding 
a  State  court  cannot  by  injunction  stay  a  proceeding  in  a  Federal 
court,  collecting  authorities;  Bowlin  t.  Gommofiwealth,  2  Bush,  22, 
and  note  to  92  Am.  Dec.  473,  separate  concurring  opinion,  holding 
that  the  ciyil  rights  bill  was  unconstitutional;  George  v.  Concord, 
45  N.  H.  438,  and  Metropolitan  Bank  t.  Van  Dyck,  27  N.  Y.  411, 
affirming  the  constitutionality  of  the  legal  tender  act  of  1862;  Ter- 
ritory T.  Nelson,  2  Wyo.  354,  holding  that  penitentiary  established 
by  United  States  in  the  territory  was  the  proper  place  to  punish 
crimes  against  territorial  laws.  Cited  in  dissenting  opinion  In  Ten- 
nessee V.  Davis,  100  U.  S.  278,  25  L.  655,  majority  holding  that  a 
criminal  prosecution  for  an  offense  against  a  State  may  be  con- 
ducted In  a  Federal  court  Cited  in  general  discussion  in  Hill  v. 
Confederate  States,  88  Ala.  456,  as  applicable  also  to  the  Con- 
federate States  government  and  the  States  composing  it;  In  re 
Tarble,  25  Wis.  408,  3  Am.  Rep.  96,  limiting  the  exclusive  Juris- 
diction of  Federal  courts  as  to  persons  restrained  of  their  liberty 
to  cases  of  restraint  under  process  of  the  courts  of  the  United  States. 

United  States.— Constitution  of  the  United  States  was  formed 
mainly  to  secure  union  and  harmony,  and  for  this  purpose  it  was 
necessary  that  In  the  sphere  of  action  assigned  to  It  it  should  be 
supreme,  p.  517. 

Cited  in  The  Parkhill,  18  Fed.  Cas.  1188,  holding,  arguendo,  that 
the  United  States  had  the  right  to  put  down  secession  by  force  of 
arms;  United  States  v.  Greiner,  26  Fed.  Cas.  40,  holding  in  a  charge 
of  treason  that  the  duty  of  allegiance  to  the  United  States  was 
paramount  to  any  duty  of  allegiance  to  the  State. 

Sapreme  Court—  The  Constitution  established  the  Supreme  Court, 
altogether  independent  of  State  power,  to  carry  into  effect  laws  of 
Congress,  and  as  the  final  tribunal  for  all  cases  which  might  arise 
under  the  Constitution,  laws  and  treaties  of  the  United  States, 
whether  in  a  State  court  or  a  court  of  the  United  States,  p.  518. 

Cited  and  principle  affirmed  in  Mayor  v.  Cooper,  6  Wall.  253,  18 
L.  853,  holding  Federal  court  bound  to  take  Jurisdiction  of  the 
case  involving  the  validity  of  the  removal  acts;  Louisiana  State 
Lottery  Co.  v.  Fitzpatrlck,  3  Woods,  264,  F.  C.  8,541,  asserting  the 
Jurisdiction  of  the  Federal  courts  over  a  case  in  which  it  was  al- 
leged that  State  legislation  impaired  the  obligations  of  a  contract; 
Opinion  of  the  Justices,  53  N.  H.  639,  in  holding  they  were  bound 
by  decision  of  Supreme  Court  as  to  validity  of  a  State  Income  tax 
law;  State  v.  Smith,  65  Wis.  97,  26  N.  W.  259,  holding  that  an 
order  of  court  affirming  the  order  of  a  commissioner  discharging  a 
prisoner  on  habeas  corpus  might  be  reviewed  on  writ  of  error.  Cited 
in  dissenting  opinion  In  Hammond  v.  The  People,  32  111.  465,  and 
note  to  83  Am.  Dec.  292,  in  critical  discussion  of  whether  a  writ 
of  errtw  would  lie  in  a  case  of  habeas  corpus,  examining  the  au- 
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thoritles,  majority  holding  the  negative;  Watson  v.  Avery,  2  Bnsh, 
372  majority  holding  that  a  secular  court  could  not  review  the 
Judgment  of  an  ecclesiastical  court  but  might  inquire  whether  the 
subject  was  within  its  Jurisdiction;  Doc.  Lonas  v.  State,  3  Heisk. 
303,  holding  State  law  of  1870,  making  the  intermarriage  or  co- 
habitation of  white  persons  and  negroes  a  felony,  was  constitutional; 
Ableman  v.  Booth,  11  Wis.  500,  submitting  with  a  divided  court 
to  the  Judgment  of  the  Supreme  Court  of  the  United  States  (see 
important  notes  appended  to  this  case  and  reporter's  note  on  p.  517); 
Knorr  v.  Home  Ins.  Co.,  25  Wis.  150,  majority  holding  that  sec- 
tion 12  of  the  Judiciary  act  is  constitutional.  See  note  to  91  Am. 
I>ec.  197,  on  Judgments  of  State  courts  reviewable  by  United  States 
Supreme  Court 

United  States.—  Congress,  in  its  powers  of  legislation,  is  limited 
by  the  Constitution.  A  law  not  authorized  by  the  Constitution  is 
not  to  be  regarded  as  the  supreme  law  of  the  land  nor  are  State 
Judges  bound  to  carry  it  into  execution,  and  it  is  the  duty  of  the 
courts  of  the  United  States  to  declare  it  unconstitutional,  pp.  519, 
520. 

Cited  and  approved  in  First  Nat  Bk.  v.  Colby,  46  Ala.  445, 
holding  that  national  banks  may  be  sued  by  attachment  and  the 
liability  is  not  dissolved  by  its  insolvency. 

Courts  —  Habecui  corpufl.— The  writ  cannot  be  Issued  by  a  State 
court  or  Judge  where  it  appears,  when  the  application  is  made,  that 
the  person  is  in  custody  under  the  authority  of  the  United  States. 
If  after  the  return  is  made  the  State  court  or  Judge  is  Judicially 
apprised  that  the  party  is  in  custody,  under  the  authority  of  the 
United  States,  they  can  proceed  no  further,  p.  523. 

In  the  Federal  courts  the  foUovring  have  affirmed  and  relied  upon 
this  holding:  Tarble's  case,  13  Wall.  403,  410,  20  L.  599,  601,  re- 
versing S.  C,  25  Wis.  395,  3  Am.  Rep.  87,  denying  power  of  court 
commissioners  to  issue  the  writ  for  the  discharge  of  a  prisoner 
held  by  an  officer  as  an  enlisted  soldier;  Co  veil  v.  Hey  man.  111  U.  S. 
183,  28  L.  393,  4  S.  Ct  358,  holding  that  property  in  the  custody  ol 
Federal  marshal  cannot  be  taken  in  replevin  In  a  State  court;  Bz 
parte  Royall,  117  U.  S.  250,  29  L.  871,  6  S.  Ct  739,  holding  that  the 
Federal  Circuit  could  discharge  a  State  prisoner  if  restrained  in 
violation  of  the  Constitution;  Logan  v.  United  States,  144  U.  S.  284, 
30  L.  436.  12  S.  Ct  623,  holding  United  States  bound  to  protect 
prisoners  in  custody  of  their  officers,  sustaining  Indictments  for 
conspiracy  and  murder  of  prisoners  in  charge  of  marshal;  In  re 
Johnson,  167  U.  S.  125,  42  L.  104,  17  S.  Ct  737,  holding  that  a  court 
in  possession  of  a  person  or  property  cannot  be  deprived  of  the 
right  to  deal  therewith  until  its  Jurisdiction  is  exhausted.  See  note 
to  In  re  Doo  Woon,  9  Sawy.  420,  as  to  concurrent  Jurisdiction  of 
State  and  Federal  courts  to  issue  habeas  corpus  in  case  of  delivery. 
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of  a  fugitive  from  Justice;  In  re  Robb,  9  Sawy.  582,  685,  588,  19 
Fed.  82,  85,  38,  holding  that  State  court  on  a  showing  that  the  ap- 
plicant was  in  custody  of  an  officer  pro  hac  vice  of  the  United  States 
had  no  further  Jurisdiction  (see  also  important  note  on  same  case,  9 
Sawy.  589,  595.  597,  600);  In  re  Neagle,  14  Sawy.  246,  252,  39  Fed.  843, 
847,  5  li.  B.  A.  84,  86,  affirming  power  of  Circuit  Court  to  discharge 
an  officer  of  the  United  States,  held  by  a  State  court  and  denying 
power  of  State  court  to  discharge  persons  held  by  Federal  authority; 
Matter  of  Farrand,l  Abb.  (U.  S.)  154,  F.C.  4,678,  holding  army  officer 
cannot  be  committed  for  contempt  for  refusing  to  discharge  a  recruit 
on  a  writ  of  habeas  corpus;  In  re  Neill,  8  Blatchf.  166,  F.  C.  10,089, 
holding  an  army  officer  was  not  bound  to  produce  a  recruit  on  re- 
turn to  a  State  writ  of  habeas  corpus;  In  re  Macdonnell,  11  Blatchf. 
193,  F.  O.  8,773,  holding  that  State  court  could  not  discharge  on 
habeas  corpus  one  in  custody  of  marshal  for  extradition  to  a  foreign 
goyemment;  Electoral  College  of  South  Carolina,  1  Hughes,  588, 
F.  C.  4,336,  holding  Federal  court  could,  by  habeas  corpus,  discharge 
a  person  Imprisoned  for  contempt  in  performance  of  duties  under 
Federal  Constitution  and  laws;  In  re  Reynolds,  20  Fed.  Cas.  595,  600, 
601,  602,  603,  605,  affirming  power  of  the  State  court  to  issue  habeas 
corpus  provided  it  does  not  appear  that  the  person  Is  In  custody 
under  the  authority  of  the  United  States;  Senior  v.  Pierce,  81  Fed. 
627,  holding  possession  of  an  officer  of  the  court  under  legal  process 
Is  the  possession  of  the  court;  In  re  Johnson,  46  Fed.  480,  holding 
that  If  a  prisoner  held  under  Federal  process  were  discharged  by 
the  State  court  he  could  be  rearrested. 

The  following  State  court  citing  cases  rely  upon  the  syllabus 
holding:  Bx  parte  Kelly,  37  Ala.  476,  denying  authority  of  State 
court  to  issue  habeas  corpus  for  one  in  custody  on  charge  of 
violating  United  States  criminal  law;  Hill  v.  Confederate  States,  38 
Ala.  439,  440,  denying  power  of  State  court  to  interfere  by  habeas 
corpus  with  the  execution  of  the  conscript  laws  by  Confederate 
officers;  Hill  v.  Confederate  States,  38  Ala.  471,  492,  497,  503,  to 
same  effect;  Ex  parte  Le  Bur,  49  Gal.  162,  remanding  a  prisoner  on 
proof  of  his  detention  by  the  Federal  authorities;  Mims  v.  Wimberly, 
33  6a.  596,  applying  rule  to  a  soldier  enrolled  in  the  Confederate 
army;  Ohio,  etc.,  R.  Co.  v.  Fitch,  20  Ind.  505,  holding  that  Judgment 
against  a  company  whose  property  is  in  the  hands  of  a  Federal 
receiver  cannot  be  enforced  by  State  court;  Griffin  v.  Wilcox,  21 
Ind.  385,  holding  in  a  case  of  enlistment  by  army  officers  State 
court  might  issue  writ  if  soldier  was  under  age;  Ex  parte  Anderson, 
16  Iowa,  597,  and  In  re  Tarble,  25  Wis.  398,  3  Am,  Rep.  89,  both 
holding  State  courts  have  concurrent  Jurisdiction  to  inquire  into  the 
validity  of  an  army  enlistment;  Coston  v.Coston,  25  Md.  508.  hold- 
ing that  a  writ  of  error  will  not  lie  to  review  a  decision  on  habeas 
corpus;  Matter  of  Spangler,  11  Mich.  307,  311,  holding  that  State 
court   had  no   Jurisdiction  to  inquire  on    habeas  corpus  into  the 


21  How.  60^-526         Notes  on  U.  B.  Beporta  890 

legality  of  an  army  draft;  In  the  Matter  of  Samnel  Jackson,  15 
Mich.  429,  discussing  but  not  deciding  whether  State  court  could 
issue  the  writ  to  bring  into  the  State  a  minor  detained  in  another 
State;  In  re  Gopenhayer,  118  Mo.  383,  385,  40  Am.  St  Rep.  384,  386, 

24  S.  W.  102,  163,  denjdng  power  of  State  courts  to  release  persons 
Imprisoned  for  contempt  of  Federal  court;  Bz  parte  Hill,  5  Nev.  156, 
denying  power  of  State  court  to  Inquire  whether  an  Indictment 
found  in  a  Federal  court  charges  an  offense  against  the  laws  of  the 
United  States. 

Cited  also  in  note  to  37  Am.  Dec.  200,  201,  203;  note  to  57  Am. 
Dec.  394,  on  Jurisdiction  to  inquire  into  cause  of  detention;  note  to 
67  Am.  Dec.  103,  on  power  of  court  to  compel  production  in  court 
of  children  or  other  persons;  note  to  22  Am.  St  Rep.  424,  on  relief 
by  habeas  corpus.  Cited  in  dissenting  opinion  In  Ex  parte  Holman. 
28  Iowa,  133,  137,  139,  141,  142,  143.  144,  147,  148,  172,  173,  175,  ma- 
jority holding  that  State  courts  could  not  release  persons  In  custody 
of  United  States  mai^hal;  Kneedler  v.  Lane,  45  Pa.  St  293,  ma- 
jority holding  injunction  should  issue  during  suspension  of  habeas 
corpus  act  to  prevent  an  enrollment  under  the  conscription  law 
of  1863.  Cited  in  general  discussion  in  In  re  McDonald,  1  Low. 
106,  F.  C.  8,762,  whether  State  courts  ought  ever  to  take  Jurisdic- 
tion of  cases  of  alleged  unlawful  enlistment;  In  re  McDonald,  16 
Fed.  Cas.  33,  affirming  power  of  Federal  courts  to  issue  the  writ  for 
one  held  in  a  military  post  by  the  commanding  officer;  In  re  Tarble. 

25  Wis.  396,  411,  3  Am.  Rep.  88,  98,  as  to  the  power  of  State  courts 
to  inquire  into  the  authority  by  which  an  arrest  was  made. 

Distinguished  in  McConologue's  case,  107  Mass.  167,  affirming 
power  of  State  court  to  investigate  validity  of  an  enlistment  and 
to  order  a  discharge. 

United  States  marshal.—  The  marshal  or  other  i>erson  having  the 
custody  of  a  prisoner  must  inform  the  State  court  or  Judge  seeldng 
to  take  the  prisoner  on  habeas  corpus,  by  a  proper  return,  the  au- 
thority by  which  he  holds  him  in  custody.  But  he  must  obpy  the 
process  of  the  United  States,  hold  the  prisoner  in  custody  under  it, 
and  refuse  obedience  to  the  mandate  or  process  of  any  other  govern- 
ment, p.  523. 

Cited  and  approved  in  Charge  to  Grand  Jury,  1  Sprague,  610,  F.  C. 
18,273,  holding  same  rule  applied  to  sheriffs  as  to  United  States 
marshals. 

Distinguished  in  Robb  v.  Connolly,  111  U.  S.  629,  630,  632,  633. 
634,  28  L.  543,  544,  545,  4  S.  Ct  547,  548,  549,  holding  that  a  State 
official,  authorized  to  receive  a  fugitive  from  another  State,  was 
not  a  Federal  officer. 

Courts.— No  Judicial  process  can  have  any  lawful  authority  out- 
side of  the  limits  of  the  Jurisdiction  of  the  court  or  Judgre  by  whom 
it  is  issued,  and  an  attempt  to  enforce  It  beyond  these  boundaries  is 
nothing  else  than  lawless  violence,  p.  524. 
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Cited  and  approved  In  Stevens  v.  Ferry,  48  Fed.  9,  holding  that 
In  Washington  Territory  a  foreclosure  suit  of  properties  In  several 
counties  may  be  prosecuted  In  any  one  county;  The  Willamette 
Valley,  62  Fed.  300,  801,  holding  a  steamship  In  possession  of  a 
receiver,  liable  to  Hens  for  liabilities  Incurred  In  another  State  and 
to  seizure;  In  re  Grlce,  79  Fed.  688,  holding  invalid  Texas  law  that 
persons  out  of  the  State  may  be  indicted  for  offenses  under  the 
statute;  Freeman  v.  Tlmanus,  12  Fla.  411,  denying  that  a  State 
court  could  enjoin  a  person  from  reaping  the  benefits  of  a  Federal 
Judgment  for  excess  of  Jurisdiction;  De  Meli  v.  De  Meli,  120  N.  Y. 
495,  17  Am.  St  Rep.  669,  24  N.  E.  999,  holding  a  person  not  domi- 
ciled In  State  or  country  cannot  be  charged  in  personam  by  adjudi- 
cation there  unless  personally  served  or  voluntarily  submitting; 
Texas,  etc.,  R.  Co.  v.  Gay,  86  Tex.  586.  26  S.  W.  603,  25  L.  R.  A.  56, 
holding  that  a  Federal  court  could  not  empower  a  receiver  to  take 
possession  of  property  outside  the  State;  In  re  Anderson,  94  Fed. 
495,  holding  United  States  marshal  attempting  to  arrest  under 
Federal  process  beyond  Jurisdiction  of  court  Issuing  writ  liable  for 
trespass.  Cited  In  the  Matter  of  Samuel  W.  Jackson,  15  Mich.  429, 
In  discussion  without  deciding  whether  State  court  could  Issue 
writ  to  bring  into  the  State  a  minor  ward  detained  out  of  the  State. 

Distinguished  in  Kingen  v.  Kelley,  3  Wyo.  581,  28  Pac.  41,  holding 
rule  did  not  apply  to  a  commitment  to  a  prison  outside  of  a  State 
without  a  State  penitentiary. 

States. —  When  a  State  enters  the  Union,  it  is  solemnly  pledged 
to  the  other  States  to  support  the  Constitution  as  It  Is  in  all  its 
provisions,  until  altered  In  the  manner  which  the  Constitution  It- 
self prescribes,  p.  525. 

Cited  and  applied  in  Hall  v.  Hall,  43  Ala.  502,  94  Am.  Dec.  711, 
holding  the  act  of  a  guardian  in  investing  his  ward's  property  in 
Confederate  securities,  could  not  be  Justiiied  by  law  of  the  Con- 
federate States. 

Courts. —  It  belongs  to  the  tribunals  of  the  United  States,  and 
not  to  State  courts,  to  revise  and  correct  proceedings  of  inferior 
Federal  courts,  p.  526. 

Cited  and  ruling  applied  in  Freeman  v.  Howe,  24  How.  460,  16 
L.  752,  reversing  Howe  v.  Freeman,  14  Gray,  574,  and  Lewis  v. 
Buck,  7  Minn.  121,  82  Am.  Dec.  78,  all  holding  that  a  State  sheriff 
cannot  replevy  property  held  by  a  United  States  marshal;  Wood  v. 
Drake,  70  Fed.  883,  holding  that  action  against  a  marshal,  for  exe- 
cuting process  of  a  Federal  court,  belongs  to  Federal  Circuit  Court: 
Semple  v.  Hagar,  27  Cal.  170,  holding  that  State  court  cannot  review 
decisions  of  Federal  courts.  4 

Slaves.—  The  fugitive  slave  act  of  1850  is  constitutional,  and  Fed- 
eral courts  have  exclusive  Jurisdiction,  p.  526. 
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Cited  and  rnllng  applied  in  Ex  parte  Parks,  03  U.  S.  24,  23  L.  789, 
denying  habeas  corpus  to  review  decision  of  District  Court  in  a  case 
of  forgery;  United  States  v.  Given,  25  Fed.  Cas.  1325,  holding  the 
act  of  May,  1870  (16  Stat  140),  was  constitutional,  and  affirming  a 
conviction  under  it;  Ex  parte  Bushnell,  9  Ohio  St  186,  reaffirming 
the  constitutionality  of  the  fugitive  slave  act  Cited  in  dissenting 
opinion  in  United  States  v.  Reese,  92  U.  S.  255,  23  L.  578,  majority 
holding  that  Congress  could  not  enforce  the  provisions  of  the  fif- 
teenth amendment  by  penal  laws;  Civil  Rights  Cases,  109  U.  S.  30, 
27  L.  846,  3  S.  Ct  35,  majority  holding  that  sections  1  and  2  of 
the  civil  rights  act  of  1876  were  unconstitutional;  Ex  parte  Bush- 
nell, 9  Ohio  St  276,  majority  holding  that  the  fugitive  slave  act  of 
1850  was  constitutionaL 

Miscellaneous. —  Ex  parte  Siebold,  100  U.  S.  375,  25  L.  718,  on  au- 
thority of  Supreme  Court  of  the  Unitied  States  to  issue  habeas  cor- 
pus; Louisiana  State  Lottery  Co.  v.  Fltzpatrick,  3  Woods,  240,  F.  C. 
8,541,  discussing  the  enlargement  of  the  jurisdiction  of  United  States 
courts  by  the  act  of  1875  (18  Stat  470);  State  v.  Neel,  48  Ark.  288, 
3  S.  W.  633,  discussing  powers  of  United  States  courts  to  issue  writs 
of  sd.  fa.  and  habeas  corpus  (in  citation  of  Ex  parte  Siebold,  supra). 

21  How.  52&-627,  16  L.  208,  ROGERS  v.  LAW. 

Supreme  Court — After  an  appeal  has  been  docketed  and  dis- 
missed, under  the  sixty-third  rule  of  court,  at  a  prior  term  of  the 
court  the  same  case  cannot  be  docketed  without  a  new  appeal,  p. 
527. 

Cited  in  Territory  v.  Harris,  7  Mont  385,  17  Pac  557,  holding 
refiling  of  transcript  by  leave,  after  dismissal,  with  name  of  the 
clerk  signed  to  an  acceptance  of  service  of  the  original  notice,  not 
a  new  appeal. 

21  How.  527-^538,  16  L.  177,  BRITTAN  v.  BARNABY. 

Carriers. —  Freight  is  the  hire  agreed  upon  between  the  owner 
or  master  of  the  vessel  and  the  owner  of  the  goods,  for  their  car- 
riage from  one  port,  or  place,  to  another,  p.  533. 

Cited  in  note  to  60  Am.  Dec.  149,  on  freight  as  compensation  for 
carriage  and  delivery  of  goods. 

Shipping. —  Shipowner  and  consignee  usually  make  an  arrange- 
ment for  the  freight  beforehand,  by  which  goods,  landed  from  day 
to  day,  may  be  taken  by  the  consignee  without  delay,  p.  533. 

Cited  to  this  point  in  Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1 
Cliii.  404,  F.  C.  12,266,  holding  that  when  masters  and  consignees 
do  not  co-operate  in  delivery  of  consignments,  the  delinquent  must 
abide  the  consequences;  Henderson  v.  Three  Hundred  Tons  of  Iron 
Ore,  38  Fed.  39,  holding  that  any  charge  in  a  plain  bill  of  lading 
could  only  be  made  by  mutual  agreement  or  further  stipulation  in 
thebilL 
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Shipping. —  In  the  absence  of  any  agreement  to  the  contrary, 
freight,  nnder  an  ordinary  bill  of  lading,  is  only  demandable  when 
the  goods  are  ready  for  delivery  in  the  like  good  order  as  they 
were  when  they  were  received  on  board  the  ship,  p.  583. 

Cited  and  role  applied  in  Barber  Bros.  v.  Schooner  E.  M.  Wright, 
1  Mackey,  28,  47  Am.  Rep.  237,  freight  cannot  be  exacted  until 
sufficient  cargo  discharged  to  enable  examination  by  consignee; 
Clark  y.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber,  65  Fed. 
239,  24  XJ.  S.  App.  509,  holding  that  a  libel  could  not  be  filed  two 
days  before  the  cargo  was  discharged,  ready  for  inspection. 

Shipping. —  Goods  must  be  delivered  in  a  reasonable  time,  de- 
pending upon  the  facilities  for  discharging  cargo  at  the  port  of 
delivery,  and  the  impediments  in  the  way  of  it,  p.  534. 

Cited  and  principle  applied  in  The  Suffolk,  31  Fed.  839,  holding, 
under  the  circumstances,  ship  was  liable  for  demurrage. 

Shipping. —  If  the  shipment  cannot  be  landed  in  one  day,  the 
master  may  require  a  pro  rata  payment  as  regards  value,  or  satis- 
factory security  for  payment  of  the  entire  freight,  before  the  par- 
cels first  landed  can  be  taken  away,  pp.  532,  534. 

Cited  and  rule  applied  in  Barker  Bros.  v.  Schooner  B.  M.  Wright, 
1  Mackey,  28,  47  Am.  Rep.  237,  holding  refusal  of  offer  to  pay  freight 
pro  rata,  rendered  vessel  liable  for  resulting  loss;  The  Tangier,  32 
Fed.  232,  holding,  where  certain  packages  were  missing,  the  lien  for 
the  freight  was  limited  to  the  balance;  Milbum  v.  Nord-Deutscher 
Lloyd,  58  Fed.  604,  holding,  where  the  owners  were  foreign,  and 
had  no  assets  in  the  country,  the  charterer  should  not  be  required 
to  pay  the  whole  freight  without  security. 

Shipping. —  If  a  shipper  disregards  notice  that  landings  of  the 
same  shipment  will  be  made  on  different  days,  and  is  not  present 
to  receive  the  goods,  nor  made  an  arrangement  to  secure  payment 
of  the  freight,  the  goods  may  be  stored  for  safe-keeping  at  the  con- 
signee's expense  and  risk  in  the  shipowner's  name  to  preserve 
his  lien  for  the  freight,  p.  534. 

Cited  and  principle  followed  in  The  Eddy,  5  Wall.  495,  18  L.  489, 
holding  that  when  shipowner  has  stored  the  goods,  and  notified 
the  consignee,  he  is  no  longer  liable  on  his  contract  of  affreight- 
ment; Ivzo  V.  Perkins,  10  Fed.  780,  holding,  if  consignee  will  not 
receive  cargo,  the  ship  must  unlade  and  store  it,  and  the  consignees 
are  liable  for  demurrage;  Henderson  v.  Three  Hundred  Tons  of  Iron 
Ore,  38  Fed.  38,  44,  holding,  that  on  refusal  of  consignee  to  pay 
pro  rata  or  give  security,  the  ship  might  remove  and  store,  and  con- 
signees were  liable  for  hire  of  a  lighter  into  which  cargo  was  dis- 
charged at  consignee's  request;  Gregg  v.  Illinois  Cent  R.  R,  Co., 
147  111.  562,  37  Am.  St  Rep.  246.  35  N.  B.  347,  holding,  that  a  rail- 
way company,  on  refusal  to  receive  grain,  might  store  it  a'rrd  it 


21  Uow,  Ga&-64Q         Notes  on  U.  S.  Betports.  804 

would  be  held  for  the  benefit  of  both  carrier  and  cohsignor;  Prov. 
Warehouse  Ck>.  y.  P.  &  W.  B.  R  Co.,  19  B.  I.  425,  34  AtL  740,  hold- 
ing storing  goods  In  a  warehouse  for  and  on  account  of  the  owner, 
relieves  carrier  of  responsibility. 

Shipping. —  An  additional  stipulation  impressed  on  the  bill  by 
stamps  by  the  shipowner,  but  not  signed  by  the  parties,  and  not 
proved  to  have  been  recognized  by  the  shipper*  as  part  of  the  con- 
tract, is  not  binding  on  the  parties,  pp.  535,  53(5. 

Cited  in  The  Henry  B.  Hyde,  82  Fed.  682,  holding  that  acceptance 
of  bill  by  the  shipper  at  the  time  of  delivery  of  the  goods  for  ship- 
ment, showed  assent 

Shipping. —  General  rule  is  that  the  delivery  at  the  place  of  desti- 
nation, according  to  the  bill  of  lading,  is  a  condition  precedent  and 
necessary  to  entitle  the  ship  to  freight,  p.  535. 

Cited  in  note  to  60  Am.  Dec.  151,  on  full  freight  when  earned. 
Miscellaneous. —  Glrard  Life  Ins.  Co.  v.  Mutual  Life  Ins.  Co.,  97 
Pa.  St.  29,  as  to  effect  of  a  memorandum  on  a  policy  of  insurance. 

21  How.  539-546,  16  L.  208,  COMMISSIONBBS  OF  KNOX  CO.  v. 
ASPINWALL,  or  KNOX  CO.  v.  ASPINWALL. 

Municipal  corporations. —  One  dealing  in  municipal  bonds  Issued 
in  pursuance  of  a  public  statute,  is  chargeable  with  knowledge  of 
such  statute,  p.  543. 

Cited  and  principle  relied  upon  in  Meyer  v.  City  of  Muscatine,  1 
Wall.  393,  17  L.  567,  holding  that  a  purchaser  of  bonds  was  bound 
to  lools  to  the  legal  authority  under  which  the  public  agents  acted; 
Northern  Bank  v.  Porter  Township,  110  U.  S.  615,  28  L.  261,  4  S. 
Ct  257,  a  purchaser  of  township  railway  bonds  was  charged  with 
notice  of  the  laws  of  the  State,  granting  the  power;  Mygatt  v. 
Green  Bay,  1  Biss.  296,  F.  C.  9,998,  holding  purchaser  of  Wisconsin 
bonds,  payable  in  New  York,  charged  with  the  duty  of  examining 
the  act;  Luling  v.  Bacine,  1  Biss.  316,  F.  C.  8,603,  holding  city 
bonds,  with  attached  certificate  that  they  were  issued  under  the  au- 
thority of  a  specified  act,  discharged  purchaser  from  looking  be- 
yond the  act;  Katzenberger  v.  City  of  Aberdeen,  16  Ii^ed.  746,  hold- 
ing that  to  render  municipal  bonds  valid  there  must  have  been  leg- 
islative authority,  express  or  implied,  authorizing  their  issue; 
D'Esterre  v.  City  of  Brooklyn,  90  Fed.  689,  holding  purchaser 
deemed  to  have  knowledge  of  provision  that  certain  bonds  must  be 
made  in  a  non-negotiable  form;  Spence  v.  Mobile,  etc.,  B.  B.  Co., 
79  Ala.  589,  purchasers  of  bonds  issued  by  a  consolidated  railway 
company,  held  to  knowledge  of  the  act  of  consolidation,  and  of  the 
old  debts  and  incumbrances;  Hull  v.  County  of  Marshall,  12  Iowa. 
162,  holding  that  third  persons  dealing  with  a  public  agent  must,  at 
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their  peril,  ascertain  existence  of  his  authority;  Olark  y.  Oitj  of 
Janesvilie,  10  Wis.  l&i,  holding  a  person  dealing  with  city  bonds 
chargeable  with  knowledge  of  the  charter. 

Municipal  corporations. —  Where  municipal  railroad  aid  bonds 
are  authorized  to  be  issued  upon  a  majority  vote  of  the  electors, 
the  decision  of  the  county  commissioners  that  this  condition  has 
been  complied  with,  is  conclusiye,  after  the  rights  of  innocent 
holders  have  attached,  pp.  544,  545. 

This  principle  Is  indorsed  and  followed  by  numerous  citing  cases: 
Bissell  y.  City  of  Jeffersonville,  24  How.  209,  16  L.  671,  where  the 
common  council  was  held  to  be  the  tribunal  to  determine  sufficiency 
of  the  voters;  St  Joseph  Township  v.  Rogers,  16  Wall.  665,  21  L. 
338,  holding  that  where  the  determination  of  the  supervisors  that 
a  majority  was  in  favor  of  the  subscription,  could  not  be  attacked; 
Town  of  Coloma  v.  Eaves,  02  U.  S.  400,  23  L.  581,  holding  that  the 
signature  of  the  supervisor  to  the  bonds,  as  required  by  the  act,  and 
registration  in  the  auditor's  office,  were  conclusive  against  the  cor- 
poration; Darlington  v.  La  Clede  Co.,  4  Dill.  206,  F.  C.  3,577,  hold- 
ing, where  no  popular  vote  was  taken,  that  the  holder  for  value  of 
a  bond,  was  authorized  to  presume  a  vote;  Lewis  v.  Comanche  Ck)., 
35  Fed.  347,  holding  that  where  statute  required  a  vote  of  one-flfth, 
according  to  the  poll-books,  as  far  as  the  bona  fide  holder  was  con- 
cerned, decision  of  the  commissioners  was  conclusive;  National  Life 
Ins.  Co.  V.  Board  of  Education,  62  Fed.  792,  27  U.  S.  App.  244,  hold- 
ing that  board  by  issuing  the  bonds,  decided  that  all  the  conditions 
precedent  to  their  issue  had  been  performed,  and  were  estopped  to 
deny  the  truth  of  their  certificate;  Miners'  Ditch  Co.  v.  Zellerbach, 
37  Cal.  588,  00  Am.  Dec.  315,  holding  the  legal  presumption  is  that 
the  act  of  an  appointed  officer  of  a  cori)oration  is  performed  for  a 
proper  purpose;  Evansville,  etc.,  R.  Co.  v.  City  of  Evansville, 
15  Ind.  410,  holding  that  the  judgment  of  the  common  council,  being 
the  judges  of  the  sufficiency  of  a  petition,  was  conclusive,  unless 
directly  attacked;  State  v.  Needham,  32  Ind.  327,  holding  the  judg- 
ment of  the  county  commissioners  as  to  sufficiency  of  the  petition 
for  the  organization  of  turnpike  companies,  was  conclusive;  City  of 
Madison  v.  Smith,  83  Ind.  513,  holding  that  decision  of  city  coun- 
cil, as  to  sufficiency  of  a  petition  to  subscribe  for  stock,  is 
conclusive;  McEneney  v.  Town  of  Sullivan,  125  Ind.  412,  25 
N.  E.  541,  holding  the  determination  of  town  trustees  of  the  suffi- 
ciency of  a  petition  for  the  improvement  of  a  street,  is  conclusive; 
City  of  Indianapolis  v.  Consumers'  Gas  Trust  Co.,  140  Ind.  254, 
30  N.  E.  945,  holding  a  recital  in  resolution  of  the  common  coun- 
cil, that  the  required  percentage  of  residents  on  a  street  were 
willing  to  use  natural  gas,  was  conclusive;  Baker  v.  Board,  40 
Iowa,  220,  holding  that  the  decision  of  board  of  supervisors  as  to 
sufficiency  of  signatures  to  a  petition  for  relocation  of  a  county 
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seat,  is  conclusive;  Applegate  ▼.  i^plegate,  107  Iowa,  323,  78  N. 
W.  38,  holding  that  decision  of  court,  determining  whether  Jurisdic- 
tional facts  exist,  is  concluslye  as  against  collateral  attack;  Lewis 
V.  Commissioners,  12  Kan.  208,  that  determination  by  county  com- 
missioners estops  the  county  from  denying  the  authority  in  an  ac- 
tion by  a  bona  fide  holder;  The  Hutchinson,  etc.,  R.  Co.  v.  Board 
48  Kan.  84,  30  Am.  St  Rep.  286,  28  Pac.  1083,  15  L.  R.  A.  407,  hold- 
ing that  the  municipality  was  estopped  from  asserting  the  petition 
was  insufliclently  signed,  the  board  of  commissioners  having  found 
the  fact;  City  of  Vicksburg  y.  Lombard,  51  Miss.  127,  holding  the 
decision  of  the  mayor  and  aldermen  of  the  result  of  the  election 
was  conclusive  as  to  bonds  in  the  hands  of  innocent  holders;  Madi- 
son Co.  v.  Brown,  67  Miss.  602,  604,  7  So.  516,  517,  holding  that  prin- 
cipal case  had  not  been  overruled  by  Dixon  Co.  v.  Field,  111  U.  S. 
83, 28  L.  360, 4  S.  Ct  315,  and  Lake  Co.  v.  Graham,  130  U.  S.  674,  32 
L.  1065,  9  S.  Ct  654;  Steines  v.  Franklin  County,  48  Mo.  179,  8  Am. 
Rep.  91,  where  a  bond  issue  required  a  prior  election,  if  no  election 
was  held,  the  bonds  would  be  void;  Brown  v.  Merrick  Co.,  18  Neb. 
360,  25  N.  W.  358,  holding  the  acts  of  county  board,  in  selecting 
the  paper  for  advertising  for  bids  for  bridges,  not  open  to  col- 
lateral attack;  Coler  v.  D wight  School  Township,  3  N.  Dak.  259. 
55  N.  W.  591,  28  L.  R.  A.  653,  holding  that  a  statement  In  the  bonds 
by  the  officers  making  the  issue,  estopped  the  district;  Flagg  v. 
School  District,  4  N.  Dak.  52,  68  N.  W.  507,  25  L.  R.  A.  372,  holding 
the  decision  of  the  county  clerk  that  the  title  to  a  school  site  was 
in  the  school  board,  was  conclusive  in  favor  of  an  innocent  holder 
for  value;  Blake  v.  Walker,  23  S.  C.  525,  holding  the  managers' 
declaration  of  a  local  option  election  could  not  be  reviewed  by  the 
city  council;  Anderson  Co.  v.  Houston  &  G.  N.  R.  R.  Co.,  52  Tex. 
243,  holding  the  Judgment  of  the  County  Court,  of  the  result  of  the 
election,  could  only  be  attacked  in  a  direct  proceeding;  First  Nat 
Bank  v.  Town  of  Concord,  50  Vt  280,  holding  the  certificate  of  the 
proper  commissioners  of  the  sufficiency  of  the  taxpayers'  consent 
conclusive  as  between  the  tovni  and  a  bona  fide  holder  for  value. 

Cited  also  in  dissenting  opinion  in  Riggs  v.  Johnson  Co.,  6  Wall. 
200,  18  L.  778,  reviewing  cases,  arguendo,  on  a  point  in  principal 
case  not  touched  by  majority  opinion;  Koehler  v.  Hill,  60  Iowa,  578, 
14  N.  W.  756,  majority  holding  that  a  recital  of  a  constitutional 
amendment  in  a  Joint  confirmatory  resolution  of  the  general  as- 
sembly, is  not  conclusive  as  to  the  form  in  which  the  amendment 
was  originally  proposed.    Cited  in  23  Am.  St  Rep.  114,  note. 

Distinguished  in  Smith  v.  Ontario,  15  Blatchf.  270,  F.  C.  13,085, 
and  Faulkenstein  Twp.  v.  Fitch,  2  Kan.  App.  212,  43  Pac.  283, 
holding  rule  not  applicable  when  the  agents  executing  the  bonds 
were  not  those  appointed  to  determine  the  fact  of  consent;  Ladd 
V.  Tovni  of  Franklin,  37  Conn.  67,  holding  town  voting  a  volunteer 
bounty  payable  after  muster,  not  bound  by  a  note  given  before 
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muster;  Rhodes  v.  Piper,  40  Ind.  373,  holding  that  a  finding  by  the 
county  commissioners  of  due  organization  of  a  tnmplke  company, 
did  not  bind  the  property-owners;  Koehler  v.  Hill,  60  Iowa,  627,  15 
N.  W  621,  on  rehearing,  holding  that  a  confirmatory  resolution  of 
the  general  assembly  of  a  constitutional  amendment  proposed  by 
the  preceding  assembly,  concluslTe  as  to  identity,  but  not  absolute 
because  the  law  had  provided  a  mode  of  examination;  Rich  v.  ErroK 
51  N.  H.  360,  holding  that  an  unauthorized  loaii  made  by  selectmen 
did  not  warrant  a  presumption  of  its  application  to  use  or  town; 
Corry  t.  Gaynor,  22  Ohio  St  594,  holding  that  trustees'  finding  of 
sufficiency  of  petition  for  a  street  improvement,  not  conclusive  of 
the  fact 

Municipal  corporations.— Where  county  railroad  aid  bonds  on 
their  face  Import  a  compliance  with  the  law,  purchasers  are  not 
bound  to  look  further,  p.  515. 

The  citations  of  this  case,  which  is  a  leading  authority  upon  the 
foregoing  proposition,  constitute  an  important  collection  of  authori- 
ties on  this  point  In  the  Federal  Supreme  Court  the  following 
cite  and  rely  upon  this  principle:  Moran  v.  Commissioners  of 
Miami  County,  2  Black,  724,  17  L.  344,  where  recitals  in  bonds  es- 
topped the  board  to  deny  their  conformity  with  the  statute;  Mercer 
County  V.  Racket,  1  Wall.  93, 17  L.  549,  holding  evidence  to  rebut  re- 
citals in  bonds  could  not  be  permitted  to  county;  Gelpcke  v.  .City  of' 
Dubuque,  1  Wall.  203,  17  L.  525,  affirming  right  of  bona  fide  holder 
to  presume  regularity  when  corporation  might  under  any  circum- 
stances issue  negotiable  securities;  Meyer  v.  City  of  Muscatine,  1 
Wall.  393,  17  L.  567,  holding  the  legal  authority  to  act  being  sufii- 
clent  carried  presumption  of  regular  exercise;  Rogers  ▼.  Burlington, 
3  Wall.  667,  18  L.  84,  holding  that  after  issue  and  delivery  of  bonds 
the  city  of  Burlington  estopped  to  allege  defective  execution;  Lamed 
V.  Burlington,  4  Wall.  276,  18  L.  353,  holding  a  bonded  loan  for  con- 
struction of  a  plankroad  was  for  public  purposes,  and  irregularities 
In  issue  could  not  be  pleaded;  Supervisors  v.  Schenck,  5  Wall.  783, 
18  L.  559,  holding  that  knowledge  by  county  of  action  of  the  super- 
yisors  in  Issuing  bonds  and  voluntary  payment  of  interest  was  rati- 
fication; Merchants'  Bank  v.  State  Bank,  10  Wall.  645,  19-  L.  1018, 
holding  on  purchase  and  sale  of  exchange  by  the  cashier  of  a  bank, 
the  jury  may  Infer  the  power;  Pendleton  Co.  v.  Amy,  13  Wall.  305, 
20  L.  580,  holding  that  receipt  and  retention  by  county  of  a  stock 
certificate  in  exchange  for  bonds  estopped  from  pleading  non-compli- 
ance with  conditions  of  issue;  City  of  Lexington  v.  Butler,  14  Wall. 
296,  20  L.  813,  holding  corporation  estopped  from  asserting  ultra 
vires  of  bonds  issued  by  order  of  court;  Grand  Chute  v.  Winegar, 
15  Wall.  371,  21  L.  173,  holding  corporation  could  not  plead  fraud 
of  agents  as  to  bonds  issued  by  supervisors  under  authority  of  stat- 
ute; Kenicott  v.  Supervisors,  16  Wall.  465,  21  L.  320,  holding  on 
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foreclosure  of  a  mortgage  of  county  swamp  lands  in  aid  of  a  rail- 
road, county  could  not  plead  ultra  yires,  when  statute  autliorized 
the  security;  Town  of  Ck)loma  y.  Eaves,  92  U.  S.  490,  491,  23  L.  581, 
note  to  18  Am.  Rep.  202,  263,  holding  that  recitals  In  bonds  of  issue 
under  a  certain  act  estopped  the  corporation  to  deny  compliance 
with  the  prerequisites  of  issue;  Town  of  Venice  v.  Murdocl^,  92  U.  S. 
500,  23  L.  585,  note  to  IS  Am.  Rep.  206,  overruling  New  York  de- 
cisions throwing  the  onus  on  the  bondholder  to  prove  cQmpUance 
with  the  conditions;  Commissioners  v.  January,  94  U.  S.  206,  24  L. 
112,  holding  a  recital  of  issue  in  conformity  to  law  and  in  pursuance 
of  a  certain  election,  conclusive  on  county,  although  the  wrong  stat- 
ute was  referred  to;  San  Antonio  v.  Mehaffy,  96  U.  S.  314,  24  L.  817, 
holding  the  city  estopped  to  deny  recital  that  debt  had  been  author- 
ized by  a  vote  of  electors;  Supervisors  v.  Galbraith,  99  U.  S.  218,  25 
li.  411,  holding  recital  of  conformity  to  the  statutes  estopped  county 
to  set  up  that  they  were  not  made  payable  to  the  payee  named  in 
the  statute;  Orleans  v.  Piatt,  99  U.  8.  682,  25  L.  406,  holding  the 
corporation  could  not  deny  the  validity  of  bonds  to  which  coupons 
sued  on  belonged  when  the  bonds  showed  no  defect  on  their  face; 
Lyons  v.  Munson,  99  U.  S.  686,  25  L.  451,  to  same  point  and  effect; 
Pompton  V.  Cooper  Union,  101  U.  S.  204,  25  L.  805,  holding  a  recital 
of  issue  in  pursuance  of  an  act  named,  estopped  the  corporation  to 
deny  its  truth;  Buchanan  v.  Litchfield,  102  U.  S.  290,  26  L.  140, 
'holding  recital  of  issue  under  aut]iority  of  a  statute,  and  city  ordi- 
nance did  not  necessarily  imply  a  compliance  with  the  constitution 
limiting  borrowing  power;  Pana  v.  Bowler,  107  U.  S.  541,  27  L.  429, 
2  S.  Ct.  713,  holding  that  an  irregularity  in  the  election  will  not  in- 
validate bonds  which  on  their  face  recite  compliance  with  statute; 
Andes  v.  Ely,  158  U.  S.  324,  39  L.  1002,  15  S.  Ct  959,  holding  mu- 
nicipality estopped  to  deny  the  jurisdictional  facts  recited;  Louis- 
ville, etc.,  Ry.  V.  Louisville  Trust  Co.,  174  U.  S.  574,  19  S.  Ct  825, 
corporation  bound  by  its  guaranty  of  bonds,  though  irregularly  ob- 
tained, when  rights  of  bona  fide  holders  have  Intervened. 

The  Inferior  Federal  courts  contribute  a  large  number  of  citing 
cases  on  the  syllabus  doctrine;  Mygatt  v.  Green  Bay,  1  Biss.  295, 
F.  C.  9,998,  holding  city  estopped  to  deny  existence  of  a  resolution 
authorizlhg  execution  of  bonds;  Luling  v.  Racine,  1  Blss.  316,  P.  0. 
8,603,  holding  the  city  could  not  allege  unconstitutionality  against 
a  certificate  annexed  of  Issue  In  pursuance  of  a  special  act;  Huide- 
koper  V.  Buchanan  Co.,  3  Dill.  179,  180,  F.  C.  6,847,  holding  that 
county  railroad  bonds  were  commercial  paper  and  ultra  vires  was 
the  only  defense  against  an  innocent  holder;  Carpenter  v.  Buena 
Vista  County,  5  DHL  560,  P.  C.  2,429.  holding,  in  an  action  on  bonds, 
reciting  due  Issue,  the  petition  need  not  show  that  purpose  was 
authorized  by  the  law;  Ex  parte  Esta brook,  2  Low.  549.  F.  C.  4,534, 
holding  that  a  treasurer  or  manager  of  a  trading  corporation  is  not 
authorized  to  bind  the  company  by  an  accommodation  note;  Cronin 
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V.  Patrick  Co.,  4  Hughes,  520,  80  Fed.  81,  holding  county  estopped  to 
deny  regularity  of  bonds  Issued  by  its  agfents,  valid  on  their  face, 
and  county  had  not  tried  to  prevent  the  issue;  (see  note  to 
Coolte  V.  United  States,  12  Blatchf.  GO,  F.  C.  3,178,  on  lia- 
bility of  municipal  bodies  on  negotiable  paper):  Miller  v.  Berlin, 
13  Blatchf.  248.  F.  C.  9,562,  holding  plaintiff  need  not  prove  record- 
ing of  the  assent  of  a  majority  of  the  taxpayers  made  a  condition 
precedent;  Phelps  v.  Town  of  Lewiston,  15  Blatchf.  152,  153,  F.  0. 
11,076,  sustaining  a  bond  issue  which  recited  that  they  were  issued 
by  virtue  of  specified  acts;  Memphis  v.  Brown,  1  Flipp.  196,  199, 
F  0. 9,415,  holding  that  acts  and  contracts  authorized  by  the  charter 
but  requiring  the  performance  of  official  acts  to  make  them  regular, 
bound  the  corporation;  Stanton  v.  Alabama,  etc.,  R.  Co.,  2  Woods. 
527,  F.  ti.  id,297,  applying  the  rule  to  first  mortgage  Iwnds  issued 
by  a  railroad  company;  Young  v.  Montgomery,  etc..  R.  Co.,  2 
Woods,  616,  F.  O.  18,166.  holding  that  first  mortgage  bonds  of  a 
railroad  company  in  excess  of  the  authorized  amount  not  on  that 
account  void  in  the  hands  of  a  bona  fide  holder;  Milner  v.  Pensa- 
cola,  2  Woods,  637,  F.  C.  9,619,  holding  a  city  subscription  for  a 
purpose  authorized  could  not  be  defended  for  an  informality  in  the 
election;  Woodward  v.  Calhoun  Co.,  30  Fed.  Cas.  549,  holding  that 
bonds  reciting  on  their  face  that  all  the  acts  had  been  substantially 
performed,  were  unimpeachable  in  the  hands  of  a  bona  fide  holder 
without  notice;  Whiting  v.  Wellington,  10  Fed.  813,  holding  a  bank 
estopped  by  a  certificate  issued  by  its  recording  officer  to  deny  fact 
of  vote  found  on  its  records,  though  no  such  vote  passed;  Bates  v. 
Independent  School  District,  25  Fed.  193,  holding  that  recitals  in 
bonds  of  an  independent  school  district,  of  issue  under  provisions 
of  specified  section  of  the  code  of  Iowa,  not  equivalent  to  recitals 
of  issue  *•  in  pursuance  of  "  or  "  in  conformity  with  "  or  **  by  vlrtiie 
of"  or  "by  autnority  of"  a  given  statute,  and  did  not  estop  a 
showing  that  the  Issue  was  Illegal;  Moulton  v.  City  of  Bvansville, 
25  Fed.  386,  holding  bona  fide  purchaser  protected  by  a  recital  of 
issue  "In  pursuance  of"  an  act  of  the  legislature,  etc.;  National 
Bank  v.  Town  of  Grenada,  41  Fed.  93,  holding  town  records  show- 
ing compliance  with  preliminary  steps  estopped  the  corporation  to 
deny  that  petition  for  election  was  presented  by  qualified  electors: 
Dudley  v.  Board  of  Commissioners,  80  Fed.  076,  49  U.  S.  App.  344, 
holding  recitals  In  bonds  issued  for  the  erection  of  public  buildings, 
that  the  legal  limit  of  indebtedness  had  not  been  exceeded,  bound 
the  county;  Heed  v.  Commissioners,  82  Fed.  718,  holding  that  where 
county  admitted  legislative  authority  for  the  issue  they  could  not 
go  b^lnd  the  recitals  in  the  bonds;  Chilton  v.  Town  of  Gratton, 
82  Fed.  878,  holding  that  a  plea  of  insufficiency  of  freeholder  peti- 
tioners not  available  to  avoid  recitals  of  due  issue;  Township  of 
Ninety-six  v.  Folsom,  87  Fed.  307,  59  U.  S.  App.  26,  holding  the 
township  estopped  by  recital  in  bond  of  the  enabling  act  and  com- 
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pllance  with  statute;  Waite  y.  Santa  Cruz,  89  Fed.  635,  holding  a 
municipality  estopped  as  against  a  bona  fide  holder  from  disputing 
the  truth  of  the  recitals.' 

State  court  citing  cases  which  ai^ly  the  syllabus  principle  are  in 
part  as  follows:  Commissioners  Court  y.  Rather,  48  Ala.  445,  county 
bonds  under  authority  of  a  law  passed  over  the  veto  of  the  governor 
create  a  valid  debt  against  the  county;  State  v.  City  Council  of 
Montgomery,  74  Ala.  231,  holding  irregularities  in  the  issue  would 
not  affect  bona  fide  holders  or  purchasers,  and  taxpayers  could  not 
enjoin  collection  of  a  tax  to  pay  the  Interest;  Skinner  v.  City  of  Santa 
Rosa,  107  Cal.  475,  40  Pac.  746,  29  L.  R.  A.  521,  and  note,  holding 
that  the  city  had  no  power  to  issue  bonds  in  a  form  not  substantially 
complying  with  the  terms  stated  in  the  ordinance,  and  that  before 
delivery  their  Issue  would  be  enjoined;  Society  for  Savings  v.  City 
of  New  London,  29  Conn.  193,  holding  city  could  not  set  up  a  first 
refusal  to  sanction  a  bond  issue  against  bonds  publicly  sold,  when 
Interest  had  been  paid  for  a  eons:iderable  time,  and  no  action  taken 
to  enjoin  sale;  County  Commissioners  v.  King,  13  Fla.  464,  holding 
that  the  question  of  the  constitutionality  of  the  enabling  act  cannot 
be  raised  after  being  passed  on  by  the  Supreme  Court  of  the  State 
In  another  case;  Greeley  v.  City  of  Jacksonville,  17  Fla.  464,  holding 
the  question  of  sufllciency  of  the  notice  calling  the  meeting  to 
sanction  the  issue,  could  not  be  raised  as  a  defense;  Jefferson  Co. 
V.  Lewis,  20  Fla.  1004,  deciding  that,  innocent  holders  of  bonds 
were  protected  when  the  municipal  records  showed  observance  of 
the  preliminary  conditions;  Commissioners  of  Roads  v.  Shorter,  50 
Ga.  508,  holding  that  bonds  payable  to  president  or  order,  and  by 
him  Indorsed,  are  in  the  hands  of  a  bona  fide  holder  same  as  a 
promissory  note;  Black  v.  Cohen,  52  Ga.  629,  where  there  is  author- 
ity to  issue,  an  Innocent  holder  is  not  affected  by  sale  under  par 
value;  Wilkinson  v.  City  of  Peru,  61  Ind.  11,  holding  that  a  tax 
to  pay  bond  interest  will  only  be  enjoined  on  grounds  constituting 
a  valid  defense  to  the  payment  of  the  bonds  in  the  hands  of  inno- 
cent holders;  State  v.  Commissioners,  39  Kan.  659,  7  Am.  St  Rep. 
570,  19  Pac.  926,  holding  that  irregularities  In  the  election  might 
have  been  sufficient  if  raised  at  a  proper  time,  but  not  against  Inno- 
cent holders  for  value;  Town  of  Eminence  v.  Grasser,  81  Ky.  54, 
holding  levy  and  collection  of  taxes  for  paying  bonds  estopped  town 
to  deny  their  validity;  Smith  v.  City  of  New  Orleans.  23  La.  Ann.  8. 
holding  the  city  "  treasury  notes  "  were  not  bills  of  credit,  but  nego- 
tiable securities;  Connell  v.  Hill,  30  La,  Ann.  254,  holding  that  an 
Indefinite  allegation  of  non-compliance  with  required  formalities 
did  not  remove  the  presumption  of  its  regular  adoption  of  an  ordi- 
nance; Shurtleff  v.  Wiscasset,  74  Me.  137,  distinguishing  between  ab- 
sence of  authority  and  imperfect  exercise,  the  principal  case  applies 
to  the  latter,  collecting  authorities;  Citizens'  Mutual  Fire  Ins.  Co.  v. 
Sortwell,  8  Allen,  226,  In  an  action  by  an  insurance  company  to 
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recover  an  assessment  on  a  deposit  note,  a  defense  of  irregularities 
In  adopting  provisions  of  a  statute  authorizing  division  of  risks  into 
classes  not  affecting  defendants'  rights  as  members  will  not  be 
allowed;  Prince  v.  Crocker,  166  Mass.  360,  44  N.  B.  448,  32  L.  R.  A. 
612,  where  consent  of  a  majority  of  the  inhabitants  of  a  town  pres- 
ent and  voting  is  required,  an  assent  by  vote  will  bind  the  town. 
The  remainder  of  the  State  court  citing  cases  which  affirm  and 
follow  the  syllabus  rule  here  under  discussion,  are:  State  v.  Town 
of  Lime,  23  Minn.  52$,  holding  the  determination  of  the  town  clerk 
as  to  the  sufficiency  of  a  statement  is  final  and  conclusive  against 
collateral  attack;  Fulton  v.  Town  of  Riverton,  42  Minn.  397,  44  N. 
W.  258,  holding  a  statement  in  a  county  drainage  bond  issued  in 
pursuance  of  a  special  act,  with  recital  of  compliance,  conclusive, 
collecting  authorities;  Guilford  v.  Minneapolis,  etc.,  R.  Co.,  48 
Minn.  574,  31  Am.  St  Rep.  609,  51  N.  W.  661,  holding  that  when 
bonds  on  their  face  import  a  compliance  with  the  law,  inquiry  is 
limited  to  the  bona  fides  of  the  purchase  and  the  statutory  authority 
<see  this  decision  aa  to  "series  bonds");  Barrett  v.  County  Court, 
44  Mo.  202,  holding  subsequent  action  of  the  county  in  voting  on 
the  stock  subscribed  a  waiver  of  irregularities  in  issuing;  Steines 
V.  Franklin  Ca,  48  Mo.  182,  8  Am.  Rep.  94,  holding,  that  if  no 
election  was  held  and  an  election  was  required,  the  power  did  not 
exist;  State  v.  Saline  County  Court,  48  Mo.  393,  8  Am.  Rep.  109, 
holding,  when  the  record  showed  that  a  vote  required  by  law  had 
been  taken,  purchaser  not  bound  to  inquire  into  the  result;  Smith  v. 
County  of  Clark,  54  Mo.  72,  holding  that  where  the  enabling  act 
required  a  vote,  a  recital  of  due  issue  protected  a  bona  fide  holder, 
though  no  election  had  been  held;  note,  on  the  motion  for  rehearing 
of  this  case,  see  54  Mo.  80,  the  majority  of  the  court  repudiated  the 
•dictum  previously  announced  as  to  estoppel,  holding  that  in  that 
State  recitals  in  bonds  did  not  amount  to  an  estoppel,  and  that  the 
doctrine  of  the  principal  case  had  never  been  adopted  in  that  State, 
but  the  formeif  judgment  was  affirmed  on  other  grounds;  Copper  v. 
Mayor,  etc.,  of  Jersey  City,  44  N.  J.  L.  636,  holding  want  of  power 
to  Issue  bonds  was  the  only  defense  open  to  a  corporation  against 
an  Innocent  holder;  Coler  v.  Board,  6  N.  Mex.  133,  27  Pac.  630,  hold- 
ing the  failure  of  the  county  to  take  any  steps  to  avoid  bonds,  nego- 
tiation of  them,  and  actual  levy  of  taxes  to  pay  interest,  worked 
an  estoppel;  Moore  v.  Mayor,  73  N.  Y.  246,  29  Am.  Rep.  138,  holding 
that  a  city  could  not  defend  an  action  on  a  contract  for  street  work 
on  the  technical  ground  of  a  defect  in  the  publication  of  the  ordi- 
nance for  the  work;  Belo  v.  Commissioners  of  Forsythe,  76  N.  C.  495, 
496,  holding  recitals  In  bonds  conclusive  on  the  county,  and  con- 
stituted an  estoppel  in  pais;  State  v.  Board  of  Education,  27  Ohio 
St  97,  holding  that  exercise  of  a  power  to  issue  and  sale  of  bonds, 
reciting  issue  in  pursuance  of  a  given  law,  prevents  subsequent  de- 
nial as  against  holders  for  value;  State  v.  Commissioners,  37  Ohio 
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St.  532,  holding  a  purchaser  of  road  bonds  not  bound  to  look  beyond 
the  findings  and  record  of  the  commissioners;  Bond  Debt  Cases.  I'J 
S.  G.  274,  275,  holding  that  bonds  issued  under  the  act  to  reduce 
the  volume  of  the  public  debt  were  valid  except  when  issued  in 
exchange  for  invalid  securities;  Ck)ler  v.  Rhoda  School  Township. 
6  S.  Dak.  653,  63  N.  W.  162,  holding  that  recitals  in  school  construt- 
tion  bonds  would  estop  defendants  from  disputing  their  legality  for 
irregularities;  Adams  v.  Memphis,  etc.,  R.  Co.,  2  Cold.  663,  apply- 
ing the  rule  of  estoppel  to  a  mortgage  of  land^  by  a  municipal  corpo- 
ration, where  the  power  existed  but  was  irregularly  ex^cised; 
Louisville,  etc.,  R.  Co.  v.  State,  8  Heisk.  788,  holding,  recitals  in 
the  record  of  the  County  Court  of  due  compliance  with  statutory 
requirements  must  prevail  in  a  collateral  attack  on  county  railroad 
bonds,  collecting  numerous  authorities;  State  v.  Anderson  Co..  S 
Baxt  260,  in  a  suit  by  mandamus  to  compel  a  county  to  levy  a  tax 
to  pay  interest  coupons  if  the  authority  to  issue  bonds  is  clear,  the 
county  cannot  plead  want  of  compliance  with  formalities,  or  fraud 
In  the  issuing  agent;  Johnson  City  v.  Railroad,  100  Tenn.  147,  44 
S.  W.  672,  holding  a  recital  that  the  bond  was  Issued  pursuant  to 
and  In  accordance  with  the  provisions  of  the  enabling  act,  implied 
that  they  were  issued  to  a  proper  railroad  company;  De  Voss  v.  City 
of  Richmond,  18  Gratt  356,  358,  98  Am.  Dec.  659,  660,  holding  that 
purchaser  of  '*  lien  "  bonds  not  bound  by  an  omission  of  an  ofilcer 
of  the  council  to  state  the  fact  of  its  being  a  reissued  bond;  Super- 
visors V.  Randolph,  89  Va.  620,  16  S.  E.  724,  awarding  mandamus 
to  compel  supervisors  to  levy  a  tax  to  pay  coupons  when  recitals 
implied  the  completion  of  the  road  across  the  county;  Clark  v.  City 
of  Janesville,  10  Wis.  167,  holding  the  regularity  of  the  election 
presumed  after  bonds  had  passed  into  the  hands  of  bona  fide  pur- 
chasers for  value;  Bushnell  v.  Belolt,  10  Wis.  229,  holding  that  au 
omission  in  giving  notice  of  election  and  canvassing  the  votes,  is 
only  irregularity. 

Cited  also  in  dissenting  opinion,  in  Town  of  Colotna  v.  Eaves,  92 
U.  S.  493,  23  L.  582,  arguendo,  for  majority  holding,  see  ante;  Hum- 
boldt Township  v.  Long,  92  U.  S.  649,  650,  23  L.  755,  756,  arguendo, 
majority  holding  that  recitals  were  conclusive  of  regularity:  Town 
of  South  Ottawa  v.  Perkins,  94  U.  S.  276,  24  L.  160,  majority  holding 
that  a  municipal  corporation  in  defending  an  action  on  its  bonds 
by  a  bona  fide  purchaser,  without  notice,  was  not  est(H)ped  from 
pleading,  there  was  no  ennabling  act;  State  v.  Clinton,  28  La  Ann. 
400,  majority  holding  that  bonds  issued  in  contravention  of  the  Con- 
stitution were  void  in  the  hands  of  bona  fide  holders;  Pugh  v.  Moore, 
44  La.  Ann.  246,  lOjSo.  723,  majority  holding  that  a  State  bond, 
in  negotiable  form  fraudulently  reissued,  can  be  defended  against 
an  innocent  holder  for  fraud;  Coler  v.  Board.  6  N.  Mex.  141. 
143,  150,  160,  27  Pac.  632,  633,  635,  638,  majority  holding  that 
recitals  in  bonds  importing  the  performance  of  all  the  conditions  J 
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precedent,  protected  a  bona  fide  holder;  Claris  v.  City  of  Janes- 
ville,  10  Wis.  188,  majority  holding  that  where  the  election  to 
approve  was  held  without  any  authority  of  law,  the  bonds  were 
void.  See  notes  to  98  Am.  Dec.  682,  on  rights  of  bondholders, 
conflicts  of  decisions!  98  Am.  Dec.  686,  on  defenses  against  holder; 
98  Am.  Dec.  G87,  on  estoppel  by  recitals;  notes  to  18  Am.  Rep.  262, 
263,  266,  of  cases  decided,  see  ante;  notes  to  51  Am.  St  Rep.  835, 
843,  858,  on  effect  of  recitals  in  bonds  and  estoppel  of  municipality. 
Distinguished  in  Northern  Bank  v.  Porter  Township,  110  U.  S. 
615,  28  L.  261,  4  S.  Ct  257,  holding  estoppel  did  not  apply  where  the 
power  of  a  township  to  subscribe  did  not  exist;  Stewart  v.  Lansing, 
15  Blatchf.  287,  288,  F.  C.  13,432,  holding  that  where  the  authorities 
to  issue  were  not  charged  with  the  duty  of  ascertaining  jurisdiction, 
a  mere  statement  of  the  authority  without  stating  compliance  did 
not  render  town  liable;  Mercer  County  v.  Provident  Life,  etc.,  Co.. 
72  Fed.  G30,  43  U.  S.  App.  21,  holding  that  bonds  issued,  containing 
no  recital,  implying  that  the  railroad  had  been  completed,  did  not 
estop  the  county  from  showing  that  the  bonds  were  void,  even  as 
against  bona  fide  purchaser  for  value;  Louisville  Trust  Co.  v.  liOuis- 
viUe,  etc.,  R.  Co.,  75  Fed.  466,  467,  43  U.  S.  App.  550,  holding 
that  the  city  or  county  cannot  be  estopped  to  show  irregularities*, 
unless  there  are  express  recitals  of  full  compliance,  signed  by  a 
competent  officer;  Clark  v.  City  of  Des  Moines,  19  Iowa,  217,  87  Am. 
Dec.  431,  holding  that  city  and  county  warrants  are  not  commercial 
paper,  and  if  issued  as  such  without  express  authority,  are  void; 
Chamberlain  v.  City  of  Burlington,  19  Iowa.  405,  holding  that  when 
municipal  bonds  show  on  their  face  the  authority  for  their  issue, 
and  such  authority  is  Insufficient,  they  are  Invalid  In  the  hands  of 
third  parties,  the  ruling  in  principal  case  should  be  limited  to  private 
and  trading  corporations;  McPherson  v.  Foster,  43  Iowa,  61.  22  Am. 
Rep.  225,  holding  that  purchasers  of  obligations  of  a  municipal  cor- 
poration are  bound  to  know  that  the  city  possessed  only  limited 
powers;  Faulkenstein  Township  v.  Fitch,  2  Kan.  App.  209,  43  Pac. 
281,  holding  that  where  the  bonds  recited  that  they  were  issued  in 
pursuance  of  specified  sections  of  the  enabling  act,  the  rule  did  not 
apply  when  the  officers  issuing  the  bonds,  were  not  charged  with 
the  duty  of  determining  the  jurisdictional  facts;  Lewis  v.  Commis- 
sioners, 12  Kan.  219,  holding  that  when  bonds  contained  no  recitals, 
but  were  bare  promises  to  pay,  every  holder  was  chargeable  with 
notice  of  whatever  appeared  on  the  county  records;  State  v.  Police 
Jury,  30  La.  Ann.  291,  showing  that  where  an  act  required  the  police 
jury  to  fix  the  form  and  denomination  of  parish  bonds,  bonds  issued 
under  color  of  the  act  without  such  authority  would  be  void;  Stat(» 
V.  Saline  County  Court,  45  Mo.  248,  holding  that  an  issue  of  bonds 
could  not  be  compelled  where  the  County  Court  records  did  not  show 
conclusively  a  substantial  compliance  with  the  enabling  act;  First 
Nat  Bank  v.  Ocean  Nat.  Bank,  60  N.  T.  292,  19  Am.  Rep.  188, 
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holding  that  acceptance  of  a  deposit  of  bonds  by  officers  of  a  bank 
as  a  naked  bailee,  without  special  authority,  did  not  render  bank 
liable  where  the  bonds  were  stolen  by  burglars;  Town  of  Lyons  v. 
Chamberlain,  89  N.  Y.  587.  holding  that  a  recital  of  a  falsehood 
would  not  estop  the  town;  Clay  brook  v.  Commissioners,  114  N.  C. 
461,  19  S.  E.  595,  holding  that  when  the  recitals  did  not  show  the 
majority  vote  required  by  the  statute,  even  a  bona  fide  holder  for 
value  will  not  be  protected;  Rochester  v.  Alfred  Bank,  13  Wis.  442, 
80  Am.  Dec.  751,  holding  that  where  an  election  was  held,  subscrip- 
tion made  and  bonds  issued,  before  the  enabling  act  was  in  force, 
the  bonds  were  void,  and  recitals  of  due  issue  were  inefiPectual; 
Veeder  v.  Town  of  Lima,  19  Wis.  293,  295,  holding  that  where  the 
supervisors  were  acting  under  a  limited  authority,  which  required 
record,  all  persons  taking  bonds  bound  to  take  notice  of  the  record. 
Dissented  from  in  Woodruff  v.  O'Kolona,  57  Miss.  808,  holding 
where  a  statute  only  authorized  ten-year  bonds,  a  recital  of  statu- 
tory authority  could  not  validate  a  twenty-year  bond;  Smith  v. 
County  of  Clark,  54  Mo.  17,  repudiating  the  rule  of  the  principal 
case  as  stated,  8.  C,  p.  72,  and  holding  it  was  not  the  law  in  State 
of  Missouri;  Heard  v.  The  Calhoun  School  District,  45  Mo.  App. 
668,  670,  holding  that  the  rule  in  Missouri  was  that  recitals  in  muni- 
cipal railway  bonds  are  neither  prima  facie  nor  conclusive  evidence 
of  authority  to  Issue.    Limited  in  Swan  v.  Arkansas  City,  61  Fed. 
479,  holding  bonds  not  enforceable  in  absence  of  any  ordinance  au- 
thorizing them,  notwithstanding  recitals.    Doubted  •in  Carpenter  v. 
Inhabitants,  51  Mo.  493,  holding  where  a  bond  purported  to  have 
been  issued  by  delegated  power,  the  holder  must  show  the  power 
had  been  conferred.    Criticised  in  Treadwell  v.  Commissioners,  11 
Ohio  St  191,  holding  that  in  order  to  bring  bonds  within  the  terms 
of  the  enabling  act  there  must  be  an  averment  that  they  had  been 
issued  and  negotiated  by  the  commissioners;  Clark  v.  City  of  Des 
Moines,  19  Iowa,  218,  87  Am.  Dec.  432,  holding  want  of  corporate 
power  may  be  urged,  even  against  bona  fide  holder. 

Bonds.—  Coupons  or  interest  warrants,  prepared  so  as  to  be  sepa- 
rated from  the  bond,  do  not  require  the  production  of  the  bond 
when  the  interest  accrues,  p.  546. 

Cited  and  ruling  applied  in  Aurora  City  v.  West,  7  Wall.  105,  19 
L.  50,  holding  that  coupons  are  negotiable  and  suit  may  be  main- 
tained on  them  without  production  of  the  bonds;  Clark  v.  Iowa  City, 
20  Wall.  587,  22  L.  428,  holding  that  coupons  detached  from  the 
bonds  are  independent  claims,  negotiable  and  passing  by  delivery; 
Amy  V.  Dubuque,  98  U.  S.  473,  25  L.  230,  holding,  that  under  stat- 
utes of  Iowa,  the  cause  of  action  on  a  bond  coupon  accrues,  and  the 
statute  of  limitations  begins  to  run  when  suits  may  be  commenced; 
Koshkonong  v.  Burton,  104  U.  S.  669,  26  L.  887,  holding  the  Wiscon- 
sin statute  of  limitations  begins  to  run  from  the  time  coupons  ma- 


905  Commissioners  of  Knox  Co.  v.  Aspinwall.    21  How.  539-546 

ture;  Kenosha  v.  Lamson,  154  U.  S.  573,  19  L.  730,  14  S.  Ct.  1198, 
holding,  in  an  action  on  bond  coupons,  the  bonds  need  not  be  given 
in  evidence;  Chicago,  etc.,  R.  Co.  v.  Otoe  Co.,  1  Dill.  342,  F.  C. 
2,667,  holding,  in  an  action  on  coupons,  bonds  need  not  be  set  out 
In  the  petition;  First  Nat  Bank  v.  Town  of  Bennington,  16  Blatchf. 
54,  F.  C.  4,807,  an  action  of  assumpsit  will  lie  on  a  coupon,  and  a 
Judgment  on  one  coupon  Js  not  conclusive  as  to  other  coupons  on 
same  bond,  unless  the  validity  of  all  was  determined;  Society  for 
Savings  v.  City  of  New  London,  29  Conn.  197,  holding  that  bearer 
bonds  were  negotiable,  and  could  be  sued  on  by  the  holder;  Conger 
▼.  City  of  New  Orleans,  32  La.  Ann.  1255,  holding,  payment  of  a 
coupon  not  an  admission  of  the  validity  of  bond,  as  bond  and  coupon 
were  separate  obligations;  Augnista  Bank  ▼.  Augrnsta,  49  Me.  516, 
holding  that  coupons  detached  from  the  scrip,  not  payable  to  order 
or  bearer,  are  not  negotiable;  Sanborn  v.  Clough,  64  N.  H.  320,  10 
Atl.  680,  holding  a  legacy  of  "  the  rest  and  residue  of  all  my  money 
in  banks,  stocks  and  bonds"  Included  several  coupons;  McClelland 
v.  Norfolk  S.  R.  Co.,  110  N.  T.  475,  6  Am.  St  Rep.  401,  18  N.  B. 
240,  1  L.  R.  A.  301,  and  note,  holding  coupons  were  deemed  to  be 
of  the  same  character  as  their  bonds;  County  of  Beaver  v.  Arm- 
strong, 44.  Pa.  St.  68,  holding  that  coupons  are  negotiable  paper, 
and  interest  is  also  recoverable;  National  Exchange  Bank  v.  Hart- 
ford, 8  R.  I.  380,  91  Am.  Dec.  238,  holding  an  action  Is  maintainable 
on  detached  coupons  after  the  bonds  have  beeii  paid  and  surren- 
dered; Mayor  v.  First  Nat  Bank,  1  Baxt  404,  holding  a  coupon  may 
be  negotiated  after  separation  from  Its  bond;  Arents  v.  Common- 
wealth, 18  Gratt  776,  ther  holder  of  coupons  is  not  bound  to  present 
them  on  the  due  day  to  save  the  liability  of  the  city  or  State. 

Cited  also  in  notes  to  64  Am.  Dec.  430,  432,  442,  on  coupons,  nego- 
tiability of  and  actions  on;  note  to  23  Am.  Rep.  16,  on  negotiability 
of  coupons  after  severance  from  bond.  Cited  In  dissenting  opinion 
In  Cromwell  v.  County  of  Sac,  94  U.  S.  362,  24  L.  201,  majority 
holding  that  a  Judgment  In  a  former  action  on  bond  coupons,  decid- 
ing the  bonds  were  void,  estopped  same  plaintiff  from  asserting  the 
validity  in  a  subsequent  action,  but  not  a  purchaser  for  value  before 
maturity. 

Distinguished  in  Brooke  v.  Struthers,  110  Mich.  572,  68  N.  W.  275, 
35  L.  R.  A.  541,  and  note,  holding  that  a  note  secured  by  a  mort- 
gage cannot  be  treated  as  a  separate  negotiable  security. 

Miscellaneous.— Board  v.  Anplnwall,  24  How.  383,  16  L.  738,  fur- 
ther appeal  in  matter  of  the  principal  case  referring  to  former  ap- 
peal for  the  Judgment  and  facts;  Gelpcke  v.  City  of  Dubuque,  1  Wall. 
206,  17  L.  526,  as  to  railroad  aid  bonds  of  counties  and  cities  being 
oommerclal  paper;  Unity  v.  Burrage,  103  U.  S.  455,  26  L.  407,  on 
Indiana  statute  of  February  14,  1848,  being  a  public  act;  Ottawa  v. 
Carey,  108  U.  S.  123,  27  L.  675,  2  S.  Ct.  365,  holding  that  the  power 
to  subscribe  to  railway  stock  must  arise  from  a  specific  grant;  City 
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of  Memphis  v.  Brown,  1  Fllpp.  217,  F.  C.  9,415,  as  determining  that 
municipal  bonds  were  negotiable  securities;  Bonner  v.  City  of  New 
Orleans,  2  Woods,  136,  P.  C.  1,631,  and  Jackson  v.  Vicksburg,  etc., 
H.  Co.,  2  Woods,  143,  F.  C.  7,150,  as  to  effect  when  place  for  pay- 
ment was  left  blank  on  negotiability;  County  Commissioners  v. 
King,  13  Fla,  479,  holding  plaintiff  was  entitled  to  Interest  and 
exchange  on  coupons;  New  Albany,  etc.,  .Plank  Road  Co.  v.  Smithy 
23  Ind.  354,  holding  that  bearer  bonds  under  section  22,  of  the  plank 
road  act,  are  negotiable  securities;  The  Lafayette,  etc,  R.  Co.  t. 
Geiger,  84  Ind.  214,  in  general  discussion  of  the  old  Constitution 
and  laws  of  State  authorizing  railroad  subscriptions;  Clark  y.  City 
of  Des  Moines,  19  Iowa,  213,  87  Am.  Dec.  429,  contrasting  treasury 
warrants  of  a  municipal  corporation  with  municipal  bonds,  showing 
the  former  are  not  negotiable;  Callanan  v.  Brown,  81  Iowa,  337. 
holding  that  city  bonds  issued  for  improvements  are  negotiable 
securities;  Commissioners  of  Leavenworth  Co.  v.  Miller,  7  Kan.  506, 
12  Am.  Rep.  439,  on  constitutionality  of  Kansas  statute  of  1865; 
State  V.  Mayor,  49  La.  Ann.  1769,  22  So.  1016,  holding  an  act  remov- 
ing the  disability  of  a  municipality  in  the  matter  of  issuing  interest- 
bearing  bonds,  constitutional;  Supervisors  v.  Wisconsin  Central  R. 
Co.,  121  Mass.  470,  as  having  recognized  the  validity  of  debts 
contracted  by  counties  in  aid  of  railroad  construction;  City  of  Vicks- 
burg V.  Lombard,  51  Miss.,  125,  holding  municipal  bonds  bearing  in- 
terest with  long  njaturities,  negotiable;  Eaton  v.  Berlin,  49  N.  H. 
224,  as  having  tested  the  constitutionality  of  the  enabling  act. 

21  How.  546-547,  16  L.  211,  KNOX  COUNTY  v.  WALLACE. 

Municipal  corporations.—  Where  municipal  railroad  aid  bonds  on 
their  face,  import  a  compliance  with  the  law  under  which  they  were 
issued,  the  purchaser  is  not  bound  to  look  further,  p.  547. 

Cited  and  relied  upon  in  Amey  v.  Mayor,  24  How.  375,  16  L.  618 
(citation  probably  intended  for  Knox  Co.  v.  Asplnwall),  holding  that 
bonds  having  legislative  authority  cannot  be  repudiated,  though 
in  excess  of  charter  borrowing  powers;  Moran  v.  Miami  Co.,  2  Black, 
725,  17  L.  344,  affirming  rule  of  principal  case  in  suit  on  coupons. 

Bonds.—  Suit  may  be  maintained  on  coupons  detached  from  their 
^nds  without  the  production  of  the  bonds;  they  are  negotiable  in- 
struments, p.  547. 

Cited  and  rule  applied  in  First  Nat  Bank  v.  Town  of  Bennington, 
16  Blatchf.  54,  F.  C.  4,807,  holding  judgment  on  one  coupon  does  not 
determine  validity  of  all;  Columbia  Co.  v.  King,  13  Fla.  467,  affirm- 
ing rule  as  to  non-necessity  for  production  of  bonds. 

Miscellaneous.— Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am. 
Rep.  439.  holding  that  legislation  authorizing  municipal  aid  to  rail- 
road companies  Is  constitutional,  collecting  authorities  from  twenty- 
two  States.  See  note  to  12  Blatchf.  60,  F.  O.  3,178,  on  liability  of 
municipal  bodies  on  negotiable  paper. 
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21  How.  548-572,  16  L.  211,  CHAMBERLAIN  v.  WARD. 

Collision.— A  libel  originally  In  rem,  and  in  personam,  was 
amended  on  motion  in  lower  court,  and  the  form  of  proceedings 
changed  to  a  suit  in  personam  against  the  owners,  p.  554. 

Cited  as  instance  of  the  practice  in  The  Belfast,  7  Wall.  643,  19  L. 
271,  holding  that  owners  may  waive  their  lien  in  rem  and  proceed 
,in  personam  against  the  master  owner. 

Admiralty.—  On  appeal,  when  the  testimony  is  very  long,  all  that 
can  be  done  is  to  state  the  material  facts  proved,  and  refer  to  such 
portions  of  the  evidence  as  seem  necessary  to  confirm  the  conclu- 
sions. From  conflicting  testimony  when  not  reconcilable,  will  be 
drawn  ccAicluslons  from  Its  weight  and  probabilities  of  the  case, 
pp.  558,  559. 

Cited  and  rule  approved  and  adbpted  in  The  Manhasset,  34  Fed. 
409,  using  same  expressions. 

GolliBion.— Evidence,  which  if  regarded  as  correct  would  lead 
to  the  necessary  conclusion  that  the  collision  never  took  place, 
must  be  considered  as  founded  on  mistake,  p.  562. 

Cited  and  principle  applied  in  The  Britannia,  34  Fed.  550,  discard- 
ing evidence  of  position  of  the  ships,  leading  to  result  that  the 
collision  could  not  have  occurred. 

Shipping.—  Owners,  particularly  of  steamships,  must  see  that  the 
master  officers  and  under  officers  are  skillful  and  competent  to  the 
discharge  of  their  duties,  and  are  liable  for  the  consequences  of 
their  want  of  skill  and  negligence,  p.  565. 

Cited  and  ruling  applied  in  The  Mulhouse,  17  Fed.  Cas.  966,  holding 
that  the  owners  of  vessels  employed  in  wrecking,  liable  for  the  acts 
and  default  of  the  crew,  though  they  work  on  shares,  not  for  wages ; 
The  Golden  Grove,  13  Fed.  691,  692,  holding  that  owner  of  steam- 
ship responsible  for  the  ignorance  and  Incompetency  of  second  mate 
who  never  had  sailed  before  on  steamship,  either  as  seaman  or 
officer;  The  Havilah,  33  Fed.  881,  holding  ship  liable  for  gross  Inat- 
tention of  lookout;  Grey  v.  Mobile  Trade  Co.,  55  Ala.  402,  28  Am. 
Rep.  734,  holding  failure  ^to  protect  bales  of  cotton  on  deck  with 
canvas  or  other  coverings,  negligence. 

Collision. —  To  neglect  seasonably  and  effectually  to  change  a 
vessel's  course,  and  persistently  to  keep  her  on  her  course,  after 
discovering  the  signal  lights  of  an  approaching  vessel.  Imputes  a 
palpable  violation  of  the  rules  of  navigation,  p.  566. 

Shipping. —  Lights  extinguished,  or  burning  so  dimly  as  not  to 
fulfill  their  purpose,  do  not  comply  with  the  act  of  Congress,  p.  566. 

Cited  and  ruling  applied  in  The  Continental,  14  WaJl.  358,  20  L. 
808,  liolding  having  dim   lights,   the  vessel  was  to  blame:   The 
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Drew,  35  Fed.  791,  holding  when  testimony  showed  the  wick  was 
on  fire  when  lamp  taken  down.  It  Indicated  want  of  oil,  and  lights 
were  Insufficient 

Collision. —  Neglect  to  carry  the  light  required  by  section  5  of 
the  act  of  1849,  does  not,  per  se,  render  the  vessel  liable  for  all  the 
damage  occasioned  by  collision.  Owners  are  liable  for  their  own 
neglect,  not  for  the  neglect  of  the  other  party,  p.  567. 

Cited  and  ruling  applied  In  The  Gray  Eagle,  1  Biss.  481,  F.  C. 
5,734,  finally  reversed  on  appeal.  In  9  WalL  510,  19  L.  743,  holding 
that  a  ship  which  had  lost  her  side  lights  in  a  storm,  and  showed 
a  white  light,  must  take  extra  precautions;  The  D.  P.  (Kelley  y. 
Thompson),  1  Low.  125,  F.  C.  4,056,  holding  that  omission  of  side 
lights  will  not  prevent  recovery,  unless  the  neglect  has  caused  or 
contributed  to  the  collision;  The  Manhasset,  34  Fed.  421,  holding 
that  a  tug  was  not  to  blame  because  when  alongside  her  tow,  both 
lights  were  not  visible  at  once. 

Collision. —  Absence  of  signal  lights  renders  the  vessel  liable  for 
all  loss  resulting  from  the  neglect,  but  does  not  confer  any  right 
on  the  other  to  disregard  or  violate  the  rules  of  navigation,  or  to 
neglect  reasonable  precautions  to  avoid  a  collision,  p.  567. 

Cited  and  ruling  applied  in  The  Gray  Eagle,  9  Wall.  510,  19  L, 
743,  reversing  S.  C,  1  Biss.  481,  F.  O.  5,734,  holding  that  omission 
to  show  lights  on  one  ship  does  not  exempt  the  other;  The  Ariadne, 
13  Wall.  479,  20  L.  543,  where  brig  had  no  sufficient  green  light,  held 
not  to  excuse  an  insufficient  lookout  on  the  steamer;  The  Ontario, 
2  Low.  44,  F.  C.  10,543,  holding  ship  to  blame  for  negligence  in  not 
seeing  approaching  vessel,  notwiths^nding  she  had  no  lights,  the 
lookouts  being  stationed  nearly  amidships;  Larco  v.  The  Schooner 
Martha  and  Elizabeth,  1  Sawy.  133,  F.  C.  8,087,  dismissing  Ubel 
against  schooner  <m  proof  of  taking  reasonable  precautions,  the 
other  having  no  lights;  Swift  v.  Brownell,  1  Holmes,  469,  F.  O. 
13,695,  holding  omission  of  vessel  to  show  proper  lights  did  not 
excuse  the  duty  in  the  other. 

Collision. —  After  discovering  approaching  lights,  officer  on  duty 
must  exercise  proper  vigilance  to  ascertain  the  character  of  the 
approaching  vessel;  and.  If  necessary,  seasonably  and  effectually 
change  the  ship's  course,  or  slow,  or  stop,  the  engine;  the  owners 
will  be  answerable  for  his  negligence,  p.  569. 

Cited  in  The  Morton,  1  Brown,  140,  F.  C.  9,864,  holding  that  If 
ranges  or  lights  are  observed,  steamship  must  slow  up  or  sound 
foghorn;  The  Golden  Grove,  13  Fed.  698,  holding  steamer  liable 
when  there  was  time  to  slack  speed  and  stop,  collecting  authorities: 
The  Jay  Gould,  19  Fed.  769,  holding  that  a  false  maneuvre  of  the 
other  vessel,  causing  danger  of  collision,  raised  obligation  to  slacken 
speed  or  stop. 
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Collision. —  Steamers  must  have  constant  and  vigilant  lookouts 
stationed  In  proper  places,  where  the  view  is  unobstructed,  and  on 
the  forward  deck;  they  must  be  actually  employed  in  the  perform- 
ance of  their  duty,  and  be  persons  of  suitable  experience.  There 
should  be  two  lookouts  in  addition  to  the  officer  of  the  deck,  one  on 
the  port,  the  other  on  the  starboard  side,  as  far  forward  as  pos- 
sible; and  while  so  engaged  should  have  no  other  duties  to  perform, 
pp.  570,  571. 

Frequent  citation  of  this  rule  attest  its  importance:    New  York 
&  Bait  Co.  V.  PhlL  &  S.  Steam  Nav.  CJo.,  22  How.  471,  16  L.  399, 
holding  that  a  position  where  the  view  was  entirely  obstifucted  by 
the  house  of  the  vessel,  improper;  Haney  v.  Bait  S.  P.  Co.,  23  How. 
293,  16  L.  563,  holding  one  man  on  deck  to  do  duty  as  pilot,  lookout 
and  officer  of  deck,  stationed  in  the  pilot-house,  insufficient;  The 
Ottawa,  3  Wall.  273,  18  L.  167,  holding  that  where  the  only  look- 
out was  the  master  in  the  wheelhouse,  it  was  insufficient;  The  Col- 
orado, 91  U.  S.  698,  23  L.  381,  holding  the  mate,  man  at  the  wheel 
and  engineer,  and  one  man  to  look  out,  was  insufficient  on  steamer 
in  foggy  weather;  The  Oregon,  158  U.  S.  194,  39  L.  948,  15  S.  Ct. 
808,  holing  a  steamer  to  blame  for  not  having  two  lookouts,  one 
on  either  bow;  Amoskeag  Mfg.  Co.  v.  The  John  Adams,  1  Cliff.  411, 
F.  C.  338,  in  case  of  collision,  ferry-boat  held  to  blame  for  the  in- 
competency or  negligence  of  the  lookout;  KiUam  v.  The  Erie,  3 
Cliff.  461,  F.  C.  7,765,  holding  that  ship  was  to  blame  where  all  the 
crew  were  on  deck,  but  no  one  assigned  the  duty  of  lookout;  The 
Cambridge,  2  Low.  23,  F.  C.  2,334,  holding  steamer  to  blame  having 
no  lookout;  The  Steamer  Anson,  6  Sawy.  123,  F.  C.  348,  holding 
the  captain  or  officer  of  deck  not  competent  as  lookout,  collecting 
authorities;  McGrew  v.  Steamboat  Melnotte,  1  Bond,  459,  F.  C.  8,812. 
holding  that  absence  of  prima  facie  evidence  of  fault  in  sailing 
vessel,  furnishes  a  legal  presumption  that  steamer  is  to  blame  in 
a  case  where  no  one  was  on  deck  but  the  carpenter  (see  also  liext 
case.  Western  Ins.  Co.  v.  The  Goody  Friends,  1  Bond,  472,  F.  C. 
17,436);  The  Ant,  10  Fed.  297,  holding  in  collision  of  steam  tug  and 
tow.  following  steam  tug  and  tow,  the  helmsman  was  not  a  proper 
lookout;  The  John  Hopkins,  13  Fed.  188,  holding  one  lookout  for- 
ward sufficient  on  a  large  ocean-going  steamer,  where  two  or  three 
men  were  on  watch  in  the  pilot-house;  The  Leland,  19  Fed.  776, 
holding  a  night  watchman  who  has  to  attend  to  the  lights,  is  not 
a  sufficient  lookout;  The  Manhasset,  34  Fed.  418,  holding  a  ferry- 
boat crossing  harbor  at  night  to  blame  for  having  only  the  wheel- 
man on  deck;  Ciandnimos  Tow  Co.  v.  The  Ripple,  41  Fed.  64,  hold- 
ing pilot  of  tug  not  sufficient  to  be  also  the  lookout;  The  George 
W.   Childs,  67  Fed.  271,  in  collision  between  tug  and  schooner, 
where  only  the  master  was  in  the  pilot-house  steering,  held  insuffi- 
cient;   Flint,  etc.,  B.  Co.  v.  Marine  Ins.  Co.,   71   Fed.   218,   holding 
a  lookout  who  left  his  duty  to  heave  the  lead,  Is  insufficient;  The 
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Livingstone,  87  Fed.  777,  in  a  collision  on  Great  Lakes,  ssrhen  one 
vessel  changed  its  course  wrongfully,  and  the  other  had  no  lookout, 
and  no  port  light,  and  did  not  slacken  speed,  both  held  in  fanlt; 
Bait  &  R.  Co.  V.  Wheeling,  etc.,  Transportation  Co.,  32  Ohio 
St  145,  absence  of  lookout  held  as  negligence.  See  note  to  75  Am. 
Dec.  tK)5,  on  duty  of  vessel  to  keep  competent  and  vigllai^t  lookout 

Collision. —  When  the  fault  is  mutual,  the  damages  should  be 
apportioned  equally,  p.  571. 

Cited  and  principle  followed  in  The  Gray  Eagle,  9  Wall.  510,  19 
L.  743,  where  one  vessel  sailed  with  a  white  light,  and  the  other 
showed  negligence  in  lookout,  both  held  to  blame,  and  damages 
divided;  The  Ariadne,  13  Wall.  479,  20  L.  543,  where  brig  had  no 
green  light  and  steamer  insufficient  lookout,  both  held  to  blame,  and 
loss  divided;  The  Sunnyside,  91  U.  S.  215,  218,  23  L.  305,  306,  tug 
drifting  on  lake  waiting  for  a  tow,  without  a  competent  lookout, 
run  into  by  a  bark  which  failed  take  ordinary  care  to  ascertain  if 
tug  was  in  motion  or  drifting,  both  held  to  blame;  The  Max  Morris* 
137  XT.  S.  9,  34  L.  587,  11  S.  Ct.  31,  on  claim  for  personal  damages 
to  a  stevedore  falling  from  ship's  bridge,  when  both  sides  held  neg- 
ligent, but  libellant  entitled  to  damages,  collecting  authorities;  Van- 
derbllt  v.  Reynolds,  16  Blatchf.  85,  F.  C.  16,839,  holding,  in  cross- 
libels,  where  mutual  fault  was  shown,  the  aggregate  costs  of  both 
courts  should  be  divided  equally,  collecting  and  reviewing  author- 
ities; The  Columbia,  25  Fed.  845,  collision  of  tug  with  tow  and  ferry- 
boat, both  being  in  fault,  damages  were  divided;  The  Livingstone, 
87  Fed.  778,  where  one  vessel  changed  Its  course  wrongfully,  and 
the  steamer  failed  to  stop  and  reverse,  both  held  to  blame,  and 
damages  divided. 

Distinguished  in  New  York  Tow-Boat  Co.  v.  New  York,  etc.,  B. 
Co.,  148  N.  Y.  580,  42  N.  E.  1088,  holding  common  law  does  not 
follow  the  admiralty  rule  of  division  of  damages,  where  both  are 
in  fault. 

Miscellaneous.—  The  Dove,  91  U.  S.  383,  23  L.  354,  distinguishing 
case  from  principal  case  on  point  of  practice;  Taylor  v.  Walker, 
23  Fed.  Cas.  778,  erroneous  citation  on  point  that  admiralty  courts 
had  not  Jurisdiction  of  a  claim  for  wharfage. 

21  How.  672^75,  16  L.  219,  WARD  v.  CHAMBERLAIN. 

Admiralty. —  Respondents  may  institute  a  cross-libel  to  recover 
damages  against  the  libellants  in  the  primary  suit;  they  must  file 
their  libel,  take  out  process,  and  have  it  served  in  the  usual  way. 
Stipulations  that  an  answer  may  be  treated  as  a  cross-libel  are  ir- 
regular and  disapproved  by  this  court,  p.  574. 

Cited  and  followed  in  The  Tom  Lysle,  48  Fed.  691,  holding  claim 
by  respondents  by  answer  to  set  ofT  a  claim  for  damages  sustained 
by  the  tow  through  negligence  of  the  pilot,  against  libellanf  s  claim 
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for  services  as  pilot,  not  maintainable;  The  Eliza  Linds,  61  Fed. 
821,  as  the  libel  was  a  cross-libel,  the  court  could  order  the  moni- 
tion to  be  served  on  proctors  of  owners,  and  proceed  to  judgment 
against  them,  In  all  matters  covered  by  the  cross-libel;  Hawgood 
V.  Dingman,  94  Fed.  1015,  holding  that  respondent  in  suit  to  enforce 
maritime  liens,  are  required  to  file  cross-libels. 

Miscellaneous.—  Referred  to  in  Ward  v.  Ghamberlin,  20  Fed.  Ca's. 
176,  being  further  litigation  in  the  suit  in  the  Circuit  Ck>urt  of 
Ohio. 

21  How.  575^78,  16  U.  221,  WHITE  v.  VERMONT,  ETC..  R.  CO. 

Bonds. —  When  the  form  and  mode  of  circulation  show  intent 
that  an  instrument  should  possess  the  character  of  negotiability,  the 
usage  and  practice  of  companies  and  business  men  dealing  in 
them,  as  well  as  judicial  decisions,  settle  the  question;  accordingly, 
railroad  bonds  held  negotiable  instruments,  p.  577. 

In  the  Federal  courts  the  following  cases  affirm  and  rely  upon 
this  principle:  Mercer  County  v.  Hacket,  1  WalL  95,  17  L.  549, 
holding  that  corporation  bonds  payable  to  bearer,  cannot  be  de- 
fended as  ultra  vires;  Gelpcke  v.  City  of  Dubuque,  1  Wall.  206,  17 
s  L.  526,  to  same  effect  and  that  coupons  to  such  bonds  have  all  the 
qualities  of  commercial  paper;  Aurora  City  v.  West,  7  Wall.  105, 
19  L.  50,  holding  coupons  being  drawn  in  form  and  for  purpose  of 
separation  from  bond,  are  negotiable;  Cromwell  v.  County  of  Sac, 
94  U.  S.  362,  24  L.  201,  to  same  point  and  effect;  Smith  v.  Sac 
County,  11  Wall.  150,  20  L.  105,  holding  coupons  payable  to  order, 
and  indorsed  in  blank  or  payable  to  bearer,  negotiable  securities; 
City  of  Lexington  v.  Butler,  34  Wall.  293,  20  L.  812,  holding  a  bond 
payable  to  order  and  indorsed  to  bearer,  passes  by  delivery;  Coulson 
V.  City  of  Portland,  Deady,  495,  F.  C.  3,275,  holding  the  issue  by  a 
municipality  of  negotiable  interest  coupons,  will  be  enjoined  when 
ordinance  authorizing  issue  is  invalid;  In  the  Matter  of  Simon  Le- 
land,  6  Ben.  177,  F.  C.  8,229,  holding  that  bonds  issued  by  an  indi- 
vidual, under  his  seal,  to  secure  payment  of  money  on  time,  and 
intended  to  pass  by  delivery,  are  commercial  paper;  United  States 
V.  Vermilye,  10  Blatchf.  288,  F.  C.  16,618.  United  States  seven- 
thirty  notes,  issued  payable  in  blank,  are  bearer  notes,  and  pass 
by  delivery;  Codman  v.  The  Vermont,  etc.,  R.  Co.,  17  Blatchf. 
2,  F.  C.  2,936,  a  note  payable  to  order,  indorsed  to  bearer,  becomes 
negotiable;  City  of  Memphis  v.  Brown,  1  Flipp.  217,  F.  C.  9,415. 
holding  that  corporate  securities,  under  seal,  payable  to  bearer,  and 
intended  for  open  sale  are  negotiable  securities,  collecting  author- 
ities; Ritten  v.  Union  Pac.  R.  Co.,  20  Fed.  Cas.  843,  holding  that 
an  assignee  of  bearer  bonds  is  an  original  payee;  Halsey  v.  Town- 
ship of  New  Providence,  8  Fed.  367,  holding  that  principal 
bearer  bonds  are  not  within  the  section  of  act*  of  1875,  restricting 
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Federal  Jurisdiction  in  suits  by  assignees  of  contracts;  Rutfen  v. 
Union  Pac.  R.  Co.,  17  Fed.  481,  holding  that  the  holder  of  rail- 
way bearer  bonds  may  enforce  the  lien  in  equity  as  original  payee; 
Mercantile  Trust  Ck).  v.  Low,  87  Fed.  246,  holding  that  a  purchaser 
of  a  certificate,  transferable  by  delivery,  issued  in  place  of  bonds 
deposited  with  a  reorganization  committee,  cannot  recover  the  bonds 
after  the  owner  has  assented  to  the  scheme;  Keene  Five-Gent  Sav- 
ings Bank  v.  Lyon  County,  90  Fed.  530,  holding  that  the  test  of 
Federal  jurisdiction  is  whether  the  plaintiff  sues  as  assignee  or 
indorsee,  or  as  bearer;  D'Esterre  v.  City  of  Brooklyn,  90  Fed.  588, 
holding  that  registered  bonds  for  local  improvements,  with  payee's 
name  blank,  are  bearer  bonds,  not  forbidden  by  New  York  statute 
of  1892. 

The  following  State  court  citing  cases  rely  upon  the  syllabus 
holding:  New  Albany,  etc..  Plank  Road  Co.  v.  Smith,  23  Ind.  354, 
holding  that  municipal  plankroad  bonds,  payable  to  bearer,  are  ne- 
gotiable instruments;  Clark  v.  City  of  Des  Moines,  19  Iowa,  213, 
87  Am.  Dec.  429,  holding  city  warrants,  payable  to  W.,  or  bearer, 
issued  to  raise  money,  are  negotiable  paper,  but  recovery  depends 
on  the  city's  authority  to  issue;  Callanan  v.  Brown,  31  Iowa,  337, 
holding  that  municipal  improvement  bonds,  payable  to  bearer,  are 
negotiable,  collecting  authorities;  Greenwell  v.  Haydon,  78  Ky.  334, 
89  Am.  Rep.  235,  county  bonds  issued  to  railroad  president,  and  by 
him  indorsed  in  blank,  are  commercial  paper;  Ches.  &  Ohio  Canal 
Co.  V.  Blair,  45  Md.  110,  holding  that  equity  will  relieve  an  owner 
of  lost  negotiable  bonds,  by  compelling  issue  of  non-negotiable 
certificates  of  indebtedness  in  their  place,  on  being  indemnified; 
Culver  V.  Benedict,  13  Gray,  10,  holding  that  under  statute  of  1852, 
bonds  under  seal  for  payment  of  money  to  bearer,  or  to  named 
payee  or  bearer,  or  to  order,  are  negotiable  securities;  Common- 
wealth V.  Willlamstown,  156  Mass.  73,  30  N.  B.  473,  holding,  where 
the  legislature  prescribes  no  form  or  method  of  raising  loans  in  aid 
of  railmays,  a  municipality  may  adopt  any  usual  method;  Strauss 
V.  United  Telegram  Co.,  104  Mass.  134,  ruling  that  a  holder  of  a  cor- 
poration bearer  bond,  under  seal,  may  sue  thereon,  in  his  own  name; 
Heard  v.  Dubuque  Bank,  8  Neb.  15,  30  Am.  Rep.  813,  holding  that 
notes  are  negotiable,  though  showing  on  their  face,  that  payment 
is  secured  by  collaterals  In  personalty  or  mortgage  of  real  property; 
EvertsoD  v.  Nat.  Bank  of  Newport,  66  N.  Y.  18,  23  Am.  Rep.  11, 
holding  coupons  are  promissory  notes,  passing  by  delivery  detached 
from  their  bonds;  Beaver  v.  Armstrong,  44  Pa.  St  68,  holding  that 
coupons  on  county  bonds  are  negotiable  paper,  pass  by  delivery,  and 
carry  interest;  Mason  v.  Frick,  105  Pa.  St  167,  51  Am.  Rep.  192, 
holding  that  a  stolen  railroad  bearer  bond,  in  the  hands  of  a  pur- 
chaser in  good  faith,  carries  titie;  National  Exchange  Bank  v. 
Hartford,  etc.,  R.  Co.,  8  R.  I.  380,  91  Am.  Dec.  238,  holding  an 
action  on  the  coupons  detached,  is  maintainable  after  the  bonds 
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have  been  surrendered  and  paid;  Am.  Nat.  Bank  v.  Am.  Wood- 
Paper  Co.,  19  R.  I.  154,  61  Am.  St.  Rep.  749,  32  Atl.  305,  29  L.  R.  A. 
104,  holding  that  corporation  bonds  to  bearer  are  negotiable,  thonph 
secured  by  a  mortgage  of  real  estate,  collecting  authorities;  Walker 
V.  State  (Bond  Debt  Cases),  12  S.  C.  271,  holding  that  S"tate  coupon 
bonds,  professing  on  their  face  to  show  compliance  with  conditions 
of  issue,  bind  State,  though  the  conditions  were  not  complied  with: 
Arents  v.  Commonwealth,  18  Gratt.  760,  holding  that  statutory  pro- 
visions that  coupons  to  corporation  bonds  are  "transferable  by 
delivery,"  and  that  bonds  shall  be  payable  to  holder,  make  both 
negotiable  securities;  Brummel  v.  Enders,  18  Gratt.  897,  holding  a 
negotiable  note,  payable  in  blank.  Imports  a  contract  to  pay  th(» 
sum  named,  and  is  transferable  as  negotiable  paper. 

Cited  also  in  note  to  14  Am.  Dec.  424,  on  municipal  bonds*  nego- 
tiability, according  to  Intent;  note  to  14  Am.  Dec.  425,  on  nature  of 
coupons;  note  to  64  Am.  Dec.  430,  on  coupons;  note  to  23  Am.  Rep. 
16,  on  negotiable  bonds  and  coupons,  and  note  to  50  Am.  St  Rep. 
155,  on  effect  of  corporate  seal  on  negotiable  character  of  Instru- 
ment. 

Distinguished  In  Ferry  v.  Town  of  Merrimack,  18  Fed.  663,  hold- 
ing that  the  assignee  of  a  non-negotiable  bond  issued  to  a  citizen 
of  same  State,  cannot  remove  a  suit  on  it  from  State  to  Federal 
court. 

Bonds. —  A  blank  for  payee's  name  In  bonds  intended  to  be  ne- 
gotiable, may  be  filled  up  by  the  holder,  with  his  own  name,  or 
made  p&yable  to  himself  or  bearer,  or  to  bearer;  until  so  filled  up, 
the  holder  Is  to  be  regarded  as  bearer,  p.  577. 

Principle  cited  and  applied  In  Weston  v.  Myers,  33  111.  433,  to  a 
ticket  issued  by  an  army  sutler,  intended  as  a  promissory  note; 
Inhabitants  y.  Huntress,  53  Me.  97,  87  Am.  Dec.  542,  holding  the 
penalty  might  be  inserted  in  a  bond  after  execution,  when  the 
amount  payable  depended  on  the  condition  only;  Boyd  v.  Kennedy, 
38  N.  J.  L.  149,  20  Am.  Rep.  379,  holding  bona  fide  holder  might 
insert  his  name  as  payee  In  a  corporation  bond,  issued  in  blank; 
Bralnerd  v.  N.  Y.  &  H.  R.  Co.,  25  N.  Y.  500,  holding  that  a 
signed  indorsement  in  blank  on  a  negotiable  bond,  payable  to  blank 
or  his  assigns,  is  valid;  Lafferty  v.  Lafferty,  42  W.  Via.  789,  26  S. 
E.  264,  holding  that  a  blank  in  an  executed  deed  for  the  grantee, 
may  be  filled  by  an  agent,  under  parol  authority.  See  note  to  13 
Am.  Dec.  671,  on  filling  blanks  In  written  instruments;  note  to  64 
Am.  Dec.  428,  on  negotiability  of  coupon  bonds,  and  note  to  98  Am. 
Dec.  683,  on  filling  blanks  in  bonds  payable  in  blank. 

Distinguished  in  Preston  v.  Hall,  23  Gratt  613,  14  Am.  Dec.  161, 
holding  that  a  blank  in  an  Individual  bond  to  raise  money,  cannot 
be  filled  by  an  agent  in  absence  of  the  obligor. 

Vol.  V  — 58 
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Coorts.^  Bond  with  payee's  name  left  blank,  being  payable  to 
bearer,  one  suing  thereon  after  he  has  moved  his  domicile  to  another 
State,  may  maintain  the  action  in  the  Federal  court,  though  prior  to 
such  removal  the  necessary  dlvoise  citizenship  was  wanting,  p.  577. 

Miscellaneous.—  Columbia  Ck).  v.  King,  13  Fla.  479,  as  not  author- 
ity for  allowance  of  interest  on  coui>ons;  Whittridge  v.  Barry,  42 
Md.  151,  discussing  effect  of  a  signed  separate  blank  and  undated 
assignment  of  a  policy. 

21  How.  579-682,  16  L.  223,  WALKER  v.  SMITH. 

Public  lands.— The  statute  of  1852,  authorizing  issuance  of  land 
scrip  to  holders  of  military  warrants,  makes  the  secretary  of  the 
treasury  the  agent  to  distribute  the  grant  to  the  present  proprietors; 
courts  can  deal  with  Issued  scrip  as  chose  In  action,  p.  581. 

Cited  and  principle  applied  in  Macheca  v.  United  States,  26  Fed. 
848,  holding  courts  cannot  control  discretion  vested  in  the  secretary 
of  the  treasury  to  remit  penalties  under  the  revenue  laws. 

Miscellaneous.—  McCann  v.  Randall,  147  Mass.  88,  9  Am.  St  Rep. 
672,  17  N.  B.  82,  cited  in  error,  apparently  intended  for  previous 
case  of  White  v.  Vermont,  etc.,  R.  Co.,  21  How.  575,  16  L.  221; 
mlscited  in  The  Golden  Grove,  13  Fed.  691. 

21  How.  582-605,  16  L.  226,  BARBER  v.  BARBER. 

Courts.—  Federal  courts  have  no  Jurisdiction  in  divorce,  but  they 
entertain  suits  in  equity  where  there  is  the  necessary  diverse  citizen- 
ship, to  compel  payment  of  alimony  decreed  by  a  State  court  of 
competent  Jurisdiction,  p.  590. 

Cited  and  relied  upon  in  Johnson  v.  Johnson,  13  Fed.  194,  remand- 
ing to  State  court  a  suit  for  divorce  a  vinculo;  Bowman  v.  Bowman, 
BO  Fed.  849,  holding  an  allegation  of  no  marriage  and  that  petitioner 
and  respondent  are  of  diverse  citizenship  does  not  confer  Jurisdic- 
tion; Hekking  v.  PfafF,  82  Fed.  404,  sustaining  Jurisdiction  ot  a  suit 
to  enforce  aUmony;  Chappell  v.  Chappell,  86  Md.  543,  39  Atl.  988, 
holding  proceedings  for  divorce  cannot  be  removed  from  State  to 
Federal  court;  Edgerton  v.  Edgerton,  12  Mont.  139,  33  Am.  St  Rep. 
566,  29  Pac.  970, 16  L.  R.  A.  99,  holding  the  court's  equity  Jurisdiction 
extends  to  a  suit  by  a  deserted  wife  for  support  Cited  in  dissent- 
ing opinion  in  Sharon  v.  Sharon,  67  Cal.  208,  7  Pac.  471,  majority 
holding  that  divorce  is  a  suit  in  equity,  and  there  is  no  appeal  to 
the  Supreme  Court  Cited  in  general  discussion  in  Sharon  v.  Hill, 
11  Sawy.  360,  26  Fed.  384,  as  to  right  of  removal  of  divorce  cases 
from  State  to  Federal  courts. 

Distinguished  in  M'Nell  v.  M'Neil,  78  Fed.  835,  holding  that  Fed- 
eral courts  will  entertain  a  bill  to  restrain  enforcement  of  a  decree 
of  divorce  obtained  by  fraud;  Ray  v.  Ray,  1  Idaho,  574,  holding  bill 
In  equity  will  not  lie  to  enforce  rights  to  half  community  property 
under  decree  of  divorce. 
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Courts.— It  is  no  objection  to  equity  Jurisdiction  In  the  Federal 
courts  that  there  Is  a  remedy  under  the  local  law,  p.  592. 

Cited  and  principle  applied  in  Kirby  v.  Lake  Shore  R.  Co., 
120  U.  S.  138,  30  L.  573,  7  S.  Ct  434,  holding  the  New  York  statute 
of  limitations  is  not  binding  on  Federal  courts  in  equity;  Putnam 
V.  New  Albany,  4  Biss.  370,  F.  C.  11,481,  holding  a  bill  will  lie  to 
subject  a  municipal  subscription  to  railway  stock  to  the  lien  of  a 
money  Judgment;  Gaines  r.  New  Orleans,  4  Woods,  219,  17  Fed. 
19,  holding  that  the  right  to  a  Jury  trial  is  not  decisive  as  to  right 
to  relief  in  equity,  reviewing  authorities;  Singer  Mfg.  Co.  v.  Yarger, 
2  McCrary,  585,  12  Fed.  488,  holding  that  State  law  cannot  annul 
mortgagee's  right  to  file  a  bill  to  cancel  an  alleged  tax  sal^  for 
fraud;  Rich  v.  Bray,  37  Fed.  275,  2  L.  R.  A.  227,  and  note,  holding 
bill  will  lie  by  non-resident  heirs  to  compel  administration  of  an 
estate,  remedy  in  the ,  State  courts  being  insuflScient;  Provisional 
Municipality  of  Pensacola  v.  Lehman,  57  Fed.  331, 13  V.  S.  App.  411, 
holding  equity  bill  will  lie  to  compel  specific  performance  of  a  city 
contract  to  convey  public  property  or  return  the  purchase  money; 
Gregg  V.  Sanford,  65  Fed.  157,  28  U.  S.  App.  313,  holding  Federal 
court  will  restrain  an  assessment  of  taxes  by  the  State  to  prevent 
a  cloud  on  title;  Society  of  Shakers  v.  Watson,  68  Fed.  738,  37  V,  S. 
App.  141,  holding  bill  will  lie  to  charge  property  of  a  society  with 
payment  of  a  note  made  by  its  trustees;  Western  Assurance  Co. 
V.  Ward,  75  Fed.  342,  41  U.  8.  App.  443,  holding  equity  will  reform  a 
policy  of  insurance;  Third  Nat.  Bank  v.  Mylin,  76  Fed.  386,  holding 
a  suit  will  lie  to  enjoin  State  officers  from  enforcing  collection  of  an 
illegal  tax;  First  Nat  Bank  v.  Steinway,  77  Fed.  662,  holding  credit- 
or's bill  will  lie  to  subject  equitable  assets  of  debtor  to  debt  on  re- 
turn of  nulla  bona;  Brown  v.  French,  80  Fed.  169,  sustaining  Jurisdic- 
tion of  a  bill  by  receiver  of  a  national  bank  to  enjoin  sale  for  taxes; 
Bell  V.  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  794,  sustaining  Jurisdic- 
tion of  proceedings  by  a  creditor  to  enforce  a  mortgage  by  a  railroad 
company;  Walter  v.  Walter,  48  Mo.  145,  sustaining  Jurisdiction  of 
suit  to  reinstate  a  trust  by  a  wife  through  next  friend;  Kerr  v. 
Woolley,  3  Utah,  464,  24  Pac.  834,  holding  the  Superior  Court  of 
Utah  will  enjoin  collection  of  an  illegal  tax  where  there  is  no  ade- 
quate remedy  at  law. 

Husband  and  wife  —  Domicile.—  If  a  husband  abandons  his  wife, 
and  so  acts  as  to  place  her  in  a  position  to  sue  for  divorce,  she  may 
leave  him  and  establish  a  domicile  of  her  own,  and  her  domicile 
does  not  follow  that  of  the  husband,  pp.  593,  594. 

Cited  and  principle  applied  in  Cheever  v.  Wilson,  9  Wall  124, 
19  L.  608,  holding  that  a  wife  may  acquire  a  separate  domicile 
whenever  it  is  proper  or  necessary  that  she  shall  do  so;  Bennett  v. 
Bennett,  Deady,  306,  313,  F.  C.  1,318,  holding  a  divorced  wife  may 
sue  in  Federal  courts  for  custody  of  child,  as  on  a  controversy  be- 
tween citizens  of  diverse  States;  Nichols  v.  Nichols,  92  Fed.  3,  a 
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wife  who  deserts  her  husband  retains  her  husband's  domicile;  Smith 
V.  Smith,  43  la.  Ann.  1146,  10  So.  249,  holding  where  husband's  con- 
duct has  been  such  as  to  Justify  the  w^ife  leaving  him,  she  may 
acquire  a  separate  domicile;  Hood  v.  Hood,  11  Allen,  199,  87  Am. 
Dec.  710,  holding  separation  by  consent  does  not  alter  wife's  domi- 
cile; Shaw  V.  Shaw,  98  Mass.  161,  holding  that  wife  who  leaves 
husband  for  cause  and  obtains  a  new  domicile  can  obtain  a  divorce 
for  offense  committed  by  husband  while  both  resident  in  same 
State.  See  note  to  25  Am.  Dec.  378,  on  husband  and  wife  may 
have  different  domiciles;  note  to  65  Am.  Dec.  360,  361,  on  status 
of  parties  after  divorce  a  mensa  et  thoro,  and  oapacity  of  wife  lit 
such  case  to  sue  husband. 

BlTorce.—  A  decree  for  alimony  is  a  Judicial  debt  of  record  against 
the  husband,  on  which  execution  or  attachment  may  issue  against 
his  person  from  the  court  which  made  the  decree,  and  may  be 
enforced  by  the  wife  suing  by  her  next  friend,  against  the  husband 
wherever  he  may  be  found,  p.  595. 

Cited  and  affirmed  in  Dow  v.  Blake,  148  111.  87,  39  Am.  St  Rep. 
163,  35  N.  E.  764,  AUen  v.  Allen,  100  Mass.  374,  Brisbane  v.  Dobson. 
50  Mo.  App.  174,  175,  and  Bullock  v.  Bullock,  51  N.  J.  Bq.  446.  27  Atl. 
436,  all  holding  that  decree  for  alimony  made  by  court  of  compe- 
tent Jurisdiction  may  be  enforced  in  another  State;  (Conrad  v. 
Everich,  50  Ohio  St.  481,  40  Am.  St.  Rep.  684,  35  N.  E.  60.  holding 
that  alimony  decreed  in  gross  creates  a  lien  on  the  husband's  real 
estate  enforceable  by  execution;  Stewart  v.  Stewart,  27  W.  Va.  175. 
holding  that  a  decree  for  gross  sum  as  alimony  made  by  court  of 
another  State,  Is  enforceable  in  West  Virginia  by  a  suit  In  equity: 
Kunze  V.  Kunze,  94  Wis.  58,  59  Am.  St.  Rep.  858,  68  N.  W.  392, 
holding  a  decree  for  a  gross  sum  as  alimony  is  enforceable  at  law 
in  another  State;  Pancost  v.  The  State,  15  Ohio  C.  C.  250,  holding 
under  the  evidence,  that  husband  was  unable  to  pay  the  alimony. 
Cited  In  general  discussion  in  Bullock  v.  Bullock,  51  N.  J.  Eq.  447. 
27  AtL  436,  on  question  of  faith  and  credit  to  be  given  to  Judgment 
of  anotner  »tate. 

Distinguished  in  De  Brimont  v.  Penniman,  10  Blatchf.  440,  F.  C. 
3,715,  holding  an  order  of  a  French  court  for  an  American  citizen 
to  support  his  French  son-in-law  not  enforceable  in  America;  Barrett 
V.  Failing,  111  U.  S.  529,  28  L.  507,  4  S.  Ct  601,  holding  that  Oregon 
law  giving  a  divorced  person  one-third  of  the  real  estate,  is  limited 
to  Oregon  divorces. 

Divorce.—  State  courts  of  equity  have  Inherent  Jurisdiction  to' 
grant  alimony;  wife  should  sue  by  her  next  friend,  p.  597. 

Cited  and  principle  followed  in  CMbson  v.  Patterson,  75  Ga.  553, 
holding  that  arrears  of  alimony  may  be  recovered;  Burrows  v. 
Purple,  107  Mass.  435,  holding  one  decree  may  award  past  and 
future  alimony;  Carter  v.  Carter,  109  Mass.  310,  holding  that  ali- 
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mony  is  in  the  discretion  of  the  court:  Barker  v.  Dayton,  28  Wis.  379, 
holding  that  "  supplementary  proceedings  "  will  lie  to  enforce  decree 
for  alimony  and  a  receiver  may  be  appointed;  Kempster  y.  Evans, 
81  Wis.  252,  51  N.  W.  328,  15  L.  R.  A.  393,  holding  that  alimony  is 
enforceable  in  equity  not  at  law. 

Miscellaneous.—  In  re  Hobbs,  1  Woods,  543,  F.  G.  6,550,  as  to  the 
terms  "privilege  and  immunities"  in  the  fourteenth  amendment; 
Fink  v.  CampbeU,  70  Fed.  667,  37  U.  S.  App.  462,  holding  husband 
must  be  joined  in  a  su*t  by  wife  for  personal  injuries;  Barrett  v. 
Barrett,  5  Or.  415,  as  to  right  of  a  divorced  wife  to  question  convey- 
ances madtf  by  her  husband. 


XXn   HOWARD. 


22  How.  1-19,  16  L.  288,  PARKER  y.  KANE. 

Judgment  —  Partition. —  In  Wisconsin,  a  party  to  partitioa  pro- 
ceedings, who  asserts  and  litigates  his  title  therein,  is  bound  by 
that  decree  in  subsequent  ejectment  proceedings  between  the  same 
parties,  or  their  privies,  oyer  the  same  title,  p.  13. 

Oited  and  principle  applied  in  Street  y.  Benner,  20  Fla.  712,  hold- 
ing, under  statute,  court  of  equity  could  decree  a  partition  without 
requiring  legal  title  to  be  tried  in  court  of  law. 

Equity  —  Partition. —  In  partition  proceeding's  in  equity,  refer- 
ence to  a  court  of  law  to  adjudicate  a  legal  title  put  in  issue,  is  un- 
necessary in  a  State  where  law  and  equity  are  administered  by  the 
same  tribunal,  although  such  would  haye  been  the  course  adopted 
in  an  English  Chancery  Ck)urt,  p.  17. 

Oited  and  principle  applied  in  Street  y.  Benner,  20  Fla.  714,  hold- 
ing, under  statute,  court  authorized  to  decree  partition,  without  re- 
quiring legal  title  to  be  tried  by  court  of  law;  Weston  y.  Stoddard^ 
137  N.  Y.  125,  33  Am.  St  Rep.  700,  33  N.  E.  64,  20  L.  R.  A.  629, 
and  n.,  holding,  under  code,  court  can  determine  all  questions  aris- 
ing in  action  of  partition.  Cited  in  67  Am.  Dec.  707,  note,  that 
disseised  co-tenant  may  compel  partition,  collecting  authorities. 

Deeds. —  A  specific  description  in  deed  will  limit  words  of  a  more 
general  meaning,  p.  18. 

Cited  and  principle  applied  in  Slater  y.  Breese,  86  Mich.  82,  hold- 
ing, if  thing  is  satisfactorily  designated,  the  addition  of  untrue  cir- 
cumstances will  not  defeat  grant  Cited  in  38  Am.  Dec.  393,  note 
on  where  descriptions  in  deed  conflict,  collecting  authorities.  Cited 
to  point  that  map  referred  to  in  a  deed  becomes  an  essential  part  of 
the  conyeyance,  in  Birmingham  y.  Anderson,  48  Pa.  St  260. 

Deeds. —  Under  recording  acts  of  Wisconsin,  where  parties  de- 
stroyed unrecorded  deed,  it  is  inoperatiye  against  a  purchaser  for 
yalue,  without  notice,  p.  16. 

22  How.  l»-23,  16  L.  279,  WHITE  y.  WRIGHT. 

Supreme  Court  has  no  jurisdiction  oyer  judgments  of  State 
courts,  unless  the  record  show  some  contract  impaired,  or  right  un- 
der treaty,  or  act  of  Congress,  denied,  p.  23. 

No  citations. 
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22  How.  23-28,  16  L.  239,  LAWLER  v.  CLAFLIN. 

Api>eal  and  error. —  Under  Minnesota  code,  where  Jury  Is  waived, 
and  case  tried  without  exceptions,  appellate  court  cannot  review  the 
facts,  p.  26. 

No  citations. 

22  How.  28-i5,  16  L.  360,  EMERSON  v.  SLATER. 

Evidence. —  A  written  contract,  not  within  tlie  statute  of  frauds, 
may  be  changed  by  a  subsequent  parol  agreement,  p.  42. 

Cited  and  principle  applied  in  Swain  v.  Seamens,  9  Wall.  271,  272, 
19  L.  559,  560,  Heisley  v.  Swanstrom,  40  Minn.  200,  41  N.  W.  1030. 
and  Rucker  v.  Harrington,  52  Mo.  App.  488,  497,  all  holding  that 
agreement  within  statute  of  frauds,  cannot  be  varied  by  a  subse- 
quent parol  agreement;  Railroad  Go.  v.  Trimble,  10  Wall.  383,  19 
L.  953,  declaring  that  contracts  under  seal  may  be  changed  by  a 
parol  agreement;  Kirchner  v.  Laughlin,  4  N.  Mex.  394,  17  Pac.  135, 
admitting  contract  under  seal  to  show  consideration  for  subsequent 
parol  agreement;  Harris  v.  Murphy,  119  N.  C.  36,  56  Am.  St.  Uep. 
657,  25  S.  E.  709,  reasserting  rule;  as  also  in  Wilgus  v.  Whitenead, 
89  Pa.  St  133.  Cited,  note  on  this  topic,  37  Am.  Dec.  161,  collecting 
cases;  100  Am.  Dec.  169,  and  56  Am.  St  Rep.  662,  664,  note  on  altera- 
tion of  contract  within  statute  of  frauds,  by  subsequent  verbal 
agreement,  collecting  authorities. 

Distinguished  m  The  Delaware,  14  Wall.  603,  20  L.  783,  reject- 
ing parol  evidence  of  agreement  before  or  at  time  contract  was 
executed;  Hawkins  v.  United  States,  96  U.  S.  689,  694,  24  i..  tU)7, 
609,  where  contract  contained  stipulation  that  contract  could  not 
be  changed  except  in  writing;  Smiley  v.  Barker,  83  Fed.  686,  55  U. 
S.  App.  130,  holding  strict  performance  of  written  contract,  within 
the  statute  of  frauds,  may  be  waived  orally. 

Trauds,  statute  of. —  Wherever  the  main  purpose  of  a  promisor 
is  not  to  answer  for  the  debt  or  default  of  another,  but  to  serve  or 
benefit  himself,  the  promise  is  without  the  statute,  p.  43. 

Cited  and  principle  applied  in  Davis  v.  Patrick,  141  U.  S.  488. 
85  L.  829,  12  S.  Ct  59,  Chapline  v.  Atkinson,  45  Ark.  76,  55  Am. 
Rep.  536,  Flsk  v.  Reser,  19  Colo.  95,  34  Pac.  575,  Ledbetter  v.  Mc- 
Ghees,  84  Ga.  230,  10  S.  E.  727,  Gagan  v.  Stevens,  4  Utah,  352,  9 
Pac.  708,  Spinker  v.  Armstrong,  86  Va.  1015,  11  S.  E.  978,  and 
Ivenson  v.  Caldwell,  3  Wyo.  467,  27  Pac.  564,  all  holding  that  if 
promisor  has  a  personal,  pecuniary  interest  in  transaction,  the  prom- 
ise is  original;  Westmoreland  v.  Porter,  75  Ala.  458,  to  same  effect; 
Prout  V.  Webb,  87  Ala.  600,  6  So.  192,  holding  promise  of  banker  to 
IMiy  warehouse  charges  on  cotton,  of  persons  dealing  with  him.  Is 
original;  Brown  v.  Harrell,  40  Ark.  430,  holding  promise  original 
where  promisee  was  to  look  to  promisor  for  board  of  his  laborers; 
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Amer.  L.  P.  Co.  v.  Wolfe,  30  Fla.  371,  11  So.  491,  holding  promise 
of  vendee  to  pay  purchase  money  to  third  parties,  furnishing  good.s 
to  vendor,  is  original;  Borchsenius  v.  Canutson,  100  111.  92.  holding 
promise  of  widow  to  pay  debts  of  husband  upon  surrender  of  in- 
surance policy,  need  not  be  in  writing;  Horn  v.  Bray,  51  Ind.  564, 
19  Am.  Rep.  740,  holding  promise  of  surety  to  indemnify  others 
becoming  sureties,  Is  original;  Anderson  v.  Spence,  72  Ind.  316»  37 
Am.  Rep.  163,  holding  valid,  verbal  promise  to  indemnify  one  going 
bail  for  third  party;  Board  of  Ck)mmrs.  v.  Cin.  S.  H.  CJo.,  128  Ind. 
247,  27  N.  E.  615,  12  U  R.  A.  505,  and  n.,  and  Crawford  v.  Edison, 
45  Ohio  St.  246,  13  N.  E.  83,  both  holding  promise  of  owner  to  pay 
sub-contracfor,  in  order  to  secure  completion  of  work,  not  within 
the  statute;  Voris  v.  Star  City  B.  &  L.  Assn.,  20  Ind.  App.  640,  50 
N.  E.  782,  holding  valid,  verbal  guaranty  of  school  warrants:  Joseph 
V.  Smith,  39  Neb.  265,  42  Am.  St.  Rep.  576.  57  N.  W.  1014,  holding 
valid,  oral  promise  of  mortgagee  to  secure  release  of  stock;  Wills 
V.  Cutler,  61  N.  H.  409,  holding  promise  of  employer  to  pay  debt 
due  from  third  person  to  employee,  if  he  will  continue  in  his  em- 
ploy, not  within  the  statute;  Rose  v.  WoUenberg.  31  Or.  281,  65  Am. 
St.  Rep.  832,  44  Pac.  386,  39  L.  R.  A.  383,  and  n.,  holding  vaUd,  parol 
agreement,  fixing  relative  liability  of  co-sureties;  Muller  v.  Riviere, 
59  Tex.  642,  46  Am.  Rep.  292,  holding  valid,  oral  promise  to  pay 
husband's  debts,  creditor  to  delay  foreclosure;  Bellows  v.  Sowles, 
57  Vt  171,  52  Am.  Rep.  120,  holding  valid,  promise  of  executor  to 
pay  heir,  taking  nothing  under  the  will,  for  forbearing  to  sue.  Cited 
in  Gerow  v.  Rilfe,  29  W.  Va.  466,  2  S.  E.  106,  discussing  oHginal  and 
collateral  promises.  Cited,  note  on  this  topic,  95  Am.  Dec.  255,  258, 
collecting  authorities. 

Distinguished  In  Furbish  v.  Goodnow,  98  Mass.  302,  holding  valid, 
oral  promise  to  pay  debt  of  another,  original  debtor  remaining 
liable,  though  a  consideration  moved  from  him  to  promisor.  Denied 
in  May  v.  Williams,  61  Miss.  132,  48  Am.  Rep.  83,  holding  promise 
to  indemnify  surety  on  bail,  is  within  the  statute. 

Frauds,  statute  of. —  Promise  of  a  railroad  stockholder  to  answer 
for  company's  obligation  upon  contract  of  construction,  is  an  origi- 
nal promise  and  not  within  the  statute,  where  such  stockholder 
was  to  derive  individual  profit  from  its  performance,  pp.  44-45. 

See  note  to  preceding  syllabus. 

Miscellaneous. —  Cited  as  an  instance  of  contract  having  mutual 
promises  for  its  consideration,  in  Storm  v.  United  States*  94  U.  S. 
83,  24  L.  45. 

22  How.  46-48,  16  L.  285,  OVERTON  v.  CHEEK. 

Appeal  and  error. —  Writ  of  error,  filed  without  the  seal,  is  void, 
and  case  must  be  dismissed,  p.  48. 

Cited  and  principle  applied  in  City  of  Washington  v.  Dennison,  6 
Wall.  496,  18  L.  863,  holding  writ  of  error  not  sealed  until  eleven 
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days  after  judgment,  cannot  operate  as  a  supersedeas;  Insurance 
Co.  V.  Haliock,  6  Wall.  658,  18  L.  949,  holding  unsealed  order  of 
sale,  void. 

Distinguished  in  Wolf  v.  Cook,  40  Fed.  436,  holding,  where  seal 
is  omitted  from  writ  of  attachment  by  mistake,  Federal  court  will 
regard  it  as  amended,  If  so  amendable  under  State  laws;  Cotter  y. 
Ala.,  etc.,  R.  Co.,  61  Fed.  749,  22  U.  S.  App.  372,  holding  that  Cir- 
cuit Court  of  Appeals  may  affix  seal  to  a  writ  of  error. 

22  How.  48-56,  16  L.  269,  NELSON  v.  LBLAND. 

Supreme  Court. —  Question  of  jurisdiction  of  District  Court  Is  a 
proper  one  for  appeal  to  Supreme  Court  of  United  States,  p.  49. 

Cited  and  principle  applied  in  Williamson  v.  Middlesex  Com. 
Pleas,  42  N.  J.  L.  393,  holding  judgment  entered  in  Justice's  Court, 
without  jurisdiction.  Is  reviewable;  Henen  v.  The  B.  &  O.  R.  R.  Co., 
17  W.  Va.  889,  and  Akerly  v.  Vilas,  24  Wis.  169,  1  Am.  Rep.  169, 
both  holding  order  of  State  court,  removing  case  to  Federal  court,  is 
reviewable  by  State  Supreme  Court 

Collision. —  Master  of  steamer  who,  seeing  light  ahead,  did  not 
atop,  is  at  fault  in  the  event  of  collision,  p.  55. 

Cited  and  principle  applied  in  The  Free  State,  1  Brown,  266,  F. 
C.  5,090,  holding  propeller,  meeting  sailing  vessel,  is  under  no  ob- 
ligation to  slacken  speed,  no  danger  being  apparent;  The  Golden 
Grove,  13  Fed.  698,  holding  steamer,  not  slackening  speed  wnen 
collision  was  imminent,  liable;  The  State  of  Alabama,  17  Fed.  853, 
holding  steamer  at  fault  for  not  reducing  speed  in  fog. 

Collision. —  Flat-boat  held  at  fault  for  not  having  a  light  in  a  con- 
spicuous place,  p.  55. 

Cited  and  principle  applied  in  The  Frank  Moffat,  2  Flipp.  297,  F. 
C.  5,060,  holding  propeller  at  fault  for  not  exhibiting  a  proper  light; 
The  Ontario,  2  Low.  44,  F.  C.  10,543,  holding  vessel  not  having  stat- 
ute lights  is  presumed  to  be  in  fault,  in  collision  with  vessel  that 
should  have  given  way. 

Collision. —  Flat-boat,  descending  narrow  stream,  broadside  on, 
not  having  oars  out  at  each  end,  and  without  conspicuous  lights, 
held  at  fault  in  collision,  p.  56. 

Admiralty  jurisdiction  extends  to  all  navigable  waters,  and  to 
<!ommerce  thereupon,  except  commerce  exclusively  within  a  State, 
p.  56. 

Cited  and  principle  applied  in  In  re  Garnett,  141  U.  S.  15,  16,  35 
L.  634,  635,  11  S.  Ct.  843,  844,  holding  maritime  law  of  limited  lia- 
bility is  in  force  upon  navigable  rivers;  The  Sarah  Jane,  1  Low. 
204,  205,  F.  C.  12,349.  holding  admiralty  has  jurisdiction  of  libel  for 
wages,  against  vessel  on  navigable  waters  entirely  within  one  State; 
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Steamboat  Belfast  v.  Boon,  41  Ala.  63»  holding  valid,  State  law  au- 
thorizing lien  on  vessel  navigating  an  interior  river  above  tide  water; 
Walters  v.  Steamboat  Mollie  Dozier,  24  Iowa,  197,  199,  95  Am.  Dee. 
725,  726,  holding  admiralty  has  cognizance  of  collision  on  navigable 
river;  Smith  v.  United  States,  1  Wash.  Ter.  268,  holding  marine 
torts  upon  tide  waters  within  a  county,  are  within  Federal  Jurisdic- 
tion. Cited  in  32  Am.  Dec.  67,  note  on  territorial  limit  of  admiralty 
Jurisdiction,  collecting  authorities. 

Distinguished  in  Western  Transp.  Co.  v.  The  Great  Western,  29 
Fed.  Oas.  787,  holding  admiralty  has  Jurisdiction  of  all  cases  arising 
on  great  lakes,  and  navigable  waters  connected  with  them  or  the 
ocean. 

Admiralty. —  Temporary  interruption  of  navigation  of  a  river,  by 
low  water,  does  not  destroy  its  character  as  a  navigable  river,  within 
the  Federal  admiralty  Jurisdiction,  p.  56. 

Cited  and  principle  applied  in  The  Steamboat  Cheeseman  v.  Two 
Ferry-Boats,  2  Bond,  371,  373,  F.  C.  2,633,  holding  admiralty  Jurisdic- 
tion extends  to  the  Ohio;  Chlsolm  v.  Caines,  67  Fed.  292,  holding 
navigable  creek,  leading  into  private  lands,  is  not  public  navigable 
waters. 

Miscellaneous. —  Cited  to  point  that  damages  were  allowed  for 
sinking  flat-boats  in  The  Steamboat  Cheeseman  v.  Two  Ferry-Boats, 
2  Bond,  373,  F.  C.  2,633,  holding  property  adrift  is  subject  to  salvage 
service;  Maltby  v.  Steam  Derrick-Boat,  3  Hughes,  482,  F.  C.  9,000. 
holding  raised  derrick-boat  subject  to  salvage.  Cited  to  point  Ihat 
suit  in  rem  may  be  prosecuted  wherever  property  Is  found,  in  The 
Propeller  Commerce,  1  Black,  581,  17  L.  110,  reasserting  rule;  The 
Maggie  Hammond,  9  Wall.  457,  19  L.  780,  holding  maritime  lieu 
given  by  foreign  Jurisdiction,  may  be  enforced  here,  though  parties 
are  foreigners;  Town  v.  The  Western  Metropolis,  24  Fed.  Caa.  93, 
holding  maritime  torts  are  cognizable  wherever  vessel  may  be 
apprehended. 

22  How.  56-69,  16  L.  256,  SPRINGFIELD  TOWNSHIP  v.  QUICK. 

Fabllc  lands  —  School  lands. —  While  the  act  of  Congress  re- 
quires proceeds  of  sale  of  sixteenth  section,  in  each  township,  to  be 
used  exclusively  for  schools  therein,  yet  it  is  competent  for  a  State 
legislature  to  equalize  the  school  funds  of  the  several  townships 
by  adding  funds  thereto  from  other  sources,  so  long  as  none  of  the 
congressional  grant  is  diverted,  p.  69. 

Cited  and  principle  applied  in  Davis  v.  Indiana,  94  U.  S.  794,  24 
L.  321,  holding  congressional  fund  cannot  be  diminished  by  divert- 
ing to  other  township,  money  received  from  its  section  of  public 
land. 


923  Notes  on   U.   S.   Reports.  22  How.  6^-83 

22  How.  60-76,  16  L.  292,  KOCK  v.  BMMERLING. 

Brokers. —  Agpent  making  sale  of  realty,  upon  terms  acceptable 
to  vendor,  his  principal,  is  entitled  to  the  usual  compensation,  though 
principal  refuse  to  complete  it  by  executing  the  necessary  writings, 
p.  74. 

Oited  and  principle  applied  in  Albion  P.  Mln.  Go.  y.  Wyllie,  77  Fed. 
550,  42  U.  S.  App.  214,  holding  agent  procuring  contract  which  prin- 
cipal Is  unable  to  fulfil,  is  entitled  to  commissions;  Hale  v.  Kumler, 
85  Fed.  165,  166,  54  U.  S.  App.  694,  695,  holding  broiler  not  entitled 
to  commission  where  performance  was  not  prevented  by  wrongful 
conduct  of  principal;  Birmingham  L.  &  L.  Go.  v.  Thompson,  86  Ala. 
150,  5  So.  474,  and  Gonzales  v.  Broad,  57  Gal.  226,  allowing  broker 
commission,  who  procures  a  purchaser  able,  ready,  and  willing  to 
buy,  who  afterwards  refuses  to  purchase  because  of  defect  in  title; 
as  also  In  Roberts  v.  Kimmons,  65  Miss.  335,  3  So.  737,  Kyle  v. 
Rippey,  20  Or.  454,  26  Pac.  310,  Gheatham  v.  Yarbrough,  90  Tenn. 
79,  16  S.  W.  1076,  Plant  v.  Thompson,  42  Kan.  667,  16  Am.  St.  Rep. 
514,  22  Pac.  727,  Moses  v.  Bierling,  31  N.  Y.  464,  and  Reynolds  v. 
Tompkins,  23  W.  Va.  234,  all  allowing  agent  commission,  where  sale 
results  from  his  efforts,  though  made  by  owners;  Garcelon  v.  Tib- 
betts,  84  Me.  152,  24  Atl.  798,  refusing  agent  commission  where 
purchaser  refused  to  buy  unless  warranty  deed  was  given;  Holden 
y.  Starks,  159  Mass.  604,  38  Am.  St.  Rep.  451,  34  N.  E.  1070,  allow- 
ing agent  commission,  though  purchaser  could  plead   statute  of 
frauds  to  contract;  McGreery  v.  (Green,  38  Mich.  182,  185,  provision 
that  joint  owner  should  have  commission  on  sales  effected,  means 
sales  of  which  he  was  the  procuring  cause;  Hamlin  v.  Schulte,  34 
Minn.  536,  27  N.  W.  302,  Bailey  v.  Chapman,  41  Mo.  538,  and  De 
Cordova  v.  Bahn,  74  Tex.  645,  12  S.  W.  845,  allowing  commission 
where  sale  was  not  consummated  through  failure  of  principal  to 
comply  with  terms;  Hayden  v.  GriUo,  26  Mo.  App.  293,  295,  hold- 
ing defective,  petition  failing  to  allege  that  agent  secured  a  pur- 
chaser able  and  ready;  Hinds  v.  Henry,  36  N.  J.  L.  332,  in  action  for 
money,  payable  on  contingency,  it  must  be  proved  that  contingency 
has  happened,  or  was  prevented  by  other  party;  Slbbald  v.  Beth- 
lehem I.  Co.,  83  N.  Y.  382,  38  Am.  Rep.  444,  refusing  compensation 
where  agency  had  been  terminated  in  good  faith;  Stewart  v.  Mather, 
32  Wis.  349,  350,  query,  whether  broker  offering  himself  as  pur- 
chaser would  be  entitled  to  commission.    Cited,  dissenting  opinion, 
Budd  y.  Zaller,  62  Mo.  246,  majority  holding  broker  should  have 
examined  title  before  applying  loan,  and  was  agent  for  that  pur- 
];K>se,  and  was  not  entitled  to  commission. 

22  How.  75-«,  16  L.  253,  MORRILL  v.  GONE. 

Principal  and  agent. —  Agent  authorized  to  sell  land  for  cash,  or 
on  secured  notes,  could  not  exchange  or  accept  personal  security, 
and  a  sale  and  conveyance  in  violation  of  the  autliority.  Is  void,  p.  81. 
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Cited  and  principle  applied  in  Woodward  v.  Jewell,  140  U.  S. 
253.  35  L.  481,  11  S.  Gt  786,  holding  power  authorized  agent  to  seU 
for  cash,  but  not  to  exchange;  Kleinhaas  v.  Jones,  68  Fed.  746,  37 
U.  S.  App.  185,  declaring  that  acts  of  special  agent,  to  be  bind- 
ing, must  be  clearly  authorized. 

Principal  and  agent. —  Where  deed  was  apparently  within  the 
scope  of  agent's  power  of  attorney,  and  admitted  the  payment  of  the 
consideration,  it  was  prima  facie  evidence  of  conveyance  of  legal 
title,  pp.  82-83. 

Cited  in  Clements  v.  Macheboeuf,  92  U.  S.  425,  23  L.  507,  holding 
burden  is  on  party  to  prove  deed  executed  by  his  attorney,  is  in- 
valid for  matters  not  appearing  on  its  face. 

22  How.  83-87,  16  L.  300,  CUCULLU  v.  EMMERLING. 

Appeal  and  wror. —  Where,  in  conformity  with  the  Louisiana 
practice,  the  Circuit  Court  in  that  State  found  the  facts  <^  the 
case,  in  the  form  of  a  special  verdict,  the  Supreme  Court  cannot 
review  these  facts  in  the  absence  of  a  bill  of  exceptions,  p.  86. 

No  citations. 

22  How.  87-89,  16  L.  237,  HODGB  v.  WILLIAMS. 

Api>eal  and  wror. —  Writ  of  error,  describing  real  plaintiff  In  er- 
ror as  defendant  in  error,  and  vice  versa,  is  fatally  defective  and 
cannot  be  amended,  p.  88. 

Cited  and  principle  applied  in  City  of  W'ashington  v.  Dennison, 
6  Wall.  496,  18  L.  863,  holding  writ  of  error  not  sealed  until  eleven 
days  after  judgment,  cannot  operate  as  a  supersedeas;  The  Pro- 
tector, 11  Wall.  86,  20  L.  48,  dismissing  appeal  in  admiralty,  taken 
in  different  name;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  345,  39 
L.  726,  15  S.  Ct  027,  holding,  under  statute,  name  in  writ  of 
error  could  be  substituted;  Mut.  L.  Ins.  Co.  v.  Phinney,  76  Fed. 
619,  48  U.  S.  App.  81,  holding  appellate  court  is  without  jurisdic- 
tion where  record  does  not  show  that  writ  of  error  has  been  filed  in 
trial  court;  City  of  Waxahachie  v.  Coler,  92  Fed.  285,  286,  holding, 
under  statute.  Circuit  Court  of  Appeals  is  without  jurisdiction,  if 
writ  of  error  is  not  issued  within  six  months;  Molandin  v.  Col.  C. 
R.  R.  Co.,  3  Colo.  175,  holding  causes  can  only  be  In  higher  court 
when  properly  removed  by  appeal  or  writ  of  error;  Loring  v.  Wlt- 
tlch,  16  Fla.  325,  quashing  writ  of  error,  omitting  parties;  Deans 
V.  Wilcoxon,  18  Fla.  548,  declaring  it  essential  to  jurisdiction  that 
writ  of  certiorari  be  returned  with  transcript  sought  to  be  quashed; 
Player  v.  Bokenfohr,  24  So.  473  (Fla.),  striking  transcript  of  record 
from  the  docket,  when  no  writ  of  error  had  ever  issued. 

Distinguished  in  County  Commrs.  v.  A.  &  P.  R.  R.  Co.,  3  N.  Mex. 
436,  437,  438,  9  Pac.  521,  522,  holding  teste  to  writ  of  error,  being  a 
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mere  matter  of  form,  may  be  amended;  Colter  v.  Ala.,  etc.,  R.  Co., 
61  Fed.  750,  22  U.  S.  App.  372,  holding  that  Circuit  Court  of  Appeals 
can  affix  a  seal  to  a  writ  of  error. 

22  How.  80-96,  16  L.  321.  UNITED  STATES  v.  GAILBRAITH. 

Public  lands.— Mexican  grant  in  California  held  void  because 
subsequent  to  American  occupancy;  no  actual  possession  thereun- 
der,  and  genuineness  of  governor's  signature  was  questionable,  p.  96, 

Cited  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L. 
204,  without  particular  application;  referred  to  in  United  States  v. 
Gailbraith,  2  Black,  401,  17  L.  449. 

22  How.  96-111,  16  L.  323,  BANK  OF  PITTSBURGH  v.  NEAL. 

Bills  and  notes.— Party  intrusting  negotiable  instrument  signed 
in  blank  to  another  gives  him  implied  authority  to  fill  up  blanks, 
and  is  liable  to  a  bona  fide  purchaser,  pp.  107-108. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Murray  v.  Lardner,  2  Wall.  121,  17  L.  859,  holding  bona  fide  pur- 
chaser of  coupon  bonds  unaffected  by  want  of  title  in  vendor; 
Davidson  v.  Lanier,  4  Wall.  457,  18  L.  380,  holding  as  between 
parties  burden  is  on  drawer  of  paper  signed  in  blank,  that  agree- 
ment as  to  filling  it  up  was  violated;  Mich.  Bank  v.  Eldred,  9  Wall. 
550,  19  L.  766,  reasserting  rule;  Angle  v.  N.  W.  Mut.  L.  I.  Co.,  92 
U.  S.  331,  23  L.  556,  holding  party  could  not  alter  what  is  written 
or  printed;  Collins  v.  Gilbert,  94  U.  S.  754,  24  L.  170,  holding  title 
of  bona  fide  holder  unaffected  by  fact  that  his  vendor  had  mis- 
appropriated it;  Railroad  Co.  v.  Nat.  Bank,  102  U.  S.  40,  26  L.  71, 
holding  bona  fide  holder  unaffected  by  prior  equities  of  which  he 
had  no  notice;  Pana  v.  Bowler,  107  U.  8.  542.  27  L.  429,  2  S.  Ct. 
715,  holding  Irregularity  in  election  does  not  throw  on  plaintiffs 
burden  of  proving  they  are  holders  for  value;  Bingham  v.  Reddy, 
5  Ben.  274,  F.  C.  1,414.  holding  striking  out  of  words  "  after  date," 
part  of  printed  blank,  not  such  an  alteration  as  to  invalidate  note; 
Cobum  V.  Webb,  56  Ind.  98,  26  Am.  Rep.  16,  holding  one  cannot 
recover  on  note  altered  in  some  material  part;  Doll  v.  Rizotti,  20 
La.  Ann.  265,  96  Am.  Dec.  401,  holding  that  possession  of  negotiable 
paper  carries  title  with  It  to  holder;  Breekenridge  v.  Lewis,  84 
Me.  356,  30  Am.  St.  Rep.  356,  24  Atl.  865,  holding  party  liable  on 
note  fraudulently  written  by  person  to  whom  he  intrusted  it;  Mar- 
ket, etc.,  Bank  v.  Sargent,  85  Me.  351,  35  Am.  St  Rep.  378.  27  Atl. 
193,  holding  indorsee  for  value  unaffected  by  oral  agreement  be- 
tween principal  and  agent  limiting  amount  for  which  note  should 
be  perfected;  Greenfield  S.  Bank  v.  Stowell,  123  Mass.  198,  25  Am. 
Rep.  69,  increasing  amount  of  note  by  one  maker  avoids  it  as  to 
others  not  consenting,  even  in  hands  of  bona  fide  holder;  N.  O.,  etc., 
B.  B.  V.  Miss.  College,  47  Miss.  564,  Hamilton  v.  Marks,  63  Mo.  175, 
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and  Seybel  v.  Bank,  54  N.  Y.  300,  301,  13  Am.  Rep.  591,  593,  de- 
claring that  bona  fide  holder  of  lost  bond  may  recover  thereon, 
though  he  had  a  suspicion  of  defect  In  title  and  was  guilty  of 
gross  negligence;  Magee  v.  Badger,  34  N.  Y.  249,  90  Am.  Dec.  693, 
and  State  Bank  of  Ohio  y.  Hoge,  35  N.  Y.  69,  holding  law  does 
not  Impose  on  a  bona  fide  holder  of  commercial  paper  the  duty 
of  active  Inquiry;  Coler  v.  Board  of  Comrs.,  6  N.  Mex.  128,  27  Pac. 
628,  holding  bond  could  not  be  Impeached  in  hands  of  bona  fide 
holder  except  for  want  of  jurisdiction  In  county  commissioners; 
Waldron  v.  Young,  9  Helsk.  782,  holding  surety  liable  to  payee, 
though  agent  violated  instructions  In  filling  blank;  Frazier  v.  Gains, 
2  Baxt  97,  holding  principal  liable  where  amount  filled  In  exceeded 
th^r  expectations,  though  note  be  non-negotiable;  Whittle  v.  H.  & 
L.  N.  Bank,  7  Tex.  Civ.  App.  618,  26  S.  W.  1012,  where  party  fraudu- 
lently negotiated  drafts,  signer  liable  to  bona  fide  holder;  Frank 
V.  Lillenfeld,  33  Gratt  385,  holding  signer  of  bank  note  liable, 
though  its  purpose  be  perverted;  Snyder  v.  Van  Doren,  46  Wis.  609, 
32  Am.  Rep.  744,  1  N.  W.  289,  holding  additional  signature  on  note 
signed  In  blank  does  not  discharge  first  signer;  Johnston  H.  Co.  v. 
McLean,  57  Wis.  264,  46  Am.  Rep.  40,  15  N.  W.  179,  holding  maker 
liable  though  blank  was  filled  with  larger  sum  than  signer  au- 
thorized; Johnson  v.  Weed,  etc.,  Mfg.  Co.,  79  N.  W.  237  (Wis.), 
holding  vice-president  of  corporation  Intrusted  with  note  Indorsed 
in  blank  is  authorized  to  fill  up  blanks,  and  bind  the  cori)oratlon 
as  an  Indorser.  Cited  in  5  Am.  Rep.  267,  note  as  to  effect  of 
suspicious  circumstances  upon  title  to  commercial  paper,  collect- 
ing authorities.  Cited  without  particular  application  In  Cooke  v. 
United  States,  12  Blatchf.  59,  F.  C.  3,178. 

Distinguished  in  Ellis  v.  Walt,  4  S.  Dak.  459,  57  N.  W.  231,  holding 
mortgage  Invalid  where  executed  in  blank  and  agent  raised  au- 
thorized sum. 

Bills  and  notes.— When  an  SLg^nt  Intrusted  with  eight  bills  of 
exchange,  accepted  in  blank  by  his  principal,  four  purporting  to 
be  first  of  exchange  and  four  second  of  exchange,  sells  them  sepa- 
rately to  bona  fide  purchasers,  the  acceptor  Is  liable  for  each  draft 
so  sold,  p.  111. 

Miscellaneous.— Apparently  miscited  in  Lewis  v.  New  Orleans 
Sav.  Inst,  33  La.  Ann.  1466. 

22  How.  111-118.  16  L.  329,  INSURANCE  CO.  OF  THE  VALLEY 
OF  VIRGINIA  V.  MORDBCAI. 

Insurance  of  freight  for  a  round  voyage  with  port  of  discharge 
covers  freight  On  outward  or  homeward  voyage  to  the  amount  of 
the  valuation,  p.  118. 

Cited  and  principle  applied  in  Lincoln  v.  B.  M.  Ins.  Co.,  159  Mass. 
341,  34  N.  E.  457,  holding  while  vessel  was  unloading,  policy  covered 
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freight  of  voyage  then  ending,  and  not  of  succeeding  voyage.    Cited 
in  28  Am.  Dec.  226,  note  on  this  topic. 

InBurance.— Question  whether  Insurance  company  was  released 
from  policy  by  unseaworthiness  of  vessel  not  having  been  raised 
in  lower  court,  or  noted  In  bill  of  exceptions,  fact  of  a  condemna- 
tion for  that  cause  cannot  be  urged  in  defense  on  appeal,  p.  117. 

22  How.  118-129,  16  L.  301,  BREWSTER  v.  WAKEFIELD. 

Interest.— After  maturity  of  contract  for  payment  of  money  at 
a  given  time  with  Interest  at  a  given  rate,  rate  of  interest  is  gov- 
erned by  statute,  and  not  by  the  contract,  p.  127. 

Rule  approved  and  followed  in  Bumhisel  v.  Firman,  22  Wall.  176, 
22  L.  768,  Holden  v.  Trust  Co.,  100  U.  S.  74,  25  L.  568,  In  re  Barten- 
bach,  11  N.  B.  R.  63,  2  Fed.  Cas.  957,  Sherwood  v.  Moore,  35  Fed. 
109,  Newton  v.  Kennerly,  31  Ark.  627,  629,  25  Am.  Rep.  593,  594, 
Hicks  V.  Coody,  49  Ark.  428,  5  S.  W.  714,  Clark  v.  Russell,  1  Colo. 
52,  Bums  V.  Anderson,  68  Ind.  205,  34  Am.  Rep.  252,  Richards  v. 
McPherson,  74  Ind.  163,  Robinson  v.  Kinney,  2  Kan.  190,  RlUlng 
V.  Thompson,  12  Bush,  311,  Duran  v.  Ayer,  67  Me.  152,  Eaton  v. 
Boissonnault,  67  Me.  541,  543,  24  Am.  Rep.  53,  54,  Brown  v. 
Hardcastle,  63  Ind.  491,  ColUer  v.  Field,  1  Mont  625,  626,  Pearce 
V.  Hennessy,  10  R.  I.  226,  Langston  v.  Railroad,  2  S.  C.  254,  and 
Perry  v.  Taylor,  1  Utah,  66.  Cited  and  principle  applied  In  Sher- 
wood V.  Roundtree,  32  Fed.  122,  presuming  authority  to  make  a 
usurious  loan  where  agency  is  general;  Casteel  v.  Walker,  40  Ark. 
123,  48  Am.  Rep.  9,  holding  note  payable  one  day  after  date  bears 
specified  interest  until  paid;  Etnyre  v.  McDanlel,  28  111.  203,  and 
Gray  v.  Briscoe,  6  Bush,  691,  holding  order  to  pay  money  with  10 
per  cent  interest  from  date,  bears  that  rate  until  Judgment;  Eaton 
V.  Truesdail,  40  Mich.  6,  holding  mortgage  deed,  a  distinct  security, 
bore  interest  at  statutory  rate;  Buchtel  v.  Mason,  67  Mich.  606,  35  N. 
W.  172,  holding  interest  on  note,  not  payable  in  installments,  can- 
not be  added  to  principal  at  maturity;  O'Brien  v.  Young,  95  N.  Y. 
430,  47  Am.  Rep.  65,  holding  Judgment  drew  Interest  at  new  statu- 
tory rate  from  date  new  act  went  into  effect;  Hazard  v.  Maxon,  1 
Wash.  Ter.  586,  one  claiming  more  interest  than  legal  rate  must 
show  language  of  contract  is  clear  and  certain;  Farmers'  L.  &  T. 
Co.  V.  Nor.  P.  R.  Co.,  94  Fed.  455,  after  maturity  legal  rate  governs 
interest  on  coupons  in  absence  of  provision  in  contract  Cited  in 
6  Am.  Dec.  190,  and  69  Am.  Dec.  348,  note  on  this  topic,  collecting 
authorities,  as  also  in  30  Am.  Rep.  47^  49,  50,  and  47  Am.  Rep.  70. 
Cited,  without  particular  application,  in  Sanford  v.  Sav.  &  L.  Soc., 
80  Fed.  61,  Smith  v.  Tatman,  71  Ind.  176,  and  Ritter  v.  Phillips, 
53  N.  Y.  590. 

The  following  cases  refuse  to  follow  Brewster  v.  Wakefield,  and 
attack  its  reasoning:    Cromwell  v.  County  of  Sac,  96  U.  S.  61,  24 
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L.  687,  holding  under  law  of  Iowa  municipal  bonds  draw  specified 
rate  after  maturity,  as  does  a  judgment  upon  them;  Shaw  v.  Rigby, 
84  Ind.  377,  43  Am.  Rep.  98,  overruling  cases  following  Brewster 
V.  Waliefield,  and  holding  specified  rate  of  interest  governs  after 
maturity;  Hand  v.  Armstrong,  18  Iowa,  325,  and  Union  I.  for  S. 
V.  Boston,  129  Mass.  92,  94,  95,  37  Am.  Rep.  312,  313,  314,  holding 
contract  rate  governs  after  maturity,  as  also  in  Borders  v.  Barber, 
81  Mo.  645,  Briscoe  v.  Kinealy,  8  Mo.  App.  83,  Kellogg  v.  Lavender^ 
15  Neb.  260,  48  Am.  Rep.  340,  18  N.  W.  40,  Overton  v.  Bolton,  9 
Heisk.  768,  24  Am.  Rep.  371,  and  Barbour  v.  Tompkins,  31  W.  Va. 
421,  7  S.  E.  7.    DisUnguisbed  in  Hubbard  v.  Callahan,  42  Conn.  533, 

19  Am.  Rep.  571,  holding  where  in  a  bill  interest  after  maturity  i» 
expressly  reserved,  it  is  regarded  as  interest  not  as  damages;  Hovey 
V.  Edmison,  3  Dak.  Ter.  467,  468,  475,  22  N.  W.  602,  603,  606,  hold- 
ing valid  contract  to  pay  interest  on  unpaid  interest;  Capen  v. 
Crowell,  66  Me.  284,  and  Davis  v.  Hendrie,  1  Mont.  504,  where  a 
rate  was  stipulated  until  note  should  be  paid;  McLane  v.  Abrams» 
2  Nev.  203,  204,  207,  holding,  under  local  statute,  that  rate  of  in- 
terest after  breach  is  the  contract  rate;  Spencer  v.  Maxfield,  16 
Wis.  180,  see  rehearing,  545,  546,  holding,  under  statute,  that  con- 
tract rate  prevaQs  after  maturity. 

Appeal  and  error.— Law  of  territory  abolishing  distinction  be- 
tween law  and  equity  cases,  and  declaring  all  appeals  shall  be  by 
writ  of  error,  cannot  ri*gulate  Federal  process,  and  bill  in  equity 
Is  properly  brought  up  from  Circuit  Court  by  appeal,  p.  128. 

Cited  and  principle  applied  in  Walker  v.  Dreville,  12  Wall.  442» 

20  L.  430,  dismissing  writ  of  error  bringing  up  suit  In  equity;  Mur- 
dock  V.  Memphis,  20  Wall.  622,  22  L.  439,  holding,  under  act  of 
1867,  Supreme  Court  ha«  jurisdiction  to  examine  only  Federal  ques- 
tions; Idaho  &  O.  L.  Co.  v.  Bradbury,  132  U.  S.  515,  33  L.  437,  10 
S.  Ct  179,  dismissing  writ  of  error,  and  considering  ease  as  pending 
upon  appeal  alone;  Fleitas  v.  Richardson,  147  U.  S.  544,  37  L.  275, 
13  S.  Ct.  432,  declaring  that  case  belonged  to  equity  side. 

Mortgages  —  Parties.— In  suit  to  foreclose,  a  subsequent  mort- 
gagor is  not  a  necessary  party,  and  if  made  party  need  not  Join  in 
appeal  when  he  did  not  appear  or  contest  amount  of  plaintiff's 
claim,  which  was  the  only  point  in  dispute,  p.  129. 

Cited  and  principle  applied  in  Mer.  Trust  Co.  v.  Railway  Co.,  58 
Fed.  12,  16  U.  S.  App.  37,  holding  defunct  corporation  having  no 
interest  in  proceeding  is  not  a  necessary  party  to  an  appeal;  Louis- 
ville, etc.,  Ry.  Co.  v.  Pope,  74  Fed.  5,  6,  46  U.  S.  App.  25,  holding 
party  without  interest  is  not  a  necessary  party  to  an  appeal. 

22  How.  129-132,  16  L.  294,  ROACH  v.  CHAPMAN. 

Admiralty.— A  contract  to  build  a  ship  or  supply  materials  for 
the  purpose  is  not  a  maritime  contract,  p.  132. 
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Cited  and  principle  applied  in  Edwards  v.  Elliott,  21  Wall.  555, 
22  L.  492,  13  Am.  Rep.  275,  n..  The  Brig  Antelope,  2  Ben.  406,  F.  C. 
482,  Smith  v.  The  Royal  George,  1  Woods.  293,  294,  F.  0.  13,102, 
McCaskey  v.  The  Coal  Bluff  No.  2,  15  Fed.  Cas.  1261,  Bees  v.  Steam- 
boat G«n.  Terry,  3  Dak.  Ter.  161,  13  N.  W.  534,  and  Slnton  v.  Steam- 
boat Roberts,  46  Ind.  479,  all  holding  that  a  maritime  lien  does  not 
arise  on  a  contract  to  furnish  materials  for  building  a  ship;  The 
Glide,  167  U.  S.  620,  42  L.  301,  17  S.  Ct  935.  holding  that  enforce- 
ment in  rem  of  lien  upon  vessel,  created  by  State  statute  for  re- 
pairs and  supplies  in  home  port,  is  exdusiyely  within  admiralty 
jurisdiction  of  Federal  courts;  The  Ship  Norway,  3  Ben.  165,  F.  C. 
10,359,  and  The  Pacific,  5  Hughes.  265,  9  Fed.  125,  holding  ad- 
miralty without  jurisdiction  of  suit  in  rem  for  supplies  for  building 
ship,  though  State  law  gives  lien,  as  also  in  The  J.  C.  Rich,  46  Fed. 
137;  Foster  v.  Ellis,  5  Ben.  83,  F.  C.  4,908,  and  Scull  v.  Shakespear, 
75  Pa.  St  304,  reasserting  rule,  as  also  in  Young  v.  The  Ship 
Orpheus,  2  Cliff.  38,  F.  C.  18,169,  The  Count  De  Lesseps,  17  Fed. 
461,  The  Scow  M.  Tuttle  v.  Buck,  23  Ohio  St  567,  13  Am.  Rep.  272, 
and  Steamer  Petrel  v.  Dumont,  28  Ohio  St  609,  22  Am.  Rep.  399; 
The  Iosco,  1  Brown,  496,  F.  C.  7,060,  holding  work  was  done  in 
building  vessel,  and  admiralty  was  without  jurisdiction;  The  Eliza 
Ladd,  3  Sawy.  521,  523,  F.  C.  4,364.  holding  maritime  contract  to 
furnish  ship  means  of  propulsion;  Hardy  v.  The  Steamer  Ruggles, 
2  Hughes,  81,  F.  C.  6,062,  holding  it  was  an  old  vessel  rebuilt,  and 
there  was  a  maritime  lien;  In  re  Glenmont,  32  Fed.  704.  and  The 
Glenmont,  34  Fed.  403,  holding  original  contract  included  all  mate- 
rials necessary  to  make  vessel  serviceable,  and  there  was  no  lien 
for  stores,  fuel,  etc.;  The  Paradox,  61  Fed.  861,  holding  contract 
for  machinery  for  completion  of  vessel  is  not  enforceable  in  ad- 
miralty; Avrill  V.  Steamer  Alabama  Belle,  20  La.  Ann.  433,  holding 
contract  for  material  for  repair  of  boat  not  maritime;  McDonald  v. 
The  Nimbus,  137  Mass.  363,  where  vessel  was  taken  to  another 
I)ort  for  rigging,  etc.,  the  latter  were  held  to  be  furnished  in  her 
"  construction; "  Edwards  v.  Elliot,  34  N.  J.  L.  99,  The  Victorian,  24 
Or.  131,  133,  41  Am.  St  Rep.  843,  844,  32  Pac.  1042,  and  Baizley  v. 
The  Odorilla,  121  Pa.  St.  237,  15  Atl.  522,  1  L.  R.  A.  506,  holding 
remedy  given  for  enforcement  of  debts  contracted  In  building  a 
vessel,  is  not  within  exclusive  jurisdiction  of  Federal  courts;  Wil- 
son V.  Lawrence,  82  N.  Y.  411,  412,  holding  contract  for  sales,  after 
vessel  had  been  launched,  not  maritime;  Waddell  v.  Steamer  Daisy, 
2  Wash.  Ter.  82,  3  Pac.  619,  the  material  question  is,  was  the  ves- 
sel at  the  time  so  far  finished  as  to  be  reasonably  adapted  for  use; 
Thorsen  v.  Schooner  J.  B.  Martin,  26  Wis.  496,  7  Am.  Rep.  93, 
holding  contract  for  sails  for  vessel,  in  building,  is  non-maritime. 
Cited  in  32  Am.  Dec.  68,  note  on  territorial  limit  of  admiralty  juris- 
diction, collecting  authorities.  ,Cited  in  Hayford  v.  Cunningham, 
72  Me.  132,  declaring  that  lafe  decision  of  United  States  holds  that 
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admiralty  remedies  for  repairs  on  domestic  vessels  belong  exclu- 
sively to  admiralty  courts.  Cited,  without  particular  application, 
in  dissenting  opinion,  The  Lottawanna,  21  Wall.  592,  22  L.  667, 
The  J.  B.  Rumbell,  148  U.  S.  11,  37  L.  347,  13  S.  Ct  500.  The  Sarah 
Jane,  1  Low.  204,  F.  G.  12,349,  and  Haslett  v.  The  Enterprise,  11 
Fed.  Cas.  784. 

Distinguished  In  The  Dolphin,  1  Fllpp.  584,  F.  O.  3,973,  allowing 
lien  in  favor  of  underwriter  against  ship  for  premiums  due;  The 
Hiram  B.  Dixon,  33  Fed.  299,  holding  contract  to  furnish  neces- 
saries for  a  voyage,  though  vessel  be  not  yet  launched,  maritime; 
The  Manhattan,  46  Fed.  799,  holding  maritime  contracts  for  work 
and  material  to  complete  vessel  already  launched;  Pollock  v.  Clev. 
S.  B.  Ck>.,  56  Ohio  St  671,  47  N.  E.  584,  holding  work  of  placing 
engine  on  vessel,  an  incident  to  navigation. 

Admiralty.— State  law  giving  lien  on  vessel  for  supplies  for 
building  her  cannot  confer  Jurisdiction  on  Federal  District  Courts, 
p.  132. 

Cited  and  principle  applied  In  In  re  Surplus,  etc.,  of  the  Edith, 
11  Blatchf.  464,  F.  C.  4,283,  in  contract  whereof  admiralty  has  juris- 
diction, rights  may  exist  by  force  of  State  laws;  The  H.  B.  WiUard, 
52  Fed.  389,  and  The  H.  B.  WiUard,  53  Fed.  600,  holding  no  subject 
not  of  a  maritime  nature  can  be  brought  within  admiralty  jurift- 
diction  by  State  legislation,  as  also  in  Pile  Driver  B.  O.  A.,  69  Fed- 
1008;  The  William  Wlndom,  73  Fed.  497,  498,  holding  lien  given  by 
State  statute  for  work  done  after  she  is  launched,  not  enforceable 
in  admiralty;  Foster  v.  The  Richard  Busteed,  100  Mass.  410,  1  Am. 
Rep.  125,  holding  enforcement  of  lien  created  by  State  law  for 
materials  furnished  in  building  vessels,  belongs  exclusively  to  State 
courts;  Globe  I.  W^orks  Co.  v.  The  John  B.  Ketcham,  2d.  100  Mich. 
589,  590,  43  Am.  St  Rep.  469,  470,  59  N.  W.  249,  holding  liens  for 
enforcement  of  contracts  for  materials  for  construction  of  ships  are 
enforceable  in  State  courts.  Cited,  without  particular  application, 
in  Briggs  V.  Light-Boats,  11  Allen,  184. 

Distinguished  in  The  Brig  America,  1  Low.  178,  F.  C.  289,  hold- 
ing admiralty  could  enforce  lien  against  vessel  given  by  State  stat- 
ute in  certain  cases  to  pilot  whose  services  had  been  refused;  War- 
ren V.  Kelley,  80  Me.  524,  525.  15  Atl.  50,  51,  holding  State  may 
extend  a  lien  based  upon  a  maritime  contract  to  parties  furnishing 
necessaries  to  vessel  in  home  port 

22  How.  132-141,  16  L.  366,  LE  ROY  v.  TATHAM. 

Patent. —  Application  of  a  newly-discovered  property  in  lead,  to 
known  objects,  through  known  means,  and  producing  a  new  and 
useful  result,  constitutes  a  patentable  process,  p.  137. 

Cited  and  principle  applied  in  Poillon  v.  Schmidt  6  Blatchf.  304, 
F.  C.  11,241,  holding  patent  not  invalidated  by  fact  that  air  instead 
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of  steam  had  been  made  self -packing  by  use  of  like  grooves;  An- 
drews V.  Carman,  13  Blatchf.  313,  F.  O.  371,  holding  "process  of 
constmcting  wells  tty  driving  instmment  into  the  ground,"  is  pat- 
entable; Wood  V.  Clev.  E.-M.  Co.,  30  Fed.  Cas.  432,  holding  pro- 
cess for  improvement  In  making  nuts,  patentable;  New  Process  Fer- 
mentation Co.  V.  Maus,  20  Fed.  731,  holding  that  a  person  cannot 
patent  a  result;  Amer.  S.  Co.  v.  Elkhart  Egg-Case  Co.,  84  Fed.  964, 
holding  use  of  elasticity  in  a  known  manner,  not  an  inventive  act 
Cited,  without  particular  application,  in  Cons.  B.  S.  Co.  v.  Det  S., 
etc.,  Co.,  59  Fed.  907.  Cited  in  dissenting  opinion  in  Stlmpson  v. 
Woodman,  10  Wall.  124,  19  L.  869,  majority  holding  it  was  not  a 
patentable  Invention  to  place  designs  on  roller  in  first  combination. 

22  How.  141-144,  16  L.  290,  CITY  OF  NEW  ORLEANS  v.  GAINES. 

Appeal  and  error. —  Where  record  shows  case  was  submitted 
without  a  jtiry,  and  there  are  no  facts  found  by  court,  nor  any  bill 
of  exceptions,  juclj?nient  must  be  affirmed,  p.  144. 

Appeal  and  error. —  Various  documents,  exhibited  with  defend- 
ant's answer  and  filed  in  the  lower  court,  cannot  be  considered  on 
appeal,  where  record  does  not  show  that  they  were  given  in  evi- 
dence at  trial,  pp.  143,  144. 

No  citations. 

22  How.  144-161,  16  L.  2W,  HALE  v.  GAINES. 

Public  lands. —  New  Madrid  certificate  could  not  be  located  on 
land  in  Arkansas,  in  1818,  because  it  was  unsurveyed  and  not  open 
to  entry;  nor  In  1838,  because  right  to  locate  there  expired  in  1823, 
p.  158. 

Cited  and  principle  applied  in  Gaines  v.  Hale,  26  Ark.  190,  de- 
claring New  Madrid  survey,  of  1838,  invalid  (see  dissenting  opinion, 
201,  217);  Gibson  v.  Chouteau,  39  Mo.  561,  and  Hammond  v.  Coleman, 
4  Mo.  App.  314,  both  holding  location  valid,  though  survey  had  not 
been  returned  to  recorder  within  a  year;  Hot  Springs  Cases,  92  U. 
8.  713,  23  L.  696,  holding  survey  of  said  four  sections,  never  re- 
turned to  recorder's  office,  did  not  appropriate  the  land. 

Supreme  Court. —  To  give  jurisdiction,  under  twenty-flffh  section 
of  Judiciary  act,  plaintiff  in  error  must  claim  for  himself  and  have 
a  personal  interest  in  the  subject  in  litigation;  he  cannot  allege 
an  outstanding  title  in  the  United  States,  as  adversely  decided  in 
the  State  court,  p.  160. 

Cited  and  principle  applied  in  Long  v.  Converse,  91  U.  S.  114, 
23  L.  235,  and  Miller  v.  Lancaster  Bank,  106  U.  S.  544,  545,  27 
L.  290,  1  S.  Ct  538,  both  holding  they  had  no  Jurisdiction,  where 
party  set  up  title,  claimed  under  United  States  statute,  for  a  third 
person,  in  whose  titie  he  had  no  interest;  as  also  in  Giles  v.  Littie, 
134  U.  S.  650,  33  L.  lOW,  10  S.  Ct  625. 
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Supreme  Court. —  Twenty-fifth  section  of  judiciary  act  gives  juris- 
diction, where  decision  of  State  conrt  is  against  the  validity  of  an 
authority  exercised  under  the  United  States,  not  where,  as  in  this 
case,  a  State  decision  was  in  favor  of  the  validity  of  the  land  de- 
partment's action,  p.  160. 

Cited  and  principle  applied  in  Missouri  t.  Andriano,  138  U.  S. 
501,  34  L.  1014,  11  S.  Ct.  387,  dismissing  case,  where  decision  of 
State  court  favored  the  right  claimed  under  Federal  statute;  dis- 
senting opinion,  Gaines  v.  Hale,  26  Ark.  218,  declaring  that  the 
pleading  of  this  cancellation,  by  secretary,  is  another  mode  of 
pleading  title  in  the  government 

Public  lands. —  A  prior  pre-emption,  set  up  as  an  outstanding 
title,  Is  void  as  to  lands  in  Arkansas,  reserved  from  sale  and  pre- 
emption by  Congress  in  1832,  p.  160. 

Cited  and  principle  applied  in  Gaines  v.  Hale,  26  Ark.  186,  188, 
holding  rights,  vested  under  act  of  1843,  as  against  the  govern- 
ment, only  after  its  passage;  Hutton  v.  Frisbie,  37  Cal.  493,  holding 
Congress  can  withdraw  land  from  pre-emption  laws,  any  time  be- 
fore payment    See  dissenting  opinion,  502. 

22  How.  161-174,  16  L.  332,  GONZALES  v.  UNITED  STATES. 

Public  lands. —  California  land  grant,  giving  specific  boundaries, 
also  stating  the  quantity,  the  concession  was  confirmed  for  the 
quantity  mentioned  inside  the  boundaries  described,  p.  173. 

No  citations. 

22  How.  174r-185,  16  L.  304,  UNITED  STATES  v.  ADDISON. 

Appeal  and  error. —  Writ  of  error,  bond  having  been  filed,  op- 
erates as  a  supersedeas,  p.  183. 

Cited  and  principle  applied  in  Slaughter-House  Cases,  10  Wall. 
291,  19  L.  920,  holding  writ  of  error  becomes  a  supersedeas,  when 
conditions  in  judiciary  act  are  complied  with;  Dueber,  etc.,  Co.  v. 
Fahys,  etc.,  Co.,  45  Fed.  698,  declaring  that  an  appeal  and  super- 
sedeas stop  the  eflPect  of  a  decree. 

Distinguished  in  Wilson  v.  North  Carolina,  169  U.  S.  598.  42  L. 
872,  18  S.  Ct  440,  122  N.  C.  1108J,  appx.,  where  judgment  of 
State  court  operated  of  itself  to  remove  the  party  from  office. 

Circuit  Court  of  District  of  Columbia  has  jurisdiction  where  judg- 
ment below  is  removal  from  office,  where  salary  is  $1,000  per  an- 
num, though  payable  monthly,  p.  184. 

Cited  and  principle  applied  In  United  States  v.  Addison,  6  Wall. 
297,  18  L.  920,  holding  court  had  jurisdiction  to  review  judgment 
of  ouster  against  officer;  Smith  v.  Whitney,  116  U.  S.  173,  29  L. 
603,  6  S.  Ct  573,  holding  Supreme  Court  has  appellate  jurisdiction 
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of  Judgment,  dismissing  petition  for  writ  of  prohibition  to  court- 
martial  convened  to  try  officer  for  offense  punishable  by  loss  of 
office;  Smith  v.  Adams,  130  U.  S.  176,  32  L.  898,  9  S.  Ct.  5(59,  hold- 
ing promise  by  third  person  to  grant  to  litigant  certain  lands  In 
case  of  successful  prosecution  of  suit,  will  not  confer  Jurisdiction; 
South  Carolina  v.  Seymour,  153  U.  S.  358,  38  L.  744,  14  S.  Ct.  873, 
holding  Judgment  denying  mandamus  against  commissioner  of  pat- 
ents, for  refusing  to  register  a  trade-mark,  cannot  be  reviewed  in 
absence  of  evidence  of  value  of  registration;  Auditors  v.  Benoit,  20 
Mich.  379,  4  Am.  Rep.  383,  holding  no  claim  can  be  enforced  against 
a  county  for  salary,  except  for  period  actually  served;  Gartslde  v. 
Gartslde,  42  Mo.  App.  515,  holding  suit  to  remove  trustee  or  re- 
quire a  bond,  was  within  the  Jurisdiction;  Dolan  v.  Mayor,  68  N.  Y. 
282,  23  Am.  Rep.  174,  holding  salary  may  be  considered  by  Jury  in 
assessing  damages  for  usurpation  of  office;  Dryden  v.  Swinbum, 
15  W.  Va.  248,  holding  Supreme  Court  had  Jurisdiction,  the  record 
showing  the  office  was  of  greater  value  than  $100.  Cited  to  point 
that  title  of  officer  can  be  inquired  Into,  when  he  is  suing  in  his 
own  right,  in  People  v.  Weber,  86  111.  285,  and  Wenner  v.  Smith,  4 
Utah,  245,  9  Pac.  298,  laying  down  same  rule. 

Appeal  and  error. —  Writ  of  error  is  a  common-law  writ,  p.  184. 

Cited  and  principle  applied  In  Muhlenberg  v.  Dyer,  65  Fed.  635, 
31  U.  S.  App.  109,  holding  application  for  mandamus  can  be  re- 
viewed only  by  writ  of  error,  not  by  appeal. 

Mandamus  will  not  issue  to  revise  and  enforce  a  Judgment  of 
removal  of  an  officer,  where  writ  of  error  and  bond  have  been  given 
to  effect  a  supersedeas,  though  the  term  for  which  relator  was 
elected  would  expire  before  the  case  could  be  heard  in  the  appel- 
late court  on  the  writ  of  error,  pp.  183,  184. 

m 

22  How.  185-191, 16  L.  ^1,  MAXWELL  v.  MOORE. 

Public  land. —  Clause  in  act  of  1812,  giving  bounty  lands  to  regu- 
lar soldiers,  which  invalidated  sales  before  patent  issued,  was  en- 
grafted on  act  of  1826,  which  permitted  soldier  to  relocate,  p.  191. 

Distinguished  in  Stephenson  v.  Wilson,  37  Wis.  489,  490,  holding 
deed  of  military  land,  executed  prior  to  the  issue  of  patent,  void. 

Cited  to  point  that  grants  of  land  or  money  to  soldiers,  are  re- 
peatedly spoken  of  as  bounties,  in  Five  Per  Cent  Cases,  110  U.  S. 
481,  28  L.  201,  4  S.  Ct  216,  holding  State  not  entitled  to  percentage 
on  lands  given  to  satisfy  military  land  warrants,  as  distinguished 
from  lands  sold  by  Congress. 

22  How.  192-193,  16  L.  336,  YERDEN  v.  COLEMAN. 

Supreme  Court. —  An  appeal  cannot  be  brought  from  State  court 
other  than  by  writ  of  error,  p.  193. 
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Cited  and  principle  applied  in  Dower  y.  Richards,  151  U.  S.  066. 
38  L.  308,  14  S.  Ct  455,  holding,  upon  writ  of  error  to  State  court, 
its  Judgment  ni>on  a  question  of  fact  cannot  be  reviewed. 

22  How.  193-214,  16  L.  306,  LYTLE  y.  ARKANSAS. 

Supreme  Court  has  jurisdiction,  under  twenty-fifth  section  of 
Judiciary  act,  to  revise  decision  of  State  court,  whether  based  upon 
fact  or  law,  which  is  against  validity  of  an  entry  of  land,  allowed 
by  land  officers,  p.  203. 

Rule  reaffirmed  in  Berthold  v.  McDonald,  22  How.  839,  16  L.  320. 
and  Magwire  y.  Tyler,  1  Black,  203,  17  L.  141.  Cited  In  91  Am. 
Dec.  197,  note  on  Judgments  of  State  courts,  reviewable  by  Unlte<I 
States  Supreme  Court,  collecting  cases. 

Distinguished  in  Cook  Co.  v.  Calumet,  etc..  Canal  Co.,  138  U.  S. 
653,  34  L.  1116,  11  S.  Ct.  441,  holding  validity  of  an  authority  is  not 
questioned,  every  time  an  act  done  by  it,  is  disputed;  Dower  v. 
Richards,  151  U.  S.  668,  38  L.  309,  14  S.  Ct  456,  limiting  the  rule,  and 
holding  decision  of  State  court,  upon  a  question  of  fact,  cannot  be 
reviewed. 

Supreme  Court,  on  error  to  a  State  court,  cannot  Interfere  with 
so  much  of  its  decree  adjudging  certain  land  patents  void,  as  pro- 
tects the  rights  of  innocent  parties,  and  those  founded  upon  the 
statute  of  limitations,  pp.  203,  204. 

Public  land. —  Adjudication  of  register  of  land  office,  Issuing  pre- 
emption certificate  and  patent,  may  be  revised  by  the  courts  as 
being  fraudulently  procured,  p.  203. 

Cited  and  principle  applied  in  Harkness  v.  Underbill,  1  Black. 
325,  17  L.  213,  and  Orchard  v.  Alexander,  157  U.  S.  380,  39  L.  740. 
15  S.  Ct  638,  both  holding  fraudulent  entry,  allowed  by  register,  may 
be  set  aside  by  commissioner;  Llndsey  v.  Hawes,  2  Black,  559,  17 
L.  268,  holding  decision  of  laud  officer  may  be  inquired  into;  John- 
son v.  Towsley,  13  Wall.  85,  20  L.  487  (2  Neb.  489),  holding  court 
will  correct  erroneous  issuance  of  patent  to  wrong  party;  Monroe 
Cattle  Co.  V.  Becker,  147  U.  S.  67,  37  L.  77,  13  S.  Ct  221,  holding 
issue  of  patent  does  not  preclude  owner  of  equitable  title  from  en- 
forcing; Began  v.  Land  Mortg.  Co.,  63  Fed.  195,  27  U.  S.  App.  346. 
holding  qualified  pre-emptor  not  deprived  of  his  right  to  land,  be- 
cause he  made  application  before  declaring  intentions  of  citizen- 
ship; United  States  v.  Railroad  Co.,  67  Fed.  959,  32  U.  S.  App.  272, 
holding  certification  of  lands  through  mistake  of  law,  not  void,  but 
voidable;  Wilson  v.  State,  47  Ark.  202!,  203,  1  S.  W.  72,  holding 
court  of  equity  could  vacate  deed  obtained  by  unintentional  false 
statement;  Poppe  v.  Atheam,  42  Cal.  615,  holding  that  decision 
of  secretary  of  interior  as  to  preliminary  steps,  could  not  be  revised; 
Vantongeren  v.  Heflfernan,  5  Dak.  Ter.  202,  224,  38  N.  W.  63,  74, 
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holding  courts  have  no  jurisdiction,  prior  to  patent,  to  pass  upon 
conflicting  claims;  Phillips  v.  George,  17  Kan.  422,  holding  hind  ' 
patent  could  be  attaclsed  for  fraud;  Cannon  v.  White,  16  La.  Ann.  90, 
holding,  one  obtaining  title  by  basing  his  demand  upon  habitation 
of  another,  holds  for  him;  Boyce  v.  Danz,  29  Mich.  151,  holding 
action  of  land  commissioner,  accepting  pre-emption  proofs.  Is  con- 
clusive In  collateral  proceedings;  Parsons  v.  Venzlte,  4  N.  Dale. 
470,  50  Am.  St-  Rep.  682,  61  N.  W.  1042,  holding  commissioner's 
power  to  cancel  entry,  unaffected  by  transfer  to  bona  fide  pur- 
chaser. Cited  in  12  Am.  Dec.  567,  20  Am.  Dec.  274,  note  on  this 
topic,  collecting  authorities;  63  Am.  Dec.  91,  note  on  right  to  mine, 
collecting  authorities. 

Cited  also  In  dissenting  oplnlous  in  Ex  parte  Hill  v.  Confederate 
States,  38  Ala.  485,  majority  holding  State  court  could  not  revise 
decision  of  commandant,  vacating  a  discharge;  Rutledge  v.  Murphy. 
51  Cal.  400,  majority  holding  court  will  not  review  land  officer's 
findings  of  fact;  Chapman  v.  Qulnn,  56  Cal.  282,  287,  majority  hold- 
ing reasonable  mles  of  land  office  will  not  be  interfered  with;  Kahn 
V.  Mln.  Co.,  2  Utah,  208,  majority  holding  patents,  unless  void  at 
issue,  is  conclusive  in  law  actions. 

Distinguished  in  Smiley  v.  Sampson,  1  Neb.  69,  holding  decision 
of  land  officers,  between  claimants  on  questions  of  fact,  are  con- 
clusive. 

22  How.  214-217,  16  L.  238,  BONDIBS  v.  SHERWOOD. 

Salvage. —  Parties  cannot  repudiate  their  contract  to  raise  ves- 
sel and  then  libel  it  for  salvage,  p.  216. 

Cited  and  principle  applied  in  The  Elfrlda,  172  U.  S.  194,  19  8. 
Ct  148,  refusing  to  set  aside  contract  for  salvage,  after  execution, 
because  compensation  is  excessive;  The  Alert,  56  Fed.  724,  holding 
contract  rate  would  apply;  dissenting  opinion.  The  Elfrlda,  77  Fed. 
767,  41  U.  S.  App.  585,  majority  setting  aside  agreement  for  ex- 
cessive salvage. 

Distinguished  In  Bowley  v.  Goddard,  1  Low.  157,  F.  C.  1,736, 
where  neither  steamer  was  to  be  paid,  unless  successful. 

Salvage. —  Query,  whether  suits  for  salvage  may  be  in  personam 
and  in  rem  jointly,  p.  217. 

Cited  and  principle  applied  in  Nott  v.  The  Sabine,  2  Woods,  212, 
F.  C.  10,366,  holding  nineteenth  admiralty  rule  was  Intended  to 
prohibit  joinder  of  proceedings  in  rem  and  in  personam  In  same 
libel  for  salvage. 

Admiralty. —  Query,  whether  admiralty  has  jurisdiction  of  sal- 
rage  case,  occurring  on  river  wholly  within  a  State,  p.  217. 

Cited  in  The  Sarah  Jane,  1  Low.  205,  F.  C.  12,349,  holding  ad- 
miralty has  jurisdiction  of  libel  against  vessel  on  navigable  waters 
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wholly  within  one  State;  Western  Transp.  Co.  v.  The  Great  Western, 
29  Fed.  Cas.  787,  holding  District  Courts  have  jurisdiction  in  ad- 
miralty in  all  cases  arising  on  Great  Lakes. 

22  How.  217-225,  16  L.  240,  CHAFFEE  v.  BOSTON  BELTING  CO. 

Patent. —  When  patented  machine  is  sold,  either  by  the  inventor 
or  his  assigns,  it  is  no  longer  within  the  limits  of  the  monopoly,  and 
vendee  may  use  it  until  worn  out,  and  repair  it,  though  the  origi- 
nal patent  Is  extended,  p.  223. 

Cited  and  principle  applied  in  Bloomer  v.  Mlllinger,  1  W^all.  351, 

17  L.  584,  Hodge  v.  Bailroad  Co.,  6  Blatchf.  91,  F.  C.  6,559,  and 
May  V.  Chaffee,  2  DilL  389,  F.  C.  9,332,  all  holding  purchaser  has 
right  to  use  machine  patented,  as  long  as  it  lasts;  Ennson  v.  Dodge, 

18  Wall.  416,  21  L.  768,  holding  purchaser  of  patent  removed  all 
disability  growing  out  of  wrongful  construction  of  machine,  and 
authorized  its  use  after  original  term  expired;  Paper-Bag  Cases, 
105  IT.  S.  771,  26  L.  961,  holding  owner  of  patented  machine  could 
transfer  its  use  during  extended  term;  Morgan  E.  Co.  v.  Albany 
P.  Co.,  152  U.  S.  432,  38  L.  503,  14  S.  Ct  630,  patentee  having  re- 
ceived royalty,  cannot  tre^t  subsequent  seller  or  user  as  an  in- 
fringer; Gottfried  v.  Seipp  B.  Co.,  10  Biss.  370,  8  Fed.  323,  Young 
V.  Foerster,  37  Fed.  204,  St  L.  Car-Coupler  Co.  v.  Iron  Co.,  70  Fed. 
785,  and  Shickle,  etc..  Iron  Co.  v.  Car-Coupler  Co.,  77  Fed.  741, 
40  U.  S.  App.  728,  all  holding  purchaser  has  right  to  replace  worn 
parts;  Goodyear  v.  Beverly  R.  Co.,  1  Cliff.  355,  F.  C.  5,557,  holding 
purchaser  could  use  the  material  in  the  manufacture  of  other  ar- 
ticles; Ailten  v.  Manchester  P.  WIjs.,  2  Cliff.  438,  F.  C.  113,  hold- 
ing that  purchaser  could  not  manufacture  new  machines  to  replace 
those  worn  out;  Adams  v.  Burks,  1  Holmes,  41,  44,  F.  C.  50,  and 
Jackson  v.  Yaughan,  73  Fed.  839,  both  holding  purchaser  could  sell 
patent  in  another  territory,  for  which  another  person  holds  the 
assignment  of  the  patent;  Syracuse  C.  Plow  Co.  v.  Robinson,  35 
Fed.  503,  holding  there  was  no  infringement;  Thomsom  H.  E.  Co. 
V.  Kelsey  E.  Ry.  S.  Co.,  75  Fed.  1008,  45  U.  S.  App.  95,  holding  it  not 
an  Infringement  to  furnish  a  trolley  stand,  one  of  the  elements  of 
the  combination,  to  replace  a  broken  one;  Howe  v.  Wooldredge,  12 
Allen,  24,  where  one  licensee  bought  of  another,  he  was  not  liable 
to  patentee  for  the  royalty;  Burke  v.  Partridge,  58  N.  H.  354,  hold- 
ing purchaser  from  licensee,  restricted  to  one  county,  acquires  no 
right  to  use  it  in  another.  Cited,  without  particular  application,  in 
dissenting  opinion,  Union  Mfg.  Co.  v.  Lounsbury,  41  N.  Y.  374. 

Distinguished  in  MitcheU  v.  Hawley,  16  WaU.  547,  21  L.  323,  hold- 
ing, where  use  alone  was  granted,  that  an  injunction  would  lay 
to  restrain  the  use  of  the  machines  after  expiration  of  the  original 
patent  Limited  in  Wood  v.  Railroad  Co.,  2  Biss.  67,  F.  O.  17,967, 
holding  assignee  cannot  make  it  for  any  other  use;  England  v. 
Thompson,  3  Cliff.  276,  F.  C.  4,487,  holding  licensee  could  not  use 
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machine  after  expiration  of  original  patent;  Singer  M.  Go.  v.  Spring- 
field F.  Co.,  34  Fed.  394.  3d5,  where  patent  is  for  separate  parts, 
purchaser  replacing  one  of  the  parts,  when  worn  out,  Infringes; 
Sheldon  Axle  Co.  v.  Standard  Axle- Works,  37  Fed.  791,  3  L.  R.  A. 
657,  holding  subsequent  purchaser,  with  notice  of  assignment,  can- 
not use  article  within  their  territory;  Davis  E.  Works  v.  Edison  E. 
L.  Co.,  60  Fed.  278,  21  U.  S.  App.  74,  holding  It  is  reconstruction 
and  not  repairing  to  put  new  carbon  filament  in  electrical  lamps; 
Thomson-Houston  B.  Co.  t.  K.  B.  Ry.  S.  Co.,  72  Fed.  1019,  hold- 
ing it  to  be  contributory  Infringement  to  sell  a  substantial  element 
of  a  patent,  not  merely  for  purposes  of  repair;  Heaton-P.  B.-F.  Co.  v. 
Eureka  S.  Co.,  77  Fed.  299,  47  U.  S.  App.  146,  35  L.  B.  A.  734,  where 
machines  were  sold  upon  conditions  that  only  staples  of  patentee 
shall  be  used,  the  sale  of  other  staples-  is  a  contributory  infringe- 
ment; Alaska  P.  Assn.  y.  Pac.  S.  W.  Co.,  93  Fed.  675,  holding  right 
to  repair  does  not  Include  right  to  reconstruct 

Patent. —  Infringer  cannot  protect  himself  by  showing  license  of 
another,  unless  he  connects  himself  with  that  license,  p.  224. 

22  How.  225-227.  16  L.  336,  UNITED  STATES  v.  PACHECO. 

Public  land. —  Legal  title  cannot  exist  until  survey  and  land  Is 
severed  from  the  public  domain,  p.  226. 

Cited  and  principle  applied  in  Yontz  v.  United  States,  23  How. 
498,  16  L.  473,  holding  claim  could  not  be  confirmed  for  more  than 
quantity  defined,  though  claim  Included  more. 

Public  lands. —  California  grant  of  a  certain  quantity  of  land 
within  certain  boundaries,  confirmed  according  to  quantity,  granted 
within  the  out-boundaries,  and  not  the  out-boundaries,  p.  227. 

22  How.  227-244,  16  L.  243,  SINNOT  v.  DAVENPORT. 

Shipping. —  State  statute,  requiring  steamboats  enrolled,  under 
act  of  1793,  and  navigating  waters  of  that  State,  to  file  a  written 
statement,  upon  penalty  of  a  fine.  Is  in  conflict  with  enrollment  act 
of  Congress,  and  void,  pp.  241-242. 

Cited  and  principle  applied  to  a  variety  of  State  regulations  in 
following  cases:  State  Tonnage  Tax  Cases,  12  Wall.  214,  20  L.  373, 
and  Lott  v.  Morgan,  41  Ala.  250,  both  holding  State  cannot  im- 
pose tonnage  tax  on  vessels  owned  by  its  citizens;  Hall  v.  De  Cuir. 
95  U.  S.  499,  506,  507,  24  L.  552,  554,  holding  State  law,  requiring 
carriers  to  give  equal  privileges,  without  distinction  as  to  color,  etc.. 
Is  unconstitutional;  Moran  v.  New  Orleans,  112  U.  S.  71,  28  L.  655, 
5  S.  Ct.  39,  holding  municipal  ordinance,  taxing  owners  of  towboats 
running  from  New  Orleans  to  Gulf  of  Mexico,  is  a  regulation  of 
interstate  commerce;  Harman  v.  Chicago,  147  U.  S.  405,  37  L.  220. 
13  S.  Ct  309,  holding  invalid,  ordinance  imposing  license  tax  upon 
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steam  tugs  licensed  by  United  States;  Lake  Shore,  etc.,  Ry.  y.  Ohlo» 
173  U.  S.  208,  19  S.  Ct  470,  holding  valid.  State  statute  requiring 
three  trains  to  stop  daily  at  city  of  oyer  3,000;  Blanchard  y.  The 
Brig  Martha  Washington,  1  Cliff.  473,  F.  G.  1,513,  holding  pro- 
vision of  act  of  Ck>ngress,  concerning  registry  of  vessels,  is  con- 
stitutional; The  Gretna  Green,  20  Fed.  902,  holding  navigation  laws 
do  not  apply  to  vessel  plying  between  points  in  one  State;  N.  O., 
etc.,  Packet  Go.  v.  James,  32  Fed.  22,  holding  provision  in  State 
Constitution,  preventing  foreign  corporations  doing  business  there, 
except  on  terms,  being  an  attempt  to  restrict  navigation,  is  void: 
United  States  v.  Addystone  P.  &  S.  Co.,  78  Fed.  718,  holding  that 
agreement  of  corporations  not  to  compete  in  certain  States,  is  not 
a  violation  of  the  anti-trust  law,  as  it  affects  commerce  only  inci- 
dentally; Hinson  v.  Lott,  40  Ala.  132,  holding  State  can  tax  liquor 
not  in  hands  of  importer,  or  when  original  casks  have  been  broken; 
People  V.  Raymond,  34  CaL  498,  holding  State  act,  taxing  contract 
for  passage,  is  void;  HoUida  v.  Hunt,  70  UL  113,  22  Am.  Rep.  66» 
holding  State  statute,  regulating  sales  of  patents,  is  unconstitu- 
tional; Harmon  v.  Chicago,  140  III  387,  389,  390,  29  N.  B.  736,  737, 
holding  State  can  improve  navigable  waters  and  charge  vessels 
reasonable  tolls;  Frere  v.  Yon  Schoeler,  47  La.  Ann.  328,  16  So. 
810,  27  L.  R.  A.  416,  and  n.,  holding  unconstitutional.  State  act  tax- 
ing income  of  towboat  licensed  by  United  States;  Fifield  v.  Close, 
15  Mich.  508,  holding  unconstitutional,  revenue  law,  requiring  pro- 
cess in  State  courts  to  be  stamped;  Benedict  v.  Col.  Const  Co., 
49  N.  J.  Eq.  41,  23  Atl.  491,  holding  invalid.  State  legislation  which, 
in  effect,  prevents  the  transportation  of  natural  gas  beyond  its 
limits;  State  v.  Morgan,  2  S.  Dak.  51,  48  N.  W.  320,  holding  State 
regulation  of  business  of  commercial  agencies  within  its  limits,  is 
constitutionaL 

Cited  in  following  dissenting  opinions:  Leisy  y.  Hardin,  135  U. 
S.  147,  34  L.  145,  10  S.  Ct  697,  majority  holding  State  liquor  li- 
cense, as  applied  to  a  sale  by  importer  of  original  package  brought 
from  another  State,  unconstitutional;  Chilvers  v.  The  People,  11 
Mich.  56,  majority  holding  valid,  ordinance  licensing  ferry-boats 
running  from  Detroit  to  Canada  shore;  Walcott  v.  The  People,  17 
Mich.  93,  majority  holding  valid,  act  taxing  business  of  express 
companies;  State  v.  D.,  L.  &  W.  R.  R.  Co.,  30  N.  J.  L.  496,  majority 
holding  valid,  graduated  tax  on  business  of  foreign  transportation 
company. 

Distinguished  in  Sherlock  v.  Ailing,  93  U.  S.  102,  23  L.  820,  and 
Sherlock  v.  Ailing,  44  Ind.  195,  holding  valid  State  law  giving  right 
of  action  for  death  resulting  from  maritime  tort;  Transp.  Co.  v. 
Wheeling,  99  U.  S.  283,  25  L.  415,  holding  steamboats  can,  under 
State  statute,  be  taxed  by  city  where  owner  lives,  and  which  Is 
their  home  port,  though  enrolled  under  Federal  laws;  Smith  v. 
Alabama,  124  U.  S.  479,  31  L.  512,  8  S.  Ct  569,  holding  State  statute 
requiring  locomotive  engineers  to  be  licensed  is  not  a  regulation  of 
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commerce;  Keokuk  v.  K.  &  N.  L.  P.  Co.,  45  Iowa,  208,  holding  con- 
stitutional ordinance  requiring  wharfage  fees;  Baker  y.  Wise,  Got- 
emor,  16  Gratt.  201,  204,  holdhig  valid,  State  act  providing  for 
search  of  vessels. 

Statutes.—  Repugnancy  between  State  and  Federal  acts  must  be 
such  that  they  cannot  stand  together  in  order  to  invalidate  State 
act,  p.  243. 

Cited  and  principle  applied  in  M.,  K.  &  T.  Ry.  Co.  v.  Haber,  169 
U.  S.  623,  626,  42  L.  881,  882,  18  S.  Ct  492,  493,  upholding  State 
statute  prohibiting  railroads  from  carrying  diseased  cattle;  United 
States  V.  The  Cuba,  2  Hughes,  490,  F.  C.  14,898,  holding  there  was 
no  repeal  by  Implication;  Stewart  v.  Harry,  3  Bush,  443,  holding 
State  laws  conferring  admiralty  juHsdictlon  upon  State  courts  are 
unconstitutional  only  to  the  extent  that  they  infringe  act  of  1789. 

State  statutes  passed  in  the  exercise  of  powers  reserved  to  the  re- 
spective States,  are,  nevertheless,  void,  when  in  conflict  with  acts 
of  Congress  passed  in  the  regular  exercise  of  powers  of  the  na- 
tional government,  pp.  242,  243. 

22  How.  244-246,  16  L.  248,  FOSTER  v.  DAVENPORT. 

Constitutional  law.— State  statute,  requiring  steamboat  enrolled 
under  act  of  1793,  engaged  In  towing  exclusively  within  the  State, 
to  file  a  written  statement  upon  penalty,  is  unconstitutional,  as  in 
conflict  with  the  enrollment  act  of  Congress,  pp.  245-246. 

Cited  and  principle  applied  to  a  variety  of  State  regulations: 
State  Tonnage  Tax  Cases,  12  Wall.  214,  20  L.  373,  holding  State 
cannot  Impose  tonnage  tax  on  vessels  owned  by  Its  citizens;  Hall 
V.  De  Culr,  95  U.  S.  506,  24  L.  554,  holding  State  Uiw  requiring 
carriers  to  give  equal  privileges  without  distinction  as  to  color, 
etc.,  is  unconstitutional;  Moran  v.  New  Orleans,  112  U.  S.  72,  28 
Li.  655,  5  S.  Ct  40,  holding  ordinance  taxing  owners  of  towboats 
running  from  New  Orleans  to  Gulf  of  Mexico,  is  a  regulation  of 
commerce;  Harman  v.  Chicago,  147  U.  S.  405,  409,  37  L.  220,  222,  13 
S.  Ct  309,  310,  holding  invalid  ordinance  imposing  license  tax  upon 
steam  tug  licensed  by  the  United  States;  People  v.  Raymond,  34 
Cal.  498,  holding  invalid  State  statute  taxing  contracts  of  passage; 
Harmon  v.  Chicago,  140  111.  386,  388,  389,  390,  29  N.  E.  735,  736,  737, 
holding  State  can  improve  navigable  waters  and  charge  vessels 
reasonable  tolls.  Also  In  dissenting  opinions:  Chilvers  v.  The 
People,  11  Mich.  56,  majority  holding  valid  ordinance  licensing 
ferry-boats  running  from  Detroit  to  Canada  shore;  Walcott  v.  The 
People,  17  Mich.  93,  majority  holding  valid  act  taxing  business  of 
express  companies.  Cited  also  in  Decuir  v.  Benson,  27  La.  Ann.  8, 
upholding  State  law  adjudged  void  In  Hall  v.  De  Culr,  supra. 

Shipping —  Towage.— Towage  and  lightering  is  but  the  pro- 
longation of  the  voyage  of  vessels  assisted  to  their  destination,  and 
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a  yessel  so  en^^aged  in  the  bay  of  Mobile  is  in  the  coasting  trade,  and 
protected  against  a  State  enrollment  act  by  the  enrollment  act  of 
Ck>ngress,  p.  246. 

Cited  and  principle  applied  in  Houston  Nay.  Ck>.  y.  Insurance  Co., 
89  Tex.  8,  59  Am.  St  Bep.  22,  32  S.  W.  891,  30  L,  B.  A.  715,  holding 
that  it  is  not  necessary  that  all  carriers  engaged  in  an  interstate 
shipment  be  parties  to  the  contract  for  entire  route. 

Distinguished  in  The  Prince  Leopold,  4  Woods,  48,  9  Fed.  333, 
holding  that  there  can  be  no  maritime  lien  on  yessel  founded  ok 
unexecuted  contract  to  furnish  towage. 

22  How.  246-266,  16  L.  280,  COLLINS  y.  THOMPSON. 

Equity. —  AxunnrerB  directly  responsiye  to  bUl  are  to  be  taken  as 
true  unless  oyercome  by  proof,  p.  253, 

Cited  and  principle  applied  in  Hill  y.  Ryan  Grocery  Co.,  78  Fed. 
25,  41  U.  S.  App.  714,  holding  court  was  justified  in  declining  to 
construe  the  two  deeds  as  one  instrument. 

Compromise  and  settlement.— Suit  to  set  aside  compromise  for 
ftaud  denied  after  lengthy  reyiew  of  facts,  pp.  249-256. 

22  How.  256-269,  16  L.  813,  KIMBRO  y.  BULLITT. 

Partnership.— An  agreement  between  partners  does  not  limit  a 
partner's  authority  as  to  third  persons,  not  knowing  of  it,  p.  266. 

Cited  and  principle  applied  in  Stimson  y.  Whitney,  130  Mass.  595, 
holding  clause  in  partnership  articles  forbidding  partners  to  Indorse 
notes  in  firm  name,  does  not  affect  third  persons  taking  such  a  note 
in  ignorance  of  such  restriction;  Davis  y.  Richardson,  45  Miss.  607, 
reasserting  rule. 

Partnership  engaged  in  buying  and  selling  lumber  is  a  trading 
partnership,  and  partners  can  bind  each  other  by  drawing  bills  of 
exchange,  although  a  strictly  farming  partnership  cannot,  p.  268. 

Cited  and  principle  applied  in  Dowling  y.  Exchange  Bank,  145 
U.  S.  516,  36  L.  797,  12  S.  Ct  930,  whether  the  partners  were  es- 
topped to  dispute  authority  of  partner  to  make  the  notes,  should 
have  been  left  to  the  jury;  Nat  Exch.  Bank  y.  White,  30  Fed.  415, 
holding  liability  of  partner  extends  to  cases  where  nature  of  busi- 
ness fairly  implies  use  of  mercantile  paper;  Schellenbeck  y.  Stude- 
baker,  13  Ind.  App.  441,  55  Am.  St.  Rep.  243,  41  N.  E.  847,  holding 
partnership  to  conduct  dairy  is  non-trading;  Lee  v.  Nat.  Bank,  45 
Kan.  9,  25  Pac.  196,  11  L.  B.  A.  239,  and  n.,  holding  non-trading 
partnership  not  liable  on  note  drawn  by  one  partner  In  violation 
of  partnership  articles;  Harris  v.  Baltimore,  73  Md.  33,  25  Am.  St 
Bep.  569,  20  Atl.  113,  8  L.  B.  A.  679,  holding  member  of  partnership 
to  pave  streets  has  no  Implied  authority  to  bind  firm  on  note; 
Stevens  v.  McLachlan,  79  N.  W.  628  (Mich.),  holding  it  no  defense 
to  firm  note  that  partner  issuing  same,  misapplied  the  money;  Holt 
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y.  Simmons,  16  Mo.  App.  Ill,  holding  manufacturing  partnership 
which  buys  and  sells  Is  a  trading  firm;  Levi  v.  Latham,  15  Neb. 
510,  48  Am.  Rep.  362,  19  N.  W.  460,  Bank  v.  Noyes.  62  N.  H.  40,  41, 
holding  burden  is  on  payee  to  prove  partner  in  non-trading  partner- 
ship had  authority  to  draw  note.  Cited  in  Dow  t.  Railroad,  67 
N.  H.  12,  36  Atl.  516,  in  Illustration  and  discussion;  Huey  v.  Fish, 
15  Tex.  Civ.  App.  462,  40  S.  W.  32,  partner  In  plumbing  business 
occasionally  selling  to  trade  for  accommodation  cannot  mortgage 
partnership  assets.  Cited  in  note,  24  Am.  Dec.  88.  Cited  in  48  Am. 
St  Rep.  439,  note  on  when  partnership  is  bound  by  loan  effected 
by  one  member,  collecting  authorities. 

Distinguished  in  Pease  v.  Cole,  53  Conn.  63,  65  Am.  Rep.  57,  22 
Atl.  683,  holding  partnership  formed  for  conducting  a  theater  is  of 
the  non-trading  class;  Randall  v.  Merideth,  76  Tex.  683,  13  S.  W. 
582,  holding  that  party  could  not  recover  against  firm,  without 
showing  that  partner  had  express  authority  to  borrow  money  for 
the  mining  enterprise.  Allen  v.  Cary,  33  La.  Ann.  1460,  partner  can- 
not bind  firm  for  his  individual  debt. 

Bills  and  notes.— Acceptors  for  the  accommodation  of  a  partner- 
ship, having  paid  the  bill,  can  recover  from  the  concern,  though 
one  of  the  partners  used  the  money  for  purchase  of  slaves,  contrary 
to  the  statutory  prohibition,  p.  269. 

Cited  and  principle  applied  in  Armstrong  v.  Amer.  E.  Bank,  133 
U.  S.  469,  33  L.  760,  10  S.  Ct  461,  holding  one  who,  with  knowledge 
of  fact,  lends  money  for  person  to  pay  losses  incurred  in  an  illegal 
transaction,  can  recover. 

Miscellaneous.— Cited  in  S  Am.  Dec.  233,  note. 

22  How.  270-273,  16  L.  337,  CLARK  v.  BOWEN. 

Compromise  and  settlement.— Where  whole  arrangement  be- 
tween creditor  and  debtor  to  secure  debt  by  assignment  and  con- 
fession of  Judgment  was  annulled,  the  original  indebtedness  stood 
revived,  and  Judgment  was  properly  rendered  upon  the  notes  on 
which  the  Judgment  was  confessed,  p.  273. 

Cited  and  principle  applied  in  Brown  v.  Spofford,  95  U.  S.  484, 
24  L.  511,  holding  one  must  show  performance  of  conditions  of 
compromise,  to  discharge  original  demand;  Memphis  v.  Brown,  1 
Flipp.  206,  F.  C.  9,415,  holding  unperformed  agreement  does  not 
discharge  original  obligation. 

Partnership.— Partner  cannot  bind  absent  copartner  by  confess 
slon  of  Judgment,  and  one  partner  being  released  from  such  Judg- 
ment the  others  should  also  be  released,  p.  273. 

Distinguished  in  Bank  of  Shelton  y.  Willey,  7  Wash.  539,  35  Pac. 
412,  holding,  nnder  Code,  when  one  partner  confesses  Judgment,  it 
will  be  enforced  against  his  separate  property  and  partnership 
property. 
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22  How.  274-282,  16  L.  838.  UNITED  STATES  v.  GARCIA. 

Public  land— -California  grant.— -When  governor  allowed  claim- 
ant to  search  for  land  in  Callfomia,  and  upon  his  petitioning  for 
grant,  referred  petition  to  alcalde,  who  reported  land  as  not  belong- 
ing to  any  private  individual,  this  did  not  amount  to  a  vested  in-  < 
terest  in  land,  binding  on  the  government,  pp.  281-282.  | 

Cited  and  principle  applied  in  Dodge  v.  Perez,  2  Sawy,  647,  649, 
650,  F.  C.  3,953,  where  claimant's  Mexican  grant  was  never  cod- 
firmed,  and  no  one  in  privity  with  him  presented  it  for  confirma- 
tion, he  is  not  within  act  of  1866,  authorizing  certain  grantees  to 
purchase  lands  excluded  by  a  final  survey. 

Public  land.— Permission  temporarily  to  occupy  land^  followed 
by  possession,  does  not  constitute  an  equitable  title,  p.  282. 

Cited  and  principle  applied  in  United  States  v.  De  Haro,  25  Fed. 
Gas.  807,  holding  document  of  governor  permitting  person  to  oc- 
cupy land  condltionaUy,  gave  no  right  to  absolute  fee. 

22  How.  282-  285,  16  L.  259.  McMIOKBN  V.  PBRIN. 

Equity.— Bill  of  review,  founded  on  allegation  of  fraud,  which 
was  denied  in  answer,  and  unsupported  by  evidence,  must  be  dis- 
missed, especially  where  party  was  guilty*  of  laches,  p.  285. 

Cited  and  principle  applied  in  Allen  v.  Wilson,  21  Fed.  884,  hold- 
ing Circuit  Courts  have  no  power  to  set  aside,  reverse  or  modify 
Judgment  or  decree  after  term  of  entry,  except  in  a  specified  case; 
Strlbling  v.  Hart,  20  Fla.  260,  reviewing  action  of  chancellor,  where 
defendant's  failure  to  set  up  his  rights  was  occasioned  by  causes 
beyond  his  control;  Ex  parte  Montelth,  1  S.  C.  232,  holding  one 
losing  suit  by  his  own  neglect  cannot  be  aided  by  a  bill  of  review. 

22  How.  286-289,  16  L.  340,  UNITED  STATES  v.  HARTNELL'S 
EXECUTORS. 

Public  lands.—  Action  of  departmental  assembly  of  Mexico  upon 
a  public  land  grant  is  controlling  because  it  will  reform  or  nullify 
the  governor's  grant,  p.  289. 

Cited  and  principle  applied  in  Semple  v.  Hagar,  27  Cal.  168,  hold- 
ing board,  in  confirming  claim,  must  have  found  that  J.  was  grantee, 
and  was  competent  to  take;  Owen  v.  Presidio  M.  Co.,  61  Fed.  13,  13 
U.  S.  App.  248,  holding  that  under  colonization  law  of  1825,  an 
alcalde  had  no  power  to  make  grants  of  public  lands. 

Public  lands.—  Governor  of  California  in  1844  could  grant  gratu- 
itously no  more  than  eleven  leagrues  of  land  to  any  one  person,  and 
the  departmental  assembly  could  limit  his  grants  to  that  amount, 
p.  280. 
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22    How.    290-293,    16    L.    342,    YTjaRBIDE'S    EXECUTORS    V. 
UNITED  STATES. 

Appeal  and  «rror.— Law  requiring  notice  of  appeal  from  Cali- 
fornia land  commissioners  decision  is  mandatory,  and  neither  sick- 
ness nor  other  hardship  will  excuse  it,  p.  293. 

Cited  and  principle  applied  in  Sav.  &  T.  Co.  v.  Bear  V.  Irr.  Co.,  89 
Fed.  40,  holding  statutory  period  of  judgment  lien  cannot  be  ex- 
tended by  agreement;  Cogswell  v.  Hogan,  1  Wash.  5,  holding  limita- 
tion as  to  time  of  appeal  cannot  be  waived  by  parties. 

Miscellaneous.— Cited  to  point  that  in  principal  case  there  was 
a  grant  of  ten  leagues  within  exterior  boundaries  embracing  all 
California,  in  United  States  v.  McLaughlin,  127  U.  S.  451,  32  L. 
221,  8  S.  Ct.  1188,  holding  that  in  floating  grants  only  quantity 
actually  granted  was  reserved;  Sanger  v.  Sargent,  8  Sawy.  98,  F.  C. 
12,319,  where  surplus  reserved  was  returned  to  land  oflBce  it  be- 
came public  land;  Ryan  v.  Cent  Pac.  R.  R.  Co.,  5  Sawy.  265,  F.  O. 
12,185,  holding  that  Mexican  grant  having  been  rejected  was  sub- 
ject to  selection  of  railroad. 

22  How.  293-298,  16  L.  343,  UNITED  STATES  v.  DB  HARO. 

Public  lands.— -  Sixteen  years'  undisturbed  possession  and  occu- 
pation of  land  In  California,  under  grant  by  governor,  will  remove 
question  as  to  its  validity  arising  from  alteration  of  date,  and  grant 
win  be  confirmed,  p.  298. 

Cited  and  principle  applied  in  United  States  v.  Wilson,  1  Black, 
270,  17  L.  143,  confirming  title  claimed  under  distribution  to  In- 
dians, grantee  having  lived  on  lot  a  long  time;  United  States  v. 
De  Haro,  25  Fed.  Cas.  803,  holding  lot  confirmed  should  be  located 
as  it  was  granted  and  occupied.  Cited  in  United  States  v.  De  Haro, 
25  Fed.  Cas.  804,  holding  in  case  of  mistake  in  decree  of  confirma^ 
tion,  court  will  lay  hold  of  an  ambiguity  in  decree  to  restrict 
claimant  to  land  actually  granted  and  occupied. 

22  How.  299-315,  16  L.  382,  UNITED  STATES  v.  WALKER. 

Statutes.— Bepeal  by  implication,  because  of  subsequent  repug- 
nant provision,  is  not  favored,  and  where  it  would  operate  to  re- 
open accounts  of  treasury  department  long  closed,  the  repugnancy 
must  be  clear  and  controlling  to  effect  a  repeal,  p.  311. 

Cited  and  principle  applied  in  The  Reform,  3  Wall.  633,  18  L.  110, 
and  Coats  v.  Hill,  41  Ark.  151,  holding  there  was  no  repugnancy  in 
the  two  provisions;  Clark  v.  Peaslee,  1  Cliff.  561,  F.  C.  2,831;  Seavey 
v.  Seymour,  3  Cliff.  454,  F.  C.  12,596,  and  Gowen  v.  Harley,  56  Fed. 
979,  12  U.  S.  App.  574,  all  holding  only  subsequent  regulation  clearly 
repugnant  will  effect  an  appeal;  Butler  v.  Russel,  3  Cliff.  256,  F.  C. 
2,243,  where  subsequent  statute  revises  old  one,  and  was  intended 
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to  prescribe  the  only  rules  on  the  subject,  It  repeals  former  statute; 
Bernardin  v.  Northall,  77  Fed.  852,  holding  fact  that  appeal  wa» 
given  to  one  court  does  not  take  away  Jurisdiction  of  another;  dis- 
senting opinion,  Stryker  v.  Board  of  Comrs.,  77  Fed.  582,  40  XT.  S. 
App.  583,  construing  statutes  providing  for  levying  tax  to  pay 
Judgment  against  county;  McGlinchy  v.  United  States,  4  Cliff.  320; 
P.  O.  8,803,  holding  implication  not  strong  enough  to  Justify  a 
repeal. 

United  States  —  Ck>llectors  of  dutoms.— Under  act  of  1841,  col- 
lectors are  entitled  to  profits  from  rent  and  storage  to  amount  of 
$2,000,  excess  to  go  to  United  States,  p.  313. 

Rule  reaffirmed  in  United  States  v.  Macdonald,  5  Wall.  651,  IS 
L.  514.    Cited  and  principle  applied  in  Donovan  v.  United  States, 

23  Wall.  400,  404,  23  L.  107, 108,  holding  surveyors  of  non-enumerated 
ports  are  entitled  to  but  ^,000  a  year;  Clark  v.  Peaslee,  1  Cliff.  555, 
F.  C.  2,831,  holding  Importer  using  his  ovrn  stores  must  pay  one- 
half  storage;  United  States  v.  Macdonald,  2  CUflC.  280,  282,  F.  C. 
15,668,  holding  goods  stored  in  private  stores  are  regarded  as  ware- 
housed in  stores  of  United  States;  Donovan  v.  United  States,  3  Dill. 
54,  F.  C.  3,904,  as  respects  compensation  collectors  are  divided  into 
those  of  enumerated  and  non-enumerated  ports.  Cited  as  an  illus- 
tration in  United  States  v.  Lawson,  101  U.  S.  165,  25  L.  861.  Cited 
to  point  that  maximum  compensation  of  c<^lector  of  Austin  is 
$6,000  In  United  States  v.  Austin,  2  Cliff.  333,  F.  O.  14,480. 

22  How.  315-318,  16  L.  317,  UNITED  STATES  v.  WEST'S  HEIRS. 

Public  lands.— Fraudulent  attempt  to  alter  original  papers  with 
intent  to  enlarge  the  quantity,  will  not  neccBsarily  defeat  the 
original  grant,  p.  317. 

Cited  and  principle  applied  in  United  States  v.  Galbraith,  25  Fed. 
Cas.  1238,  holding  fraudulent  attempt  to  alter  date  of  grant  will  not 
deprive  claimant  of  lands  actually  granted;  United  States  v. 
Juares,  26  Fed.  Cas.  668,  holding  genuine  grant  not  invalidated  by 
accompanying  forged  tltulo,  in  which  neither  claimant  or  original 
grantee  were  implicated. 

Distinguished  in  United  States  v.  Galbraith,  2  Black,  406,  17  L. 
451,  refusing  to  confirm  grant  with  date  altered  while  in  hands  of 
claimant,  and  no  explanation  is  given. 

Public  lands  —  Calif omia  grants.— Jimeno's  Index,  though  not 
authoritative  proof  of  grants  therein  enumerated,  may  be  referred 
to  as  an  auxiliary  memorandum,  p.  317. 

22  How.  31S-330,  16  L.  370,  BEFBLD  v.  WOODFOLK. 

Deed.— Where  party  conveys,  with  warranty  of  title^  he  must 
remove  incumbrances,  p.  326. 
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Cited  and  principle  applied  In  Jones  v.  Lamar,  34  Fed.  460,  hold- 
ing yendor,  conveying  T^ith  absolute  deed  of  warranty,  is  under  duty 
to  pay  mortgage  held  by  bank  of  which  he  is  president 

Vendor  and  purchaser.—  Equity  regards  the  transfer  of  real  prop- 
erty in  a  contract  of  sale  and  the  payment  of  price  as  correlative 
obligations,  p.  327. 

Cited  and  principle  applied  in  Slide,  etc.,  Mines  v.  Seymour,  153 
U.  S.  517,  38  L.  805,  14  S.  Ct.  844,  holding  party  retained  a  vendor's 
lien  upon  the  property;  Minah  Cons.  Mln.  Co.  v.  Briscoe,  80  Fed. 
805,  61  U.  S.  App.  180,  refusing  to  enforce  vendor's  lien,  where 
vendor  was  ejected  by  one  of  the  Joint  owners. 

Vendor  and  purchAser.— Where  party  agreed  to  give  deed  of 
general  warranty,  in  absence  of  fraud,  purchaser  cannot  refuse 
deed  with  proper  covenants,  or  go  into  chancery  to  obtain  indem- 
nity against  Incumbrances;  his  remedy  is  on  the  covenants,  p.  330. 

Cited  and  principle  applied  in  Washburn,  etc.,  Mfg.  Co.  v.  Barbed- 
Wire  F.  Co.,  42  Fed.  677,  refusing  to  permit  party  to  waive  for- 
feiture, and  substitute  an  injunction,  since  it  is  asking  equity  to 
enforce  a  new  contract;  Sievers  v.  Brown,  56  Pac.  171  (Or.),  holding 
vendee  under  executory  contract  cannot  recover  back  payments  for 
defects  In  titie,  while  retaining  possession.  Cited  in  11  Am.  Dec. 
38,  note,  on  conveyance  to  satisfy  contract,  collecting  cases. 

Distinguished  in  Cent  T.  Co.  v.  L.  F.  Co.,  87  Fed.  27,  holding 
equity  can  enforce  contract  of  Indemnity;  Thomas  v.  St.  Paul's 
Church,  86  Ala.  142,  144,  5  So.  511,  allowing  equitable  relief  against 
outstanding  incumbrance. 

22  How.  330-834,  16  L.  240,  WARD  v.  THOMPSON. 

Admiralty  has  no  Jurisdiction  of  matters  of  account  of  partner- 
ship  for  use  of  vessel  and  division  of  profits;  such  XMirtnership 
agreement  is  not  a  charter-party,  p.  833. 

Cited  and  principle  appUed  in  The  Eclipse,  135  XT.  S.  608.  34  L.  272. 
10  S.  Ct  876,  holding  admiralty  has  no  equity  power  to  wind  up  a 
trust  concerning  a  licensed  vessel;  The  Brothers,  5  Hughes,  284,  7 
Fed.  880,  dismissing  libel  in  personam,  in  which  same  person  was 
a  libellant  and  respondent;  The  Schooner  Ocean  Belle,  6  Ben.  257, 
F.  C.  10,402,  holding  court  of  admiralty  cannot  require  owners  of 
majority  interest  in  vessel  to  give  bond  to  minority  interest  to 
cover  indebtedness  of  vessel;  The  Benton,  3  Fed.  Cas.  257,  dismiss- 
ing libel  against  vessel,  where  some  of  the  libellants  were  part 
owners;  Wenberg  v.  A  Cargo  of  Mln.  P.,  15  Fed.  288,  holding  ad- 
miralty has  no  Jurisdiction  of  petitory  suits  to  enforce  an  equi- 
table titie  based  upon  a  breach  of  trust;  The  John  B.  Mulford,  18 
Fed.  457,  holding  action  for  account  against  a  former  managing 
part  owner  of  vessel,  cannot  be  sustained  in  admiralty;  The  Ella  J. 
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Slaymaker,  28  Fed.  768,  holding  admiralty  will  not  try  equitable 
title  to  a  yessel,  without  eyidence  of  a  maritime  contract;  The  H.  B. 
Willard,  52  Fed.  388,  and  The  H.  E.  WlUard,  53  Fed.  600,  both 
holding  matters  of  account,  between  part  owners  of  a  yessel,  do  not 
belong  to  admiralty.    Cited  in  note,  11  Biss.  157. 

Distinguished  in  The  Monte  A.,  12  Fed.  338,  allowing  llbellant 
to  amend  by  inserting  prayer  for  Judgment  in  personam. 

Fartsiorship).—  Parties  joined  together  to  carry  on  a  trade  or  ad- 
yentnre  for  mutual  benefit,  and  haying  a  community  of  interest 
In  profits,  are  partners,  p.  334. 

Olted  and  principle  applied  in  Meehan  y.  Valentine,  145  U.  S.  618, 
36  L.  839,  12  S.  Ot  973,  holding  one  lending  money  to  partner- 
ship, receiying  interest  and  contingent  share  of  profits,  is  not  liable 
as  a  partner;  Whiting  y.  Leakln,  66  Md.  265,  7  AtL  600,  declarlncr 
that  capital  of  firm  may  consist  of  mere  use  of  property  owned 
by  one  partner. 

22  How.  884-lt41,  16  U  818,  BBBTHOLD  y.  McDONALD. 

Supreme  Court.— Judgment  of  Supreme  Court  of  State,  holdlnsr 
invalid  title  confirmed  by  board  of  land  commissioners,  sitting  un- 
der an  act  of  Congress,  may  be  reylewed  In  Supreme  Court,  p.  339. 

Cited  in  91  Am.  Dec.  197,  note  on  Judgments  of  State  courts  re- 
ylewable  by  United  States  Supreme  Court,  collecting  authorltleB. 

Public  lands.— Where  controversy  Is  between  claimants  holding 
equitable  titles  under  confirmation  by  commissioners,  the  courts 
have  a  right  to  go  behind  this  prima  facie  title,  pp.  339-340. 

Cited  and  principle  applied  in  Monroe  Cattle  Co.  v.  Becker,  147 
TJ.  S.  57,  37  L.  77,  13  S.  Ct  221,  holding  Issuance  of  patent  to  one 
not  equitably  entitled  to  it,  does  not  preclude  owner  of  equitable 
title  from  enforcing  It;  Qulnney  v.  Denney,  18  Wis.  488,  holding 
allottee  had  an  equitable  title,  and  subsequently-acquired  patent 
Inured  to  his  transferee. 

Distinguished  in  dissenting  opinion  In  McHenry  y.  Nygaard,  72 
Minn.  16,  74  N.  W.  1109,  majority  holding  that  court  could  deter- 
mine the  rights  of  the  parties  to  the  land,  although  no  patent  had 
been  Issued. 

Miscellaneous.—-  Cited  to  point  that  allottee  had  an  equitable  title 
and  subsequently-acquired  patent  Inured  to  transferee  In  Qulnney 
V.  Dt^nney,  18  Wis.  488. 

22  How.  341-352,  16  L.  260,  RBY  y.  SIMPSON. 

Bills  and  notes. —  Third  person,  indorsing  note  before  delivery,  is 
an  original  promisor,  guarantor,  or  Indorser,  according  to  the  un- 
derstanding of  the  parties  at  the  time,  p.  350. 
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This  proposition  has  been  followed  and  variously  applied  by  the 
foUowlng  citing  cases:    Good  v.  Martin.  95  U.  S.  94,  24  L.  343,  pre- 
suming third  person,  indorsing  note  before  delivery,  to  be  surety 
of  maker;  Shepherd  v.  May,  115  U.  S.  511,  29  L.  457,  6  S.  Ct.  121, 
holding  promise  of  vendee  to  pay  debt  secured  by  trust  deed,  will  not, 
without  consent  of  creditor,  make  him  the  principal  debtor;  Miller  v. 
Ridgely,  22  Fed.  899,  holding  blank  indorsement  by  stranger  before 
delivery,  binds  him  as  a  Joint  maker,  under  Federal  rule,  and  as 
guarantor  under  rule  of  Texas  and  Tennessee;  Nathan  v.  Sloan, 
34  Ark.  527,  Good  v.  Martin,  1  Colo.  167,  168,  170,  91  Am.  Dec.  707, 
708,  709,  Good  v.  Martin,  2  Colo.  220,  221,  222,  Melton  v.  Brown, 
25  Fla.  463,  6  So.  212,  Walz  v.  Alback,  37  Md.  409,  and  Bank  of 
Jamaica  v.  Jefferson,  92  Tenn.  540,  36  Am.  St  Rep.  102,  22  S.  W. 
212,  all  holding  indorsers  in  blank,  at  time  of  execution,  to  be  joint 
makers;  German  B.  v.  De  Shon,  41  Ark.  338,  holding  note,  pay- 
able to  maker  and  indorsed,  does  not  become  operative  until  nego- 
tiated; Pool  V.  Anderson,  116  Ind.  91,  18  N.  B.  446,  1  L.  R.  A.  713, 
and  n.,  holding  one  indorsing  non-negotiable  note  before  delivery,  is 
liable  as  surety  or  Joint  promissor;  Rogers  v.  Gibbs,  24  La.  Ann. 
468,  holding  third  person,  indorsing  note,  liable  as  surety;  Ives  v. 
Bosley,  35  Md.  269,  6  Am.  Rep.  413,  and  Roanoke,  etc.,  Co.  v.  Wat- 
kins,  41  W.  Va.  790,  24  S.  E.  613,  both  holding  that  indorser  in  blank 
cannot  avoid  liability  of  Joint  promisor,  unless  he  prove  a  different 
understanding  of  all  the  parties;  Rothschild  v.  Grix,  31  Mich.  153, 
18  Am.  Rep.  173,  Moore  v.  Carr,  123  N.  C-  427,  31  S.  B.  832,  Wade 
y.  Creighton,  25  Or.  457,  36  Pac.  289,  and  Donohoe  K.  B.  Co.  v. 
Sav.  Bk.,  13  Wash.  409,  411,  52  Am.  St.  Rep.  58,  60,  43  Pac.  360, 
all  holding  indorser,  before  utterance,  is  liable  as  an  original  prom- 
isor; Chaddock  v.  Yanness,  35  N.  J.  L.  523,  525,  10  Am.  Rep.  261, 
263,  Baker  v.  Robinson,  63  N.  C.  192,  and  Hoffman  v.  Moore,  82  N. 
C.  315,  all  holding  same;  Greusel  v.  Hubbard,  51  Mich.  98,  47  Am. 
Rep.  551, 16  N.  W.  249,  holding  mutual  rights  of  parties  to  negotiable 
paper  are  determined  by  their  respective  positions  at  time  of  nego- 
tiation; Buck  V.  Hutchins,  45  Minn.  272,  47  N.  W.  809,  holding  third 
person,  placing  name  on  note  after  delivery,  is  an  indorser,  collect- 
ing authorities;  Johnston  v.  McDonald,  41  S.  C.  85,  19  S.  B.  66,  hold- 
ing that  it  must  be  shown  that  indorsement  was  written  before  de- 
livery; Rivers  v.  Thomas,  1  Lea,  657,  27  Am.  Rep.  789  (see  note,  39 
Am.  Rep.  557,  558),  holding  indorser  of  past-due  note    liable  as 
guarantor;  Harding  v.  Heirs  and  Creditors  of  Waters,  6  Lea,  331, 
333,  and  McGee  v.  Connor,  1  Utah,  96,  both  holding  third  person,  in- 
dorsing note  before  delivery,  liable  as  guarantor;  Pratt  v.  Conway, 
148  Mo.  296,  49  S.  W.  1029,  holding  assumption  of  mortgage  debt,  by 
grantee,  constitutes  him  the  principal  debtor;  Burton  v.  Hansford, 
10  W.  Va.  480.  484,  27  Am.  Rep.  574,  577,  holding  third  person,  In- 
dorsing note,  is  bound,  according  to  original  understanding,  proved 
by  parol  evidence.    Cited  in  3  Am.  Dec.  573;  29  Am.  Dec.  299,  note 
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on  syllabus  topic,  collecting  many  cases;  2  Am.  Rep.  475,  note,  giv> 
ing  various  rules  as  to  liability  of  indorser  at  iifceptlon,  collecting 
cases;  dissenting  opinion,  State  y.  Funding  Board,  28  La.  Ann.  257, 
declaring  that  State,  in  putting  its  name  upon  the  back  of  the  bonds, 
at  time  of  execution,  promised  unconditionally  to  pay  them. 

Distinguished  in  Bank  of  British  North  America  v.  Ellis,  6  Sawy. 
101,  F.  O.  850,  holding  indorsement  is  presumed  to  have  been  made 
after  the  payee.  Not  followed  in  Marks  v.  First  N.  Bank,  79  Ala. 
562,  treating  accommodation  indorser  as  a  regular  indorser;  Heal- 
ing y.  Vansickle,  74  Ind.  538,  39  Am.  Rep.  108,  holding  indorser,  be- 
fore deliyery,  is  prima  facie  liable  as  an  indorser. 

Bills  and  notes. —  Parol  evidence  is  admissible  of  circumstances 
of  an  indorsement  before  delivery  of  instrument,  to  show  the  nature 
of  the  transaction,  p.  350. 

Cited  and  principle  applied  in  Fisk  v.  Reser,  19  Colo.  95,  34  Pac. 
575,  admitting  parol  proof  to  show  circumstances  under  which  per- 
sons other  than  payee,  apparentiy  not  otherwise  connected  with 
note,  indorsed  it;  Atkinson  v.  Bennet,  103  Ga.  511,  30  S.  E.  600, 
Gady  v.  Shepard,  12  Wis.  643,  644,  and  Preston  v.  Gould,  64  Iowa, 
48,  19  N.  W.  835,  admitting  parol  evidence  to  show  order  and  lia- 
bility of  indorsers;  Way  v.  Butterworth,  108  Mass.  513,  holding  parol 
evidence  admi.Hsible  to  rebut  presumption  that  defendant  indorsee) 
note  at  time  it  was  made;  Farwell  v.  Ensign,  66  Mich.  604,  33  N., 
W.  736,  holding  parol  evidence  admissible  to  show  indorsers  were 
accommodation  indorsers;  Peterson  v.  Russell,  62  Minn.  223,  54  Am. 
St  Rep.  636,  64  N.  W.  556,  29  L.  R.  A.  613,  holding  payee  is  au- 
thorized to  write  over  signature  of  third  person,  indorsing  in  blank, 
after  delivery,  the  contract  of  guaranty  in  full,  which  will  take 
the  case  out  of  the  statute  of  frauds;  Rivers  v.  Thomas,  1  Lea,  651, 
27  Am.  Rep.  785.  holding  parol  evidence  admissible  between  the  par- 
ties to  show  agreement  of  indorsement;  as  also  in  Morrison  L.  Go. 
y.  Lookout  Mt  H.  Co.,  92  Tenn.  9,  20  S.  W.  292,  holding  same;  Long 
y.  Campbell,  37  W.  Va.  674,  holding  no  understanding  between 
maker  and  indorser  wiU  avail  unless  payee  had  knowledge  thereof 
before  delivery.  Cited  in  42  Am.  Dec.  403,  note,  that  true  relation 
between  indorsers  may  be  shown,  collecting  authorities. 

Distinguished  in  Woodward  v.  Foster,  18  Gratt  212,  holding  parol 
evidence  inadmissible  to  vary  legal  liability  of  an  indorser. 

Bille  and  notes. —  Indorser  of  note  before  delivery  is  a  joint 
maker,  if  he  indorses  for  accommodation  of  maker,  and  as  hi» 
surety,  or  if  he  participated  in  the  consideration;  but  a  mere  guar- 
antor, if  his  indorsement  is  on  a  subsequent  day,  and  pursuant  to 
an  arrangement  for  further  indulgence  of  the  maker,  p.  350.  See 
note  to  preceding  syllabus. 

Bills  and  notes. —  Indorser  signing,  with  understanding  indorse- 
ment should  be  inoperative  until  indorsed  by  payee,  Is  liable  as  a 
second  indorser,  p.  350. 
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Cited  and  principle  aflflrmed  In  Heldenhelmer  Bros.  v.  Blumen- 
kom,  56  Tex.  313,  holding  accommodation  indorser  at  Inception  is 
liable  only  as  Indorser. 

22  How.  852-364,  16  L.  345,  JETEB  v.  HEWITT. 

Judgment,  confirming  Judicial  sale,  is,  in  Louisiana,  coQclusiye, 
where  the  proper  notices  have  been  given,  p.  362. 

Courts. —  Suitor  in  Circuit  Court  of  Louisiana,  seeking  to  ques- 
tion a  judicial  sale  in  that  State,  is  bound  by  Louisiana  law  and 
Judgments  of  her  courts,  p.  364. 

Judgments. —  Bes  Judicata  renders  white  that  which  Is  black, 
and  straight  that  which  Is  crooked,  p.  864. 

Cited  and  applied  in  Wadhams  v.  Gay,  73  111.  437,  holding  com- 
promise Judgment  is  not  res  ad  Judicata;  Howard  v.  Huron,  6  S. 
Dak.  189,  60  N.  W.  806,  26  L.  B.  A.  501,  holding  Judgment  by  de- 
fault conclusive. 

Distinguished  in  Brownsville  v.  League,  129  U.  S.  505,  32  L. 
784,  9  S.  Ct  831,  holding  aid  of  court  to  collect  Judgment  should 
not  be  granted,  when,  from  facts  of  record,  they  rest  upon  no  cause 
of  action. 

MisceUaneouB. —  Apparently  misclted  in  Beard  v.  Beard,  21  Ind. 
827. 

22    How.    364-880,    16    L.    296,    ASPINWALL    v.    COMMRS.    OF 
DAVIESS  COUNTY. 

Constitutional  law  —  MuniciiMil  corporations. —  Neither  charter 
of  railroad,  authorizing  counties  to  subscribe  for  stock,  nor  vote 
of  citizens  in  favor  of  a  subscription,  constitute  a  contract,  until 
the  subscription  is  actually  made,  and  bonds  issued,  after  amend- 
ment to  Constitution  forbidding  them,  was  passed,  are  invalid,  pp. 
377-879. 

Reaffirmed  in  Wadsworth  v.  Supervisors,  102  U.  S.  586,  537,  538, 
26  L.  222,  223.  Cited  and  principle  applied  in  following  cases: 
Moran  v.  Commrs.,  2  Black,  725,  17  L.  845,  holding  county  estopped 
to  deny  regularity  of  bonds,  redtlng  proper  facts;  Norton  v.  Shelby 
Co.,  118  TJ.  S.  452,  30  L.  189,  6  S.  Ct  1131,  after  new  Constitution 
went  into  effect,  no  ratification  of  subscription  could  be  made  with- 
out the  consent  of  three-fourths  of  the  voters;  Concord  v.  Robinson, 
121  U.  S.  171,  80  L.  888,  7  S.  Ct  940,  holding  subscriptions  voted 
prior  to  constitutional  amendment,  could  be  completed  afterwards; 
Norton  v.  Brownsville,  129  U.  S.  490,  82  L.  778,  9  S.  Ct  326,  holding 
power  to  Issue  bonds,  not  acted  upon.  Is  subject  to  Constitution 
subsequently  passed;  McKlttrlck  v.  Ark.  C.  By.,  152  TJ.  S.  495,  88 
L.  527,  14  S.  Ct  669,  and  Nelson  v.  Haywood  Co.,  87  Tenn.  789, 
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790,  11  S.  W.  887,  4  L.  R.  A.  655,  holding  enabling  act  had  no  force 
after  the  adoption  of  the  State  Constitution;  Pearsall  v.  Great  N. 
Ry.,  161  U.  S.  666,  40  L.  845,  16  S.  Ot  710,  where  railway  charter 
gives  general  power  to  consolidate,  legislature  may  forbid  consol- 
idation with  parallel  lines;  Wads  worth  v.  St  Croix  Co.,  4  Fed.  384, 
although  a  majority  of  votes  were  for  bonds,  still  their  issue  lay  In 
discretion  of  supervisors;  Fidelity  T.,  etc.,  Co.  v.  Lawrence  Co.,  92 
Fed.  580,  holding  new  Constitution  repealed  inconsistent  statute  by 
implication;  People,  etc.  v.  Commrs.  of  Pueblo  Co.,  2  Colo.  366,  C.  & 
O.  R.  R.  V.  County  Court,  10  Bush,  612,  State  v.  Wilson,  67  Mo.  453, 
458,  462,  467,  State  v.  ChappeU,  74  Mo.  350,  and  Lizt  v.  Wheel- 
ing, 7  W.  Va.  522,  525,  all  holding  that  until  subscription  is  made, 
the  vote  authorizing  it  goes  for  nothing;  State  v.  Dawson,  1^ 
Ind.  42,  holding,  if  charter  was  not  accepted  prior  to  the  tak- 
ing effect  of  the  Constitution,  it  could  not  be  afterwards;  Mc- 
Pherson  v.  Foster  Bros.,  43  Iowa,  61,  70,  22  Am.  Rep.  225,  233, 
deciding  that  holder  of  bonds  Issued  in  excess  of  constitutional 
limit,  cannot  recover  amount  paid  therefor;  TJ.  P.  R.  R.  v. 
Commrs.,  6  Kan.  272,  273,  holding  county,  by  voting  to  subscribe 
for  stock,  does  not  create  a  contract;  Chicago,  etc.,  R.  v.  Commrs.. 
38  Kan.  607,  16  Pac.  835,  holding  that  subscription  made  and  ac- 
cepted, creates  a  contract;  Agawam  N.  Bank  v.  South  Hadley,  128 
Mass.  506,  and  Rich  v.  Errol,  51  N.  H.  361,  holding  lender  could 
not  recover  money  borrowed  by  town  in  an  unauthorized  manner; 
Musgrove  v.  V.  &  N.  R.  R.  Co.,  50  Miss.  683,  holding  that  repeal 
of  authorizing  act  terminates  all  proceedings  under  it;  Wagner  v. 
Meety,  69  Mo.  151,  holding  that  privilege  of  having  subscriptions 
by  County  Courts  was  not  a  vested  right;  Weil  v.  Greene  County, 
69  Mo.  285,  in  action  on  county  bonds,  petition  must  state  every 
essential  element  of  power  given;  Kittle  v.  De  Lamater,  3  Neb.  336, 
holding  repeal  of  authority  of  county  to  subscribe  for  railroad 
stock,  valid  as  to  future  subscriptions;  Commrs.  v.  Call,  123  N.  C. 
322,  31  S.  E.  485,  44  L.  R.  A.  256,  holding  county  bond,  reciting  act 
authorizing,  is  notice  to  holder.  Cited  in  98  Am.  Dec.  670,  note  on 
effect  of  constitutional  restrictions  on  vested  rights  under  subscrip- 
tions, collecting  authorities. 

Cited,  without  particular  application,  in  Lafayette,  etc.,  R.  R. 
V.  Geiger,  34  Ind.  215.  Cited  in  note,  3  Dill.  162,  F.  C.  6,148;  dis- 
senting opinion,  C.  C.  R.  W.  Co.  v.  The  People,  73  111.  556.  majority 
holding  prohibition  against  special  privileges,  is  not  a  limitation 
upon  power  of  municipality  to  fix  conditions  for  railroad  organlzecl 
under  special  charter,  previously  granted  to  operate  its  road. 

Distinguished  In  County  of  Moultrie  v.  Savings  Bank,  92  XT.  S. 
635,  23  L.  633,  and  Cumberland  &  O.  R.  R.  v.  County  Court,  10 
Bush,  574,  where  the  contract  was  made  before  the  authority  to 
make  it  was  annulled;  Young  v.  Township  of  Clarendon,  26  Fed. 
808,  where  bonds  were  actually  issued,  and  placed  in  escrow,  the 


861  Notes  on  U.  S.  Reports.         22  How.  380-^302 

township  had  complied  with  requisites;  Atlanta  v.  Gate  City  G.  L. 
Co.,  71  Ga.,  123,  holding  company  legally  chartered  before,  but  not 
organized  until  after,  adoption  of  new  Constitution,  does  not  re- 
quire a  new  charter;  People  v.  Logan  Co.,  63  111.  388,  where  Con- 
stitution expressly  saved  all  subscriptions  voted  before  its  adoption; 
Kimball  v.  Rosendale,  42  Wis.  414,  24  Am.  Rep.  424,  holding  act 
purporting  to  legalize  proceedings  to  collect  tax,  is  Invalid,  as  the 
constitutional  amendment  took  away  that  right;  dissenting  opinion, 
Commrs.  v.  Call,  123  N.  C.  831,  31  S.  E.  488,  44  L.  R.  A.  259,  ma- 
jority holding  county  bond  reciting  authorizing  act  is  notice  to 
holder. 

22  How.  380-892,  16  L.  349,  OGILVIB  v.  KNOX  INSURANCE  CO. 

Corporations. —  Equity  can  compel  payment  of  unpaid  subscrip- 
tions of  stock  of  insolvent  corporation  on  bill  by  a  Judgment  cred- 
itor, p.  387. 

Cited  and  principle  applied  In  Sanger  v.  Upton,  91  U.  S.  62,  23  L. 
223,  and  Wilbur  v.  Stockholders,  29  Fed.  Cas.  1189,  holding  as- 
signee could  sue  for  unpaid  subscriptions;  Terry  v.  Anderson,  95 
U.  S.  636,  24  L.  367,  and  Holmes  v.  Sherwood,  3  McCrary,  408,  16 
Fed.  728,  holding  unpaid  subscriptions  inure  to  benefit  of  creditors; 
Lane's  Appeal,  105  Pa.  St.  63,  51  Am.  Rep.  169,  holding  same; 
Carey  v.  Nagle,  2  Abb.  (U.  S.)  159,  2  Blss.  247,  F.  C.  2,403,  holding 
that  bankruptcy  of  company  is  no  defense  to  action  by  assignee  of 
note  given  for  premium  on  policy;  In  re  Republic  Ins.  Co.,  3  Biss. 
457,  F.  O.  11,704,  and  Payson  v.  Stoever,  2  Dill.  432,  F.  C.  10,863, 
holding  Bankruptcy  Court  can  make  a  call  on  stockholders  of  bank- 
rupt corporation  for  unpaid  subscriptions;  Myers  v.  Seeley,  10 
Bank.  Reg.  413,  17  Fed.  Cas.  1119,  holding  that  assignee  in  bank- 
ruptcy, of  a  corporation,  may  make  an  assessment,  under  order 
of  court,  on  unpaid  shares;  In  re  Glen  Iron  W.,  17  Fed.  327,  hold- 
ing unpaid  subscriptions  of  insolvent  corporation  are  subject  to 
writs  of  attachment;  Newberry  v.  Robinson,  36  Fed.  842,  holding 
administratrix  recovering  Judgment  may  sue  thereon  out  of  the 
State;  Furnald  v.  Glenn,  56  Fed.  375,  holding  assessment  on  unpaid 
stock,  though  larger  than  necessary  to  pay  debts,  is  no  invasion 
of  stockholder's  absolute  right;  N.  Y.  L.  Ins.  Co.  v.  Beard,  80  Fed. 
67,  holding  that  to  avoid  multiplicity  of  suits,  a  bill  in  equity  may 
be  maintained  to  enforce  double  liability  of  stockholders;  Morrison 
V.  Savage,  56  Md.  144,  holding  subscriber  bears  no  fiduciary  rela- 
tion, and  a  discharge  of  bankruptcy  relieves  his  liability  on  unpaid 
stock;  Shockley  v.  Fisher,  75  Mo.  502,  holding  unpaid  stock  sub- 
scriptions are  corporate  assets,  and  assignable;  Adler  v.  Mfg.  Co.. 
13  Wis.  61,  holding  Judgment  creditor  of  corporation  may  have 
receiver  appointed,  to  whom  stockholders  must  pay  capital  stock. 
Cited  approvingly  in  Scovill  v.  Shaw,  4  Cliff.  567,  F.  C.  12,552,  but 
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claim  was  barred  by  statute  of  limitations.  Cited  in  100  Am. 
Dec.  553,  note  on  power  of  courts  to  compel  payment  of  subscrip- 
tions, at  instance  of  creditors  of  insolvent  corporation,  collecting 
authorities;  3  Am.  St  Rep.  810,  note  on  equitable  Jurisdiction  to 
compel  payment  of  unpaid  subscriptions,  or  to  make  calls,  collecting 
cases;  he  must,  however,  first  exhaust  legal  remedies  against  the 
corporation,  3  Am.  St  Rep.  814.  Cited,  arguendo,  in  McLoughlin 
V.  Upton,  2  Wyo.  43. 

Corporations.— Stockholders,  having  organized  cori)oration  and 
conducted  it  for  a  number  of  years,  cannot,  after  investment  is 
found  unprofitable,  set  up  the  defense,  against  creditors,  that  sub- 
scriptions were  obtained  by  misrepresentation,  pp.  389-390. 

Principle  has  been'  applied  in  following  citing  cases:  Upton  v. 
Tribilcock,  91  U.  S.  48,  50,  23  L.  205,  200,  and  Upton  v.  Hans- 
brough,  3  Biss.  426,  427,  F.  C.  16,801,  holding  misr^resentatlon 
of  non-assessability  of  stock  no  defense  to  action  for  subscription; 
Chubb  V.  Upton,  95  U.  S.  668,  24  L.  524;  Latimer  v.  Bard,  76  Fed. 
542,  and  Clay  Co.  v.  Harvey,  9  Utah,  509,  35  Pac.  512,  holding  stock- 
holder cannot  defend  against  claim  for  subscription,  by  alleging 
irregularity  of  organization;  In  re  Republic  Ins.  Co.,  3  Biss.  459. 
F.  C.  11,704,  that  company  haa  fraudulently  retired  a  portion  of 
Its  stock  does  not  relieve  stockholders  from  calls;  Upton  v.  Engle- 
hart,  3  Dill.  503,  F.  C.  16,800,  and  Welsiger  v.  Ice  M.  Co.,  90  Va. 
798,  20  S.  E.  362,  holding  fraudulent  contract  to  purchase  shares 
must  be  repudiated  promptly  or  it  will  be  binding  as  against  cred- 
itors; Morrison  v.  Price,  23  Fed.  221,  holding  defense,  that  increase 
of  capital  was  illegal,  did  not  relieve  stockholder  from  liability; 
Scott  V.  Latimer,  89  Fed.  852,  858,  60  U.  S.  App.  737,  745,  holding 
subscriptions  induced  by  fraud  cannot  be  rescinded,  where  sub- 
scriber acts  as  stockholder  for  some  time,  though  in  ignorance  of 
the  fraud;  Bartol  v.  Walton,  92  Fed.  21,  and  Martin  v.  Land  Co., 
94  Va.  39,  51,  26  S.  E.  693,  598,  holding  that  stockholder  suing  for 
rescission  of  subscription  on  ground  of  fraud,  after  insolvency  of 
corporation,  must  show  diligence;  Jones  v.  Ark.  &  C.  Co.,  38  Ark.  25, 
declaring  that  assets  of  a  corjwratlon  are  a  trust  fund  for  payment 
of  its  debts;  Harmon  v.  Page,  62  Cal.  458,  holding  equity  will  com- 
pel stockholder  to  pay  capital  stock,  for  benefit  of  creditor  of  In- 
solvent corporation;  ScoviU  v.  Thayer,  105  U.  S.  154,  26  L.  973,  and 
Union  lus.  Co.  v.  Mfg.  Co.,  97  III.  550,  37  Am.  Rep.  136,  hold- 
ing agreement  of  shareholders  that  stock  be  non-assessable  is 
void  as  to  creditors;  Duffleld  v.  Wire  Works,  64  Mich.  301,  31  N.  W. 
313,  court  deciding  as  to  whether  money  paid  for  stock  could  be 
recovered  because  of  fraud;  Amer.  Ins.  Co.  v.  Kuhlman,  6  Mo. 
App.  525,  holding  misrepresentations  of  agent  no  defense,  unless 
made  with  sanction  of  principal;  Wetherbee  v.  Baker,  35  N.  J.  Bq. 
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C12,  holding  allowance  of  credit  of  50  per  cent,  on  subscriptions  was 
inyaUd,  and  that  stockholders  were  liable  for  whole  amount  ap- 
pearing in  certificate  of  organization;  South  Bend  Toy  Mfg.  Co.  v. 
Insurance  Co.,  4  S.  Dak.  179,  56  N.  W.  99,  holding  creditors  of  cor- 
poration have  right  of  priority  of  payment  over  any  stockholder; 
MathiB  V.  rridham,  1  Tex.  Civ.  App.  86,  20  S.  W.  1023,  that  sub- 
acriptlon  was  procured  by  misrepresentation  is  no  defense  against 
creditors;  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  416,  holding  Hen  on 
property  of  JoIAt-stock  company,  when  paid  by  one  stockholder,  is 
extinguished  as  to  creditors;  Yanderwerken  v.  Glenn,  85  Ya.  12,  6 
S.  E.  807,  holding  decree  against  corporation  binds  stockholders, 
though  not  personally  parties;  dissenting  opinion,  Sawyer  v.  L.  &  B. 
Ass.,  103  Mich.  237,  61  N.  W.  524,  majority  holding  party  had 
right  to  have  contract  construed  in  light  of  by-laws  as  represented 
to  him.  Referred  to  in  Ogilive  v.  Knox  Ins.  Co.,  2  Black,  540,  17  L. 
849.  Cited  in  note,  3  Dill.  509,  F.  C.  4,679.  Cited  in  100  Am.  Dec. 
556,  note  on  power  of  courts  to  compel  payment  of  subscriptions 
at  instance  of  creditor  of  insolvent  corporation,  collecting  au- 
thorities; 3  Am.  St  Rep.  825,  note  on  fraud  and  mistake  as  affect- 
ing stockholder's  liability  for  unpaid  subscriptions,  collecting  au- 
thorities.    See  note,  44  Am.  St  Rep.  944. 

Distinguished  in  Fla.  L.  &  I.  Co.  v.  Merrill,  52  Fed.  80,  2  U.  S. 
App.  434,  no  creditor  has  such  interest  in  proceeds  of  stock  fraudu- 
lently sold  by  bank,  as  would  prevent  restitution,  and  Merrill  v. 
Fla.  L.  &  Imp.  Co.,  60  Fed.  21,  13  U.  S.  App.  649,  holding  same; 
Newton  Nat  Bk.  v.  Newbegln,  74  Fed.  139,  40  U.  S.  App.  1,  33  L.  R. 
A.  736,  holding  subscription  procured  through  fraud  could  be  re- 
scinded, after  insolvency  of  cori>oration,  where  there  was  no  laches; 
Brsklne  v.  Peck,  13  Mo.  App.  283,  one  surrendering  stock  issued 
for  nothing  as  "full  paid"  is  not  liable  to  one  becoming  creditor 
subsequent  to  surrender. 

Corporations.— Equity,  at  the  suggestion  of  either  party  to  a 
creditor's  suit,  that  corporation  is  insolvent,  may  appoint  a  re- 
ceiver, p.  392. 

Cited  in  Wright  v.  Merchants'  Nat.  Bk.,  1  Fllpp.  569,  F.  C.  18,084, 
"holding  that  banking  act  did  not  take  away  power  of  court  to  ap- 
point receiver  upon  a  Judgment  creditor's  bill;  Fink  v.  Patterson, 
21  Fed.  609,  holding  equity  can  appoint  receiver  to  administer  as- 
sets for  benefit  of  creditors. 

Cori>oratlons  —  Parties.— It  is  not  necessary  that  all  creditors  or 
shareholders  be  parties  to  a  creditor's  bill  against  a  corporation, 
p.  892. 

Cited  and  principle  followed  in  Hatch  v.  Dana,  101  U.  S.  211,  213, 
25  L.  886,  887,  Holmes  v.  Sherwood,  3  McCrary,  410,  16  Fed.  729, 
Thompson  v.  Reno  Sav.  Bk.,  19  Nev.  116,  3  Am.  St.  Rep.  804,  7 
Pac.  73,  and  Brundage  v.  Mining  Co.,  12  Or.  325,  328,  7  Pac.  316, 
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317,  holding  creditors  need  not  make  all  the  stockholders  defendants; 
Swan  L.  &  C.  Cattle  Co.  v.  Prank,  148  U.  S.  611,  37  L.  .580,  13  S.  Ct. 
694,  holding  that  corporation  is  an  indispensable  party  to  a  bill 
affecting  its  rights  and  liabilities;  Marsh  v.  Burroughs,  1  Wood, 
467,  P.  C.  9,112,  holding  Judgment  creditor  may  alone  file  bill  against 
person  holding  property  of  debtor;  Dormitzer  v.  Bridge  Co.,  6  Fed. 
216,  holding  corporation  a  necessary  party  to  a  suit  for  collecting 
moneys  due  for  unpaid  assessment;  Glenn  v.  Dorshelmer,  23  Fed. 
697,  698,  holding  statute  of  limitations  runs  in  fayor  of  stockhold- 
ers from  time  corporation  ceased  business;  Hall  v.  Klinck,  25  S.  C. 
353,  60  Am.  Rep.  508,  holding  single  creditor  might  bring  action 
against  one  stockholder  and  recover  60  per  cent  of  par  value 
of  his  shares. 

Cited  in  100  Am.  Dec.  555,  note  on  power  of  courts  to  compel 
payment  of  subscriptions  at  instance  of  creditors  of  insolvent  cor- 
poration, collecting  cases;  31  Am.  Rep.  89,  90,  note  on  enforcement 
of  stockholder's  liability,  collecting  cases;  3  Am.  St  Rep.  815,  note 
on  parties  to  bill  in  equity,  collecting  authorities.  Cited,  without 
particular  application,  in  Richmond  v.  Irons,  121  U.  S.  45,  30  L. 
870,  7  S.  Ct  795. 

Miscellaneous.— Cited  to  point  that  creditor's  bill  may  be  filed 
In  Circuit  Court,  in  aid  of  judgment  of  State  court  in  Putnam  v. 
New  Albany,  4  Biss.  371,  P.  C.  11,481,  holding  creditor  obtaining 
Judgment  In  State  court  against  corporation  may  file  bill  In  national 
court,  if  citizenship  of  parties  confers  Jurisdiction. 

22  How.  392-406,  16  L.  353,  UNITED  STATES  v.  TBSCHMAKBB. 

Public  lands  —  Evidence. —  Mexican  archives,  comprising  records 
of  the  departmental  assembly,  may  be  consulted  by  court  though 
not  made  formal  proof  in  the  case,  p.  405. 

Cited  and  principle  applied  in  Caha  v.  United  States,  152  U.  S. 
222,  38  L.  419,  14  S.  Ct  517,  holding  courts  wiU  Judicially  notice 
regulations  of  a  department  of  government;  Kirby  v.  Lewis,  39 
Fed.  77,  holding  court  could  consult  official  reports  relating  to 
swamp  lands,  though  not  made  formal  proof  in  the  case;  Davison 
v.  Gibson,  56  Fed.  446,  12  U.  S.  App.  362,  where  court  Judicially 
noticed  public  laws  of  an  Indian  tribe;  dissenting  opinion,  Boston, 
C.  &  M.  R.  R.  V.  Railroads,  65  N.  H.  461,  23  Atl.  541,  declaring  that 
lease  was  a  matter  of  general  knowledge,  and  formal  proof  of 
its  existence  was  unnecessary.  Cited  to  point  that  court  took  ju- 
dicial notice  of  customs  in  Rich.  U.  P.  Ry.  Co.  v.  Rich.,  etc.,  R. 
Co.,  96  Ya.  674,  32  S.  E.  788,  taking  Judicial  notice  that  maintenance 
of  gates  and  a  fiagman  at  crossings  diminishes  danger  of  accidents. 
Cited  in  89  Am.  Dec.  664,  note,  that  courts  Judicially  notice  law  of 
forum,  collecting  authorities.  Cited,  but  without  particular  appli- 
cation, in  Owen  v.  Presidio  Min.  Co.,  61  Fed.  18,  13  U.  S.  App.  248. 
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Public  lands  —  California  grants. —  In  absence  of  recorded  title 
and  satisfactory  proof  of  possession,  the  proof  of  genuineness  of 
official  signatures  to  grant  is  insufficient,  pp.  405-406. 

Principle  has  been  affirmed  and  followed  in  these  cases:  United 
States  V.  Pico,  22  How.  416,  16  L.  359,  and  United  States  v. 
Yallejo,  22  How.  422,  16  L.  860,  remanding  case  for  turther  evi- 
dence, where  no  record  of  grant  or  certificate  was  found,  but  both 
papers  came  from  hands  of  claimants;  United  States  v.  Knight,  1 
Black,  252,  17  L.  80,  to  maintain  title  by  means  of  secondary  evi- 
dence claimant  must  show  that  grant  was  recorded;  Homero  v. 
United  States,  1  Wall.  742,  745,  17  L.  633,  and  Bouldin  v.  Phelps,  12 
Sawy.  327,  30  Fed.  569,  refusing  to  confirm  grant  in  absence  of 
recorded  title,  though  parol  evidence  of  grant  was  very  strong; 
Owen  V.  Presidio  Min.  Co.,  61  Fed.  11,  13  U.  S.  App.  248,  holding 
evidence  insufficient  to  establish  execution  of  grant;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  640,  647,  holding  no  title  was  conveyed 
in  the  absence  of  an  actual  survey,  and  the  filing  of  a  copy  of 
it;  Davis  v.  CaL  Powder  Wks.,  84  Cal.  625,  24  Pac.  389,  in  absence 
of  recorded  title,  a  grant  can  only  be  proved  by  the  clearest  evi- 
dence. Cited  in  United  States  v.  Flint,  4  Sawy.  66,  F.  C.  15,121, 
to  point  that  after  case  reaches  Supreme  Ck>urt  it  may  be  remanded 
for  further  proof  of  claim.  Cited  in  Vallejo  v.  United  States,  28 
Fed.   Cas.  926,  construing  grant  conditional  on  erection  of  mill. 

Distinguished  in  United  States  v.  Auguisola,  1  Wall.  357,  17  L. 
616,  and  United  States  v.  Yorba,  1  Wall.  422,  17  L.  637,  holding  where 
preliminary  proceedings  have  been  produced  from  archives,  ob- 
jections to  sufficiency  of  proof  of  grant  must  be  taken  in  court 
below. 

22  How.  406-416,  16  L.  357,  UNITED  STATES  v.  PICO. 

Public  lands  —  California  grants. —  In  absence  of  recorded  title, 
other  evidence  is  insufficient  to  establish  grant,  p.  416. 

Cited  and  principle  applied  In  Bouldin  v.  Phelps,  12  Sawy.  327, 
30  Fed.  569,  refusing  to  confirm  grant  In  absence  of  recorded  title; 
Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  647,  holding  no  title  was 
conveyed  in  the  absence  of  an  actual  survey,  and  the  filing  of  a 
copy  of  it  Cited  in  United  States  v.  Flint,  4  Sawy.  67,  F.  C.  15,121. 
to  point  that  after  case  reaches  Supreme  Court  it  may  be  remanded 
for  further  proof  of  claims.  Cited  as  having  reversed  decree  of 
District  Court  confirming  Moquelemos  grant,  in  Mora  v.  Nunez, 
7  Sawy.  461,  10  Fed.  638,  and  In  United  States  v.  Pico,  27  Fed.  Cas. 
531. 

22   How.   416-422,    16   L.   859,    UNITED    STATES   v.    VALLEJO. 

Public  lands  —  California  grants. —  Possession  of  parties,  in 
absence  of  record  evidence,  is  Insufficient  to  support  grant,  p.  422. 
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Principle  affirmed  in  following  citing  cases:  Bouldin  v.  Phelps, 
12  Sawy.  327,  30  Fed.  569,  refusing  to  confirm  grant  in  absence  of 
recorded  title;  Muse  v.  ArUngton  Hotel  Co.,  68  Fed.  642,  647,  hold- 
ing no  title  was  conveyed  in  the  absence  of  an  actual  survey,  and 
the  filing  of  a  copy  of  it  Cited  in  United  States  v.  Flint,  4  Sawy. 
67,  F.  O.  15,121,  to  point  that  after  case  reaches  Suprenie  Court 
It  may  be  remanded  for  further  proof  of  claim. 

Public  lands  —  California  grants. —  Where  neither  grant  nor 
certificate  has  been  found  among  the  Mexican  archives,  nor  any 
record  upon  the  books,  the  case  was  remanded  for  further  evi- 
dence, p.  422. 

22  How.  422-436,  16  L.  887,  THOMPSON  v.  LBSSBB  OF  OAR- 
EOLL. 

Taxation.— Under  charter  of  Washington,  is  it  not  a  condition 
to  the  validity  of  sale  of  unimproved  lands  for  taxes,  that  personal 
estate  should  have  first  been  exhausted  by  distress,  p.  433. 

Cited  and  principle  applied  in  Ward  v.  Commissioners,  12  Mont. 
89,  29  Pac.  662,  holding,  under  statute,  tax  collector  was  not  re- 
quired to  sell  personalty,  before  proceeding  to  seU  realty. 

Statutes. —  Whether  "may"  Imposes  a  discretionary  or  impera- 
tive duty  depends  on  context  of  statute  showing  intent  of  legisla- 
ture, pp.  433-434. 

Cited  in  United  States  v.  Thoman,  156  U.  S.  359,  39  L.  452,  15 
S.  Ct  380,  holding  provision  that  surplus  of  revenues  of  parishes 
be  applied  to  indebtedness  of  former  years  was  not  mandatory  and 
created  no  contract  right  in  creditor;  Santa  Cruz  R.  P.  Co.  v. 
Heaton,  105  CaL  165,  38  Pac.  694,  construing  "  may "  statute  to  be 
permissive,  as  also  in  Gilmore  v.  Utlca,  121  N.  Y.  569,  24  N.  E. 
1011,  Deane  v.  Bridge  Co.,  22  Or.  176,  29  Pac.  443,  15  L.  R.  A.  618 
and  n.,  and  Bslinger  v.  Pratt,  14  Utah,  117,  46  Pac.  766. 

Taxation. —  Municipality  of  Washington  cannot  increase  or 
vary  the  power  to  seU  lands  for  taxes  given  by  Congress,  nor  by 
ordinance  impose  any  unauthorized  terms  or  conditions,  p.  435. 

Cited  and  principle  applied  in  Robb  v.  Indianapolis,  38  Ind.  52, 
holding  town  council  could  not  impose  penalty  upon  resident  or 
visitor  of  house  of  ill-fame  outside  dty  limits;  Short-Conrad  Co. 
V.  School  District,  94  Wis.  537,  69  N.  W.  338,  holding  board  of  edu- 
cation could  not  by  by-law  require  an  appropriation  to  be  carried 
by  a  two-thirds  vote. 

22  How.  436-443,  16  L.  895,  DALTON  v.  UNITED  STATES. 

Public  lands  —  California  gprants. —  Admissions  in  conversa- 
tions, relied  upon  to  prove  grantee  a  foreigner,  do  not  outweigh 
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prima  facie  presumptions  of  regularity  arising  from  long  posses- 
sion, and  the  regularity  of  the  entire  record,  pertaining  to  the  grant, 
p.  442. 
No  citations. 

22   How.   443-461,    16   L.   376,    FUENTES   V.    UNITED    STATES. 

Public  lands  —  California  grants. —  Claim  rejected  which  stood 
exclusively  upon  paper  In  possession  of  claimant,  purporting  to  be  a 
grant,  and  in  support  of  which  there  was  no  record  eTidence,  p.  452. 

Cited  and  principle  followed  in  United  States  v.  Bolton,  23  How. 
351,  16  L.  573,  and  Romero  v.  United  States,  1  Wall.  745,  17  L.  633, 
rejecting  claim  where  claimant  showed  no  archive  evidence;  United 
States  V.  Castro,  24  How.  351,  16  L.  661,  and  United  States  v. 
Knight,  1  Black,  252,  17  L.  80,  both  holding  parol  proof  of  grant 
produced  from  private  receptacle,  without  proof  of  recording,  is 
insufficient  to  support  title;  Davis  v.  Cal.  Powder  Wks.,  84  Cal.  622, 
24  Pac.  388,  in  absence  of  record  evidence,  presumption  against 
genuineness  of  grant  can  only  be  overcome  by  clearest  proof;  Owen 
V.  Presidio  Min.  Co.,  61  Fed.  11,  13  U.  S.  App.  248,  holding  evidence 
insufficient  to  establish  grant;  dissenting  opinion  in  Homsby  v. 
United  States,  10  Wall.  245, 10  L.  006,  declaring  evidence  insufficient 
to  establish  an  equity. 

.Distinguished  in  United  States  v.  Augulsola,  1  Wall.  357,  17  L. 
615,  where  the  preliminary  proceedings  have  been  produced  from 
archives,  objections  to  sufficiency  of  proof  must  be  taken  in  court 
below,  as  also  In  United  States  v.  Yorba,  1  Wall.  422,  17  L.  637. 

Public  lands  —  California  grants. —  Want  of  performance  for 
a  number  of  years  of  conditions  subsequent  attached  to  a  grant, 
amounts  to  evidence  of  abandonment  prior  to  transfer  of  territory 
to  the  United  States  sufficient  to  defeat  confirmation,  p.  460. 

Cited  and  applied  in  Yallejo  v.  United  States,  28  Fed.  Cas.  026, 
holding  non-performance  of  condition  amounted  to  an  abandon- 
ment; Muse  V.  Arlington  Hotel  Co.,  68  Fed.  645,  640,  presuming 
grant  abandoned  from  lapse  of  time. 

Miscellaneous. —  Cited  in  Owen  v.  Presidio  Min.  Co.,  61  Fed.  13, 
13  U.  S.  App.  248,  to  point  that  no  presumption  can  be  indulged 
as  to  the  existence  of  the  power  to  make  the  grant 

22  How.  461-473,  16  L.  307,  NEW  YORK  &  BALT.  TRANS.  00. 
V.  PHIL.  &  SAVANNAH  STEAM  NAV.  CO. 

Collision. —  Lookout  standing  behind  wheelhouse,  so  that  it  ob- 
structs his  view  forward,  is  not  in  his  proper  place;  and  this  will 
defeat  recovery  in  case  of  collision,  p.  471. 

Cited  in  The  Steamer  J.  W.  Bverman,  2  Hughes,  20,  F.  0.  7,501, 
enumerating  rules  of  navigation;  The  Plng-On,  7  Sawy.  403,  11  Fed. 
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615,  holding  that  absence  of  lookout  did  not  contribute  to  accident, 
since  men  on  poop  deck  had  an  obstructed  view;  Killam  v.  The 
Schooner  Erie,  3  Cliff.  461,  F.  C.  7,765,  holding  vessel  not  having 
proper  lookout  liable.  Cited  In  75  Am.  Dec.  605,  note  on  duty  of 
vessel  to  keep  a  competent  lookout,  collecting  authorities. 

ColUsion. —  Vessels  meeting  must  port  helm  and  go  to  the  right, 
p.  472. 

Cited  and  principle  applied  in  The  Victory  &  The  Plymothlan, 
168  U.  S.  418,  42  L.  527,  18  S.  Ct  153,  holding  vessel  disregarding 
this  rule,  grossly  in  fault;  The  Scotia,  7  Blatchf.  340,  F.  C.  12,513, 
where  sailing  vessel  did  not  carry  required  light,  steamer  believing 
her  a  steamer,  and  acting  accordingly,  not  in  fault;  The  Free  State, 
1  Brown,  264,  265,  F.  C.  5,090,  condemning  scow  for  a  faulty  move- 
ment in  Immediate  presence  of  an  approaching  vessel. 

Collislonu — Propeller,  and  barge  in  tow,  are  regarded  as  a 
steamer  not  a  sailing  vessel,  and  required  to  pass  to  the  right,  p. 
472. 

Rule  applied  in  The  Herbert  Manton,  14  Blatchf.  38,  F.  0.  6,399, 
and  Parrott  v.  K.  &  N.  Y.  Ice  Co.,  46  N.  Y.  868,  holding  tug  towing 
canal-boat  must  keep  out  of  way  of  sailing  vessel;  Hem  v.  The 
Anthracite,  12  Fed.  Cas.  31,  holding  tug  towing  cannot  disregard 
rule  of  porting  her  helm,  and  keeping  to  right  side  of  channel; 
Nelson  v.  The  Gollah,  17  Fed.  Cas.  1321,  holding  tug  responsible 
to  tow  for  collision  with  anchored  vessel,  in  attempting  to  run 
through  anchored  shipping  on  a  hazy  night;  The  Fred  W.  Chase, 
31  Fed.  95,  regarding  tug  and  tow  as  a  steamer  and  holding  them 
at  fault  for  keeping  their  course;  The  Robert  Holland  and  Parana, 
59  Fed.  201,  and  The  Maverick,  84  Fed.  907,  65  U.  S.  App.  347,  hold- 
the  steamer  and  tow  should  keep  out  of  the  way  of  approaching  sail; 
Cumb.  Co.  V.  Towboat  Co.,  90  Me.  99,  60  Am.  St  Rep.  249,  37  AtL 
868,  holding  owner  of  towboat  Is  responsible  for  movements  of  vessel 
in  tow. 

22  How.  473-491,  16  L.  273,  ADAMS  v.  PRESTON. 

Federal  JurlBdictioiiu — Parish  Court  had  exclusive  jurisdiction 
over  property  surrendered  by  insolvent  and  Federal  courts  are  with- 
out Jurisdiction  of  such  Insolvencies,  p.  488. 

Insolvency  courta.— Proceedings  of  court  and  syndics  in  Louisi- 
ana settling  estate  of  insolvent  decedent  are  binding  in  absence 
of  fraud,  and  will  be  respected  in  the  Federal  courts  notwithstand- 
ing irregularities,  if  the  court  regularly  had  jurisdiction,  pp. 
488-491. 

Cited  and  principle  applied  in  In  re  Frazer,  9  Fed.  Cas.  731, 
holding  Federal  court  has  no  jurisdiction  of  a  probate  matter; 
Reed  v.  Reed,  31  Fed.  53,  and  Copeland  v.  Brunlng;  72  Fed.  8,  hold- 
ing Circuit  Courts  have  no  jurisdiction  to  stay  validity  of  a  wilL 
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Insolvency. —  By  the  laws  of  Louisiana,  property  surrendered  by 
insolyent  vested  in  creditors,  represented  by  syndics,  p.  488. 

Reaffirmed  in  Arnold  y.  Danziger,  30  Fed.  899. 

22  How.  491-603,  16  L.  391,  HOWLAND  v.  GRBBNWAY. 

Carriers. —  Owner  of  ship  is  liable  to  consignee  for  damage  re- 
sulting from  master's  Tiolation  of  reyenne  laws,  p.  502. 

Cited  and  principle  applied  in  Blwell  v.  Skiddy,  77  N.  Y.  294, 
holding  party  entitled  to  recoup  for  damages  caused  by  seizure 
resulting  from  master's  act 

Carrleors.^  Delivery  into  custom-house,  under  order  of  officers, 
and  payment  of  duties  by  consignee,  does  not  discliarge  owners 
from  liability  to  consignee  for  prior  breach  of  customs  laws  by 
master  of  vessel,  rendering  the  goods  liable  to  confiscation;  the 
delivery  contemplated  by  the  contract  of  carriage  is  a  transfer 
to  the  consignee  freed  from  all  rights  of  confiscation  for  prior 
unlawful  acts  of  the  carrier,  p.  503. 

Cited  and  principle  applied  in  Parkhurst  v.  Insurance  Co.,  100 
Mass.  305,  97  Am.  Dec.  104,  holding  policy  notwithstanding  excep- 
tions of  "  restraint,  seizure,  etc.,"  covered  barratry. 

22  How.  50a-504,  16  L.  370,  KILBOURNB  v.  STATE  SAVINGS 
INST.  OF  ST.  LOUIS. 

Appeal  and  error. —  Where  no  question  was  raised  in  court  be- 
low for  consideration  of  Supreme  Court,  and  none  is  raised  on 
appeal.  Judgment  will  be  affirmed,  with  costs  and  interest,  p.  504. 

No  citations. 
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28  How.  1-2,  16  L.  617,  ANSON,  BANGS  &  CO.  V.  THE  BLUB 
BIDGE  RAILROAD  COMPANY. 

Appeal  and  error.— Appeal  will  not  be  dismissed  for  failure  to 
give  appeal  bond  at  the  time  the  appeal  was  allowed,  bnt  Supreme 
Court  will  permit  one  to  be  filed  thereafter  within  a  time  to  be 
fixed  by  the  court,  p.  2. 

Cited  and  principle  applied  in  Peugh  v.  Davis,  110  U.  S.  228^ 
28  L.  128,  4  S.  Ct  18,  order  allowing  appeal  perfects  appeal,  and 
constitutes  supersedeas,  though  no  bond  filed;  Schenck  v.  Diamond 
Match  Co.,  73  Fed.  23,  39  U.  S.  App.  191,  denying  motioR  to  dismiss 
for  want  of  bond  at  time  of  taking  appeal;  Deford  v.  Mehaffy,  IS 
Fed.  490,  denying  motion  to  remand  for  defect  in  removal  bond. 
Cited,  obiter,  in  McClellan  v.  Pyeatt,  49  Fed.  260,  4  IT.  S.  App.  98, 
If  supersedeas  bond  defective.  Circuit  Court  can  allow  another  to 
be  given. 

Distinguished  in  The  Presto,  93  Fed.  524,  dismissing  appeal  for 
want  of  bond,  as  appellants  were  paupers  and  it  would  be  us^ess 
to  grant  time. 

Appeal  and  error.— Appeal  bond  may  be  taken  and  approved 
before  any  Judge  having  authority  to  allow  the  appeal,  p.  2. 

Miscellaneous.-- Cited  in  Crowder  v.  Morgan,  72  Ala.  540,  as  to 
when  appeal  bond  is  not  a  supersedeas. 

23  How.  2-14,  16  L.  479,  TBBSB  v.  HUNTINGDON. 

Patents.— In  actions  for  infringement,  act  of  July  4,  1836,  re- 
quires thirty  days'  notice  in  writing  of  special  matter  of  evidence 
in  defense;  if  defense  is  a  previous  invention,  knowledge  or  use, 
notice  must  state  the  names  and  residence  of  witnesses,  and  place 
of  prior  use,  p.  7. 

Cited  and  construction  applied  in  Blanchard  v.  Putnam,  8  Wall. 
427,  19  L.  436,  reversing  Judgment  for  non-compliance  with  the 
rule;  Graham  v.  Mason,  4  CliflP.  91,  F.  C.  5,671,  in  equity,  defect  in 
notice  in  the  answer  is  waived  by  failure  to  except;  Roemer  v. 
Simon,  95  U.  S.  219,  24  L.  386,  necessity  of  notice  waived  by  failure 
to  object  before  final  hearing;  S.  C,  p.  220,  24  L.  386,  allowing 
amendment  of  answer  by  inserting  names  and  residences  of  sobse- 
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quently-dlscovered  witnesses,  the  answer  giving  notice  of  inten- 
tion to  do  so;  Cottier  v.  Stimson,  10  Sawy.  214,  the  notice  is  not  a 
pleading;  Judson  v.  Bradford,  14  Fed.  Cas.  9,  as  notice  must  state 
where  and  by  whom  there  was  former  use»  besides  knowledge, 
some  use  must  be  proved. 

Affirmed  in  Seymour  v.  Osborne,  11  Wall.  539,  20  L.  37,  remark- 
ing that  equity  practice  requires  respondent  in  hir.  answer  to  give 
the  same  information  as  is  required  in  the  notice  In  actions  at  law. 
Cited  generally  in  Woodbury,  etc..  Machine  Co.  v.  Keith,  30  Fed. 
Cas.  490. 

Patents.— In  actions  for  infringement,  counsel  fees  are  not  a 
proper  element  of  damages  for  the  consideration  of  the  jury,  pp. 
H-9. 

Cited  and  principle  applied  In  Bancroft  v.  Acton,  7  Blatchf.  506, 
F.  C.  833,  applying  rule  to  action  in  equity  for  injunction  and 
damages;  Flanders  v.  Tweed,  15  Wall.  453,  21  L.  204,  counsel  fees 
not  allowed  in  action  against  treasury  agent  for  unlawfully  seizing 
and  detaining  plaintiffs  property;  Oelrichs  v.  Spain,  15  Wall.  230. 
21  L.  45,  counsel  fees  not  recoverable  in  action  on  injunction  bonds; 
Indianapolis,  etc..  Newspaper  Co.  v.  Pugh,  6  Ind.  App.  529,  33  N.  E. 
996,  error  to  instruct  Jury  to  allow  such  damages  as  would  pay  for 
trouble  and  expenses  in  carrying  on  the  suit;  Stringfield  v.  Hirsch, 
94  Tenn.  432,  45  Am.  St  Rep.  737,  29  S.  W.  611,  denying  counsel 
fees  as  damages  in  suit  on  injunction  bond. 

Patents.— In  infringement  suits,  the  reason  for  requiring  notice 
of  special  matter  of  defense  is  to  guard  patentees  from  surprise 
by  unexpected  evidence,  p.  10. 

Cited  and  approved  in  Agawam  Co.  v.  Jordan,  7  Wall.  596,  19  L. 
180,  holding  that  sufficient  notice  had  been  given;  Wise  v.  Allis,  9 
Wall.  739,  19  L.  786,  notice  naming  city  and  residence  of  witness 
need  not  give  the  address  of  the  particular  mill  in  which  previous 
use,  etc.,  was  had. 

Witnesses.— In  iippeaching  a  witness  particular  facts  cannot  be 
given,  but  the  evidence  must  be  confined  to  the  general  reputation 
of  the  witness  impeached,  pp.  11,  13. 

Cited  and  rule  applied  in  Moulton  y.  State,  88  Ala.  120,  6  So.  759, 
6  L.  R.  A.  302,  holding  questions  as  to  particular  facts  incompetent 
in  cross-examination,  to  rebut  evidence  of  defendant's  good  char- 
acter. 

Witnesses.— Query  whether  evidence  of  general  moral  character 
is  admissible,  or  whether  inquiry  is  limited  to  reputation  for  truth 
and  veracity  alone;  also  whether  witness  should  be  allowed  to 
state  whether  he  would  believe  the  impeached  witness  on  oath, 
etc,  pp.  11-13. 
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Cited  as  haTing  decided  testimony  as  to  moral  character  inadmis- 
sible, in  Fletclier  v.  The  State,  49  Ind.  132,  19  Am.  Rep.  C76,  People 
V.  Mills,  94  Mich.  638,  54  N.  W.  490,  Kennedy  v.  Upshaw,  06  Tex. 
453,  1  S.  W.  oj^,  Moyer  v.  Moyer,  49  Pa.  St.  212,  and  Rudsdlll  v. 
Slingerland,  18  Minn.  383,  collecting  authorities.  Cited  also  to  this 
effect  in  28  Am.  Dec.  723,  note,  and  62  Am.  Dec.  562,  note.  Cited  as 
deciding  evidence  whether  witness  would  be  believed  on  oath, 
admissible,  in  State  v.  Marks,  16  Utah,  208,  51  Pac.  1090,  Majors 
V.  State,  29  Ark.  113,  and  Knight  v.  House,  29  Md.  198,  96  Am. 
Dec.  517. 


Witttoseea.—  In  impeaching  a  witness,  all  questions  must  be  Imsed 
on  personal  knowledge  of  what  is  generally  said  of  the  impeached 
witness  by  those  among  whom  he  resides,  p.  13. 

Cited  and  applied  in  Bird  v.  Halsy,  87  Fed.  679,  testimony  can- 
not extend  to  particular  facts;  Sloan  v.  Bd wards,  61  Md.  103,  gen- 
eral reputation  must  be  proved  as  an  affirmative  fact,  and  not  by 
Inference  from  mere  absence  of  common  repute. 

Witnesses.— Testimony  of  reputation,  when  applying  to  a  period 
of  time  too  remote,  may  be  excluded  at  the  discretion  of  the  court, 
there  being  no  rule  of  law  by  which  the  period  can  be  fixed,  p.  14. 

Cited  and  applied  In  Buse  v.  Page,  32  Minn.  116,  19  N.  W.  738, 
evidence  of  reputation  four  years  before  trial  below  properly  ad- 
mitted. 

Qualified  in  Snow  v.  Grace,  29  Ark.  139,  holding  previous  reputa- 
tion is  a  matter  of  fact  bearing  on  credibility,  and  If  admitted  at 
all  no  line  can  be  drawn,  and  admitting  evidence  of  reputation 
seven  years  before  trial;  Fry  v.  State,  96  Tenn.  470,  35  S.  W.  884, 
reversing  for  abuse  of  discretion  in  excluding  evidence  based  on 
long  acquaintance,  ending  six  years  before  the  trial;  Brown  v. 
Perez,  89  Tex.  288,  34  S.  W.  728,  matter  may  not  always  be  one  of 
discretion,  holding  evidence  of  reputation  thirty  years  before  trial 
below,  properly  admitted.  Distinguished  In  Lawson  v.  State,  32 
Ark.  223,  error  to  exclude  evidence  of  reputation  two  years  before 
trial  below. 

Miscellaneous.—  Cited  in  Rea  v.  Missouri,  17  Wall.  542,  21  L.  709, 
as  to  scope  of  cross-examination.  Miscited  in  Bascom  v.  Albertson, 
34  N.  Y.  604. 

23  How.  14-28,  16  L.  474,  LAWRENCE  v.  TUCKER. 

JMCortgagee.— Parol  evidence  is  admissible  to  prove  that  a  mort- 
gage and  note  for  $5,500,  and  future  advances  not  to  exceed  in  all  an 
indebtedness  of  $6,000,  was  intended  to  secure  advances  up  to 
$11,500,  where  third  persons  have  not  been  injured  by  the  misrepre- 
sentation, pp.  26,  27. 

Cited  and  principle  applied  in  Bell  v.  Radcliff,  32  Ark.  664,  equity 
will  protect  advances  beyond  those  limited,  where  that  amount  is 
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insufficient  for  tlie  controlling  purposes  of  the  trust  deed;  Tapia  y. 
Demartinl,  77  Cal.  386,  11  Am.  St  Rep.  290,  19  Pac.  643,  the  Uen  is 
valid  except  for  advances  after  actual,  as  distinguished  from  record, 
notice  of  subsequent  incumbrance;  Sparks  v.  Brown,  33  Mo.  App. 
508,  and  Williams  v.  Alnutt,  72  Mo.  App.  65,  mortgage  purporting 
to  secure  absolute  debt  may  be  shown  to  be  intended  to  secure 
contingent  liability  as  surety;  Robinson  y.  WiUiamel,  22  N.  Y. 
385,  recording  of  mortgage  not  showing  exact  amount  of  ad- 
vances it  is,  intended  to  secure,  gives  constructive  notice,  and 
puts  subsequent  incumbrancer  upon  inquiry  as  to  the  exact  sum; 
McKlnster  v.  Babcock,  26  N.  Y.  381,  evidence  admissible  to  show 
that  future  advances,  and  not  a  present  debt,  constituted  considera- 
tion for  mortgage;  Didier  v.  Patterson,  93  Ya.  537,  25  S.  B.  662, 
not  fraud  in  law  to  make  conveyance  as  security  for  future  ad- 
vances absolute  on  its  face;  Rlggs  v.  Armstrong,  23  W.  Ya.  771, 
trust  deed  will  secure  all  debts  in  good  faith  intended  to  be  secured 
thereby. 

ICortflrages  —  A  mortgage  given  to  secure  advances  made  by  a 
partnership  will  secure  advances  made  by  that  partnership  after 
the  admission  of  a  new  partner,  p.  27. 

Cited  and  principle  applied  in  Walker  v.  Walker,  17  S.  O.  338,  in 
equity,  as  between  the  parties,  mortgage  can  be  extended  by  parol 
to  cover  new  debts  of  other  parties. 

Mortgages  for  existing  debts  and  future  advances  are  valid, 
p.  27. 

Cited  and  rule  applied  in  Jones  v.  Guaranty,  etc.,  Co.,  101  U.  S. 
626,  25  L.  1034,  mortgage  for  future  advances  is  within  power  of 
corporation  authorized  generally  to  mortgage;  In  re  York,  3  Bank. 
Reg.  164,  30  Fed.  Cas.  812,  such  mortgage  is  not  extinguished  by 
advancement  and  reimbursement  of  sum  limited,  but  is  security  for 
any  balance  due  at  end  of  period  named;  Ripley  v.  Harris,  3  Biss. 
201,  F.  C.  11,853,  security  extends  only  to  claims  arising  prior  to 
receipt  of  actual  notice  of  a  subsequent  sale  or  mortgage;  Lanier  v. 
Union,  etc.,  Co.,  64  Ark.  52,  40  S.  W.  471,  deed  of  trust  is  security 
for  advances  to  amount  for  which  it  was  given;  Speer  v.  Skinner, 
35  111.  296,  doctrine  applies  to  mortgages  of  personalty  as  well  as 
of  real  estate;  Louisville  Banking  Co.  v.  Leonard,  90  Ky.  115,  13 
S.  W.  523,  advances  made  after,  as  well  as  before,  maturity  of 
mortgage  iiote  are  secured  by  such,  note  and  mortgage;  Hall  v. 
Tay,  131  Mass.  193,  wife  is  bound  by  her  mortgage  to  secure  ad- 
vances to  her  husband;  Coon  v.  Bosque,  etc.,  Cattle  Co.,  8  N.  Mex. 
131,  42  Pac.  80,  a  breach  of  mortgage  covenants  sufficient  to  render 
due  original  advances,  also  rendered  due  advances  made  subse- 
quently to  time  of  mortgage;  Ackerman  v.  Hunsicker,  85  N.  Y.  47, 
39  Am.  Rep.  622,  mortgagee  preferred  over  subsequent  judgment 
creditor  as  to  all  advances  made  before  notice  of  Judgment;  Alexan- 
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dria  Sav.  Inst  v.  Thomas,  28  Gratt  488,  trust  deed  security  for  all 
advances  before  a  creditor  acquired  a  lien  on  the  property,  although 
debts  to  creditor  were  incurred  before  date  of  deed;  McCarty  v, 
Ghalfant,  14  W.  Va.  546,  trust  deed  need  not,  as  between  the  par- 
ties, state  amount  of  debt  it  is  intended  to  secure;  Smith  v.  Mon- 
toya,  3  N.  Mex.  24  (45),  1  Pac.  181,  facts  showing  bad  faith  as  to 
creditors  invalidate  the  mortgage,  and  should  be  submitted  to  the 
Jury. 

23  How.  2^-45,  16  L.  412,  RICHARDSON  v.  GODDARD. 

Shipping.— What  constitutes  a  good  delivery  by  a  carrier  to  a 
consignee  will  depend  upon  the  known  and  established  usages  of 
the  particular  trade,  and  of  the  port  in  which  the  delivery  is  made, 
p.  38.   , 

Cited  and  principle  applied  in  Pickering  v.  Weld,  159  Mass.  524„ 
34  N.  E.  1082,  the  custom  of  the  port  of  Boston,  that  after  unlading 
on  wharf  designated  by  consignee,  etc.,  care  of  goods  devolves 
upon  consignee,  is  a  valid  custom;  Richmond  v.  Union  Steamboat 
Co.,  87  N.  Y.  245,  custom  to  discharge  grain  into  consignee's  elevator 
makes  carrier  liable  for  expense  of  removing  grain  discharged 
otherwise. 

Shipping.-- In  contracts  to  carry  from  port  to  port,  manual  de- 
livery to  the  consignee,  or  at  his  warehouse,  is  unnecessary;  but 
delivery  at  a  suitable  place  and  proper  time,  with  reasonable  notice 
to  consignee,  is  a  valid  delivery,  p.  39. 

Cited  and  principle  followed  in  De  Grau  v.  Wilson,  17  Fed.  700, 
and  Strauss  v.  Wilson,  17  Fed.  702.  Cited  and  principle  applied 
in  The  Eddy,  5  Wall.  495,  18  L.  489,  if  such  delivery  is  made,  car- 
rier may  refuse  possession  to  consignee  until  freight  is  paid;  Salmon 
Falls  Mfg.  Co.  V.  The  Tangier,  1  Cliff.  401,  F.  C.  12,266,  notice  when 
unlading  is  commenced  is  sufficient  and  need  not  be  repeated  for 
suspension  of  unlading  by  usual  and  necessary  impediments;  Dike 
V.  The  Yon  Lefferl  Lahsen,  7  Fed.  Cas.  698,  receipt  and  weighing^ 
of  goods  on  dock  by  consignee  discharges  carrier  from  all  further 
liability;  Camblos  v.  Philadelphia,  etc.,  R.  R.,  4  Fed.  Cas.  1109,  a 
carrier  may  engage  in  collection  and  delivery  as  well  as  carriage 
proper;  Liverpool,  etc..  Steam  Co.  v.  Sultter,  17  Fed.  697,  delivery 
on  whaiY  too  late  for  that  day's  auction  gives  no  right  to  demand 
retention  by  carrier,  there  being  time  for  removal  on  same  day; 
Heinberg  v.  Cannon,  36  Fla.  609,  18  So.  716,  collecting  authorities, 
and  holding  that  where  consignee  had  opportunity  by  reasonable 
diligence  to  protect  goods  from  the  weather,  carrier  not  liable; 
Adams  Exp.  Co.  v.  Darnell,  31  Ind.  23,  99  Am.  Dec.  585,  where  car- 
rier gives  notice  of  arrival,  and  is  ready  to  deliver,  its  liability  as 
insurer  ends;  McAndrew  v.  Whitlock,  52  N.  Y.  45,  11  Am.  Rep.  660, 
not  good  delivery  on  a  rainy  day,  where  consignee  was  notified  of 
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<leUvery  then  If  It  shonld  be  clear;  Faulkner  v.  Hart,  82  N.  Y.  419, 
37  Am.  Rep,  578,  where  goods  are  claimed  and  delivery  refused  on 
fiToimd  of  inconvenience,  carrier  liable  for  loss  same  day.  See  ex- 
haustive notes  in  8  Am.  Dec.  214,  and  7  Am.  Rep.  591. 

Distinguished  on  facts  in  Dibble  v.  Morgan,  1  Woods,  409.  F.  C. 
-3,881,  where  goods  of  different  consignees  were  piled  in  one  bulk 
and  draymen  were  refused  delivery;  McNeal  v.  Braun,  53  N.  J.  L. 
^26,  26  Am.  St  Rep.  447,  23  Atl.  690,  where  goods  are  sold  by 
sample,  liability  of  carrier  as  such  is  not  ended  until  consignee 
has  had  reasonable  time  to  examine  all  the  goods.  Qualified  as  to 
rule  requiring  actual  notice  to  consignees,  in  Constable  v.  National 
Steamship  Co.,  154  U.  S.  60,  38  L.  909,  14  8.  Ct  1066,  holding 
bulletin  posted  In  custom-house  sufilcient  notice. 

Oarrlen.— When  goods  are  not  accepted  by  consignee,  carrier 
must  put  them  in  a  safe  place,  and  after  doing  so,  his  liability  as 
carrier  is  ended,  p.  39. 

Cited  and  principle  applied  in  The  Surrey,  26  Fed.  794,  no  stipu- 
lation in  the  bin  of  lading  can  exempt  carrier  from  liability  for 
negligence  in  performing  this  duty;  Tarbell  v.  Royal  Exchange 
Shipping  Co.,  110  N.  Y.  181,  6  Am.  St.  Rep.  354,  17  N.  B.  724,  carrier 
held  liable  for  negligence  as  bailee;  Steamship  Co.  v.  Smart,  107  Pa. 
Bt  500,  holding  same  as  preceding,  and  not  gratuitous  bailment 
where  passenger  leaves  baggage  until  called  for.  Affirmed  in  The 
Captain  John,  83  Fed.  928,  for  neglect  of  this  duty  vessel  Uable  in 
rem. 

Distinguished  on  facts  in  Redmond  v.  Liverpool,  etc.,  S.  Co.,  46 
N.  Y.  583,  585,  7  Am.  Rep.  393,  894,  holding  that  during  reasonable 
time  for  removal  goods  are  at  carrier's  risk  and  cannot  be  stored, 
and  where  goods  are  on  carrier's  wharf,  and  not  set  apart  for  con- 
signees, failure  to  remove  is  not  negligence. 

Carriers.—  The  holiday  of  fast  day  in  Massachusetts  is  a  personal 
privilege,  not  a  duty,  and  ^  delivery  of  goods  on  that  day  is  valid. 
In  the  absence  of  prohibitory  law  or  custom,  pp.  40-45. 

Cited  and  principle  applied  in  The  Tangier,  1  Cliff.  386,  F.  C. 
13,743,  holding  case  disposes  of  question  as  to  discharge  of  cargo 
on  fast  day;  Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1  Cliff.  398, 
F.  C.  12,266,  unlading.  Interrupted  by  temporary  blockade,  may  be 
resumed  and  completed  on  fast  day  without  further  notice;  In  re 
McGlynn,  2  Low.  128,  F.  C.  8,804,  refusing  to  set  aside  appointment 
of  assignee  by  creditor's  meeting  on  Thanksgiving;  National,  etc.. 
Benefit  Association  v.  Miller,  85  Ky.  95,  2  S.  W.  902,  payment  on 
day  after,  of  assessment  due  Thanksgiving  Day,  violates  the  con- 
tract; Handy  v.  Maddox,  85  Md.  550,  37  Atl.  224,  location  of  oyster 
beds  on  February  22d  was  valid;  Green  v.  Walker,  73  Wis.  551,  41 
N.  W.  534,  deposition  taken  on  February  22d  in  another  State  is 
admissible  in  evidence;  Guthrie  v.  Cole,  17  Fed.  717,  counted  as  a  lay 
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day;  The  J.  Russell  Mfg.  Co.  v.  N.  H.  Steamboat  Co.,  50  N.  T.  125, 
evidence  of  usage  between  the  parties  not  to  receive  goods  on  July 
4th,  should  have  been  submitted  to  jury.  Affirmed  in  The  Shand,  10 
Ben.  314,  F.  C.  12,702,  saying  that  delivery  should  be  continued  on 
Sundays  and  holidays,  if  thereby  any  considerable  damage  to  the 
goods  would  be  averted;  Thomasson  v.  State,  15  Ind.  454,  a  law  for- 
bidding a  man  himself  to  work  on  Sunday  or  any  other  day  would 
be  unconstitutional.  See  exhaustive  note  on  Sunday  laws,  in  49 
Am.  Dec.  622. 

Distinguished  in  Gauthler  v.  Cole,  17  Fed.  717,  contract  to  run 
boat  on  Sunday  held  void;  The  Dictator,  30  Fed.  640,  as  February 
22d  is  a  statutory  holiday  in  South  Carollba,  it  cannot  be  counted 
as  a  lay-day. 

23  How.  45-49,  16  L.  403.  MIDDLETON  v.  McGREW. 

Courts.— Question  of  inheritance  of  real  property  In  Texas  In 
1835,  depends  upon  the  laws  of  Mexico  as'  applied  by  Texas  courts, 
and  Supreme  Court  will  follow  their  decision,  p.  47. 

Cited  in  Hanrick  v.  Patrick,  119  U.  S.  170,  30  L.  404,  7  S.  Ct  154, 
adopting  construction  by  Texas  Supreme  Court  of  Texas  statutes 
relating  to  titles  of  aliens. 

Aliens.— Real  property  In  Texas  of  an  intestate,  in  1835,  Is  not 
Inheritable  by  any  of  his  heirs  who  were  aliens  to  Republic  of 
Mexico  at  time  of  descent  cast,  pp.  47-49. 

Cited  in  Kircher  v.  Murray,  54  Fed.  621,  collecting  authorities, 
but  holding  rule  not  applicable  to  wife  of  citizen  of  Texas,  her 
citizenship,  by  Spanish  law  in  force  at  the  time,  following  his. 

23  How.  49-65,  16  L.  534,  OELRICKS  v.  FORD. 

Customs  and  usages.—  A  usage  which  is  disputed,  and  the  limits 
of  which  are  indefinite  and  unsettled,  is  not  vali^,  pp.  61-63. 

Cited  in  Strong  v.  Grand  Trunk  R.  R.,  15  Mich.  220,  93  Am.  Dec. 
189,  holding  invalid  a  disputed  custom  for  carrier  to  deduct  for 
shortage  from  freight  of  prior  carrier;  Oelrlchs  v.  Ford,  21  Md.  523, 
distinguished  by  Bowie,  J.,  dissenting,  majority  holding  usage  to 
demand  deposits  on  time  contracts  inadmissible,  even  if  proved. 
See  also  Gibney  v.  Curtis,  61  Md.  201,  infra. 

Customs  and  usages.—  Proof  of  a  custom  is  not  admissible  to 
contradict  or  vary  the  terms  of  a  wiitten  contract,  p.  63. 

Cited  and  principle  applied  in  De  Witt  v.  Berry,  134  U.  S.  313, 
83  L.  899,  10  S.  Ct.  538,  express  warranty  of  quality  excludes  Implied 
warranty  that  goods  sold  are  merchantable;  Hearn  v.  New  England* 
etc.,  Ins.  Co.,  3  Cliff.  319,  F.  C.  6,301,  evidence  of  custom  for  vessels 
to  make  a  certain  deviation -rejected  in  action  on  insurance  policy; 
Candee  &  Co.  v.  Citizens'  Ins.  Co.,'  4  Fed.  144,  not  permissible  to 
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show  custom  that  on  a  certain  event  Insurance  policies  should  be- 
come void;  Gibnfey  v.  Curtis,  61  Md.  201,  usage  for  vendee  of  grain 
to  demand  a  reasonable  margin  is  inadmissible  and  too  indefinite 
(see  supra);  Reid  v.  Diamond  Plate-Glass  Co.,  85  Fed.  196,  54  U.  S. 
App.  626,  parol  agreement  for  vendee  to  have  benefit  of  any  reduc- 
tion in  price  is  inadmissible  in  evidence. 

Evidence.— To  justify  extraneous  evidence  in  construction  of 
written  contract,  there  must  be  some  ambiguity  or  uncertainty  on 
its  face,  p.  68. 

Cited  and  principle  applied  in  The  Delaware,  14  Wall.  603,  20  L. 
783,  parol  evidence  of  understanding  to  stow  goods  on  deck  not 
admitted,  where  there  was  a  clean  bill  of  lading;  Buchtel  v.  Mason 
Lumber  Co.,  1  Flipp.  645,  F.  C.  2,077,  collecting  authorities  and 
rejecting  evidence  of  parol  warranty  of  amount  of  lumber  on  land 
sold;  Hazleton  Tripod-Boiler  Co.  v.  Citizens'  St.  R.  R.,  72  Fed.  32:i, 
collecting  authorities,  and  holding  that  in  a  contract  to  sell  *'  at 
cost,"  specifying  estimated  cost,  vendee  could  not,  in  absence  of 
fraud,  show  cost  specified  to  be  greater  than  actual  cost;  Martin 
v.  Hamlin,  18  Mich.  365,  100  Am.  Dec.  185,  collecting  authorities, 
and  holding  verbal  warranty  of  amount  of  land  and  agreement  to 
indorse  any  shortage  on  mortgage,  not  binding;  Appleman  v.  Fisher. 
34  Md.  553,  contract  for  sale  of  gold  "short"  showed  on  its  face 
a  usage,  parol  evidence  of  which  was  admitted.  Cited-  in  Merchants' 
Bank  v.  State  Bank,  10  Wall.  667,  19  L.  1025,  dissenting  opinion, 
majority  holding  practice  of  a  cashier  to  pledge  credit  of  his  bank, 
evidence  of  authority. 

Principal  and  agent.— There  is  no  presumption  that  an  agent 
for  a  foreign  principal  contracts  on  his  own  responsibility  and 
credit,  pp.  64,  65. 

Cited  and  principle  followed  in  Berwind  v.  Schultz,  25  Fed.  919. 
doctrine  of  sole  responsibility  of  agent  not  applicable  to  agents  resi- 
dent in  New  York,  of  foreign  shipowners;  Kaulback  v.  Churchill, 
59  N.  H.  297,  where  terms  of  contract  are  clear  they  have  the 
same  effect  wheither  principal  is  a  foreigner  or  not.  Affirmed  in 
Maury  &  Co.  v.  Ranger  &  Co.,  38  La.  Ann.  489,  holding  the  presump- 
tion, if  any,  rebutted  by  the  facts.  Cited,  arguendo,  in  The  Suliote, 
23  Fed.  924.    See  good  note  in  22  Am.  St  Rep.  512. 

Principal  and  agent.— Where  a  contract  obtained  by  an  agent 
with  full  authority,  shows  on  its  face  that  it  was  made  by  his 
principal,  tbe  agent  is  exonerated  from  performance,  and  the  prin- 
cipal may  sue  thereupon,  p.  65. 

Cited  and  principle  approved  in  Nash  v.  Towne,  5  Wall.  704,  18 
L.  530,  holding,  however,  that  an  agent  signing  a  contract  as  for 
himself  cannot  be  exonerated  by  parol  evidence  of  his  agency; 
Curtis  V.  Gibney,  59  Md.  155,  holding  one  contracting  as  agent  can- 
not retain  money  as  security  for  performance  of  contract  Cited 
in  long  note  on  duties  of  brokers,  75  Am.  Dec.  324. 
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Distinguished  on  facts  In  Albany  &  Rensselaer  Go.  ▼.  Lund- 
berg,  121  IT.  S.  453,  30  L.  984,  7  S.  Ot  960,  where  principal's  nam© 
did  not  appear  in  the  signature. 

23  How.  66-90,  16  L.  600,  DUBUQUE  AND  PACIFIC  RAILROAD 
CO.  V.  LITCHFIELD. 

Public  lands.-'Titles  to  lands  claimed  under  grants  by  act  of 
Congress,  are  not  controlled  or  affected  by  proceedings  of  the  land 
office,  or  by  the  opinions  of  the  executive  department,  p.  86. 

Cited  and  principle  applied  in  Merrill  y.  Hartwell,  11  Mich.  202, 
cancelment  of  guaranteed  land  warrant  by  the  land  office  cannot 
affect  the  rights  secured  thereby  so  as  to  give  a  cause  of  action  on 
the  guaranty. 

Public  lauds.—  Act  of  Congress  of  August  8,  1846,  granting  public 
lands  to  Territory  of  Iowa,  to  improve  navigation  of  Des  Moines 
river,  is  limited,  as  a  grant,  to  lands  lying  between  the  mouth  of  the 
Des  Moines  river  and  Raccoon  Fork,  pp.  86-87. 

Cited  and  decision  followed  in  cases  in  which  questions  of  title, 
etc.,  to  lands  above  Raccoon  Fork,  erroneously  thought  to  have  been 
included  in  the  act  of  1846,  were  involved,  as  follows:  Wolcott  v. 
Des  Moines  Co.,  5  Wall.  686,  18  L.  ^1,  Williams  v.  Baker,  17  Wall. 
150,  Dubuque,  etc.,  R.  R.  v.  D.  M.  V.  R.  R.,  109  U.  S.  330,  27  L.  952. 
3  S.  Ct  189,  affirming  S.  C,  54  Iowa,  93,  6  N.  W.  159,  and  United 
States  V.  Des  Moines,  etc.,  Co.,  142  U.  S.  527,  531,  532,  35  L.  1103, 
1104,  12  S.  Ct  311,  313,  affirming  S.  C,  43  Fed.  4,  all  holding  that 
the  reservation  from  sale,  etc.,  by  the  land  department  in  1849, 
of  these  lands,  following  the  erroneous  construlction  of  the  act  of 
1846,  excluded  them  from  a  railroad  grant  of  1856,  which  excepted 
"  lands  heretofore  reserved,"  etc.,  so  that  none  of  the  lands  passed 
by  the  grant  of  1856,  nor  until  the  resolution  of  1861,  and  the  act 
of  1862,  by  which  the  lands  were  confirmed  and  granted  to  the 
,  State  of  Iowa  and  to  its  grantees,  and  that  these  grantees  under  the 
net  of  1846,  acquired  good  title  which  related  back.  Cited  and 
followed  in  Bullard  v.  Des  Moines  R.  R.,  122  U.  S.  171,  174,  175, 
176,  30  L.  1124,  1125,  1126,  7  S.  Ct  1151,  1152.  1153;  affirming  S.  C, 
62  Iowa,  383,  385,  17  N.  W.  609,  610,  and  Bellows  v.  Todd,  34  Iowa, 
29,  the  reservation  and  withdrawal  from  pre-emption  in  1849,  was 
not  terminated  by  the  acts  of  1861  and  1862,  but  remained  in  force, 
preventing  entry  under  the  pre-emption  or  homestead  acts;  Nor. 
Pa^.  R.  R.  V.  Eussey,  61  Fed.  234,  15  U.  S.  App.  391,  holding  rail- 
road not  a  tenant  in  common  with  the  United  States  in  land  within 
Its  grant  limits,  but  unsurveyed;  Wolsey  v.  Chapman,  101  U.  S. 
763,  25  L.  918,  holding  for  grantee  under  the  acts  of  1846,  1861  and 
18G2,  against  claimants  under  a  grant  of  1841  for  internal  improve- 
ment; Stryker  v.  Goodnow,  123  U.  S.  528,  529,  31  L.  195,  196,  8  S. 
Ct  203,  204,  and  Goodnow  v.  Moulton,  51  Iowa,  566,  558,  2  N.  W. 
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396,  ^98,  holding  those  claiming  nnder  the  grant  of  1856  could  re- 
coyer  taxes  paid  Horn  the  real  owners  holding  under  the  act  of 
1846;  Litchfield  v.  County  of  Webster,  101  U.  S.  774,  25  L.  926, 
holding  the  lands  first  taxable  after  the  grant  of  1861,  although  the 
title  there  acquired  inured  to  purchasers  under  the  act  of  1846; 
Litchfield  V.  County  of  HainUton,  40  Iowa,  67,  holding  the  lands 
taxable  In  the  hands  of  pui  chasers  for  all  years  after  1846,  the  acts 
of  1861  and  1862  confirming  title  to  the  State  and  its  grantees  from 
1846.  Cited,  arguendo,  in  connection  with  other  cases  in  United 
states  V.  Missouri,  etc.,  R.  R.,  141  TT.  S.  369,  35  L.  769.  12  S.  Ot  17, 
Wisconsin  Cent.  R.  R.  v.  Forsythe,  43  Fed.  -884,  Northern  Pac.  R.  R. 
r.  Musser  Sauntry*  Lands,  etc.,  Co.,  68  Fed.  999,  34  U.  S.  Ap9'  66, 
as  to  history  and  Med  of  reservations  in  grants  by  the  United 
states. 

StatntaB.— Grants  by  the  public  to  individuals  are  construed 
against  the  grantees,  p.  88. 

Cited  and  principle  applied  in  Leavenworth,  etc.,  R.  R.  v.  United 
States,  92  U.  S.  740.  23  L.  637,  an  act  granting  lands  generally  can- 
not be  extended  to  lands  occupied  by  an  Indian  tribe  under  a  treaty; 
<ioodfellow  V.  Muckey,  1  McCrary,  243,  F.  C.  5,537,  grants  in  Indian 
treaties,  in  the  absence  of  express  legislation,  are  construed  to  con- 
vey only  right  of  occupation;  Missionary  Society  v.  Dalles,  107 
V.  S.  342,  27  L.  547,  2  S.  Ct  677,  grant  of  lands  "  now  occupied '' 
does  not  extend  to  lands  abandoned  eleven  months  before;  United 
States  V.  Oregon,  etc.,  R.  R.,  164  U.  S.  539,  41  L.  545,  17  S.  Ct  169, 
on  question  of  route  to  be  taken  by  a  railroad  to  earn  lands  granted 
it;  Northern  Pac.  R.  R.  y.  Sanders,  46  Fed.  246,  247,  what  lands 
were  granted  to  the  railroad  construed  to  be  determined  only  when 
route  was  definitely  fixed;  Northern  Pac.  R.  R.  v.  Harden,  46  Fed. 
612,  grant  to  railroad  excluding  mineral  lands,  excludes  all  known 
up  to  time  when  the  line  was  definitely  fixed;  Jacbson  v.  Dines, 
IS  Colo.  97,  21  Pac.  920,  grant  to  railroad  cannot  be  construed  to 
f'xtend  to  routes  not  contemplated  by  its  charter  at  time  of  grant; 
C.  R.  &  M.  R.  R.  &  I.  R.  L.  Co.  v.  Carroll  Co.,  41  Iowa,  168,  in 
^rant  of  120  sections  of  land,  in  advance,  for  each  twenty  miles  of 
road  constructed,  each  120  sections  must  be  selected  successively 
from  lands  adjacent  to  the  twenty  miles  last  completed;  United 
States  V.  S.  P.  &  C.  Del  Agua  Co.,  4  N.  Mex.  602,  17  Pac.  425, 
a  government  grant  under  pre-emption  laws  does  not  include 
mineral  deposits;  Oregon  R.  R.  v.  Oregonlan  R.  R.,  130  U.  S.  26, 
32  L.  842,  9  S.  Ct.  413,  power  to  lease  railroad  not  presumed  from 
usual  grants  in  charter;  Central  Transp.  Co.  v.  Pullman's  Car  Co., 
139  U.  S.  49,  35  L.  65,  11  S.  Ct.  484,  general  authority  to  corporation 
to  lease  property  does  not  authorize  lease  of  entire  property  and 
franchise;  Louisville  &  Nashville  R.  R.  v.  Kentucky,  161  U.  S.  685, 
40  L.  854,  16  S.  Ct  717,  construing  provisions  of  railroad  charter 


23  How.  90-108  Notes  on  U.  a  Reports  970 

giving  power  to  unite  with  otlier  roads,  extend  branobes,  purchase 
local  lines,  etc.;  Ross  Meehan,  etc.,  Ck).  v.  Southern  Malleable  I.  Co., 
72  Fed.  962,  rule  applies  with  even  greater  force  to  corporate  articles 
of  association  under  general  laws,  than  to  charters  granted  by  spec- 
ial act;  Davis  v.  Litchfield,  145  111.  325,  33  N.  E.  890,  21  L.  R.  A.  568, 
and  note,  no  power  of  special  taxation  not  clearly  granted  exists  in 
a  municipal  corporation.  Rule  approved  in  Slldell  v.  Grand  jean.  111 
U.  S.  437,  28  L.  330,  4  S.  Ct  487,  where  majority  of  three  commis- 
sioners are  authorized  to  act,  an  act  confirming  decisions  of  the 
three,  naming  them,  is  not  confirmation  of  decisions  dissented  from 
by  one;  Hannibal,  etc.,  R.  R.  v.  Missouri  River  Packet  Co.,  125  U.  S. 
271,  31  L.  736,  8  S.  Ct  880,  requirement  that  piers  of  a  bridge  be 
parallel  with  current  of  river,  with  spans  of  160  feet,  required  the 
160  feet  to  be  measured  by  a  line  perpendicular  to  faces  of  piers  and 
current  of  river;  Atlantic  &  Pacific  R.  R.  v.  Mingus,  165  U.  S.  429,  41 
L.  777,  17  S.  Ct  352,  act  providing  for  forfeiture  of  railroad  not 
affected  by  subsequent  act  limiting  lien  of  mortgages  to  road  com- 
pleted at  time  of  mortgages;  Westerly  Water- Works  Co.  v.  Town  of 
Westerly,  80  Fed.  622,  town  not  excluded  from  constructing  water 
works  by  rights  conferred  on  Water  Works  Co.;  Republican  River 
Bridge  Co.  v.  Kansas  Pac.  R.  R.,  12  Kan.  413,  deciding  when  lands  in 
military  reservation  authorized  to  be  set  apart  by  the  president 
vested  in  grantees;  Tompkins  v.  Little  Rock,  etc.,  R.  R.,  21  Fed.  375, 
in  dissenting  opinion,  majority  holding  act  providing  for  sequestra- 
tion of  revenues  of  company  for  failure  to  pay  tax  on  State  bonds 
created  no  lien  on  its  railroad.  Rule  approved,  but  grrants  con- 
strued in  favor  of  grantees,  in  Courtright  v.  The  Cedar  Rapids, 
etc.,  R.  R.,  35  Iowa,  397,  allowing  choice  of  land,  120  sections 
for  each  twenty  miles,  to  railroad  company;  Kiefer  v.  Germ.- 
Amer.  Seminary,  46  Mich.  640,  10  N.  W.  51,  in  grant  of  lands  ex- 
clusively for  erection  of  buildings,  the  corporation  securing  neces- 
sary buildings  otherwise  could  use  the  lands  for  general  purposes. 
Cited  in  American  Dock,  etc.,  Co.  v.  Trustees  of  Public  Schools* 
39  N.  J.  Bq.  427,  in  charge  to  jury. 

Distinguished  in  Camblos  v.  Philadelphia,  etc.,  R.  R.,  4  Fed.  Cas. 
1107,  different  rule  applies  where  the  question  is  not  of  rights 
which  the  public  would  otherwise  have,  applying  to  power  of  ex- 
press company  to  improve  means  of  transportation. 

23    How.    90-108,    16    L.    419,    GREEN'S    ADMINISTRATRIX    v. 
CRBIGHTON. 

Circuit  Courts  of  the  United  States  have  jurisdiction  in  equity 
which  is  uniform  throughout  the  United  States  and  not  modified 
by  State  legislation  or  the  practice  of  State  courts,  p.  105. 

Cited  and  principle  applied  in  Payne  v.  Hook,  7  Wall.  430,  19  L. 
262,  jurisdiction  over  administrators  not  affected  by  Missouri  stat- 
ute giving  exclusive  jurisdiction  to  County  Courts,  in  which  ad- 


971  Notea  on  U.  S.  Reports.  23  How.  90-108 

ministration  was  progressing;  Borer  y.  Chapman,  119  U.  S.  600, 
30  L.  537,  7  S.  Ct  348,  collecting  authorities,  creditor  of  Minnesota 
testator  not  precluded  by  discharge  of  executor  In  California,  as 
to  assets  there,  from  looking  to  such  assets  when  brought  to  Minne- 
sota; Klrby  v.  Lake  Shore,  etc.,  R.  R.,  120  U.  S.  138,  30  L.  573, 
7  S.  Ct.  434,  collecting  authorities.  New  York  statute  of  limitations 
In  actions  for  fraud  does  not  control  Federal  courts  in  equity; 
Hayes  v.  Pratt,  147  U.  S.  570,  37  L.  284,  13  S.  Ct  507,  statutory 
powers  of  Orphans'  Court  in  New  Jersey  do  not  impair  jurisdiction 
of  Circuit  Court  to  administer  estates;  Burt  v.  Keyes,  1  Fllpp.  71, 
F.  0.  2,212,  in  case  of  fraudulent  assignment  by  insolvent.  Federal 
court  may  declare  priority  of  satisfaction  though  State  statute  pro- 
vides otherwise;  Game  well,  etc.,  Tel.  Co.  v.  The  Mayor,  etc.,  31 
Fed.  313,  in  action  against  a  city  Federal  court  not  bound  by 
State  statute  requiring  previous  demand  of  city  comptroller;  Wills 
y.  Pauly,  51  Fed.  257,  Federal  court  not  influenced  by  State  statute 
allowing  a  married  woman  to  sue  in  her  own  name;  McPike  v. 
Wells,  54  Miss.  145,  one  not  a  party  to  bill  In  Federal  court,  not 
precluded  by  its  decree  from  suing  in  State  court;  Fordyce  v. 
Beecher,  2  Tex.  Civ.  App.  31,  21  S.  W.  179,  actions  against  re- 
ceiver abated  by  his  discharge  by  Federal  court  appointing'  him, 
notwithstanding  State  statute;  Missouri,  etc..  Trust  Co.  v.  Krum- 
selg,  77  Fed.  43,  40  U.  S.  App.  620,  in  dissenting  opmion,  majority 
holding  binding  a  Minnesota  statute  abrogating  equity  rule  that* 
borrower  seeking  relief  from  usury  must  tender  amount  of  loan. 
Affirmed  in  Lawrence  v.  Nelson,  143  U.  S.  224,  36  L.  134,  12  S.  Ct. 
448,  Federal  jurisdiction  not  affected  by  State  statute  barring  claims 
against  estates  not  tiled  within  two  years;  Martin  v.  Fort,'  83  Fed. 
23,  54  U.  S.  App.  325,  jurisdiction  accepted,  and  bill  against  execu- 
tors by  appointees  of  life  tenant  dismissed;  Walker  v.  Hunt,  2  W. 
Va.  496,  98  Am.  Dec.  780,  equity  jurisdiction  of  West  Virginia 
courts  is  like  that  of  the  Federal  courts.  See  also  Ames  v.  Slater, 
27  Minn.  74,  6  N.  W.  419. 

Distinguished  in  Goldsmith  v.  Gilllland,  10  Sawy.  609,  22  Fed. 
866,  Circuit  Court  will  enforce  in  equity  a  right  which  only  exists 
because  of  a  State  law,  if  otherwise  within  its  jurisdiction;  Inde- 
pendent Dist.  of  Pella  v.  Beard,  83  Fed.  13,  decisions  of  Iowa  • 
courts  as  to  following  trust  funds  constitute  a  rule  of  property 
binding  on  Federal  courts. 

Equity. —  Courts  of  equity  have  original  jurisdiction  over  execu- 
tors and  administrators,  as  trustees,  in  favor  of  creditors,  legatees 
and  heirs,  p.  l06. 

Cited  and  applied  in  Walker  v.  Walker,  9  Wall.  755,  19  L.  819, 
Federal  courts  enforce  same  rules  against  ancillary  executors  as 
do  local  courts  In  favor  of  their  citizens;  Walker  v.  Beal,  3  Cliff. 
163,  F.  C.  17,065,  enforcing  claims  of  Massachusetts  citizens 
against  Massachusetts  property  of  Rhode   Island  testator;   Com- 
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stock  T.  Herron,  55  Fed.  811,  6  U.  S.  App.  626,  error  in  Circuit 
€!ourt,  in  suit  for  an  accounting,  to  remit  to  State  court  for  the 
taking  of  accounts;  Hubbard  y.  Urton,  67  Fed.  424,  after  final 
settlement  of  estate,  heirs  may  recover  from  administrator  prop- 
erty unadminlstered,  of  which  their  ancestor  was  defrauded;  Bren- 
del  T.  Gharch,  82  Fed.  263,  jurisdiction  of  Federal  courts  in  suits 
for  legacies  not  ousted  by  pendency  of  probate  proceedings;  Brown 
T.  Ellis,  86  Fed.  358,  assessment  on  national  bank  stock  enforce- 
able in  Federal  court  against  executor,  though  probate  proceedings 
pending;  Davis  t.  Davis,  89  Fed.  587,  decreeing  specific  performance 
against  heirs  and  administrator,  though  the  property  was  being  ad- 
ministered in  State  court;  Ames  v.  Slater,  27  Minn.  74,  6  N.  W.  419, 
State  court  denying  claim  on  statutory  grounds  is  bound  by  sub- 
sequent recovery  in  Federal  court  See  also  Lawrence  v.  Nelson,  143 
U.  S.  224,  36  L.  134,  12  S.  Ct  443,  Hayes  v.  Pratt,  147  U.  S.  570,  37 
L.  284,  13  S.  Ot  607,  and  Martin  v.  Fort,  83  Fed.  23,  54  U.  S.  App. 
825,  supra. 

Qualified  In  BaU  v.  Tompkins,  41  Fed.  489,  this  jurisdiction  can- 
not interfere  with  the  possession  of  property  previously  acquired 
by  State  courts  in  probate  proceedings;  Homor  v.  Hanks,  22  Ark. 
689,  good  title  to  land  not  acquired  by  execution  and  sale  on  judg- 
ment of  Federal  court  against  executors;  Walker  v.  Brown,  27  U. 
8.  App.  291,  63  Fed.  210,  affirming  S.  O.,  58  Fed.  30,  31,  an 
ordinary  legal  demand  against  an  estate  is  not  sufficient  in  itself 
to  maintain  suit  in  equity  against  executor. 

Courts. —  By  insolvency  proceedings  in  a  State  court  for  settle- 
ment of  a  deceased  insolvent's  estate,  such  court  does  not  acquire 
exclusive  control  of  the  subject  of  the  suit  so  as  to  oust  the  jurisdic- 
tion of  the  Circuit  Court  of  a  suit  to  establish  the  claim  of  a 
creditor  in  which  the  necessary  diverse  citizenship  exists,  pp. 
106-108. 

Cited  and  doctrine  applied  in  Smith  Purifier  Co.  v.  McGroarty, 
136  U.  S.  240,  34  L.  348,  10  S.  Ct  1019,  debtor's  mortgage  made 
at  time  of  voluntary  assignment  set  aside  in  Circuit  Court  by  one 
not  party  to  the  assignment;  Logan  v.  Greenlaw,  12  Fed.  19,  20. 
collecting  authorities,  if  not  interfering  with  possession  of  receiver 
'  of  State  courts,  partnership  creditor  may  bring  a  bill  in  the  Circuit 
Court  to  subject  partnership  assets;  Andrews  v.  Smith,  lb  Blatchf. 
109,  5  Fed.  842,  when  property  in  litigation  is  not  in  possession  of 
State  court  or  its  receivers.  Circuit  Court  can  take  jurisdiction;  Ed- 
wards V.  Hill,  59  Fed.  726,  19  U.  S.  App.  493,  collecting  authorities, 
mortgage  may  be  foreclosed  in  Federal  court  though  mortgagor 
has  assigned  for  benefit  of  creditors.    Cited  in  note,  10  Biss.  197. 

Distinguished  in  Geilinger  v.  Philippi,  133  U.  S.  257,  33  L.  617, 
10  S.  Ct  269,  Claflin  v.  Lisso,  4  Woods,  253,  16  Fed.  898,  Wilmer 
V.  Atlanta,  etc.,  B.  R.,  2  Woods,  421,  F.  C.  17,775,  Hutchinson  v. 
Green,  2  McCrary,  476,  6  Fed.  838,  and  Adams  v.  Mercantile  Trust 
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Co.,  66  Fed.  621,  30  U.  S.  App.  204,  all  holding  that  when  one  of 
two  courts,  having  concurrent  Jurisdiction,  acquires  actual  or  con- 
structive possession  of  any  property,  the  other  court,  though  its 
Jurisdiction  may  not  be  wholly  ousted,  cannot  disturb  this  posses- 
sion; Wood  V.  Goman,  56  Ala.  288,  when  plaintifT  in  detinue  in  a 
Federal  court  takes  possession  and  is  non-suited,  defendant  may 
sue  in  State  court  on  detinue  bond;  Hines  v.  Bawson,  40  Ga.  359, 
2  Am.  Rep.  582,  State  court  may  punish  its  suitor  who,  by  bringing 
action  in  a  Federal  court,  disobeys  its  injunction  not  to  sue. 

Principal  and  surety. —  The  rule  of  law,  preventing  action  against 
a  surety  on  an  administration  bond  until  Judgment  obtained  against 
the  administrator,  does  not  prevent  equity  taking  Jurisdiction  to 
decree  a  discovery  of  the  assets  of  a  deceased  and  insolvent  surety, 
a  distribution  to  creditors,  and  arrest  of  distribution  of  any  surplus 
among  his  heirs,  p.  108. 

Cited  and  rule  applied  in  Prince  v.  Towns,  83  Fed.  163,  when 
action  against  surety  is  intended,  Circuit  Court  has  original  Juris- 
diction to  compel  accounting  by  administrator  without  preliminary 
accounting  in  Probate  Court. 

23  How.  109-117,  16  L.  430,  CAGE'S  EXECUTORS  v.  CASSIDY. 

Judgment  obtained  against  an  administrator's  surety  upon  the 
understanding  that  it  was  merely  to  be  used  to  force  his  principal 
to  a  settlement,  will  be  enjoined  upon  a  showing  that  the  actual 
liability  of  his  principal  was  afterwards  ascertained  by  suit  to  be 
about  one-tenth  of  the  Judgment  suffered,  and  had  been  subse- 
quently satisfied,  pp.  113-117. 

Cited  In  Emby  v.  Palmer,  107  U.  S.  10,  27  L.  349,  2  S.  Ct  31, 
on  point  that  Judgments  of  State  courts  are  conclusive  in  other 
courts  except  for  causes  sufficient  to  set  them  aside  in  courts  of  that 
State;  Cole  v.  Cunningham,  133  U.  S.  113,  33  L.  542,  10  S.  Ct  271, 
arguendo,  Massachusetts  court  can  restrain  Massachusetts  creditor 
from  attaching  assets  in  New  York  of  his  New  York  insolvent  debtor 
so  as  to  obtain  a  preference  contrary  to  Massachusetts  laws. 

23  How.  117-132,  16  L.  436,  PENNOCK  v.  COB. 

Mortgages. —  A  railroad  mortgage,  of  property  to  be  acquired  in 
the  future,  is  valid,  and,  when  acquired,  property  within  the 
description  attaches,  in  equity,  to  the  mortgage,  so  as  to  protect 
It  against  the  Judgment  creditors  of  the  mor^gor,  pp.  126-131. 

Cited  and  followed  in  Shaw  v.  Bill,  95  U.  S.  16,  24  L.  335,  Bell 
V.  Railroad,  34  La.  Ann.  791,  792,  795,  Morrill  v.  Noyes,  56  Me.  469, 
96  Am.  Dec  493,  and  Butler  v.  Rahm,  46  Md.  548;  in  Scott  v.  Clin- 
ton, etc.,  R.  R.,  6  Biss.  534,  535,  F.  C.  12,527,  though  rolling-stock,  by 
Illinois  Constitution,  is  personalty,  it  is  covered  by  such  mortgage; 
Manhattan  Trust  Co.  v.  Sioux  City,  etc.,  R.  R.,  68  Fed.  74,  mort- 
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gage  attached  to  rolling-stock  when  it  came  within  conntj  where 
recorded;  PuUan  v.  Cincinnati,  etc.,  B.  B.,  5  Bias.  248,  F.  C.  11,462, 
Jessup  V.  Bridge,  11  Iowa,  576,  79  Am.  Dec.  515,  and  McGraw  v. 
Memphis,  etc.,  B.  B.,  5  Gold.  444,  mortgage  may  cover  future  earn- 
ings; Clay  v.  East  Tenn.,  etc.,  B.  B.,  6  Heisk.  4.^0,  431,  mortgage 
of  future  receipts  attached  only  to  net  profits;  Dunham  v.  Bailroad, 
1  WaU.  268,  17  L.  588,  Toledo,  etc.,  B.  B.  v.  Hamilton,  134  U.  S.  300, 

33  L.  907,  10  S.  Ct  548,  and  Dillon  v.  Barnard,  1  Holmes,  304,  F. 
0.  3,915,  such  mortgage  has  precedence  over  claim  of  contractor 
building  the  raUroad;  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  419, 

34  L.  1016.  11  S.  Gt  358,  mortgage  covers  property  held  by  full 
equitable  title,  as  well  as  by  legal  title,  and  extends  to  terminal 
facilities;  Barnard  v.  Norwich,  etc.,  B.  B.,  4  Cliff.  360,  364,  F.  C. 
1007,  mortgage  covers  subsequently-acquired  leasehold  interest  in 
another  railroad;  Parker  v.  New  Orleans,  etc.,  B.  B..  33  Fed.  696, 
mortgage  attached  to  lands  subsequently  granted  by  Congress, 
though  railroad  never  built;  Compton  v.  Jessup,  68  Fed.  286.  31  U. 
S.  App.  486,  mortgage  attached  to  property  acquired  by  mortgagor's 
successor;  Hamlin  v.  Jerrard,  72  Me.  75,  collecting  authorities,  lien 
covers  property  not  yet  used,  and  is  not  destroyed  by  consolida- 
tion; Omaha,  etc.,  B.  B.  v.  Wabash,  etc.,  B.  B.,  108  Mo.  301,  18  S. 
W.  1102,  land  and  hotel  used  for  eating-house,  etc.,  covered  by 
mortgage;  Williamson  v.  New  Jersey,  etc.,  B.  B.,  25  N.  J.  Eq.  21. 
bondholders  not  necessary  parties  to  bill  for  foreclosure  brought 
by  their  trustees,  but  the  court  will  remedy  any  defects  in  the 
proceedings  that  would  injure -them;  Williamson  v.  New  Jersey,  etc., 
B.  B.,  26  N.  J.  Bq.  403,  mortgage  covered  shares  subsequently  pur- 
chased, of  stock  of  another  railroad;  Davis  v.  Zumwalt.  1  Tex.  Civ. 
App.  316,  317,  holding  that  mortgage  attached  as  a  valid  lien,  when 
crop  was  planted  and  came  into  existence;  Miller  v.  Butland,  etc., 
B.  B.,  36  Yt  497,  notice  to  trustees  for  bondholders,  under  second 
and  third  mortgages,  of  prior  equitable  mortgage,  is  notice  to  bond- 
holders. Cited  and  followed  In  cases  other  than  those  of  railroad 
mortgages, —  in  Brett  v.  Carter,  2  Low.  463,  F.  G.  1,844,  and  Camp- 
bell V.  Quinton,  4  Kan.  App.  327,  45  Pac.  917,  mortgages  of  stock 
to  be  put  in  shop  or  storeroom,  held  valid;  EUett  v.  Butt,  1  Woods, 
218,  F.  C.  4,384,  Apperson  v.  Moore,  30  Ark.  60,  21  Am.  Bep.  173, 
Grand  Forks,  etc..  Bank  v.  Minneapolis,  etc..  Elevator  Co.,  6  Dak. 
Ter.  366,  43  N.  W.  808,  Stephens  v.  Tucker,  55  6a,  544.  Sillers  v. 
Lester,  48  Miss.  524,  and  Gotten  v.  Willoughby,  83  N.  C.  70,  35  Am. 
Bep.  565,  mortgages  of  future  crops  held  valid;  Boston,  etc..  Safe 
Deposit  Co.  V.  Tel.  Co.,  36  Fed.  298,  mortgage  covered  new  tele- 
graph lines;  Groton  Mfg.  Co.  v.  Gardiner,  11  B.  I.  628,  629,  cove- 
nant in  lease  creating  lien  for  rent  on  machinery  and  goods  to  be 
put  in.  held  valid;  Burdon.  etc..  Sugar  Befin.  Co.  v.  Ferris  Sugar 
Mfg.  Co.,  78  Fed.  420,  lien  for  rent  on  bounties  to  be  paid  lessee 
created  by  stipulations  in  lease,  held  valid;  McClure  v.  McDearmon, 
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26  Ark.  73,  case  of  lien  reserved  on  interests  and  their  Increase  In 
sale  l)y  one  joint  owner  to  tbe  other,  of  interest  In  sawmill;  Brown 
y.  Allen,  35  Iowa,  310,  case  of  Hen  on  grain  for  advances  made 
for  Its  purchase;  Kimball  v.  GafFord,  78  Iowa,  69,  42  N.  W.  5S4,  4 
L.  R.  A.  400,  and  n.,  contract  and  payment  for  certain  bonds  to  be 
bought,  binds  the  identical  bonds,  and  does  not  simply  create  a 
debt  for  money  paid;  Dodge  v.  Smith,  5  Kan.  App.  745,  46  Pac.  993, 
all  taking  property  with  notice  of  such  mortgage  are  estopped  to 
deny  It;  Edwards  v.  Peterson,  80  Me.  372,  6  Am.  St  Rep.  209,  14 
Atl.  937,  assignment  of  wages  to  be  earned,  held  valid;  Perry  v. 
White,  111  N.  O.  200,  16  S.  B.  172,  mortgage  of  future  trade-flxtures 
held  valid;  Hale  v.  HoUon,  14  Tex.  Civ.  App.  108,  35  S.  W.  849, 
assignment  of  expectancy  upheld;  Chaff e  v.  Heyner,  31  La.  Ann. 
Oil,  dissenting  opinion,  majority  holding  agreement  to  apply  to  debt 
proceeds  of  cotton  to  be  shipped  to  and  sold  by  factor,  only  created 
a  lien  on  the  proceeds  when  sold,  and  another  debtor  could  attach 
cotton  before  sale;  Cook  v.  Corthell,  11  R.  I.  488,  489,  491,  492, 
dissenting  opinion,  collecting  authorities,  majority  holding  goods 
had  been  taken  possession  of  by  mortgagee,  and  so  not  attachable 
under  statute,  as  in  mortgagor's  possession.  See  also  exhaustive 
note  on  effect  of  mortgages  of  after-acquired  personal  property,  in 
76  Am.  Dec.  731;  also  good  note  in  46  Am.  Dec.  717,  and  note  on 
assignment  of  demands  to  become  due,  57  Am.  Dec.  441;  also  cited 
In  68  Am.  Dea  735,  note. 

Distinguished  in  Railroad  Co.  v.  James,  6  Wall.  752,  18  L.  856, 
where  there  was  a  lien  prior  to  the  mortgage,  and  sale  under  Judg- 
ment on  the  lien;  Beall  v.  White,  94  U.  S.  387,  24  L.  175,  deed  of 
trust  of  furniture  to  be  acquired,  held  Inferior  to  statutory  lien  of 
landlord;  Calhoun  v.  Memphis,  etc.,  R.  R,,  2  Flipp.  447,  F.  C.  2,309, 
railroad  mortgage  construed  not  Intended  to  pass  land  afterwards 
acquired,  and  not  essential  to  railroad's  use,  unless  described  with 
reasonable  certainty;  Hodder  v.  Kentucky,  etc.,  R.  R.,  7  Fed.  799, 
where  question  was  of  another  railroad,  not  proved  to  have  been 
acquired  intra  vires,  and  which  could  not  have  been  acquired  intra 
vires  at  time  of  mortgage;  Meyer  v.  Johnston,  53  Ala.  330,  mort- 
gage inferior  to  liens  on  property  created  before,  or  at  time  of 
acquirement,  and  cannot  extend  to  lands  acquired  or  lines  built, 
which  would  have  been  ultra  vires  at  flme  of  mortgage;  WiUiam- 
Ron  V.  New  Jersey,  etc.,  R.  R.,  29  N.  J.  Eq.  320,  324,  where  mortgagor 
acquired  pi'operty  by  decree  based  on  equities,  mortgagees'  rights 
are  subject  to  rights  of  others  acquired  before  the  decree;  New 
Eng.  R.  R.  V.  Carnegie  Steel  Co.,  75  Fed.  56,  33  U.  S.  App.  491, 
until  mortgagee  interferes,  railroad  may  dispose  of  income  as 
though  unincumbered;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed. 
328,  62  U.  S.  App.  123,  mortgagee  must  take  subject  to  all  equities 
and  liens  existing  at  time  of  acquirement  by  mortgagor;  Paden 
v.  Bellinger,  87  Ala.  576»  6  So.  352,  mortgage  does  not  cover  crop 
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on  land  in  which  mortgagor  had  no  interest  at  time  of  mortgage 
of  future  crops;  Williams  v.  Briggs,  11  R.  I.  478,  opinion  in  S.  G.» 
in  22  Am.  Rep.  iS54t,  note,  Emerson  t.  E.  &  N.  A.  R.  R.,  67  Me.  391, 

24  Am.  Rep.  41,  and  Wilson  v.  Wilson,  37  Md.  11,  11  Am.  Rep.  522, 
such  mortgages  are  inoperatiye  at  law;  Daly  v.  N.  T.,  etc.,  R.  R. 
55  N.  J.  £q.  603,  38  Atl.  205,  Zom  v.  Railroad,  5  S;  C.  95,  Hand  v. 
S.  &  G.  R.  R.,  12  S.  G.  364,  and  Hand  y.  S.  &  O.  R.  R.,  17  S.  G.  277, 
such  mortgage  cannot  defeat  a  purchase-money  mortgage  of  prop- 
erty subsequently  acquired.  Gited,  without  particular  application, 
in  Freeman  v.  Howe,  24  How.  461,  16  L.  753.  Gritfcised  in  Hoyle 
y.  Plattsburgh,  etc.,  R.  R.,  54  N.  T.  322,  13  AnL  Rep.  600,  holding 
mortgage  could  not  coyer  rolling-stock,  as  it  was  not  filed  as  a 
chattel  mortgage. 

Mortgages  —  Creditor's  suit. —  If  mortgaged  railroad  property 
be  more  than  sufficient  to  satisfy  the  mortgage,  the  court  may 
compel  payment  of  an  execution  creditor,  or  may  perm.it  a  sale  of 
rolling-stock  sufficient  to  satisfy  such  creditor,  if  his  claim  or  ex- 
ecution is  inequitably  hindered,  pp.  130-131. 

Gited  and  principle  applied  in  Ghicago,  etc.,  R.  R.  y.  Ellson,  113 
Mich.  37,  71  N.  W.  326,  coal  of  a  railroad  is  subject  to  leyy  and 
sale  for  taxes. 

Hortg^ages. —  One  of  a  class  of  bondholders  secured  by  mortgage 
cannot  disturb  the  pro  rata  distribution,  to  which  all  the  bondhold- 
ers are  entitled  in  case  of  a  deficiency,  by  leyying  on  and  selling 
part  of  the  common  security,  p.  131. 

Gited  and  rule  applied  in  Hackettstown  Nat  Bank  y.  Brewing 
Co.,  74  Fed.  114,  38  U.  S.  App.  681,  Atlantic  Trust  Go.  y.  Woodbrldge 
Ganal,  etc..  Go.,  79  Fed.  848,  and  Fish  y.  N.  Y..  etc.,  Paper  Co.,  29 
N.  J.  Eq.  21;  in  Gommon wealth  y.  Susq.,  etc.,  R.  R.,  122  Pa.  St  321, 
15  Atl.  451,  1  L.  R.  A.  228,  judicial  sale  on  judgment  for  indiyld- 
ual  bondholder,  passed  no  title,  and  corporate  purchaser  ousted  by 
quo  warranto;  New  Orleans,  etc.,  R.  R,  y.  Parker,  143  U.  S.  59,  36 
L.  71,  12  S.  Gt  369,  dictum,  if  such  action  is  allowed,  plaintifT  is 
bound  to  act  for  all  others,  permit  their  interyention«  and  protect 
them  In  the  decree. 

Distinguished  in  Guilford  y.  Minneapolis,  etc.,  R.  R.,  48  Minn. 
575,  31  Am.  St.  Rep.  700,  51  N.  W.  661,  rights  of  other  bondholders 
not  affected  by  mere  judgment,  without  attachment  or  execution, 
obtained  by  ono. 

Bailroad  charter  construed  and  held,  upon  a  reasonable  construc- 
tion of  the  enabling  statutes,  to  haye  authorized  it  to  follow  the 
route  it  did,  and,  therefore,  for  that  purpose  to  borrow  money  and 
pledge  the  road  to  be  built,  p.  132. 

Cited  and  approyed  in  Dunham  y.  Railroad,  1  WalL  267,  17  Lu 
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588,  where  express  authority  to  borrow  was  given;  Dunham  v. 
Isett,  15  Iowa,  293,  mortgage  of  property  and  revenues  upheld,  and 
execution  and  garnishment  by  Judgment  creditor  enjoined;  Beach 
V.  Wakefield,  107  Iowa,  583,  76  N.  W.  693,  power  to  mortgage  future- 
acquired  property  construed  from  power  given  to  mortgage  present 
property;  Hays  v.  Gallon,  etc.,  Coal  Co.,  29  Ohio  St.  839,  mortgage 
of  present  property  upheld;  Black  v.  Delaware,  etc.,  Canal  Co.,  22 
N.  J.  Eq.  402,  public  grants  must  be  reasonably  construed,  so  as 
not  to  defeat  their  intentions. 

Judgments. —  Federal  court's  equity  jurisdiction  to  control  its 
judgments  at  law,  discussed,  pp.  129-132. 

Cited  generally  as  a  precedent  in  Freeman  v.  Howe,  24  How.  460, 
16  L.  752,  Krlppendorf  v.  Hyde,  110  U.  S.  281,  28  L.  147,  4  S.  Ct. 
29,  and  Stone  v.  Bishop,  4  Cliff.  597,  F.  C.  13,482,  holding  that  a 
Federal  court  will  entertain  a  bill  hi  equity  to  regulate  its  judg- 
ment at  law,  as  supplementary  to  the  original  suit,  without  re- 
gard to  citizenship  of  parties.    See  good  note  in  76  Am.  Dec.  223. 

Distinguished  in  Buggies  v.  Simonton,  3  Biss.  327,  F.  C.  12,120. 
United  States  courts  have  not  jurisdiction  to  prevent  sheriff's  sale 
on  execution  from  a  State  court;  La  Mothe  v.  Fink,  8  Biss.  498, 
F.  C.  8,032,  mortgagee,  in  possession  of  ordinary  chattels,  not  en- 
titled to  injunction  to  prevent  levy  on  execution  against  mortgagor. 

Miscellaneous. —  Cited  as  holding  that  rolling-stock  is  a  fixture,  in 
Louisville,  etc.,  B.  R.  v..  Tennessee,  8  Heisk.  802,  and  in  11  Am.  Rep. 
751,  note.  Cited  in  Keene  v.  Wheatley,  14  Fed.  Cas.  197,  Buggies 
V.  Southern  Minn.  R.  R.,  20  Fed.  Cas.  1330,  Compton  v.  Jessup,  68 
Fed.  287,  31  U.  S.  App.  486,  and  Neilson  v.  Iowa,  etc.,  B.  R.,  51 
Iowa,  188,  33  Am.  Rep.  126,  1  N.  W.  438. 

23  How.  132-149,  16  L.  405,  FLOWERS  V.  FOREMAN. 

Process. —  The  District  Court  of  Louisiana  did  not  acquire  juris- 
diction to  pronounce  judgment  against  absent  parties  represented 
by  a  curator  ad  hoc,  appointed  by  the  court,  no  notice  being  served 
on  the  parties,  pp.  145-146. 

See  50  Am.  St  Rep.  740,  valuable  note  on  bringing  in  new  parties. 

Distinguished  In  Duruty  v.  Musacchia,  42  La.  Ann.  361,  7  So.  556, 
holding  non-resident  may  be  brought  into  court  through  a  curator 
ad  hoc. 

Limitation  of  actions. —  In  assumpsit  in  Maryland  court,  on  war- 
ranty of  title  of  land  in  Louisiana,  the  Maryland  statute  of  limita- 
tions is  applicable,  pp.  146,  149. 

Limitation  of  actions. —  Statute  begins  to  run  against  warrantor 
of  title  to  land  in  Louisiana,  from  date  of  decree  of  eviction,  pp. 
146-149. 
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23  How.  149-167,  16  L.  518,  BENJAMIN  v.  HILLARD. 

Guaranty. —  A  guaranty  of  the  performance  of  a  contract,  and. 
In  case  of  non-performance,  to  refund  all  money  paid,  creates  a 
twofold  obligation,  for  damages,  and  for  payments  made,  pp.  163- 
164. 

jLfistingulshed  in  Evans  v.  Lawton,  34  Fed.  235,  where  guaranty 
was  of  performance  of  contract  of  agency,  and  of  accounting  by 
agent  for  money  received,  the  first  clause  covered  the  second. 

Ghiaranty. —  Generally  the  surety  is  presumed  to  guaranty  all  ob- 
ligations assumed  by  his  principal  in  the  contract  guaranteed, 
p.  164. 

Oited  and  principle  followed  in  Lamb  v.  Ewing,  54  Fed.  276,  12 
U.  8.  App.  11,  sureties  liable  for  amount  of  judgment  paid  princi- 
pal, on  bonds  for  repayment  in  case  of  judgment  reversed,  although 
judgment  not  formally  reversed;  United  States  v.  Freel,  92  Fed. 
«S01,  where  contract  authorizes  auxiliary  contracts,  parties  may 
extend  the  work  without  releasing  surety;  Hooper  v.  Hooper,  81 
Md.  177,  48  Am.  St  Rep.  507,  31  AtL  513,  guarantors  of  debt  to  cer> 
tain  amount  are  liable  also  for  interest  owing  by  prlndpaL 

Guaranty  —  Surety,  discharge  of. —  Waiver  of  punctual  delivery 
of  machinery,  in  a  contract  to  construct  a  mill,  does  not  discharge 
the  contractor's  guarantor;  but  to  cause  a  discharge  there  must  be 
substitution  of  another  contract,  either  directly  or  by  material  al- 
terations, without  the  surety's  consent,  pp.' 164-166. 

Cited  and  principle  applied  in  Harper  v.  Nat,  etc.,  Ins.  Co.,  56 
Fed.  284,  17  U.  S.  App.  48,  sureties  for  payment  over  by  insurance 
agent  of  all  commissions  over  $250  per  month,  not  discharged  by 
change  in  rate  of  commissions  allowed;  Fertig  v.  Bartles,  78  Fed. 
S67,  surety  not  discharged  by  extension  to  principal  of  credit 
greater  than  that  assured;  Hooper  v.  Hooper,  81  Md.  174,  48  Am. 
St  Rep.  505,  31  AtL  512,  sureties  not  discharged  by  delaying  de- 
mand, when  principal  is  as  able  to  pay  debt  when  demanded  aa 
when  first  due;  Anderson  v.  May,  10  Heisk.  87,  guaranty  of  lease 
by  A.  covers  lease  made  by  A.  and  B.  as  partners;  De  Mattos 
V.  Jordan,  15  Wash.  389,  46  Pac.  406,  and  United  States  v. 
Freel,  supra,  surety  not  discharged  by  changes  in  specifications, 
when  building  contract  permitted  such  changes;  Stephens  v.  Elver, 
101  WMs.  396,  77  N.  W.  738,  small  advances  on  installments,  by 
owner  to  builder,  did  not  release  builder's  surety. 

Distinguished  in  Grant  v.  Smith,  46  N.  T.  99,  surety  discharged 
by  change  in  contract  for  engine  with  two  boilers  to  one  with 
three  boilers,  costing  more. 

Sales.— Vendee's  use  of,  and  payment  for,  machinery  with  latent 
defects,  does  not  relieve  vendor  or  his  guarantor  from  liability,  pp. 
166-167. 

Cited  and  principle  applied  in  Memphis  v.  Brown,  1  Flipp.  226, 
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F.  G.  9,415,  city  liable  for  difference  in  value  between  bonds  nn- 
secured  by  sinking  fund,  paid  to  contractor,  and  bonds  secured 
by  sinking  fund,  which  contract  called  for;  Leyy  t.  Schwartz,  34 
La.  Ann.  215,  using  cotton-press  and  paying  price,  is  no  waiver  of 
claim  for  damages  for  defects. 

Sales. —  Damages  for  deficiency  In  machinery  should  be  such  as 
would  enable  the  deficiency  to  be  repaired,  not  the  difference  be- 
tween the  value  of  the  deficient  machinery  and  its  contract  price, 
p.  167. 

Cited  and  rule  followed  in  Marsh  v.  McPherson,  105  U.  S.  718, 
26  L.  1142,  error  to  charge  that  damages  should  be  the  difference 
between  value  of  defective  goods  and  the  contract  price;  StilweU 
Mfg.  Go.  V.  Phelps,  130  U.  8. 527,  32  L.  1037,  9  S.  Gt.  603,  vendee  can 
deduct  from  contract  price  the  reasonable  cost  of  altering  to  con- 
form to  contract  requirements;  Pierce  v.  Tenn.  Goal,  etc.,  R.  R.  Go., 
173  U.  S.  11,  19  S.  Gt  339,  for  breach  of  contract  of  service,  dam- 
ages are  full  value  of  contract,  past  and  future,  deducting  for 
money  earned  and  possible  to  earn,  and  for  loss  of  service  to  em- 
ployer. 

23  How.  167-170,  16  L.  410,  OGDEN  v.  PARSONS. 

Evidence  —  shipping. —  On  issue  whether  llbellants  had  complied 
with  a  covenant  in  a  charter-party  to  receive  a  full  cargo,  expert 
testimony  is  admissible  to  prove  how  much  the  vessel  could  re- 
ceive with  safety,  pp.  169-170. 

Gited  and  principle  applied  in  cases  holding  expert  testimony 
properly  admitted,  in  Pullman's  Palace  Gar  Go.  v.  Harklns,  55  Fed. 
935,  17  U.  S.  App.  22,  to  show  that  revolving  shafting  is  dangerous 
machinery;  Niagara,  etc.,  Ins.  Go.  v.  Greene,  77  Ind.  595,  in  action 
on  contract  of  employment  as  insurance  agent  for  a  reasonable 
time,  to  show  what  would  be  a  reasonable  time;  Walsh  v.  Wash- 
ington, etc.,  Ins.  Go.,  32  N.  Y.  443,  to  prove  effect  of  heavy  seas  on 
a  certain  vessel.  Gited  in  Spring  Go.  v.  Edgar,  99  U.  S.  658,  25 
L.  400,  whether  witness  Is  qualified  to  testify  as  an  expert  is  a 
question  for  the  court  See  exhaustive  note  on  competency  of  ex- 
pert testimony,  in  66  Am.  Dec.  244. 

23  How.  170-172,  16  L.  418,  IRVINE  v.  RBDFIELD. 

Customs  duties. —  As  decided  in  Sampson  v.  Peaslee,  20  How. 
571,  15  L.  1022,  for  the  purpose  of  levying  duties  upon  foreign  mer- 
chandise, its  value  is  its  wholesale  market  price  at  the  port  of 
export  on  the  day  of  sailing,  pp.  171-172. 

No  citations. 

23  How.  172-190,  16  L.  424,  GASTLE  v.  BULLARD. 

Dismissal  and  non-suit. —  Gircult  Gourts  have  no  power  to  grant 
a  peremptory  non-suit  against  the  will  of  the  plaintiff,  pp.  183-184. 
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Cited  and  rale  followed  in  Northern  Pac.  R.  R.  v.  Charless,  7  U. 
S.  App.  359,  61  Fed.  572,  Herrera  v.  Chaves,  2  N.  Mex.  91,  Union 
Ins.  Co.  V.  Smith,  124,  V.  S.  424,  31  L.  505,  8  S.  Ct.  544;  in  Baylls 
V.  Travellers*  Fire  Ins.  Co.,  113  tJ.  S.  321,  28  L.  991,  5  S,  Ct  497, 
error  for  court  to  order  verdict  for  plaintiff,  subject  to  its  opinion, 
and  then  render  judgment  for  defendant  upon  its  opinion  of 
the  law  and  evidence:  Miller  v.  Bait  &  O.  R.  R.,  17  Fed.  Cas.  305. 
Circuit  Court  refused  to  follow  Ohio  law  allowing  such  non-suit; 
but  compare  Cent  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  39, 
36  L.  61.  11  S.  Ct.  481,  Circuit  Court  may  follow  State  statute 
authorizing  such  order,  and  its  judgment  of  non-suit  may  be  re- 
viewed on  writ  of  error;  Patting  v.  Spring  Valley  Coal  Co.,  93 
Fed.  99,  on  plaintiff's  non-appearance,  a  jury  should  be  impanelled, 
and  verdict  for  defendant  directed.  See  valuable  note,  24  Am.  Dec. 
620. 

Distinguished  In  Insurance  Co.  v.  Folsom,  18  Wall.  250,  21  Is, 
833,  defendant  may  move  that  plaintiff's  evidence  is  not  sufficient 
to  justify  verdict  for  him;  Atchison,  etc.,  R.  R.  v.  Myers,  63  Fed. 
796,  24  TJ.  S.  App.  295,  any  error  in  refusing  to  instruct  a  verdict 
for  defendant  is  waived  by  his  going  on  and  introducing  evidence: 
Coughran  v.  Bigelow,  164  U.  S.  307,  41  L.  446,  17  S.  Ct  119,  State 
court  granting  such  non-suit  does  not  Infringe  constitutional  right 
to  trial  by  jury;  Carney  v.  Duniway,  67  Pac.  193  (Or.),  holding  that 
defendant  does  not  waive  motion  for  non-suit  by  introducing  evi- 
dence after  it  was  overruled. 

TriaL — Where  there  is  any  evidence  tending  to  show  the  lia- 
bility of  one  of  several  defendants,  his  application  for  a  separate 
verdict  in  his  favor  should  not  be  granted,  pp.  184-186. 

Evidenoe. —  In  actions  based  ui)on  fraud,  evidence  of  similar 
acts  committed  at  about  the  same  time  by  defendant,  is  admissible 
as  tending  to  show  defendant's  intent  as  to  the  matters  Immediately 
in  issue,  pp.  186-187. 

Cited  and  rale  applied  in  Lincoln  v.  Claflin,  7  WalL  139,  19  L.  109. 
and  Starr  v.  Stevenson,  91  Iowa,  687,  60  N.  W.  218,  cases  of  fraud 
In  obtaining  property;  Butler  v.  Watklns,  13  Wall.  465,  20  L.  63U, 
false  representations  inducing  manufacturer  to  withhold  products 
from  sale;  N.  Y.,  etc.,  Ins.  Co.  v.  Armstrong,  117  U.  S.  598,  29  L. 
999,  6  S.  Ct  880,  Penn.,  etc.,  Ins.  Co.  v.  Mechanics,  etc..  Trust  Co., 
72  Fed.  423,  37  U.  S.  App.  692,  38  L.  R.  A.  69,  and  n.,  false  repre- 
sentations in  effecting  insurance;  United  States  v.  One  Hundred  and 
Forty-six  Thousand  Six  Hundred  and  Fifty  Clapboards,  4  Cliff. 
303,  F.  C.  15,935,  false  valuations  of  goods  to  defraud  the  revenue; 
United  States  v.  Flemming,  18  Fed.  911,  fraudulent  dealings  with 
certain  fund;  Continental  Ins.  Co.  v.  Insurance  Co.,  51  Fed.  887, 
agent's  defrauding  other  principals  held  evidence  of  fraud  upon 
plaintiff;  Mudsill  Mln.  Co.  v.  Watrous,  61  Fed.  180,  22  U.  S.  App. 
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12,  holding  that  plaintiff  could  show  that  defendant  had  "  salted 
samples  in  prior  negotiations  for  sale  of  mine;  Cook  v.  Perry,  43 
Mich.  627,  5  N.  W.  1057,  allowing  evidence  of  subsequent  false 
representations  to  others;  Sarle  v.  Arnold,  7  B.  I.  586,  evidence  of 
fraudulent  mortgage  by  Insolvent  admitted  In  impeaching  his  sub- 
sequent bin  of  sale;  Eastman  v.  Premo,  49  Yt  360,  24  Am.  Rep.  143, 
admitting  evidence  of  other  transactions  In  horses;  McKay  v.  Rus- 
sell, 3  Wash.  382,  28  Am.  St  Rep.  47,  28  Pac.  909,  fraudulent  mis- 
representations in  selling  real  estate;  Stubly  v.  Beachboard,  68 
Mich.  423,  36  N.  W.  203,  fraud  in  selling  worthless  mortgages;  Mc- 
Oasker  v.  Enrlght,  64  Yt  490,  33  Am.  St.  Rep.  940,  24  Atl.  249,  note 
obtained  by  fraudulently  representing  It  to  be  a  contract  Also  fol- 
lowed in  Wilkinson  v.  Dodd,  42  N.  J.  Bq.  248,  7  Atl.  334,  collecting 
authorities,  and  admitting  evidence  of  other  fraudulent  loans  to 
show  knowledge  by  directors  of  the  loan  In  question;  State  v. 
White,  70  Yt  231,  39  AtL  1087,  under  charge  of  keeping  Uquor  with 
intent  to  sell,  evidence  admitted  of  liquor  subsequently  kept  with 
such  Intent;  Bishop  v.  Hartley,  9  W.  Ya.  109,  in  Issue  as  to  transfer 
of  property  in  fraud  of  creditors,  previous  declarations  showing 
fraudulent  Intent  to  transfer  to  another  person  should  be  admitted; 
dissenting  opinion  in  Merchants'  Bank  v.  State  Bank,  10  Wall.  672, 
19  L.  1027,  majority  holding  usage  for  cashiers  to  pledge  bank's 
oredlt  in  certain  ways  admissible  to  prove  authority  to  pledge  credit 
in  another  way,  of  which  there  was  no  other  Instance;  dissenting 
opinion  in  United  States  v.  Budd,  144  U.  S.  169,  36  L.  389,  12  S.  Ot 
580,  majority  holding  the  circumstantial  evidence  of  fraud,  offered 
to  annul  land  patent,  was  not  clear  enough  to  rebut  presumption 
of  good  faith. 

Distinguished  in  West  Florida  Land  Go.  y.  Studerbaker,  37  Fla. 
36,  19  So.  179,  other  representations,  when  not  shown  to  be  fraudu- 
lent, are  inadmissible  to  prove  fraudulent  misrepresentations. 

Evidence.— ^  Fraud  may  be  proved  by  circumstantial  evidence,  to 
the  reception  of  which  the  law  allows  great  latitude,  p.  187. 

Cited  and  applied  in  Wager  v.  Hall,  16  Wall.  602,  21  L.  506, 
Leedom  v.  Furniture,  etc.,  Co.,  12  Utah,  179,  42  Pac.  209,  and 
Ooshom's  Bxr.  v.  Snodgrass,  17  W.  Ya,  769,  772. 

Evidence. —  When  circumstantial  evidence  Is  resorted  to,  excep- 
tions for  Irrelevancy  are  not  favored,  as  the  force  of  circumstantial 
facts  depends  upon  their  connection  with  each  other,  p.  187. 

Cited  and  principle  approved  in  United  States  v.  Hartwell,  3  Cliff. 
239,  F.  O.  15,318;  Moore  v.  United  States,  150  U.  S.  60,  37  L.  998, 
14  S.  Ct  28,  case  of  circumstantial  evidence  showing  motive  for 
murder;  United  States  v.  The  Isla  De  Cuba,  2  Cliff.  301,  F.  C.  15,447, 
circumstantial  evidence  of  engaging  In  slave  trade;  Liawrence  v. 
Dana,  4  Cliff.  74,  F.  C.  8,136,  applying  rule  to  coincidences  in 
^statements,  references,  typographical  errors,  etc.,  In  action  for  in- 
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fringing  copyright  General  citation  in  Vigel  v.  Naylor,  24  How, 
211,  213,  16  L.  647,  648,  in  petition  for  freedom,  evidence  that  pe- 
titioner's mother,  brother,  etc.,  were  slaves  of  K.  when  petitioner 
was  one  year  old,  should  have  been  admitted  as  tending  to  show 
that  petitioner  was  K.'s  slave  at  same  time. 

Partnership.— Where  a  partnership  doing  busineps  as  commis- 
sion merchants  have  received  commissions  earned  by  sales  of  goodj^ 
procured  to  be  sold  by  fraudulent  representations  of  some  of  the 
partners  as  to  the  responsibility  of  the  vendee,  all  the  partners 
are  liable,  pp.  188-189. 

Cited  and  principle  applied  in  Murray  v.  Lovejoy,  2  CUff.  190. 
F.  C.  9,963,  creditor,  by  ordering  sale  of  property  attached,  ratifies 
the  attachment  and  is  liable  to  the  true  owner;  Stockwell  v.  Unite<l 
States,  3  Cliff.  306,  F.  C.  13,466,  partners  liable  for  tort  of  one  part- 
ner in  course  of  partnership  business;  Durant  v.  Rogers,  87  111.  511. 
where  property  was  fraudulently  acquired  by  one  partner  and  used 
for  partnership  purposes;  Tenney  v.  Foote,  95  111.  108,  note  given 
to  partnership  on  illegal  contract  held  void  as  against  the  partner- 
ship, though  only  one  partner  knew  of  illegality  of  contract;  Judah 
V.  Trustees  of  Yincennes  University,  16  Ind.  70,  principals  cannot 
avoid,  as  illegal,  agent's  claim  for  expenses,  when  retaining  bonds 
obtained  by  his  fraud;  Robinson  v.  Goings,  63  Miss.  504,  partnership 
liable  in  punitive  damages  for  property  unlawfully  seized  by  one 
partner;  Homblower  v.  Crandall,  7  Mo.  App.  232,  all  associates  held 
liable  for  misrepresentations  of  one,  and  ignorance  of  business 
details  does  not  excuse  one  receiving  the  benefits  of  the  act  See 
good  note  in  67  Am.  St  Rep.  46. 

Distinguished  in  Lightner  v.  Brooks,  2  Cliff.  291,  F.  C.  8,344,  one 
ordering  cars  built  is  not  liable  for  unlicensed  use  of  patent  in  their 
construction;  Carson  v.  Cummings,  69  Mo.  332,  partnership  not 
liable  as  purchaser  of  cattle  which  they  received  and  sold  as  plain- 
tiff's, though  their  agent  made  contract  of  sale  with  plaintiff  and 
told  them  so. 

TriaL — Instructions  are  to  be  reasonably  construed,  and  if  the 
proposition  stated  be  correct,  they  will  not  be  held  erroneous  for 
indefiniteness  or  omissions  not  pointed  out  by  the  excepting  party 
at  the  time,  pp.  189-190. 

Cited  and  followed  In  T^veed's  case,  16  Wall.  516,  21  L.  392. 
First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  423,  23  L.  286,  Spring 
Co.  V.  Edgar,  99  U.  S.  659,  25  L.  491,  Locke  v.  United  States,  2 
Cliff.  580,  F.  C.  8,442,  and  Gerhauser  v.  N.  B.  &  M.  Ins.  Co.,  7  Nev. 
199.  Also  State  v.  Donelly,  9  Mo.  App.  531,  citing  for  proposition  that 
court  may  refuse  entirely  an  instruction  erroneous  in  part 

23  How.  190-209,  16  L.  484,  BEAUBIEN  v.  BBAUBIBN. 

liimitation  of  actions. —  In  suit  in  equity  by  foreign  heirs  to 
recover  property  which  had  been  In  the  undisputed  possession  of 
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two  resident  heirs  for  sixty-two  years,  the  case  is  one  of  an  implied 
trust,  and  equity  will  follow  the  law  in  applying  the  statute  of 
limitations  in  bar  of  the  action,  pp.  205-207. 

Cited  and  rule  applied  in  Hall  v.  Russell,  3  Sawy.  515,  F.  G. 
5,943,  bill  by  heirs  of  settler  against  assignees  of  subsequent  pat- 
entee, where  no  claim  of  fraud  was  made;  In  re  O'Neale,  6  Bank. 
Reg.  428,  18  Fed.  Cas.  694,  where  issue  was  whether  trust  was  ex- 
press or  implied;  McMonagle  v.  McGlinn,  85  Fed.  91,  plaintiff 
barred  by  laches  from  removing  implied  trust  from  operation  of 
statute  on  ground  of  fraud;  Kennedy  v.  Baker,  59  Tex.  157,  col- 
lecting authorities,  fraud  will  only  prevent  running  of  the  statute 
until  the  fraud  is  discovered,  or  discovery  is  reasonably  possible. 
See  exhaustive  note  on  operation  of  statute  of  limitations  on  trusts, 
in  99  Am.  Dec.  390,  391. 

Distinguished  in  Manning  v.  Hayden,  5  Sawy.  379,  F.  G.  9,043, 
where  there  is  fraud,  equity  is  not  bound  to  apply  the  statute. 

Limitation  of  actions. —  Unless  a  statute  of  limitations  so  pro- 
vides, absence  will  not  prevent  its  running  against  a  party,  p.  208. 
Bee  note  in  13  Am.  Dec.  369. 

limitation  of  actions. —  When,  to  avoid  the  operation  of  the  stat- 
ute, fraud  is  alleged,  the  particular  acts  of  fraud  must  be  dis- 
tinctly averred,  p.  208. 

Cited  and  rule  applied  in  Wood  v.  Carpenter,  101  U.  S.  140,  25 
L.  808,  and  Yoorhees  v.  Bonesteel,  16  Wall.  29,  21  L.  271,  where  all 
material  allegations  of  a  trust  were  distinctly  denied,  and  the 
evidence  was  adverse  to  the  trust;  Boone  Go.  v.  Burlington,  etc., 
B.  R.,  189  U.  S.  693,  35  L.  323,  11  S.  Gt  690,  coUecting  authorities, 
applying  rule  in  suit  to  set  aside  decree  for  fraud;  Le  Baron  v. 
Shepherd,  21  Mich.  2X3,  collecting  authorities,  where  title  depends 
upon  performance  of  a  condition,  excuse  for  non-performance  can- 
not be  shown  without  allegation  of  facts  relied  upon  to  show  excusa 
Cited  as  analogy  in  Wollensak  v.  Reiher,  115  U.  S.  102,  29  L.  352, 
5  S.  Gt.  1140,  delay  in  applying  for  reissue  of  patent,  unless 
specially  explained,  invalidates  the  reissue.  See  25  Am.  Dec.  96, 
note,  showing  conflict  in  authorities  on  question  whether  fraud  must 
be  specifically  pleaded. 

Idmitation  of  actions. —  The  time  of  the  discovery  of  the  frauds 
complained  of  must  be  alleged,  to  avoid  the  bar  of  the  statutes, 
so  that  it  may  be  seen  whether  such  discovery  might  not  have  been 
made  before,  p.  208. 

Cited  and  applied  in  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  808, 
Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  86  L.  909,  13  S.  Gt  38, 
where  information  which  imposed  duty  of  inquiry  was  obtained 
thirty-eight  years  before  bill  brought;  Lant  v.  Manley,  71  Fed.  15, 
where  matters  alleged  to  be  frauds  were  matters  of  record  fifteen 
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years  before  action  brought;  McMonagle  v.  McGllnn,  85  Fed.  92, 
where  laches  in  failing  to  inquire  of  disposition  of  property,  fraud 
could  not  prevent  operation  of  statute. 

28  How.  209-220,   16  L.  433.   PHILADELPHIA,  ETC.,  B.   B.   v. 
PHILADELPHIA,  ETC.,  TOWBOAT  CO. 

Admiralty  Jurisdiction  in  tort  depends  entirely  upon  locality, 
and  if  committed  on  the  high  seas,  or  within  the  ebb  and  flow  of 
the  tide,  torts  are  of  admiralty  Jurisdiction,  p.  215. 

Cited  and  rule  applied  in  The  Propeller  Commerce,  1  Black,  580, 
17  L.  109,  and  Vessel,  etc..  Towing  Co.  t.  Wilson,  83  Fed.  628,  24  U. 
S.  App.  49;  In  re  Fassett,  142  U.  S.  485,  35  L.   1089,  12  S.   Ct. 
296,  collecting  authorities,  seizure  of  vessel  as  being  liable  to  duty 
as   an   Imported   article   is   cognizable   in   admiralty;   The   North 
Cape,  6  Biss.  506,  F.  C.  10,316,  admiralty  has  Jurisdiction  of  un- 
lawful seizure  of  vessel  for  taxes;  Smith  v.  Burnett,  173  U.  S. 
433,  19  S.  Ct  443,  Sawyer  v.  Oakman,  7  Blatchf.  293,  F.  C.  12,403. 
Sawyer  v.  Oakman,  1  Low.  136,  F.  C.  12,404,  and  Leonard  v.  Decker, 
22  Fed.  743,  owner  of  wharf  is  liable  in  admiralty  for  damage 
caused  vessels  by  unsafe  condition  of  berths  at  wharf;  The  Ala- 
bama, 18  Fed.  832,  vessel  liable  for  leaving  anchor  without  a  buoy; 
Btheridge  v.  City  of  Philadelphia,  26  Fed.  43,  city  liable  for  dam- 
age to  vessel  in  passing  through  defective  draw;  City  of  Boston 
V.  Crowley,  38  Fed.  204,  city  liable  for  damage  to  vessel  by  draw- 
bridge not  of  width  required  by  statute;  Hill  v.  Board  of  Chosen 
Freeholders,  45  Fed.  261,  municipality  liable  for  damage  to  vessel 
by  negligent  management  of  drawbridge;  Simpson  v.  The  Ceres, 
22  Fed.  Cas.  173,  injury  by  vessel  to  floating  dock  moored  to  a 
wharf  is  cognizable  in  Court  of  Admiralty;  The  F.  &  P.  M.  No.  2, 
33  Fed.  514,  admiralty  Jurisdiction  extends  to  damage  caused  by 
vessel  to  raft  of  logs  in  navigable  waters;  Northwestern,  etc..  Packet 
Co.  V.  Atlee,  2  Dill.  482,  F.  C.  10,341,  holding  respondent  liable  for 
injury  to  vessel  by  pier  wrongfully  erected  in  navigable  channel  of 
river;  The  Liberty  No.  4,  7  Fed.  230,  towboat  liable  to  assignees  of 
owner  of  cargo  lost  by  negligence  in  f owing;  Panama  B.  B.  v. 
Napier  Shipping  Co.,  166  U.  S.  284,  41  L.  1005,  17  S.  Ct  574,  Jurisdic- 
tion extends  to  vessel  injured  in  foreign  port;  The  Max  Morris,  24 
Blatchf.  146^  28  Fed.  884,  damages  apportioned  in  libel  by  laborer 
for  injuries  on  steamer,  where  contributory  negligence  on  part  of 
libellant;  Holmes  v.  O.  &  C.  B.  R.,  6  Sawy.  266,  5  Fed.  78,  negligence 
causing  drowning  of  passenger  on  railway  ferry-boat  is  a  marine 
tort;  Smith  v.  Wilson,  22  Fed.  Cas.  701,  allowing  a  minor  passenger 
to  be  cheated  out  of  money  by  a  gambler  is  a  marine  tort  for 
which  master  of  vessel  Is  liable;  Gerrity  v.  The  Bark  Kate  Cann, 
2  Fed.  241,  ship  held  liable  for  injury  to  laborer  caused  by  im- 
properly stowed  dunnage.    Cited  generally  in  The  Q.  H.  Starbuck, 
6  Ben.  55,  F.  C.  5,378,  for  libel  for  taking  sailors  off  from  vessel 
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wroni^ul  intent  is  necessary;  Ball  v.  Berwind,  29  Fed.  541,  former 
owners  of  vessel  snnk  without  their  fault,  are  relieved  from  all 
responsibility  by  abandoning  her;  also  in  Assante  v.  Charleston 
Bridge  Ga,  40  Fed.  767.    See  also  32  Am.  Dec.  68,  note. 

Distinguished  fn  The  Maud  Webster,  8  Ben.  552,  F.  G.  0,302,  no 
jurisdiction  in  admiralty  over  Injury  caused  to  vessel  by  guys  of 
derrick  on  stone  pier,  not  damage  done  upon  the  water;  The  Ottawa, 
1  Brown,  357,  360,  F.  G.  10,616,  action  in  admiralty  will  not  lie 
against  vessel  for  damages  to  a  wharf;  The  Arkansas,  5  McGrary, 
367,  368,  17  Fed.  386,  387,  no  recovery  in  rem  for  damages  to  store- 
house on  levee  by  vessel  during  flood;  Spry  Lumber  Go.  v.  Steam- 
Barge,  76  Mich.  327,  43  N.  W.  578,  injury  to  logboom  fastened  in 
miUdock  is  injury  to  real  estate  and  not  of  admiralty  jurisdiction; 
The  William  Windom,  73  Fed.  498,  lien  claimed  under  State  statute 
for  original  construction  of  vessel  is  not  enforceable  In  admiralty. 

Admiralty  jurisdiction  Is  not  confined  to  torts  committed  by 
direct  force,  but  extends  also  to  torts  of  negligence  or  malfeasance, 
where  at  common  law  the  remedy  is  by  an  action  on  the  case,  pp. 
215-216. 

Cited  and  rule  followed  in  Leather  v.  Blessing,  105  U.  S.  630.  26 
L.  1194,  and  Greenwood  v.  Town  of  Westport,  53  Fed.  825,  62 
Conn.  577,  where  drawbridge  was  not  opened  when  It  should  have 
been;  Jervey  v.  The  Carolina,  66  Fed.  1016,  illegal  seizure  of  vessel 
at  the  dock,  for  canning  liquor,  is  a  maritime  tort  Cited  in  The 
Grand  Republic,  10  Fed.  399,  mortgagee  of  vessel  sunk  by  collision 
is  entitled  to  come  in  as  co-libellant  In  libel  by  the  owners. 

Torts. —  A  railroad  company  authorized  to  build  a  bridge,  is  liable 
for  damages  caused  by  piles  placed  in  the  channel  of  a  river  by 
contractors  under  its  direction,  which  were  cut  oft  below  the  sur- 
face of  the  water  and  left  by  such  contractors  when  the  erection 
of  the  bridge  was  discontinued  under  orders  from  the  railroad, 
pp.  216-217. 

Torts  —  Sunday. —  Responsibility  for  injuries  to  a  vessel  collid- 
ing with  sunken  piles  cannot  be  avoided  by  showing  that  the  vessel 
was  committing  a  breach  of  the  law  of  a  port,  by  leaving  it  on 
Sunday,  pp.  217-219. 

Cited  and  principle  applied  in  Sawyer  v.  Oakman,  7  Blatchf. 
295,  305,  F.  C.  12,402  and  Sawyer  v.  Oakman,  1  Low.  138,  F.  C. 
12,404,  supposed  violation  of  Massachusetts  Sunday  law  in  hauling 
into  dock  on  Sunday  is  no  bar  to  recovery  for  damage  caused  by 
condition  of  dock;  Byrne  v.  Kansas  City,  etc.,  R.  Co.,  61  Fed.  616, 
22  U.  S.  App.  220,  24  L.  R.  R.  701,  holding  that  Federal  court  will 
follow  rule  of  State  court  as  to  contributory  negligence  derived 
from  a  construction  of  State  statute;  Pearson  v.  The  Alsalfa,  44 
Fed.  359,  warrant  of  arrest  may  Issue  in  admiralty  on  Sunday, 
though  law  of  port  forbid  issue  of  civil  process  on  Sunday;  Alabama, 
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etc.,  R.  R.  V.  McAlpine,  71  Ala.  550,  no  defense  to  action  for  injury 
to  cattle  that  they  were  running  at  large  contrary  to  statute;  Wal- 
lace V.  Gannon,  38  Ga.  204,  95  Am.  Dec.  387,  where  employee  en- 
gaged In  acts  of  war  against  the  United  States  was  killed  by  c<^i- 
sion  between  two  trains,  plaintiff  cannot  set-off  against  illegality 
of  such  acts,  the  fact  that  the  other  train  was  running  on  Sunday; 
Louisville,  etc.,  R.  R.  v.  I'rawley,  110  Ind.  30,  9  N.  B.  600,  recovery 
for  injuries  received  while  coupling  cars  on  Sunday;  Schmid  v. 
Humphrey,  48  Iowa,  656,  30  Am.  Rep.  417,  recovery  for  Injuries 
caused  by  dogs  frightening  horses  which  were  being  driven  on  busi- 
ness errand  on  Sunday;  City  of  Atchison  v.  Acheson,  57  Pac.  250 
(Kan.  App.),  declaring  that  person  is  not  barred  to  recover  for  in- 
juries caused  by  obstruction  in  street,  if  his  violation  of  ordinance 
was  not  the  proximate  cause  of  the  injury;  Gross  v.  Miller,  93  Iowa, 
80,  61  N.  W.  387,  26  L.  R.  A.  608,  collecting  authorities,  recovery  for 
injuries  caused  by  companion  while  unlawfully  shooting  on  Sun- 
day; Commonwealth  v.  Louisiana,  etc.,  R.  R.,  80  Ky.  297,  44  Am. 
Rep.  478,  running  trains  on  Sunday  held  to  be  a  "work  of  neces- 
sity; "  Phila.,  etc,  R.  R.  v.  Lehman,  56  Md.  228,  40  Am.  Rep.  417,  in 
action  for  delay  in  transporting  cattle  it  is  immaterial  that  they 
were  delivered  for  carriage  on  Sunday;  Carroll  v.  Staten  Island 
R.  R.,  58  N.  Y.  137, 17  Am.  Rep.  228,  recovery  by  passenger  travelling 
on  Sunday  against  carrier;  Platz  v.  City  of  Cohoes,  89  N.  Y.  222, 
223,  42  Am.  Rep.  288,  289,  recovery  against  city  for  injury  caused 
by  defective  street,  though  plaintifT  travelling  on  Sunday;  Baldwin 
V.  Barney,  12  R.  I.  397,  34  Am.  Rep.  674,  plaintiff's  driving  on 
Sunday  cannot  be  shown  as  defense  to  action  for  damages  caused 
by  negligent  collision;  Sutton  v.  Town  of  Wauwatosa,  29  Wis.  2h, 
9  Am.  Rep.  537,  recovery  for  injury,  caused  by  defective  bridge,  to 
cattle  being  driven  to  market  on  Sunday;  Swann  v.  Swann,  21 
Fed.  306,  note  valid  when  made  in  Tennessee  is  not  subject  to  de- 
fense in  another  jurisdiction  that  it  was  made  on  Sunday.  Also 
obiter  in  The  D.  S.  Gregory,  2  Ben.  238,  F.  C.  4,100.  Approved  in 
Bucher  v.  Cheshire  R.  R.,  125  U.  S.  581,  31  L.  798,  8  S.  Ct  977,  but 
holding  court  bound  by  Massachusetts  law  contra,  and  in  dissent- 
ing opinion,  S.  C,  125  U.  S.  585.  See,  also,  17  Am.  Rep.  122,  note; 
30  Am.  Rep.  418,  note;  57  Am.  Dec.  320,  note,  on  setting  off  in- 
dependent torts;  and  exhaustive  note  on  proximate  and  remote 
cause  in  36  Am.  St  Rep.  819. 

Ruling  contra  in  Stanton  v.  Metropolitan  R.  R.,  14  Allen,  487, 
where  plaintiff  was  injured  while  travelling  on  Sunday. 

Shipping  —  Sunday. —  By  the  usage  of  nations,  commencing  a 
voyage  on  Sunday  is  justified  as  a  work  of  necessity,  p.  219. 

Appeal  and  error. —  A  decree  will  not  be  reversed  merely  upoi| 
a  doubt  created  by  conflicting  testimony,  pp.  219-220. 

Cited  and  followed  in  Ottenberg  v.  Comer,  76  Fed.  266,  40  U. 
S.  App.  320,  34  L.  R.  A.  622. 
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23  How.  220-235.  16  L.  442,  DERMOTT  v.  JONES. 

Contracts. —  Where  a  building  is  not  completed  within  the  time 
specified  by  the  contract  as  a  condition  precedent  to  payment  of  the 
second  installment  of  the  price,  the  installment  cannot  be  recov- 
ered  in  an  action  on  the  contract,  pp.  226-231. 

Cited  and  principle  applied  in  Roberts  v.  Opdyke,  40  N.  Y.  264, 
where  question  was  the  amount  of  cargo  to  be  carried  as  a  con- 
dition precedent  to  recovery  on  the  charter  of  a  vessel.  See  note 
in  59  Am.  St.  Rep.  282. 

Contracts. —  Where  the  agreements  go  to  the  whole  of  the  con- 
sideration on  both  sides,  the  promises  are  dependent,  and  one  of 
them  is  a  condition  precedent  to  the  other,  p.  231. 

Cited  and  principle  applied  in  Cincinnati,  etc.,  R.  R.  v.  Bensley, 
51  Fed.  741,  6  U.  S.  App.  115,  19  L.  R.  A.  799,  800,  where  defendant's 
subscription  towards  a  building  was  conditioned  on  its  completion 
within  a  specified  time;  Standard  Gas  Light  Co.  v.  Wood,  61  Fed. 
77,  26  U.  S.  App.  15,  holding  that  completion  of  foundation  was  a 
condition  precedent,  and  defendant  was  liable  for  delay.  See  good 
note  in  59  Am.  St  Rep.  281. 

Distinguished  in  Coos  Bay  R.  R.  v.  Nosier,  80  Or.  552,  48  Pac.  363, 
holding  condition  as  to  time  of  completion  of  whole  road,  in  sub- 
scription to  railroad  subsidy,  did  not  apply  to  installments  due  on 
completion  of  respective  portion. 

Contracts. —  The  sinking  of  the  foundation  of  a  building  does 
not  excuse  the  contractor  from  completing  it  within  the  time  speci- 
fied in  the  contract,  p.  233. 

Cited  in  59  Am.  St.  Rep.  286,  note. 

Contracts  —  Assampsit — Where  work  has  been  finished,  though 
not  in  the  manner  or  within  the  time  specified  by  the  contract,  and 
accepted,  the  law  implies  a  promise  to  pay  what  the  benefit  con- 
ferred is  worth,  to  be  recovered  in  indebitatus  assumpsit;  but  de- 
fendant may  setoff  damages  sustained  by  reason  of  the  delay,  pp. 
233-235. 

Cited  and  principle  applied  in  Lee  v.  New  Haven,  etc.,  R.  R.,  15 
Fed.  Cas.  219,  recovery  for  work  accepted,  though  not  completed 
in  time  specified  by  sealed  contract;  Pinches  v.  Swedish,  etc.. 
Church,  55  Conn.  187,  10  Atl.  265,  recovery  for  work  and  materials 
based  on  contract  price,  less  amount  by  which  value  of  building  was 
lessened  by  deviation  from  contract;  0*Dea  v.  City  of  Winona,  41 
Minn.  429,  43  N.  W.  99,  recovery  of  contract  price  at  so  much  per 
cubic  yard,  for  filling  road,  though  not  filled  up  to  level  required  by 
contract;  Brown  v.  Morris,  83  N.  C.  257,  recovery  for  41,228  bricks 
delivered  and  accepted  under  contract  for  4,100  bricks;  Chamblee  v. 
Baker,  95  N.  C.  101,  recovery  for  service  at  contract  rate  per  month, 
though  contract  for  a  year's  service  was  broken;  Gove  v.  Island 
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City,  etc.,  Co.,  19  Or.  369,  24  Pac.  623,  recovery  for  work  In  rebnUd- 
ing»  though  contract  deviated  from.  Approved  in  Gorman  v. 
Bellamy,  82  N.  C.  600,  breach  of  covenant  to  keep  passage-way  open 
not  a  defense  to  recovery  by  lessee  for  buildings  erected.  See  good 
note  in  69  Am.  St.  Rep.  286. 

Miscellaneous. —  Cited  in  appeal  from  third  trial  of  same  case. 
Ingle  V.  Jones,  9  WalL  496,  19  L.  623.  Mlscited  in  Ward  v.  Ray,  69 
N.  Y.  99. 

23  How.  235-249,  16  L.  452,  HOOPER  V.  SCHEIKER. 

A  XTnlted  States  patent  is  the  best  title  known  to  a  court  of 
law,  p.  249. 

Cited  and  approved  in  Texas,  etc.,  R.  R.  v.  Smith,  159  U.  S.  68, 
40  L.  78,  15  S.  Ct  995,  a  patent  confers  a  "  just  title,"  within  the 
terms  of  Louisiana  statutes,  as  the  basis  of  prescription;  Gibson  v. 
Chouteau's  Heirs,  39  Mo.  564.    See  good  note  in  12  Am.  Dec.  565. 

BJactmeoit  against  a  defendant  in  possession  cannot  be  main- 
tained in  a  Federal  court  on  an  equitable  title,  gained  by  entry 
made  with  the  register  and  receiver,  though  the  State  statutes 
otherwise  provide,  p.  24a 

Cited  and  rule  applied  in  Langdon  v.  Sherwood,  124  17.  S.  88,  84, 
81  L.  346,  8  S.  Ct.  431,  432,  Carter  v.  Reiddy,  56  Fed.  544,  15  U.  S. 
App.  129,  Le  Beau  v.  Armitage,  47  Mo.  189,  and  Johnson  v.  Chris- 
tian, 128  U.  S.  382,  32  L.  415,  9  S.  Ct  90,  enjoining  an  ejectment 
where  defense  was  equitable  title  which  could  not  be  set  up  at  law; 
Sweatt  V.  Burton,  14  Sawy.  471,  42  Fed.  286,  ejectment  not  main- 
tainable on  State  certificate  of  purchase;  Kircher  v.  Murray,  60  Fe^. 
52,  23  U.  S.  App.  214,  affirming  S.  C,  54  Fed.  626,  where  interest  of 
wife  in  community  property  in  Texas  was  held  to  be  equitable; 
Harrett  v.  Kinney,  44  Mich.  460,  7  N.  W.  64,  defendant  not  allowed 
to  set  up  fraud  in  action  of  ejectment;  Moran  v.  Moran,  106  Mich. 
12,  58  Am.  St  Rep.  465,  63  N.  W.  990,  where  defense  of  voidability 
of  deed  for  incompetence  of  grantor  was  not  allowed;  Gibson  ▼. 
Chouteau's  Heirs,  39  Mo.  570,  587,  title  obtained  by  patent  later 
relates  back  to  acquirement  of  equitable  title  by  certificate;  Headley 
V.  ColTman,  38  Neb.  72,  56  N.  W.  702,  wrongful  refusal  to  convey 
legal  title  to  entryman  prevents  his  maintaining  ejectment  against 
subsequent  entryman  in  possession.  Approved  In  Clagett  v.  Kil- 
bourne,  1  Black,  350,  17  !>  216. 

Distinguished  in  Wilson  v.  Fine,  14  Sawy.  35,  36,  38  Fed.  790, 
791,  where  ejectment  was  maintained  on  a  prior  possession  against 
a  mere  trespasser. 

Courts.—  Practice  of  Federal  courts  is  not  affected  by  State  stat- 
utes allowing  ejectment  to  be  maintained  on  an  equitable  title» 
p.  249. 
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Cited  and  principle  applied  In  Sheffield  Furnace  Co.  v.  Wltherow, 
149  U.  S.  579,  37  L.  856,  18  S.  Ct.  939,  State  statute  giving  action 
at  law  to  enforce  mechanics'  liens  cannot  deprive  Federal  courts 
of  jurisdiction  In  equity.    See  also  cases  supra. 

Distinguished  in  Abbott  v.  Union,  etc.,  Ins.  Co.,  127  Ind.  73,  26 
N.  E.  154,  United  States  Circuit  Court  will  enforce  new  equity  cre- 
ated by  State  statute;  Wisconsin,  etc.,  R.  R.  v.  Wisconsin,  etc..  Land 
Co.,  71  Wis.  102,  36  N.  W.  841,  railroad  could  maintain  ejectment 
in  State  court  for  lands  as  to  which  it  was  entitled  to  a  United 
States  patent 

23  How.  24^255,  17  L.  560,  UNITED  STATES  v.  WHITE. 

Public  lands  —  Calif omla  —  Where  United  States  has  no  Interest 
in  lands  In  California,  but  is  a  party  to,  and  appeals,  a  case  in  which 
two  persons  present  conflicting  claims,  the  court  will  remand  the 
case  to  the  District  Court  to  decide  between  the  claimants  as  pro- 
vided by  section  13,  of  the  act  of  March  3,  1851,  pp.  253-255. 

Cited  In  United  States  v.  White,  28  Fed.  Cas.  674,  refusing  to 
allow  Intervention  In  the  case  as  remanded,  by  claimants  under 
another  grant;  White  v.  United  States,  1  Black,  502,  17  L.  227, 
refusing  to  mandamus  judge  of  District  Court  to  permit  such  Inter- 
vention; United  States  v.  White,  28  Fed.  Cas.  589,  rejecting,  on 
retrial,  the  claim  under  the  alleged  grant  to  Ortega. 

Public  lands  — A  patent  to  land  is  only  conclusive  as  between 
the  United  States  and  claimants  under  such  patent,  p.  253. 

Cited  and  principle  applied  in  Bissell  v.  Henshaw,  1  Sawy.  583, 
F.  C.  1,447,  between  two  overlapping  patents  on  Mexican  grants, 
the  elder  grant  gives  the  better  title,  although  the  last  finally  located 
and  patented;  Byrne  v.  Alas,  74  Cal.  639,  16  Pac.  528,  patentee  took 
land  in  fee  without  prejudice  to  the  rights  of  aboriginal  Indian 
occupants. 

Miscellaneous.— Cited  in  United  States  v.  Sanchez,  27  Fed.  Cas. 
946,  on  construction  of  the  act  of  1851. 

23  How.  255-262,  16  L.  454.  UNITED  STATES  V.  BBNNITZ. 

Public  lands— California  g^nts.- Claims  based  upon  the  ''Sut- 
ter's General  Title ''  are  invalid,  p.  262. 

Cited  and  followed  In  United  States  v.  Hensley,  1  Black,  37,  17 
L.  29,  denying  claim  under  Sutter's  title. 

23  How.  262-273,  16  L.  448,  UNITED  STATES  V.  ROSE. 

Public  lands  — California  grants.— Claims  based  upon  the  ^Sut- 
ter's General  Tltie  "  are  Invalid,  pp.  267-273. 

Cited  and  followed  In  United  States  v.  Chana,  24  How.  131,  16 
L.  612,  and  United  States  v.  Hensley,  1  Black,  87,  17  L.  29,  denying 
claims  under  Sutter's  titie. 
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23  How.  273-287,  16  L.  457,  UNITED  STATES  V.  OSIO. 

Public  lands  —  Calif omia  grants.— A  petitioner  who  took  no  ac- 
tion on  a  license  from  the  Mexican  governor  to  occupy  an  Island, 
acquired  no  interest  in  the  land  by  that  license  at  the  date  of  cession 
to  the  United  States,  pp.  276-286. 

Public  lands  —  Kezican  grants.— Title  under  a  Mexican  grant 
cannot  be  held  valid  without  evidence  of  its  being  recorded  as 
required  by  Mexican  law,  p.  279. 

Cited  and  followed  in  United  States  v.  Knight,  1  Black,  252,  17 
L.  80,  Romero  v.  United  States,  1  Wall.  745,  17  L.  633,  and  Bouldin 
V.  Phelps,  12  Sawy.  327,  30  Fed,  569,  rejecting  claims  for  want  of 
evidence  of  record  of  grants  upon  which  they  were  abased; 
Mumford  v.  Wardwell,  6  WalL  438,  18  L.  761,  requirement  of  record 
in  some  book  of  record  was  satisfied  by  deeds  being  kept  in  folded 
bundles,  not  bound  into  books  until  after  cession  to  the  United 
States. 

Public  lands  —  Calif omia  grants.— Where  special  power  was 
given  to  the  governor,  in  concurrence  with  the  departmental  as- 
sembly of  the  department  of  California,  to  grant  certain  lands,  a 
grant  by  the  governor  alone  was  void,  pp.  282,  283. 

Cited  and  principle  applied  in  United  States  v.  Workman,  1  Wall. 
762, 17  L.  711,  governor's  power  to  act  alone  was  restricted  to  grants 
of  unoccupied  lands,  and  his  grant  of  the  mission  of  San  Gabriel  is 
void;  Bouldin  v.  Phelps,  12  Sawy.  307,  30  Fed.  556,  grant  by  gov- 
ernor alone,  under  same  power  as  in  principal  case,  held  void.  Ap- 
proved in  United  States  v.  CastiUero,  2  Black.  202,  17  L.  391,  if 
alcalde  had  power  to  make  title  to  a  mine,  claimant  must  show 
alcalde's  compliance  with  requirements  of  Mexican  mining  laws. 

Miscellaneous.— Cited  in  Maxwell  Land  Grant  Case,  121  U.  S. 
363,  30  L.  952,  7  S.  Ct  1019,  and  Bouldin  v.  Phelps,  12  Sawy.  324,  30 
Fed.  567. 

23  How.  287-309,  16  L.  562,  HANEY  v.  BALTIMORE  S.  PACKET 
CO. 
Ck)lli8ion.— The  stereotyped  excuse  in  justifying  a  collision,  that 
the  other  vessel  suddenly  changed  her  course,  is  always  improbable 
and  generally  false,  p.  291. 

Cited  and  approved  in  The  Ancon,  6  Sawy.  124,  F.  O.  348,  excuse 
rejected  for  want  of  evidence,  and  because  steamer  had  time  to 
change  her  own  course  anyhow;  The  J.  D.  Peters,  14  Sawy.  437,  42 
Fed.  271,  where  steamer  did  not  sustain  burden  of  proof  to  show 
collision  not  her  fault;  The  Hercules,  17  Fed.  606. 

Collision.— A  sailing  vessel,  when  approaching  a  steamer,  must 
keep  on  her  course,  p.  292. 
Cited  and  rule  appUed  in  The  Golden  Grove,  13  Fed.  690,  holding 
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steamer  liable  for  negligence  of  officers  and  men;  The  Chatham,  52 
Fed.  399,  8  U.  S.  App.  104,  steamer  solely  liable,  though  sailing 
vessel  committed  an  error  when  collision  was  imminent;  The  Paoli, 
92  Fed.  943,  holding  tug  negligent  for  going  so  close  that  luff  of 
four  points  by  schooner  caused  collision;  The  E.  Lucl^enbach,  93 
Fed.  843,  tug  held  solely  liable  when  failing  to  nISke  suitable  allow- 
ance for  deviation  of  sailing  vessel,  though  immediate  cause  of 
collision  was  a  mistake  of  the  latter. 

Collision.—  It  is  the  duty  of  a  steamer  to  keep  clear  and  give  a 
wide  berth  to  a  sailing  vessel,  pp.  292-293. 

Cited  and  rule  approved  in  The  Golden  Grove,  13  Fed.  688,  adding 
that  sailing  vessel  could  not  have  avoided  collision  by  changing 
course. 

ColllsioiL.— Steamers  navigating  in  commercial  thoroughfares 
must  have  constant  and  vigilant  lookouts  stationed  in  proper  places 
on  the  vessel,  p.  293. 

Cited  and  vessels  held  liable  for  failure  to  observe  the  rule  in 
McGrew  v.  The  Melnotte,  1  Bond,  459,  F.  C.  8,812,  where  carpenter 
of  defendant  boat  was  the  lookout;  The  Gray  Eagle,  1  Biss.  481, 
F.  C.  5,734,  master  of  vessel  which  had  lost  her  red  and  green 
lights  should  have  been  on  deck;  The  Nabob,  1  Brown,  123,  F.  C. 
10,002,  holding  tug,  having  only  mate  and  wheelman  on  deck,  had 
not  a  proper  lookout;  The  J.  W.  Everman,  2  Hughes,  20,  F.  C.  7,591, 
where  pilot  was  the  only  lookout;  The  Ant,  10  Fed.  297,  where 
steamer  with  tow  had  only  her  master  at  the  wheel  as  lookout;  The 
Excelsior,  12  Fed.  204,  schooner  without  lookout,  changing  course 
just  before  collision,  held  liable;  The  Golden  Grove,  13  Fed.  690,  col- 
lecting authorities,  owners  of  steamer  liable  for  ignorance  and  in- 
competency of  subordinates  in  charge  of  deck;  The  Manhasset,  34 
Fed.  418,  ferry-boat  is  not  exempt  from  rule;  The  W.  H.  Beaman, 
45  Fed.  127,  holding  absence  of  lookout  was  primary  cause  of  col- 
lision; The  George  W.  Childs,  67  Fed.  271,  presumption  is  that  ab- 
sence of  a  lookout  is  negligence  contributing  to  collision.  See  good 
note  in  75  Am.  Dec.  605. 

Collision.— The  most  favorable  position  for  a  lookout  is  on  the 
forward  deck,  near  the  stern,  p.  293. 

Cited  and  rule  approved  in  The  Ottawa,  3  Wall.  273,  18  L.  167,  and 
The  Cambridge,  2  Low.  23,  F.  C.  2,334,  want  of  such  lookout  cannot 
be  explained  away  by  evidence  to  show  that  the  master  or  pilot 
would  do  as  well. 

23  How.  309-312,  16  L.  551,  DAY  v.  WASHBURN. 

Appeals  and  error. —  Where  decree  distributes  a  fund  among  two 
classes  of  creditors,  an  appeal,  by  one  class  to  exclude  the  others 
from  the  distribution,  will  not  be  dismissed  for  failure  to  make  otheu*^ 
complainants  parties  to  the  appeal,  pp.  311-312. 
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Miscellaneous.—  Cited  in  Barker  y.  Barker's  Assignee,  12  N.  B.  R. 
478,  2  Fed.  Gas.  808,  on  question  of  fraudulent  conveyance. 

28  How.  812-318,  18  L.  462.  UNITED  STATES  v.  NOE. 

Pal>lie  lands  —  California  grants.—  Where  claimant,  under  grant 
in  7.841,  took  no  action  for  eleven  years  to  complete  or  record  his 
title  or  assert  any  rights  thereunder,  his  claim  will  be  denied  for 
laches,  pp.  815-318. 

Cited  and  decision  followed  in  Vallejo  v.  United  States,  28  Fed. 
Cas,  026,  where  grant  conditioned  on  erection  of  mill  was  held  for- 
feited by  failure  to  erect  mill  or  occupy  the  land.  Olted  as  analogous 
in  United  States  v.  White,  28  Fed.  Cas.  640,  wh«re  also  the  original 
concession  was  not  meant  to  operate  as  a  final  grant.  Cited  gen- 
erally in  United  States  v.  VaUeJo,  1  Black,  552,  17  L.  234. 

23  How.  31&-320,  16  L.  456,  UNITED  STATES  v.  ALVISO. 

Public  lands-— California  grants.— Where  petition  for  a  grant 
was  made  in  1838,  permission  obtained  to  occupy  the  land  while 
proceedings  to  perfect  title  were  pending,  the  proceedings  continued 
from  time  to  time,  and  there  was  long,  undisputed  and  continuous 
occupation,  a  decree  in  favor  of  claimant's  title  will  not  be  dis- 
turbed, though  the  title  was  never  formally  perfected,  pp.  319--320. 

Cited  and  principle  applied  in  United  States  v.  Flint,  4  Sawy.  78, 
F.  C.  15,121,  fraudulent  suppression  of  final  grant  would  not  neces- 
sarily have  defeated  claim  where  there  was  possession  under  pre- 
liminary proceedings.  Approved  in  Beley  v.  Naphtaly,  73  Fed.  126, 
44  U.  S.  App.  232,  purchaser  of  supposed  Mexican  grantee's  title,  in 
possession,  had  preferred  right  of  purchase  from  United  States, 
though  claim  on  Mexican  grant  was  rejected. 

Distinguished  in  United  States  v.  Chaboya,  25  Fed.  Cas.  375,  where 
claimant  failed  to  show  undisputed  or  exclusive  occupation  of  tract 
of  definite  boundaries;  United  States  v.  De  Haro,  25  Fed.  Cas.  807, 
where  mere  permission'  to  occupy  temporarily  was  given,  and  claim- 
ant never  resided  on  or  cultivated  the  land;  United  States  v.  Peralta, 
27  Fed.  Cas.  406,  where  no  record  evidence  of  original  petition 
and  report,  and  unsatisfactory  evidence  of  possession;  United 
States  V.  White,  28  Fed.  Cas.  540,  545,  546,  where  no  record  of  title 
papers,  dubious  parol  testimony,  and  no  occupation  by  claimant  in 
person. 

23  How.  320-521,  16  L.  454,  SUTTON  v.  BANCROFT. 

Appeal  and  error.— Judgment  afilrmed,  with  10  per  cent  dam- 
ages, in  action  on  promissory  note,  where  defendants  refused  to 
plead  in  bar  after  demurrer  sustained  to  false  plea,  but  carried 
case  to  Supreme  Court  on  error,  though  no  error  was  alleged,  p.  321. 

No  citation. 
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23  How.  321-326,  16  L.  464,  UNITED  STATES  v.  PICO. 

Public  lands  —  California  grants.—  It  was  a  departure  from  regu- 
lations of  colonization  laws  of  1828  to  present  petition  for  land  to 
a  justice  of  the  peace  and  military  commandant  instead  of  to  the 
governor,  p.  325. 

Public  landB  —  CaUf  omia  grants.— On  July  7,  1846,  the  date  of 
the  capture  of  Monterey  by  the  United  States  forces,  the  power  of 
the  Mexican  governor  of  California  to  alienate  public  lands  termi- 
nated, pp.  325-326. 

Cited  and  rule  applied  in  United  States  v.  Yorba,  1  Wall.  423. 
17  L.  637,  above  date  terminated  Mexican  authority,  and  not  May 
13,  1846,  which  was  represented  by  Mexico  to  be  date  of  its  last 
grant;  Steams  v.  United  States,  6  Wall.  590,  18  L.  844,  grant  after 
that  date  was  void,  though  antedated;  More  v.  Steinbach,  127  U.  S. 
80,  32  L.  55,  8  S.  Ct  1070,  though  grant  was  made  before,  where 
official  delivery  of  possession  was  not  made  until  after  that  date,  no 
title  passed.  Approved  in  United  States  v.  CastlUero,  2  Black,  370, 
17  L.  448,  all  private  grants  before  that  date  are  to  be  respected  by 
the  United  States. 

23  How.  326-341,  16  L.  562,  UNITED  STATES  v.  GOMEZ. 

Appeal  and  error.— Where  no  appeal  had  been  granted  by  lower 
court,  where  the  statement  of  the  order  for  an  appeal  exhibited  in 
the  transcript  was  false,  and  where  a  motion  for  rehearing  was  still 
pending  in  the  District  Court,  an  order  docketing  and  dismissing  the 
appeal  will  be  vacated  and  the  mandate  thereupon  recalled,  pp. 
338-340. 

Cited  in  further  proceedings  in  the  same  cause  in  United  States 
V.  Gomez,  1  Wall.  700,  17  L.  679,  overruling  motion  by  appellee  to 
dismiss  appeal  for  want  of  jurisdiction;  United  States  v.  Gomez,  3 
Wall.  761,  767,  18  L.  215,  217,  on  the  merits,  holding  claim  invalid 
and  reversing  decree  below;  The  Secretary  v.  McGarrahan,  9  Wall. 
309,  19  L.  582,  refusing  to  mandamus  secretary  of  the  interior  to 
issue  a  patent  to  purchaser  of  Gomez's  claim. 

Distinguished  in  McClaskey  v.  Barr,  54  Fed.  801,  under  Ohio  stat- 
utes Court  of  Common  Pleas  has  no  Jurisdiction  to  set  aside  its 
order  to  Probate  Court  to  admit  will  to  record;  Gotten  v.  McGehee, 
54  Miss.  623,  court  cannot  rescind  its  judgment,  after  term  when 
rendered,  exc«5Pt  for  mibconceptlon  of  the  record  or  want  of  juris- 
diction. 

Appeal  and  error.—  Granting  motion  to  docket  and  dismiss  a  cause 
for  failure  to  file  record  within  the  required  time  does  not  affirm 
judgment  below,  but  proceedings  to  carry  that  judgment  into  effect 
are  to  be  had,  if  in  the  condition  of  the  case  there  is  nothing  to 
prevent  it,  pp.  339-840. 
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Cited  and  principle  applied  in  In  re  Fitlon,  55  Fed.  272,  order 
discharging  prisoner  and  giving  him  protection  for  one  day  held  of 
no  avail  when,  on  dismissal  of  appeal  from  such  order,  he  is  In 
prison  for  another  matter;  Hax  y.  Leis,  1  Ck>lo.  190,  judgment  below 
Is  not  affirmed  by  dismissal  of  appeal  for  failure  to  file  appeal  bond, 
and  writ  of  error  to  reverse  will  lie. 

23  How.  841-358,  16  L.  569,  UNITED  STATES  V.  BOLTON. 

Public  lands  —  Calif omia  grants.— No  title  under  a  Mexican 
grant  is  established,  where  there  is  no  record  evidence,  no  proof 
of  the  loss  of  the  necessary  records  upon  which  to  base  secondary 
evidence,  and  where  no  judicial  possession  has  been  obtained, 
pp.  348-358. 

Olted  and  mling  applied  in  United  States  v.  Castro,  24  How.  351, 
16  L.  661,  without  a  survey  and  open  possession,  secondary  evidence 
cannot  support  a  claim;  Romero  v.  United  States,  1  Wall.  745,  17 
Li.  638,  applying  principle,  although  there  was  strong  parol  evidence 
of  grant;  Bouldln  v.  Phelps,  12  Sawy.  827,  80  Fed.  569,  where  other 
facts  also  strengthened  case  against  the  grant;  Muse  v.  Arlington 
Hotel  Co.,  68  FM.  642,  647,  alleged  grant  of  Arkansas  lands,  before 
cession  to  United  States,  passed  no  title  from  lack  of  survey;  in 
dissenting  opinion,  Homsby  v.  United  States,  10  WalL  245,  19  L. 
906,  majority  approving  claim,  though  no  record  evidence  or  pos- 
session, on  cause  shown  for  failure  to  take  possession  and  make 
survey. 

Miscellaneous.—  Miscited  in  82  Mo.  255. 

23  How.  853^68,  16  L.  589,  ADAMS  v.  NORRIS. 

Wills.— Will  of  a  testator  dying  befwe  the  organization  of  the 
State  government  in  California  is  effective,  by  Spanish  law,  with- 
out probate,  the  State  legislature  purposely  omitting  to  provide  for 
their  probate,  pp.  361--363. 

Cited  and  principle  applied  in  Coppinger  v.  Rice,  38  Oal.  423.  See 
notes  in  33  Am.  Dec.  239,  65  Am.  Dec.  547. 

Wills. —  The  Spanish  law  did  not  require  that  compliance  with 
all  the  formalities  necessary  to  give  effect  to  a  will,  previous  to 
the  signatures  of  testator  and  witnesses,  should  appear  on  the  face 
of  the  wiU  itself,  pp.  368-864. 

Customs  and  usages  —  Wills. —  Where  a  custom  to  have  two 
witnesses  to  wills,  instead  of  seven,  as  required  by  Spanish 
law,  has  become  so  prevalent  and  notorious  that  the  assent  of  the 
public  authorities  may  be  presumed,  the  custom  is  valid,  pp. 
364^366. 

Cited  and  principle  applied  in  Gildersleeve  v.  Mining  Co.,  6  N. 
Mex.  42,  27  Pac.  322,  holding  valid  a  will  executed  before  an  alcalde. 
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and  attested  by  two  witnesses.  Approved  in  Emeric  v.  Alvarado, 
04  OaL  565,  2  Pac.  438.  Cited  for  proposition  that  witnesses  must 
sign  will,  in  In  the  Matter,  etc.,  of  Boyer  Boyeus,  23  Iowa.  356. 

Wills. —  An  instruction  that  a  will  to  be  valid  must  be  read  in  the 
presence  of,  and  understood  by,  the  testator  and  witnesses,  all  as- 
sembled at  the  same  time,  declared  by  the  testator  to  be  his  last 
will,  and  that  it  was  not  valid  If  neither  the  testator  nor  a  suffi- 
cient number  of  witnesses  understood  its  language,  is  sufficient, 
pp.  866-^67. 

Wills. —  The  force  and  operation  of  a  will  are  to  be  determined 
by  the  law  as  existing  when  it  was  made,  p.  367. 

Wills. —  The  mode  in  which  to  submit  a  will  to  the  court  and 
Jury,  and  the  effect  of  testimony  concerning  it,  depend  upon  the  law 
of  the  forum  at  the  time  of  the  trial,  p.  867. 

23  How.  368-380,  16  L.  466,  WISEMAN  v.  CHIAPPELLA. 

BUIb  and  notes  —  Protest — When  the  office  of  merchants,  ac- 
ceptors of  a  bill  of  exchange,  is  found  closed  on  the  day  of  ma- 
turity, further  inquiry  for  them  is  unnecessary,  pp.  374-880. 

Cited  and  approved  in  Berg  v.  Abbott,  83  Pa.  St  179,  24  Am. 
Rep.  159,  where  oral  evidence  that  office  was  not  closed  conflicts 
with  notarial  certificate,  it  is  a  question  for  the  jury.  See  also  2 
Am.  Dec.  228,  note,  and  66  Am.  Dec.  198,  note. 

Distinguished  in  Brown  v.  Jones,  113  Ind.  49,  3  Am.  St  Rep.  625, 
13  N.  E.  858,  where  acceptance  fixed  another  place  for  payment 

Bills  and  notes. —  Demand  of  payment  of  a  bill  of  exchange 
need  not  be  personal,  and  is  sufficient  if  made  either  at  the  residence 
or  place  of  business  of  the  acceptor,  in  business  hours,  p.  377. 

Cited  and  followed  in  Clough  v.  Holden,  115  Mo.  346,  37  Am.  St 
Rep.  399,  21  S.  W.  1073,  and  in  dissenting  (pinion,  S.  C,  115  Mo. 
362,  37  Am.  St.  Rep.  405,  note,  holding  it  error  to  reject  evidence 
that  5:20  P.  M.  was  not  within  business  hours  in  Chicago. 

Bills  and  notes. —  Presenting  a  bill  for  payment  at  the  office 
of  the  acceptor,  and  finding  no  one  there  to  pay  it,  will  be  prima 
facie  evidence  that  it  was  done  at  a  proper  time  of  day,  p.  380. 

Cited  and  principle  applied  in  Sulzbacher  v.  Bank  of  Charleston, 
86  Tenn.  205,  6  Am.  St  Rep.  830,  6  S.  W.  131;  Clough  v.  Holden, 
115  Mo.  344,  37  Am.  St  Rep.  397,  21  S.  W.  1073,  where  notarial  cer- 
tificate stated  demand  at  5:20  P.  M. 

23  How.  381-401,  16  L.  488,  ZABRISKIE  v.  CLEVELAND,  ETC., 
R.  R. 

Corporations,  like  individuals,  are  estopped  to  deny  the  validity 
of  claims  against  them,  which  their  own  conduct  has  superinduced. 
So,  where  a  railroad  corporation  has  guaranteed  bonds  of  another 
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road,  its  stockholder,  seyeral  years  afterwards,  cannot  enjoin  the 
performance  of  the  contract,  although  the  corporation  never  com- 
plied properly  with  the  steps  precedent  to  the  exercise  of  the  statu- 
tory right  to  guaranty,  pp.  390-398. 

Cited  and  principle  applied  in  Tappan  v.  Cleveland,  etc.,  R.  R., 
1  Flipp.  83,  F.  C.  14,099,  overruling  demurrer  to  complaint  by  a 
holder  of  these  bonds,  suing  on  the  guaranty;  City  of  Memphis  v. 
Brown,  1  FUpp.  196,  P.  C.  9,415,  where  charter  prescribes  certain 
conditions  precedent  to  performance  of  certain  acts,  persons  acting 
in  good  faith  may  presume  all  that  charter  demanded  has  been 
done;  Louisville,  etc.,  R.  R.  v.  Louisville  Trust  Co.,  174  TJ.  S.  571, 
572,  574,  19  S.  Ct  824,  825,  affirming  S.  C,  75  Fed.  444,  453,  458,  466, 
43  U.  S.  App.  550,  holding  similarly  to  principal  case;  City  of  Mem- 
phis V.  Brown,  20  Wall.  311,  22  L.  268,  reversing,  as  to  amount  re- 
coverable, S.  C,  1  Flipp.  199,  201,  217,  F.  C.  9,415,  collecting  author- 
ities, both  decisions  holding  that  city,  guaranteeing  payment  by 
property-owners,  of  assessments  for  paving  streets,  cannot  avoid 
liability  because  of  unconstitutionality  of  such  assessments;  Singer 
V.  St  Louis,  etc.,  R.  R.,  6  Mo.  App.  433,  railroad  promising,  as  ren- 
tal, to  pay  coupons  of  bonds  of  leased  road,  is  estopped  to  show  it» 
non-ratification  of  the  lease;  Remsen  v.  Graves,  41  N.  Y.  475,  guar- 
antor of  land  is  estopped  to  deny  power  of  corporation  issuing  bond 
to  issue  it;  Bissell  v.  City  of  Jeifersonville,  24  How.  300,  16  L.  672, 
and  Amey  v.  Mayor,  etc.,  of  Alleghany  City,  24  How.  375,  16  L.  618, 
city  authorized  to  issue  bonds  for  railroad  stock,  is  estopped  to  show 
non-compliance  with  the  law  in  their  issue;  County  of  Randolph  v. 
Post,  93  U.  S.  513,  23  L.  959,  agreement  by  county  subscribing  to 
railroad  to  extension  of  time  for  completion,  estops  it  from  object- 
ing that  contract  was  not  performed  in  time;  County  of  Leaven- 
worth V.  Barnes,  94  XJ.  S.  73,  24  L.  64,  county  is  estopped  to  deny 
existence  of  railroad  corporation  at  time  when  county  authorized 
and  issued  bonds  for  its  stock;  Lewis  v.  Clarendon,  5  Dill.  337,  F. 
C.  8,320,  city  is  estopped  to  deny  legal  existence  of  railroad  cor- 
poration, for  stock  of  which  it  had  given  bonds;  Atlantic  Trust  Co.. 
etc.  V.  Town  of  Darlington,  63  Fed.  83,  town  bonds  Issued  to  aid 
railroad  cannot  be  invalidated  for  irregularity  in  property  assess- 
ment, by  which  their  amount  was  fixed;  B.,  C.  R.  &  M.  R.  R.  v. 
Stewart,  39  Iowa,  271,  township  is  estopped  to  deny  validity  of  no- 
tice of  election  by  which  It  voted  to  aid  a  railroad;  ShurtlefF  v.  WIs- 
casset,  74  Me.  137,  municipality  is  estopped  to  show  irregular  ex- 
ercise of  authority  to  issue  bonds  to  railroad;  Adams  v.  Memphis, 
etc.,  R.  R.,  2  Cold.  661,  enforcing  mortgage  by  city  to  aid  railroad, 
though  authorization  and  validity  of  mortgage  were  questioned; 
Railroad  v.  Howard,  7  Wall.  413,  19  L.  121,  enforcing  railroad's 
guaranty  of  municipal  bonds  issued  to  it;  St.  Louis,  etc.,  R.  R.  v. 
Terre  Haute,  etc.,  R.  R.,  145  XJ.  S.  403,  36  L.  752,  12  S.  Ct  956. 
railroad  cannot  avoid  executed  lease  by  It  for  lack  of  stockholders' 
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assent,  nor  for  ultra  vtres  on  the  part  of  the  lessee;  Humphreys  v. 
St  Louis,  etc.,  R.  R.,  37  Fed.  314,  corporation  bound  by  lease,  wheri* 
oertiflcate  of  assent  of  majority  of  stockholders  was  filed  by  its 
president,  owning  majority  of  stock;  Missouri,  etc.,  R.  R.  v.  Sideli. 
67  Fed.  469,  35  U.  S.  App.  152,  contract  aiding  construction  of 
another  road  held  valid,  though  not  ratified  by  two-thirds  of  stock- 
holders; L.  R.  &  Napoleon  R.  R.  v.  L.  R.,  Miss.  River,  etc.,  R.  R., 
36  Ark.  687,  railroad  was  estopped  to  daim  route  conveyed  ten  years 
before,  by  its  officers,  to  another  road;  Moran  v.  Commissioners  of 
Miami  County,  2  Black,  723,  732,  17  L.  345,  347,  Hackett  v.  Ottawa, 
99  U.  S.  96,  25  L.  366,  and  Howard  v.  Kiowa  County,  73  Fed.  408, 
municipalities  are  estopped  to  deny  validity  of  bonds  which  recite 
facts  showing  their  regular  issue;  Cadillac  v.  Woonsockett  Inst,  for 
Savings,  58  Fed.  940,  16  U.  8.  App.  545,  where  bonds  recite  their  is- 
sue to  take  up  old  bonds,  city  is  estopped  to  deny  validity  of  old 
bonds;  National  Life  Ins.  Co.  v.  Board  of  Bducation,  62  Fed.  785, 
27  U.  S.  App.  244,  and  West  Plains  y.  Sage,  69  Fed.  946,  32  U.  S. 
App.  725,  municipalities  are  estopped  to  show  unlawful  purpose 
where  bonds  red  ted  authorized  purpose;  Illinois,  etc..  Bank  v.  Ar- 
kansas City,  76  Fed.  293,  40  U.  S.  App.  257,  34  L.  R.  A.  531,  after 
accepting  water-works  and  paying  fourteen  months'  rent,  dty  is 
estopped  to  deny  authorization  of  contract  by  majority  of  Its 
coundl;  Toledo,  etc.,  R.  Co.  v.  Cont  Trust  Co.,  95  Fed.  525,  528, 
only  the  corporation  or  its  stockholders  can  question  purchase  of 
bonds  by  director,  it  being  forbidden  by  statute;  Town  of  Brewton 
V.  Spira,  106  Ala.  236,  17  So.  608,  dty  bonds,  authorized  for  water- 
works alone,  are  not  invalidated  because  ordinance  also  provided 
for  electric  lights;  Davenport  Gas,  etc.,  Co.  v.  City  of  Davenport, 
13  Iowa,  236,  dty  could  not  annul  contract  for  lighting  for  inability 
to  pay,  or  by  notice  that  it  would  not  pay;  Maddox  v.  Graham,  2 
Met  (Ky.)  87,  municipality  is  estopped  to  show  technical  objections 
to  bonds  not  apparent  on  their  face;  Rose  v.  Mayor,  etc.,  of  Bal- 
timore, 51  Md.  272,  34  Am.  Rep.  310,  after  sale  of  stalls  in  city  mar- 
ket, by  mayor,  neither  party  could  object  that  advertisement  of  sale 
was  insufficient;  De  Yoss  v.  City  of  Richmond,  18  Gratt.  361,  98  Am. 
Dec.  662,  city  liable,  to  purchaser  without  knowledge,  on  bonds  is- 
sued in  lieu  of  bonds  ordered  by  the  Confederate  States;  Butler  v. 
Cockrill,  73  Fed.  951,  952,  36  U.  S.  App.  702,  bank  is  estopped,  as 
to  holders  of  notes  discounted  by  it  on  the  strength  of  title  under 
its  own  conveyance,  to  show  conveyance  ultra  vires;  Mohrenstecher 
v.  Westervelt,  87  Fed.  165,  57  U.  S.  App.  632,  bank  is  estopped,  as  to 
sureties  of  its  cashier,  to  deny  statements  of  its  officers  to  sureties 
that  certain  transactions  of  cashier  were  for  the  bank;  Blackburn 
V.  Selma,  etc.,  R.  R.,  2  Fllpp.  529,  F.  C.  1,467,  and  Racine,  etc.,  R. 
B.  V.  Farmers'  Loan,  etc.,  Co.,  49  111.  347,  95  Am.  Dec.  607,  corpora- 
tions were  estopped  to  deny  legal  organization  in  suits  on  their 
bonds;  Sioux  City  Terminal,  etc.,  Co.  v.  Trust  Co.  of  N.  A.,  82  Fed. 
137,  49  U.  S.  App.  547,  corporations  and  subsequent  creditors  are 
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estopped  to  show  lack  of  proper  resolution  of  directors  in  authoriza- 
tion of  bonds;  Denver  Fire  Ins.  Ck>.  v.  McClelland,  9  Ck>lo.  27,  59 
Am.  Rep.  142,  9  Pac.  779,  fire  insurance  company  was  estopped  to 
deny  power  to  insure  against  loss  by  hail;  Hazlehurst  ▼.  Savannah^ 
etc.,  R.  R.,  43  Ga.  M,  stockholder  cannot  object,  after  completion 
of  road,  to  validity  of  preferred  stock  issued  to  contractor;  Car- 
penter V.  Black  Hawk,  etc.,  Min.  Co.,  66  N.  Y.  50,  bonds  authorized 
to  secure  debts,  not  invalidated  because  purpose  was  also  to  raise 
money  for  business  purposes;  Slocum  v.  Warren,  10  R.  I.  121,  mem- 
ber of  corporation  is  estopped,  as  against  creditor  thereof,  to  deny 
its  existence. 

Approved  in  Smith  v.  City  of  New  Orleans,  23  La.  Ann.  8,  city 
may  be  authorized  by  State  to  issue  bills  of  credit  See  28  Am.  Rep. 
15,  note  on  power  of  corporations  to  subscribe  for  stock  of  other 
corporations. 

Distinguished  in  Louisville,  etc.,  R.  R.  v.  Ohio  Valley,  etc.,  Co., 
09  Fed.  438,  439,  440,  guaranty  of  bonds  of  another  corporation,  held 
invalid  for  non-compliance  with  statute;  Nat.  Home  B.  &  L.  Assn. 
V.  Sav.  Bank,  181  111.  46,  54  N.  E.  022,  holding  contract  made  by  cor- 
poration,  beyond  the  scope  of  its  powers,  is  void;  Rich  v.  Enrol,  51 
N.  H.  360,  mere  proof  that  selectmen  borrowed  money,  giving  the 
town's  note  therefor,  not  sufficient  for  recovery  on  note. 

Corx>orations. —  Equity  will  grant  relief  against  a  corporation  at 
the  suit  of  an  individual  stockholder,  whenever  cause  is  shown,  on 
the  ordinary  principles  of  equity  jurisdiction,  p.  395. 

Cited  and  affirmed  in  Knabe  v.  Temot,  16  La.  Ann.  15,  enjoining 
controlling  corporators  from  leasing  corporation's  property  to 
another  corporation,  formed  by  themselves;  Burke  v.  Railroad,  61 
N.  H.  232,  enjoining  performance  of  contract  of  partnerslilp  between 
plaintiff's  corporation  and  another. 

Distinguished  in  Republican,  etc..  Mines,  v.  Brown,  58  Fed.  647* 
19  U.  S.  App.  203,  24  L.  R.  A.  778,  Circuit  Court  has  no  Jurisdiction 
to  dissolve  English  corporation,  owning  mines  in  United  States^ 
nor  to  interfere  with  its  dissolution  in  England. 

Railroad  corporation,  authorized  to  aid  other  railroads,  by  sub- 
scription to  their  stock,  "or  otherwise,"  has  power  to  guaranty 
bonds  of  other  railroads,  p.  396. 

Cited  and  principle  followed  in  Tod  v.  Kentucky,  etc..  Land  Co.» 
57  Fed.  60,  land  company,  empowered  to  consolidate  with  railroad, 
may  guaranty  bonds  and  interest  on  preferred  stock  of  a  road  whose 
stock  it  had  purchased;  Pearsall  v.  Great  Northern  R.  R.,  73  Fed. 
937,  power  to  consolidate  includes  power  to  agree  for  interchange 
of  traffic  with,  and  to  buy  and  guaranty  stock  of,  another  railroad; 
Central  Trust  Co.  v.  Columbus,  etc.,  R.  R.,  87  Fed.  825,  mining  cor- 
poration, under  power  to  buy  railroad  shares,  may  guaranty  rail- 
road bonds;  Louisville  Trust  Co.  v.  Louisville,  ^tc,  R.  R.,  75  Fed. 
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448,  43  U.  S.  App.  550,  holding  such  guaranty  authorized;  Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  collecting 
authorities,  legislature  has  power  to  authorize  counties  to  aid 
railroads  by  subscription  and  bonds. 

Corporations. —  The  acceptance  of  an  act  amending  Its  charter, 
cannot  be  denied  by  a  corporation  after  executing  the  powers  and 
claiming  the  privileges  conferred  by  the  act,  though  no  certificate 
of  acceptance  has  been  filed  as  required  by  the  act,  p.  397. 

Cited  and  principle  applied  in  Augusta  R.  R.  v.  City  Council  of 
Augusta,  100  Ga.  710,  28  S.  E.  129,  holding  that  act  renewing  char- 
ter was  accepted  where  corporation  acquired,  used  and  sold  fran- 
chises under  the  act.    See  exhaustive  note  In  53  Am.  Dec.  468. 

Corporations. —  Where  corporators  fail  at  any  one  of  several  an- 
nual meetings,  held  after  corporation  has  guaranteed  bonds  of 
another  corporation,  to  rescind  the  guaranty,  they  must  be  held  to 
have  ratified  it,  pp.  397-^98. 

Cited  and  principle  applied  in  Railroad  Cos.  v.  Keokuk  Bridge 
Co.,  131  U.  S.  381,  33  L.  160,  9  S.  Ct  773,  corporation  held  bound 
by  its  president's  contract  for  use  of  bridge,  to  which  directors 
had  not  objected  for  three  years;  Union  Pac.  R.  R.  v.  Chicago,  etc., 
R.  R.,  51  Fed.  326,  327,  10  U.  S.  App.  98,  corporation  held  bound 
by  lease  of  bridge,  approved  at  stockholders'  meeting,  though  not 
formally  ratified  by  directors;  Bridgeport  Electric,  etc.,  Co.  v. 
Meader,  72  Fed.  120,  holding  mortgage  before  organization  of  cor- 
poration, had  been  ratified  by  stockholders;  American  Exchange 
Bank  v.  First  Nat  Bank,  82  Fed.  972,  48  U.  8.  App.  652,  bank's  usi^ 
of  money,  borrowed  by  directors,  is  evidence  of  ratification  of  loan; 
The  Sappho,  94  Fed.  551,  corporation  held  to  have  waived  contract 
requirement  of  written  estimate,  where  its  ofllcers  directed,  and  it 
accepted,  extra  work;  Cozart  v.  Georgia  R.  R.,  etc.,  Co.,  54  Ga.  384, 
knowledge  for  five  years,  of  payment  of  interest  on  bonds  of  another 
railroad,  prevented  enjoining  further  payments;  Bradley  v.  Bullard, 
55  111.  419,  8  Am.  Rep.  659,  payment  of  money  borrowed  cannot  be 
evaded  because  expended  ultra  vires. 

Corporations. —  The  principle  that  a  corporation  may  be  bound 
by  an  implied  ratification  of  Its  acts,  though  not  performed  in  com- 
pliance with  the  proper  formalities,  does  not  impugn  the  doctrine 
that  a  corporation  cannot  act  beyond  the  limits  set  by  the  law  of 
its  organization,  p.  398. 

Cited  and  approved  in  cases  holding  corporate  acts  and  obliga- 
tions void,  in  Scovlll  v.  Thayer,  105  U.  S.  150,  151,  26  L.  972,  over- 
issue of  stock  held  void;  Tschuml  v.  Hills,  6  Kan.  App.  556,  51  Pac. 
621,  stock  issued  at  illegally-increased  par  value  held  void;  Kamp- 
man  v.  Tarver,  87  Tex.  499,  29  S.  W.  770,  receiver  of  corporation 
cannot  enforce  assessments  on  stock  Issued    ultra  vires;  Central 
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Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  42,  35  L.  62,  11  S.  Ct, 
481,  lease  of  corporate  property  and  rights  held  void;  McCormiek 
V.  Market  Bank,  165  U.  S.  550,  41  L.  821,  17  S.  Ct  437,  lease  held 
void,  because  made  before  bank  was  authorized  to  commence  busi- 
ness; Board  of  Commissioners,  etc.  v.  Lafayette,  etc.,  B.  B.,  50  Ind. 
107,  collecting  authorities,  railroad  lease  held  void  for  want  of  stock- 
holders' consent;  Bichardson  t.  Sibley,  11  Allen,  72,  87  Am.  Dec. 
705,  conveyance  of  its  property  by  street  railway  held  void;  Tread- 
way  V.  Schnauber,  1  Dak.  Ter.  239,  46  N.  W.  464,  county  bonds 
held  void,  because  authorized  at  illegal  session  of  legislature;  Dur- 
kee  V.  The  People,  155  111.  368,  40  N.  E.  629,  ousting  dh-ector  elected 
by  bondholders  voting  under  by-law  at  stockholders'  meeting;  Hull 
V.  County  of  Marshall,  12  Iowa,  162,  county  bonds  held  void  for 
want  of  vote  of  authorization,  though  valid  on  their  face;  Clark  v. 
City  of  Des  Moines,  19  Iowa,  215,  87  Am.  Dec.  430,  error  to  reject 
evidence  that  city  warrants,  held  by  innocent  purchaser,  were  is- 
sued without  authority;  Davis  v.  Old  Colony  R.  B.,  131  Mass.  260, 
41  Am.  Bep.  224,  holding  unenforceable  railroad's  subscription  to 
musical  festival,  though  festival,  held  and  expenses  incurred;  Louis- 
ville Trust  Co.  V.  Louisville,  etc.  B.  B.,  75  Fed.  452,  43  U.  S.  App. 
550,  clear  distinction  between  abuse  of  general  power  and  acts 
not  within  any  powers  conferred;  Silliman  v.  Fredericksburg,  etc., 
B.  B.,  27  Gratt  130,  holders  of  railroad  bonds  not  protected  against 
forfeiture  of  road  to  State  for  failure  to  complete  by  certain  date. 
Distinguished  in  Campbell  v.  Argenta,  etc.,  Min.  Co.,  51  Fed.  5,  8, 
mortgage  executed  at  meeting,  where  all  stockholders  were  present, 
by  unanimous  vote,  Is  not  void,  but  voidable  merely,  for  irregu- 
larity of  call;  Bishop  v.  Kent,  etc.,  Co.,  41  Ati.  258  (B.  I.),  violation 
of  requirement  that  two-thirds  of  stockholders'  assent  to  mort- 
gage renders  mortgage  voidable,  not  void. 

Corporations  —  Estoppel  by  acquiescence. —  The  Illegality  of  cor- 
porate acts  must  be  promptly  exposed,  and  relief  will  be  denied  cor- 
porators who  wait  until  the  evil  has  been  done  and  the  interest  of 
innocent  parties  has  become  involved,  p.  398. 

Cited  and  principle  applied  in  In  re  Collateral,  etc..  Bank,  5  Sawy. 
335,  F.  C.  2,997,  where,  by  vote  on  unrepresented  stock  by  a  di- 
rector, under  a  by-law,  corporation  went  into  bankruptcy,  proceed- 
ing cannot  be  set  aside  after  lapse  of  one  year;  In  re  Baltimore 
County  Dairy  Assn.,  2  Hughes,  254,  F.  C.  828,  decree  of  bankruptcy 
upon  voluntary  petition  could  not  be  Impeached  after  a  year  had 
lapsed;  In  re  JelTerson  Ins.  Co.,  2  Hughes,  255,  F.  C.  7,253,  same 
point  as  last  citation,  four  years'  lapse  of  time;  Eakin  v.  St  Louis, 
etc.,  B.  B.,  8  Fed.  Cas.  235,  stockholders'  knowledge  of  lease  of 
other  road,  issuance  of  bonds  and  payments  of  interest  thereon  for 
one  and  a  half  years,  estops  corporation  from  impeaching  lease; 
Des  Moines  Gas  Co.  v.  West,  50  Iowa,  26,  pledgee  of  shares,  who 
negligently  permitted  fraudulent  issue  of  bonds,  postponed  to  equity 
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of  bondholders;  Somerset  Ry.  v.  Pierce.  88  Me.  93,  33  Atl.  774,  after 
bondholders  took  possession,  formed  new  corporation,  and  operated 
I'oad  for  several  years,  dissenting  bondholders  could  not  question 
legal  organization  of  new  corporation;  Kent  v.  Quicksilver  Min. 
Co.,  78  N.  Y.  188,  stockholders  held  to  have  ratified  issue  of  pre- 
ferred stock,  to  which  they  failed  to  object  within  reasonable  time. 
Distinguished  in  Ireland  v.  Palestine,  etc..  Turnpike  Co.,  19  Ohio 
St  373,  burden  of  proof  of  assent  of  stockholder  to  action  taken  in 
his  absence,  is  upon  those  seeking  to  hold  him  liable  therefor. 

Bonds. —  Railroad  bonds  are  negotiable  securities,  p.  400. 

Cited  and  followed  in  New  Albany,  etc.,  Plankroad  Co.  v.  Smith, 
23  Ind.  354,  bonds  of  plankroad  corporation  are  negotiable;  County 
of  Beaver  v.  Armstrong,  44  Pa.  St  68,  coupons  of  railroad  bonds  are 
negotiable,  and  may  be  sued  on  separate  from  bonds;  Mason  v. 
Flick,  105  Pa.  St.  167,  51  Am.  Rep.  192,  title  to  coupon  bonds  passes 
to  bona  llde  purchaser  unaffected  by  want  of  title  in  vendor.  See 
exhaustive  note  in  64  Am.  Dec.  430. 

23    How.    401-412,    16   L.    524,    ORIENTAL    MUT.    INS.    CO.    v. 
WRIGHT. 

InsTiranoe. —  Where  an  open  policy,  fixing  a  nominal  premium, 
provides  for  additional  premium  to  be  fixed  on  vessels  below  a  cer- 
tain rating,  at  the  time  of  their  indorsement,  no  risk  attaches  on 
any  such  vessel  until  the  additional  premium  fixed  by  the  Insurers 
has  been  paid  or  secured  by  the  assured,  pp.  403-409. 

Reafi[lrmed  by  Sun,  etc.,  Ins.  Co.  v.  Wright,  23  How.  413,  16  L. 
529.  Cited  in  appeal  from  its  second  trial,  in  dissenting  opinions,  in 
Insurance  Cos.  v.  Wright,  1  Wall.  477,  483,  17  L.  511,  513,  majority 
holding  policies  not  open  to  evidence  of  usage  to  explain  terms. 
Cited  and  principle  applied  in  Ark.  Ins.  Co.  v.  Bostick,  27  Ark. 
545,  on  open  or  running  policy,  contract  does  not  become  complete 
until  declaration  of  desire  to  insure  by  the  assured;  Cleveland  Oil, 
etc.,  Co.  V.  Norwich,  etc.,  Ins.  Soc,  55  Pac.  437  (Or.),  holding  neces- 
sary terms  of  a  parol  contract  of  insurance  to  be  supplied  by  cus- 
tom.   Approved  in  Pierce  v.  Columbian  Ins.  Co.,  14  Allen,  321. 

Distinguished  in  Corporation  of  London  Assurance  v.  Paterson, 
106  6a.  548,  32  S.  E.  654,  in  questions  of  concurrent  insurance  on 
same  property,  date  of  issue  of  open  policy,  not  date  when  par- 
ticular risk  attached,  controls;  Scammell  v.  China  Mut.  Ins.  Co.,  164 
Mass.  342,  41  N.  E.  650,  memorandum  of  application  for  insurance, 
signed  and  marked  ''binding,"  held  binding,  though  leaving  pre- 
mium open  for  particulars;  Arnold  v.  Pacific  Mut  Ins.  Co.,  78  N. 
Y.  13,. where  open  policy  fixed  premium,  but  there  was  an  immaterial 
deviation  In  voyage  from  risk  as  reported. 
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23  How.  412-120,  16  L.  529.  SUN  MtJT.  INS.  CO.  v.  WRIGHT. 

Insurance. —  Case  inyolyed  same  facts  as  Oriental,  etc.,  Ins.  Co. 
V.  Wright,  ante,  23  How.  401-412,  16  L.  524,  and  was  similarly  de- 
cided, p.  413. 

Cited  on  appeal  from  retrial,  considering  together  this  and  pre- 
ceding case,  in  dissenting  opinion.  Insurance  Cos.  y.  Wright,  1  Wall. 
477,  17  L.  511,  majority  holding  policies  not  open  to  evidence  of 
usage  to  explain  terms. 

Miscellaneous. —  Cited  in  The  Avon,  1  Brown,  175,  F.  C.  680. 

23  How.  420-433,  16  L.  610,  BLIVBN  v.  NEW  BNQLAND  SCREW 
CO. 

Cusrtoms  and  usages  —  Contracts. —  Failure  to  fill  a  contract 
within  the  time  set  by  it  is  not  actionable,  where  the  delay  is 
caused  by  postponing  the  contract  to  others,  according  to  the  known 
custom  of  the  manufacturers  to  fill  orders  in  their  turn,  as  the  ar- 
ticle can  be  produced.  Such  a  custom,  when  known  to  the  other 
contracting  party,  forms  a  part  of  the  contract,  pp.  430-431. 

Cited  and  principle  appUed  in  M*Keefrey  y.  Connellsville  Coke, 
etc.,  Co.,  56  Fed.  217,  17  U.  S.  App.  35,  contract  held  subject  to  cus- 
tom to  apportion  among  orders  on  hand  in  case  of  shortage;  Sharp 
V.  Clark,  13  Utah,  521,  45  Pac.  569,  custom  allowing  withdrawal 
and  sale,  at  Omaha,  of  sheep  en  route  to  Chicago,  requires  rail- 
road to  carry  via  Omaha.  Approved  in  Isaksson  ▼.  WilDams,  26 
Fed.  645,  no  presumption  that  special  custom  forms  part  of  con- 
tract, unless  such  intent  of  the  parties  is  shown;  Smith  ▼.  Phipps, 
66  Conn.  308,  32  AtL  368,  customs  require  actual  knowledge  to  be 
binding,  unless  of  such  Icmg  standing  as  to  be  generally  known. 

Distinguished  in  Dillard  y.  Paton,  19  Fed.  626,  a  usage  of  a  cot- 
ton exchange  is  abrogated  as  between  indiyidual  members  who 
habitually  fail  to  observe  it;  Union  Stock  Yards  Co.  ▼.  Westcott, 
47  Neb.  308,  66  N.  W.  421,  sureties  not  bound  by  custom  not  known 
to  them,  for  carriers  to  deliver  without  requiring  bill  of  lading  to 
be  shown;  Rlckerson  y.  Hartford  Fire  Ins.  Co.,  149  N.  Y.  316,  43 
N.  E.  859,  custom  which  was  not  known  to  insured,  to  describe 
separately  front  and  rear  buildings  on  same  lot,  held  inadmissible. 

Evidence  of  custom  is  not  admitted  to  contradict  or  vary  express 
proYisions  of  a  written  contract,  p.  481. 

Cited  and  principle  applied  in  Moran  v.  Prather,  23  Wall.  503. 
23  L.  124,  rejecting  evidence  of  usage  affecting  scope  and  operation 
of  instrument  of  guarantee;  National  Bank  v.  Burkhardt,  100  U.  S. 
692,  25  L.  769,  deposit  of  check  is  complete  when  handed  in,  and 
custom  for  bank  to  reserve  decision  is  not  effective;  De  Witt  v. 
Berry,  134  U.  S.  313,  33  L.  899,  10  S.  Ct  538,  parol  evidence  not 
admissible  to  add  warranty  to  contract  of  sale;  Davis  v.  Wallace, 
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3  CUff.  130,  F.  C.  3,657,  demurrage  is  a  matter  of  contract,  and  usage 
cannot  modify  its  provisions;  Heam  v.  New  Eng.,  etc.,  Ins.  Co.,  3 
Cliff.  310,  323,  r.  G.  6,301,  collecting  authorities,  where  insurance 
was  on  voyage  to  "  port  in  Cuba,"  going  to  a  second  port  in  Cuba 
was  a  deviation,  and  custom  to  do  so  cannot  be  shown.  Approved 
in  Tiiley  ▼.  County  of  Cook,  103  U.  S.  162,  26  L.  377,  where  architect 
attempted  to  supply  want  of  contract  by  showing  custom  by  which 
superintendence  of  building  belonged  to  him,  because  his  plans 
were  accepted. 

Castoms  and  uiMigeB. —  The  true  office  of  a  custom  is  to  aid  in 
construing  the  intention  of  the  parties,  in  the  absence  of  express 
stipulations,  where  their  language  is  equivocal  or  obscure,  pp.  481- 
432. 

Cited  and  principle  followed  in  Insurance  Cos.  v.  Wright,  1  Wall. 
471,  17  L.  509,  where  Insurance  policy  is  capable  of  reasonable  con- 
struction OB  its  face,  usage  cannot  be  urg^  to  explain  it;  Thomp- 
son V.  Biggs,  5  Wall.  679,  18  L.  707,  evidence  of  custom  to  pay 
specie  on  checks  against  cash  deposits,  held  rightly  excluded;  Chesa- 
peake Bank  v.  Swain,  29  Md.  500,  where  deposit  was  entered  as 
"  cash  (coin),  $3,000,"  evidence  was  admissible,  as  explaining  entry, 
to  show  usage  requiring  cash  deposits  to  be  returned  in  Idnd.  Ap- 
proved in  Beid  v.  Diamond  Plate-Glass  Co.,  85  Fed.  196,  54  U.  S. 
App.  626,  evidence  inadmissible  to  show  parol  agreement  for  re- 
duction of  contract  price;  dissenting  opinion.  Merchants'  Bank  v. 
State  Bank,  10  Wall.  668,  19  L.  1025,  majority  holding  evidence  of 
custom  admissible  to  show  authority  of  cashier  to  pledge  bank's 
credit. 

TriaL — Written  evidence,  as  a  rule,  must  be  construed  by  the 
court,  p.  432. 

Cited  and  rule  applied  in  Goddard  v.  Foster,  17  Wall.  142,  21  L. 
595,  mere  fact  that  language  of  letters  evidencing  a  contract  is 
doubtful,  does  not  present  question  for  the  jury;  Hamilton  v.  Liver- 
pool, etc.,  Ins.  Co.,  130  U.  S.  255,  34  L.  424,  10  S.  Ct  950,  where  court 
construed  insurance  policy,  requiring  appraisement  of  loss  as  con- 
dition of  recovery;  United  States  v.  Shaw,  1  CHIT.  322,  F.  C.  16,266, 
where  court  deduced  a  contract  from  a  long  correspondence. 

TriaL— Where  written  evidence,  if  believed,  is  decisive,  it  is 
proper  for  the  court  so  to  charge  the  jury,  p.  433. 

Cited  and  approved  in  Schuchardt  v.  Aliens,  1  Wall.  370,  17  L. 
646,  and  Insurance  Co.  v.  Folsom,  18  Wall.  251,  21  L.  833,  affirming 
refusal  of  court  below  so  to  charge;  in  dissenting  opinion.  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  655,  19  L.  1022,  majority  re- 
versing Judgment  for  defendant  in  S.  C,  3  Cliff.  206,  209,  F.  C. 
9,449,  on  ground  that  the  evidence  was  capable  of  supporting  a 
verdict  for  plaintiff. 
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23  How.  433-435,  16  L.  614,  BLIVBN  ▼.  NEW  ENGLAND  SCREW 
COMPANY. 

Evidence. —  Parol  evidence  of  usage  is  admissible  to  interpret 
contract  made  in  reference  thereto,  but  not  to  contradict  or  vary 
express  stipulations  or  provisions,  p.  431. 

Cited  approvingly  in  National  Bank  v.  Burkhardt,  100  U.  S.  692, 
25  L.  760,  but  question  of  usage  was  immaterial 

TriaL — Written  evidence,  as  a  general  rule,  should  be  construed 
by  the  court,  p.  432. 

Miscellaneous. —  Cited  in  Merchants'  N.  Bk.  v.  State  N.  Bk.,  3  Cliff. 
206,  F.  C.  9,449,  to  point  that  court  should  so  instruct  Jury  when 
evidence  is  not  legally  sufficient  to  sustain  a  verdict  for  plaintiff. 

28  How.  435-438,  16  L.  574,  MINTUBN  v.  LARUE. 

Municipal  corporations. —  Power  given  by  charter,  to  city  of 
Oakland,  to  lay  out,  regulate,  and  open  ferries,  streets,  etc.,  did  not 
authorize  a  grant  of  an  exclusive  ferry  franchise  between  that  place 
and  San  Francisco,  p.  437. 

A  large  number  of  citing  cases  rely  upon  and  follow  this  hold- 
ing. They  are  in  part  as  follows:  Detroit  Citizens'  St.  By.  v. 
Detroit  Ry.,  171  U.  S.  53,  18  S.  Ct  734,  holding  that  common  coun- 
cil had  no  power  to  confer  exclusive  privilege  of  constructing  and 
operating  street  railways;  Saginaw  Gas  Light  Co.  v.  Saginaw,  28 
Fed.  536,  holding  city  could  not  grant  exclusive  right  to  light 
streets;  Grand  Rapids  E.  L.  &  P.  Co.  v.  G.  R.  E.  E.  L.  &  F.  G. 
Co.,  33  Fed.  667,  673,  holding  ordinance  granting  exclusive  use 
of  streets  for  poles  and  wires  for  fifteen  years,  was  ultra  vires; 
Detroit  v.  Det  City  By.  Co.,  56  Fed.  872,  holding  that  municipalities 
can  exercise  only  such  powers  as  are  clearly  comprehended  in  the 
legislative  grant  (see  dissenting  opinion,  p.  897);  Budd  v.  Budd, 
59  Fed.  737,  holding  that  city  possessed  legal  capacity  to  take  and 
hold  the  land  under  the  will;  City  of  Superior  v.  Norton,  63 
Fed.  359,  24  17.  S.  App.  59,  holding  that  contract  imposing 
pecuniary  obligation,  payable  out  of  the  revenue  of  the  current 
year,  not  countersigned  by  the  controller,  to  be  invalid;  Bait  T. 
&  G.  Co.  V.  Mayor,  etc.,  of  Baltimore,  64  Fed.  158,  holding  that 
municipality  could  make  irrepealable  contracts,  not  exclusive  in 
character,  for  use  of  streets;  IlL  T.  &  Sav.  Bk.  v.  Ark.  City  Water 
Co.,  67  Fed.  200,  and  111.  T.  &  S.  Bk.  v.  Arkansas  City,  76  Fed.  280, 
40  17.  S.  App.  257,  34  L.  B.  A.  524,  both  holding  city  could  not 
grant  exclusive  right  to  furnish  water  for  public  use  for  twenty-one 
years;  Louisville  T.  Co.  v.  Cincinnati,  73  Fed.  726,  holding  that 
statute  did  not  give  the  right  perpetually;  German  Ins.  Co.  v. 
City  of  Manning,  78  Fed.  902,  holding,  in  absence  of  mandatory 
requirement,  municipal  bonds  may  be  signed  by  any  officer  desig- 
nated by  governing  board;  City  of  Eufaula  v.  McNab,  67  Ala.  590, 
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42  Am.  Rep.  119,  holding  that  municipality  could  not  purchase 
property  in  aid  of  private  enterprise;  Newport  v.  Railway  Co.,  58 
Ark.  274,  24  S.  W.  428,  holding  that  incorporated  town  has  no 
power  to  contract  for  the  construction  of  a  levee;  Wlegel  v.  Pulaski 
Co.,  61  Ark.  79,  32  S.  W.  117,  holding  contract  entered  into  by  county 
without  a  previous  appropriation,  was  void;  Pratt  v.  Borough  of 
Litchfield,  62  Conn.  118,  25  Atl.  463,  holding  that  no  power  was  con- 
ferred upon  burgesses  to  establish  fire  limits  within  the  borough; 
Treadway  v.  Schnauber,  1  Dak.  Ter.  238,  46  N.  W.  464,  Pittsburgh, 
etc.,  Ry.  Co.  v.  Crown  Point,  146  Ind.  422,  45  N.  E.  587,  35  L.  R.  A. 
C85,  Clark  v.  City  of  Davenport,  14  Iowa,  500,  State  v.  Lincoln  T.  Co., 
144  Mo.  587,  46  S.  W.  598,  and  Van  Antwerp  v.  Dell  Rapids  Town- 
ship, 3  S.  Dak.  309,  53  N.  W.  83,  declaring  that  any  doubt  as  to  the 
existence  of  a  power  is  resolved  against  the  corporation;  City  of 
Jacksonville  v.  Ledwith,  26  Fla.  208.  23  Am.  St.  Rep.  576,  7  So. 
893,  9  L.  R.  A.  79,  and  n.,  holding  power  to  establish  markets  can- 
not be  used  to  create  a  monopoly  of  the  right  to  sell;  Wright  v. 
Nagle,  48  Ga.  392,  holding  inferior  court  could  not  grant  the  ex- 
clusive right  to  build  bridges  upon  certain  rivers;  Seeger  ▼,  Mueller, 
133  111-  94,  24  N.  B.  514,  and  City  of  Corvallis  v.  Carlile,  10  Or. 
141,  45  Am.  Rep.  135,  construing  powers  of  municipality  strictly; 
111.  Health  UniT.  v.  The  People,  166  111.  178,  46  N.  B.  740,  deciding 
that  issuing  medical  diplomas  to  incompetent  persons  justifies  the 
forfeiture  of  the  charter;  Indianapolis  y.  Ind.  Gas  Light,  etc.,  Co., 
66  Ind.  408,  holding  contract  for  lighting  of  streets  to  be  binding  on 
city,  and  cannot  be  repealed  or  impaired  by  It,  collecting  author- 
ities; Merriam  v.  Moody's  Bxrs.,  25  Iowa,  170,  holding  grant  of 
power  to  levy  and  collect  special  tax,  does  not  give  power  to  sell  for 
non-payment;  State  v.  Smith,  31  Iowa,  495,  construing  strictly,  power 
of  municipality  to  license;  County  of  Des  Moines  v.  Harker,  34 
Iowa,  86,  holding  that  statute  of  limitations  does  not  run  against 
the  State;  Logan  v.  Pyne,  43  Iowa,  525,  22  Am.  Rep.  262,  holding 
that  city  could  not  grant  the  exclusive  right  to  run  omnibuses;  St 
Mary's,  etc..  School  ▼.  Brown,  45  Md.  332,  holding  that  municipality 
can  levy  no  taxes,  unless  power  is  plainly  conferred;  State  v. 
Strauss,  49  Md.  298,  construing  strictly,  power  given  police  com- 
missioners to  close  saloons;  State  v.  Rowe,  72  Md.  550,  20  Atl.  179, 
holding  municipal  market  license  taxation,  void;  Attorney-General 
V.  Boston,  123  Mass.  469,  holding  void,  order  to  abolish  tolls  on  fer- 
ries; Knapp  V.  Swaney,  56  Mich.  348,  56  Am.  Rep.  400,  23  N.  W. 
163,  holding  that  municipal  board  could  stipulate  in  contracting  for 
a  public  building,  that  no  payments  be  made  so  long  as  any  claims 
for  work  or  material  stood  against  contractors;  Long  v.  Duluth, 
49  Minn.  287,  32  Am.  St.  Rep.  551,  51  N.  W.  914,  and  Davenport  v. 
Klelnsclimidt,  6  Mont  528,  13  Pac.  2.53,  both  holding  that  munici- 
pality could  not  grant  exclusive  francliise  to  supply  water;  Carroll 
y.  Campbell,  108  Mo.  560,  17  S.  W.  886,  holding  same  as  cited  case; 
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Matbews  v.  The  St.  L.  &  S.  F.  Ry.  Co.,  121  Mo.  319,  24  S.  W.  597, 
25  L.  R.  A.  169,  and  n.,  holding  valid,  statute  making  railroad  ab- 
solutely liable  for  damages  to  property  from  fires;  Gaines  ▼.  Coates, 
51  Miss.  342,  holding  that  act  did  not  confer  upon  association  ex- 
clusive privilege  to  weigh  cotton;  Watson  Seminary  v.  Pike  Co. 
Court,  149  Mo.  70,  50  S.  W.  883,  holding  law,  reserving  right  to  re- 
peal charters,  applies  to  those  subsequently  granted,  which  are 
repealable,  though  law  is  subsequently  repealed;  St.  Louis  v.  Mo. 
R.  Co.,  13  Mo.  App.  531,  holding  that  ordinance  applied  to  exten- 
sion of  railroad;  State  v.  Eason,  114  N.  C.  792,  41  Am.  St  Rep.  813. 
19  S.  E.  89,  23  L.  R.  A.  524,  and  n.,  holding  that  jurisdiction  of 
municipality  extended  only  to  low-water  mark;  Bloom  v.  City  of 
Xenia,  32  Ohio  St  465,  holding  that  ordinance  was  improperly 
passed;  Ravenna  v.  Penn.  Co.,  45  Ohio  St  121,  12  N.  B.  446,  hold- 
ing that  municipality  had  no  power  to  compel  railroad  to  maintain 
watchman  at  street  crossing;  Markley  v.  Village,  58  Ohio  St  439, 
05  Am.  St  Rep.  778,  51  N.  E.  30,  holding  that  municipality  cannot 
acquire  land  for  the  purpose  of  donating  same  to  corporation  or 
person;  Parkhurst  v.  Capital  City  Ry.  Co.,  23  Or.  479,  32  Pac.  306, 
holding  that  general  grant  of  power  will  not  authorize  the  bestowing 
of  exclusive  privileges;  State  v.  Fiske,  9  R.  X.  95,  holding  void,  or- 
dinance licensing  certain  classes  of  vehicles;  Smith  v.  Town  of 
Westerly,  19  R.  I.  444,  35  Atl.  528,  holding  that  town  could  not 
grant  the  exclusive  use  of  public  highway  to  a  water  company; 
Williams  v.  Davidson,  43  Tex.  34,  holding  that  city  had  no  power 
to  grant  to  individuals  a  franchise  of  a  toll  bridge;  Logan  City  y. 
Buck,  3  Utah,  305,  2  Pac.  708,  holding  that  charter  of  city  did  not 
authorize  a  prohibition  law;  Kirkham  v.  Russell,  76  Va.  961.  holding 
invalid,  an  unreasonable  ordinance;  Roper  v.  McWhorter,  77  Va. 
219,  holding  that  board  of  supervisors  possessed  no  authority  to 
lease  ferries;  Whiting  v.  Town  of  West  Point  88  Va.  906,  29  Am. 
St  Rep.  751,  14  S.  E.  699,  15  L.  R.  A.  862,  and  n.,  municipality  au- 
thorized to  tax  all  property,  can  exempt  none;  Tacoma  Qas  &  B. 
L.  Co.  V.  Tacoma,  14  Wash.  291,  44  Pac.  656,  holding  that  munici- 
pality was  without  authority  to  regulate  the  price  of  gas;  Oshkosh 
City  R.  Co.  V.  Winnebago  Co.,  89  Wis.  437,  61  N.  W.  1108,  holding 
that  ordinance  did  not  authorize  a  special  assessment  upon  right  of 
way  of  street  car  company,  for  street  improvement  Cited  In  34 
Am.  Dec.  628,  629,  note  on  general  limitations  on  power  of  munici- 
pal corporations  to  pass  ordinances,  collecting  authorities. 

Cited  in  Lewis  v.  City  of  Newton,  75  Fed.  887,  defining  powers 
of  municipality.  Cited,  without  particular  application,  in  Camblos 
v.  Phila.,  etc.,  R.  R.  Co.,  4  Fed.  Cas.  1102,  and  Water-W.  Co.  ▼. 
Columbus,  48  Kan.  109,  28  Pac.  1101,  15  L.  R.  A.  358;  dissenting 
opinion,  Burdick  v.  Babcock,  31  Iowa,  573,  majority  holding  that 
school  directors  could  provide  rules  for  dismissal  of  tardy  pupils. 

Distinguished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U. 
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8.  18»  19  S.  Ot  84,  holding  that  stipulation  that  city  would  not 
erect  water-works  of  Its  own  during  the  life  of  the  contract,  did 
not  render  It  objectionable. 

Corporations.—  Any  ambiguity  in  terms  of  corporate  grants  must 
be  resolved  in  favor  of  public  and  against  right  or  privilege  claimed, 
p.  480. 

See  note  to  preceding  syllabus. 

23  How.  438-443,  16  L.  576.  CASTRO  v.  HENDRICKS. 

Public  lands. —  District  Court  is  empowered  under  act  of  1851 
to  settle  questions  of  a  judicial  nature  in  settlement  of  location  of 
grants  confirmed  to  individuals  in  California,  if  submitted  before 
the  issue  of  the  patent,  p.  442. 

Cited  and  principle  applied  In  United  States  v.  Yaca,  28  Fed.  Cas. 
356,  holding  survey  made  by  surveyor-general  after  confirmation  Is 
not  invalid  because  of  failure  to  file  mandate  from  Supreme  Court; 
United  States  v.  Rico,  27  Fed.  Cas.  807,  holding  District  Court  has 
no  jurisdiction  to  reverse  final  decree  establishing  validity  of  claim. 

Public  lands. —  In  proceedings  under  act  of  1851  for  the  settlement 
of  private  land  claims  in  California,  the  United  States  had  no  in- 
terest in  contests  between  persons  claiming  ex  post  facto  the  grant, 
p.  442. 

Cited  and  principle  applied  in  Hardy  v.  Harbin,  1  Sawy.  206,  F.  C. 
6,059,  holding  that  i>atentee  bis  shown  himself  to  be  entitled  to  a 
conveyance  by  the  United  States;  Hardy  v.  Harbin,  4  Sawy.  542, 
F.  C.  6,060,  holding  that  patent  under  Mexican  grant  does  not  affect 
any  equitable  relations  of  the  holders  of  subsequent  conveyances; 
Norton  v.  Meader,  4  Sawy.  616,  F.  C.  10,351,  holding  that  land 
commission  had  no  concern  with  what  transpired  after  sovereignty 
passed;  United  States  v.  Sanchez,  27  Fed:  Cas.  947,  holding  that  one 
claiming  title  to  confirmed  grant  may  enjoin  the  issuance  of  a  patent 
to  confirmee,  pending  suit;  Estrada  v.  Murphy,  19  Cal.  274,  holding 
that  holder  of  grant  issued  by  a  California  governor  without  ap- 
proval of  departmental  assembly,  or  juridical  possession,  cannot 
recover  against  confirmee  of  the  Federal  government  having  an  ap- 
proved survey.  Cited,  without  particular  application,  in  McMicken 
V.  United  States,  97  U.  S.  208,  24  L.  948. 

Public  lands. —  Commissioner  of  land  office  has  control  of  sub- 
ordinates making  surveys,  and  may  refuse  to  issue  patent  upon 
a  survey;  it  is  his  duty  to  do  so  when  the  survey  made  doeis  not 
conform  to  the  judicial  decree  settling  the  location  of  the  claimant's 
land,  p.  443. 

Cited  and  principle  applied  in  Bissell  v.  Henshaw,  1  Sawy.  561, 
562,  F.  C.  1,447,  holding  that  commissioner  of  general  land  office 
could  revise  or  set  aside  a  survey  made  by  United  States  surveyor- 
general;  Wythe  V.  Haskell,  3  Sawy.  579,  F.  C.  18,118,  holding  act  of 
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snryeyor-general  in  partitioning  donation  to  married  settlers  sub* 
Ject  to  superyision  of  commissioner  of  general  land  office;  Leroy 
▼.  Jamison,  3  Sawy.  384,  F.  C.  8,271,  reviewing  the  authority  of 
commissioner  of  general  land  office  over  survey;  United  States  v. 
De  Rodriguez,  7  Sawy.  634,  F.  C.  14,950,  discussing  power  of  courts 
to  reform  all  decrees  made  under  its  decrees,  when  alleged  to  be 
erroneous;  Johnson  v.  Van  Dyke,  20  GaL  229,  declaring  that  before 
act  of  1860  there  was  no  finality  to  survey  until  approved  by  com- 
missioner of  land  office;  as  also  in  Mahoney  y.  Van  Winkle,  33  Gal. 
457,  holding  same;  Sabicbi  v.  Aguilar,  43  Cal.  291,  holding  that  ap- 
proval of  survey  of  Mexican  grant  by  surveyor-general,  was  not 
final,  so  as  to  set  statute  of  limitations  in  motion. 

Miscellaneous.—  Gited,  but  not  In  point,  in  Salmon  ▼.  Symonds,  30 
GaL  307,  and  Wilson  v.  Gastro,  31  Gal.  439,  12  Am.  Dec.  567,  note. 

28  How.  443-446,  16  L.  579.  BELL  v.  CORPORATION  OF  VIGKS- 
BURG. 

Pleading. —  Plea  of  non  est  factum,  vrlthout  the  affidavit  re- 
quired by  it,  is  demurrable,  under  Mississippi  practice,  p.  444. 

Courts. —  Circuit  Court  may  adopt  the  State  practice  in  a  mat- 
ter of  pleading,  if  not  contrary  to  an  act  of  Congress,  p.  445. 

Ko  citations. 

28  How.  445-448,  16  L.  577,  FREDRICKSON  y.  STATB  OF  LOUIS- 
LANA. 

Treaty  with  Wurtemburg  guaranteeing  right  of  citizens  of  each 
country  to  dispose  of  property,  by  will  or  otherwise,  within  the 
limits  of  the  other,  without  discrimination,  is  not  violated  by  Louis- 
iana inheritance  tax  on  legacies  and  bequests  to  non-residents  of  the 
United  States,  since  it  equally  applies  to  a  non-resident  citizen  of 
Louisiana;  and  the  treaty  contemplates  dispositions  of  property 
by  foreign  residents,  not  by  citizens  to  foreigners,  p.  448. 

Gited  and  principle  applied  in  Opel  v.  Shoup,  100  Iowa,  421,  69 
N.  W.  562,  37  L.  R.  A.  586,  holding  that  case  to  be  vdthin  the  pro- 
visions of  the  treaty.  Gited,  without  particular  application,  in  Suc- 
cession of  Sala,  50  La.  Ann.  1021,  24  So.  678. 

Distinguished  in  Succession  of  Rixner,  48  La.  Ann.  562,  564,  19 
So.  601,  32  L.  R.  A.  188,  189,  and  n.,  holding  citizen  of  Italy  exempt 
from  inheritance  tax  on  property  situated  here  and  devised  by 
citizen  of  Italy. 

Taxation. —  Inheritance  tax  is  an  exercise  of  the  power  of  regu- 
lating the  transmission  of  property  by  last  vrtll  and  testament  or  by 
inheritance,  p.  447. 

Cited  and  principle  applied  in  State  v.  Alston,  94  Tenn.  681,  30 
S.  W.  751,  28  L.  R.  A.  180,  holding  that  legislature  can  impose  a 
privilege  tax  upon  the  right  of  succession. 
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23  How.  448-455,  16  L.  581,  WHITRIDGB  ▼.  DILL. 

Collision. —  Vessel  astern  in  open  sea,  sailing  faster  than  one 
ahead,  is  bound  to  adopt  the  necessary  precautions  to  avoid  a  colli- 
sion, p.  453. 

This  principle  has  been  cited  and  applied  in  The  Great  Republic, 
23  WalL  32,  23  L.  58,  holding  fast  steamer  overtaking  another 
liable  for  the  collision;  Simpson  v.  Spreckels,  8  Sawy.  230,  231,  13 
Fed.  94,  The  W.  H.  Clark,  5  Blss.  302,  F.  O.  17,482,  The  J.  Nixon  v. 
The  G^eorge  Lysle,  2  Fed.  259,  The  Charles  Morgan,  6  Fed.  914, 
Robinson  v.  Det  S.  Nav.  Co.,  73  Fed.  889,  43  TJ.  S.  App.  190,  de- 
creeing damages  against  vessel  overtaking  another  for  not  keep- 
ing out  of  her  way;  The  Steamboat  Narragansett,  5  Ben.  258,  F.  C. 
10,016,  holding  rear  vessel  liable,  since  she  should  have  stopped 
and  gone  astern;  The  City  of  Merida,  24  Fed.  234,  though  vessel 
ahead  failed  to  exhibit  light  required  by  statute,  overtaking  ves- 
sel must  show  use  of  reasonable  diligence;  The  F.  &  P.  M.  No.  2,  36 
Fed.  271,  holding  that  propeller  should  have  stopped  until  channel 
was  known  to  be  clear.  Cited,  without  particular  application,  in 
The  Commodore  Jones,  25  Fed.  509. 

Distinguished  in  The  Cayuga,  14  Wall.  275,  20  L.  829,  The  Auranla 
and  The  Republic,  29  Fed.  105,  holding  rule  not  applicable  where 
ships  are  running  on  intersecting  lines;  The  Grace  Girdler,  7  Wall. 
202,  19  L.  116,  and  The  City  of  Macon,  47  Fed.  924,  where  leading 
vessel  suddenly  changed  to  a  course  across  the  bows  of  the  one 
following;  The  Yacht  Clytie,  10  Ben.  601,  F.  C.  2,913,  holding  over- 
taking vessel  was  Justified  in  holding  her  reach,  relying  upon  the 
other  to  shorten  her  tack. 

Collision. —  Vessel  is  at  fault  for  not  having  a  sufficient  lookout, 
when  the  only  lookout  is  so  busily  engaged  in  shifting  sails  that 
he  does  not  discover  approaching  vessel,  p.  453. 

Cited  and  principle  applied  in  The  Colorado,  91  U.  S.  699,  23 
L.  382,  holding  propeller  having  only  one  lookout  on  dark  night 
responsible  for  disaster;  Killain  v.  The  Schooner  Eri,  3  Cliff.  461, 
F.  C.  7,765,  holding  vessel  in  fault  for  not  having  a  properly  sta- 
tioned lookout,  as  also  in  The  Steamer  Ancon,  6  Sawy.  123,  F.  C. 
348,  The  Steamer  J.  W.  Bverman,  2  Hughes,  20,  F.  C.  7,591  and  The 
Leland,  19  Fed.  776,  holding  same.  Cited  in  75  Am.  Dec.  605,  note 
on  duty  of  vessel  to  keep  competent  and  vigilant  lookout,  collecting 
cases. 

23  How.  455-457,  23  L.  580,  JENKINS  v.  BANNING. 

Appeal  and  error. —  Motions  to  amend  mere  formal  defects  in 
pleadings  are  always  addressed  to  the  court's  discretion,  and  their 
allowance  Is  never  the  subject  of  error,  p.  457. 

Cited  and  principle  applied  in  Cook  v.  Burnley,  11  Wall.  676,  20 
L.  86,  holding  application  to  inferior  court  to  supply  a  lost  record 
is  not  a  subject  for  writ  of  error. 
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Appeal  and  error. —  Where  writ  of  error  appears  to  have  been 
sued  out  for  delay,  damages  equal  to  10  per  centum  per  annum  on 
amount  of  judgment  will  be  awarded,  p.  457. 

23  How.  457-464,  16  L.  584,  DOB  v.  WILSON. 

Public  lands  — Indians.— Treaty  of  1832  with  Pottawatomie  In- 
dians, stipulating  that  certain  lands  were  to  be  reserved  for  certain 
of  the  tribe,  created  an  equitable  title  which  such  reservees  could 
convey  the  patent  thereafter  issued  to  the  reservees  Inured  to  the 
benefit  of  their  grantees,  pp.  463-^164. 

Cited  and  principle  applied  in  Crews  v.  Burcham,  1  Black,  356, 
357,  17  L.  92,  93,  holding  reservation  in  treaty  with  an  Indian  tribe 
of  a  quantity  of  land  to  be  selected  by  the  president  and  patented 
to  a  member  of  tribe  creates  an  equitable  estate  which  reservee 
may  sell,  as  also  in  Elwood  v.  Flannigan,  104  U.  S.  563,  26  L.  842, 
holding  same;  Ash-Kum  v.  Sorln,  10  Biss.  294,  8  Fed.  741,  holding 
wife  entitled  to  dower  though  patent  was  issued  subsequent  to  hus- 
band's death;  Meehan  v.  Jones,  70  Fed.  455,  holding  provision  in 
treaty  "  setting  apart "  land  for  individual  vested  title  in  reservee; 
Bhie-Jacket  v.  Commrs.  of  Johnson  Co.,  3  Kan.  355,  holding  that 
restriction  in  patent  was  not  a  limitation  on  title,  for  the  whole 
title  of  the  government  passed  by  the  patent;  Quinney  v.  Denney, 
18  Wis.  488,  holding  Indian  under  allotment  by  Congress  took  an 
equitable  title  which  he  could  convey.  Cited  in  83  Am.  Dec.  46S, 
note  on  land  patents  issued  to  decedent  or  to  heirs  of  decedent,  col- 
lecting authorities.  Cited,  without  particular  application,  in  Sumner 
V.  Coleman,  20  Ind.  490,  and  Dale  v.  Wilson,  20  Minn.  362. 

Distinguished  in  Prentice  v.  Stearns,  113  U.  S.  446,  447,  28  L.  1063, 
5  S.  Ct  553,  Prentice  v.  Nor.  Pac.  R.  Co.,  154  U.  S.  175,  38  L.  952,  14 
S.  Ct  1002,  and  Prentice  v.  Nor.  Pac.  R.  Co.,  43  Fed.  275,  where 
deed  from  Indian  chief  describes  land  by  metes  and  bounds,  and 
further  as  land  set  off  to  B.,  etc.,  it  does  not  convey  interest  of  chief 
in  land  actually  patented;  Nor.  Pac.  R.  Co.  v.  Hussey,  61  Fed.  234, 
15  U.  S.  App.  391,  holding  railroad  company  is  not  a  tenant  in 
common  with  United  States  in  lands  not  yet  surveyed. 

Public  lands  —  Indians. —  The  United  States  holds  the  ultimate 
title,  charged  with  the  right  of  undisturbed  occupancy  and  per- 
petual possession,  in  the  Indian  nation,  with  the  exclusive  power 
in  the  government  of  acquiring*  the  right,  p.  4G3. 

Cited  in  Veale  v.  Maynes,  23  Kan.  24,  declaring  that  the  govern- 
ment has  asserted  its  holding  of  the  fee,  and  recognized  the  Indian 
right  as  one  of  possession. 

Miscellaneous. —  Cited  to  point  that  Congress  has  no  constitutional 
right  to  interfere  with  rights  under  treaties,  except  in  cases  purely 
poUtical,  in  Holden  v.  Joy,  17  Wall.  247,  21  L.  535,  and  United 
States  V.  Reese,  5  DUL  409,  F.  C.  16,137. 
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23  How.  464-460,  16  L.  4»8,  UNITED  STATES  v.  OASTILLBRO. 

Public  lands.— OoTenxor  of  California  being  authorized  to  con- 
vey lands  with  assent  of  departmental  assembly,  his  conveyance 
without  that  consent  is  simply  void,  p.  466. 

Cited  and  principle  applied  in  United  States  v.  CastiUero,  2  Blaclc, 
202,  17  L.  391,  holding  that  no  title  can  be  acquired  to  mine  with- 
out a  registry. 

Public  lands  —  California  grants. —  Order  from  Mexican  gov- 
ernment to  governor  of  California  requiring  him  to  reserve  and 
grant  certain  lands  to  C,  leaves  nothing  to  governor,  but  the  minis- 
terial duty  of  obedience,  and  such  a  grant  did  not  require  assembly's 
ratification,  p.  469. 

Cited  to  this  point  in  United  States  y.  Fossatt,  25  Fed.  Cas.  1170, 
dissenting  opinion  of  United  States  v.  CastiUero,  2  Black,  338,  17 
L.  487. 

Distinguished  in  United  States  v.  CastiUero,  2  Black,  164,  17  L. 
378,  where  terms  of  despatch  directed  proceeding  to  be  "in  con- 
formity with  the  laws  upon  colonization.* 


t» 


23  How.  469-476,  16  L.  522,  VERY  v.  WATKINS. 

Evidence. —  Conversation  between  witness  and  co-surety  Is  not 
admissible  to  fix  UablUty  of  the  other  surety,  p.  473. 

Evidence. —  Paper  in  handwriting  of  deceased  surety  is  inad- 
missible against  his  co-surety  to  show  that  testimony  of  other  wit- 
nesses was  not  consistent  with  the  appraisement,  p.  473. 

Execution. —  It  cannot  be  impUed  that  levy  on  personal  prop- 
erty is  Incomplete,  because  property  levied  on  Is  left  where  it  was 
when  the  levy  was  made;  officer  may  confide  them  to  a  person  for 
safe-keeping,  p.  474. 

Cited  and  principle  appUed  in  Steers  v.  Daniel,  4  Fed.  696,  2 
Flipp.  814,  holding  that  marshal  need  not  take  actual  possession 
of  leasehold  or  machinery,  nor  keep  a  watchman  in  charge;  Powell 
V.  McKechnle,  3  Dak.  Ter.  324,  19  N.  W.  411,  to  constitute  a  vaUd 
levy  of  an  attachment  upon  personal  property,  officer  must  take 
actual  i>o8session  and  have  actual  control. 

Execution.—  Where  decree  adjudicates  the  ownership  of  property 
in  receiver's  hands  to  one  of  the  Utlgants,  the  receiver  henceforth 
holds  as  trustee  of  the  party,  although  there  has  been  no  formal 
discharge,  and  the  property  is  subject  to  attachment  by  such  party's 
creditors,  p.  475. 

Cited,  without  particular  application,  in  Baughman  v.  Superior 
Court,  72  Cal.  575,  14  Pac.  208. 

Beceivers.—  A  party  Utlgant  to  whom  property  in  receiver's  hands 
has  been  adjudicated,  must  accompany  his  demand  on  the  receiver 
therefor  with  a  certified  copy  of  the  court's  decree  of  award,  p.  475. 
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23  How.  476-477,  16  L.  470,  UNITED  STATES  v.  MURPHY. 

Public  lands.—  Sutter's  general  title  and  claims  founded  thereon 
In  California  are  invalid,  p.  477. 

Not  cited. 

23  How.  477-481,  16  L.  532,  CALLAN  ▼.  STATHAM. 

Praudulent  conTeyances.— Where  deed,  purporting  to  he  a  sale 
for  valuable  consideration,  is  attended  by  many  drcumstances  of 
suspicion,  such  as  vendor's  remaining  in  possession,  receiving  the 
rents  pending  suits  against  him,  and  absence  of  all  evidence  of 
attention  or  interest  by  the  v^idee,  the  payment  of  the  considera- 
tion must  be  satisfactorily  proved;  accordingly  in  a  case  where 
there  was  no  evidence  of  such  payment  beyond  an  averment  in  the 
pleading,  such  a  deed  was  held  fraudulent,  p.  480. 

Cited  and  principle  applied  in  Nickerson  v.  Meacham,  5  McCrary, 
11,  14  Fed.  886,  holding  party  relying  upon  defense  of  bona  fide 
purchaser  entitled  to  hold,  notwithstanding  a  prior  equity,  must 
prove  his  defense;  Neal  v.  Gregory,  19  Pla.  368,  where  vendor  re- 
tains possession  the  burden  is  on  party  asserting  the  payment  of 
consideration  to  prove  it;  Hoffer  v.  Gladden,  75  Ga.  539,  holding 
evidence  of  fraud  was  made,  and  verdict  was  justified;  Adams  v. 
Curtis,  137  Ind.  184,  36  N.  E.  1098,  refusing  to  disturb  judgment 
setting  aside  conveyance  as  fraudulent;  Schaferman  v.  O'Brien,  28 
Md.  576,  92  Am.  Dec.  712,  however  solemn  the  instrument  in  its 
formalities,  if  it  had  its  origin  in  fraud  it  is  a  nullity;  Zimmer  v. 
Miller,  64  Md.  301,  1  Atl.  860,  holding  that  facts  imposed  on  defend- 
ant the  onus  of  proving  a  sufficient  consideration  to  sustain  the 
validity  of  the  deed;  Le^s  v.  Llndley.  19  Mont  444,  48  Pac.  773, 
holding  wife  purchasing  from  her  husband  real  estate,  subject  to 
equitable  lien,  must  show  good  faith  and  want  of  notice;  Low  v. 
Wortman,  44  N.  J.  Bq.  201,  7  Atl.  659,  per  Bird,  V.  C,  case  holding 
that  conveyance  by  father  to  children  to  whom  he  was  justly  in- 
debted could  not  be  assailed  by  a  judgment  creditor;  Weber  v.  Roth- 
ohild,  15  Or.  391,  3  Am.  St.  Rep.  167,  15  Pac.  653,  when  a  fact  is 
more  particularly  within  the  knowledge  of  one  party,  the  burden 
of  proving  such  fact  is  on  him.  Cited  in  Tr^usch  v.  Ottenburg,  54 
Fed.  878,  6  U.  S.  App.  403,  dismissing  fraudulent  conveyances. 

Distinguished  in  Miller  v.  Finn,  1  Neb.  286,  287,  holding  mortgage 
to  secure  a  sum  certain,  and  future  advances  duly  recorded,  and 
by  regular  proceedings  foreclosed,  is  not  fraudulent  as  to  creditors. 

23  How.  481-484.  16  L.  429,  CLIFTON  v.  SHELDON. 

Appeal  and  error.— Where  admiralty  decreed  against  two  claim- 
ants, whose  rights  were  distinct,  for  $583.84  and  $1,754.22,  re- 
spectively, appeal  of  one  claimant  was  dismissed  for  lack  of  juris- 
dictional amount,  p.  484. 

Cited  and  principle  applied  in  Gibson  v.  Shufeldt,  122  U.  S.  32,  30 
L.  1085,  7  S.  Ct  1068,  holding  that  Supreme  Court  had  no  jurlsdlc- 
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tion  of  an  appeal  by  defendants,  except  as  to  those  plaintlfiFs  who 
had  recovered  more  than  $5,000  each;  Merrill  v.  Petty,  16  Wall.  345, 
21  L.  501,  holding  court  without  Jurisdiction,  the  decree  being  for 
less  than  $2,000.  Cited,  without  being  specially  applied,  In  Davie 
V.  Heyward,  33  Fed.  94. 

Appeal  and  error.—  Where  decree  is  rendered  jointly  against  two 
claimants  for  freight,  both  should  join  in  appeal,  p.  484. 

Cited  and  principle  applied  in  Estis  v.  Trabue,  128  U.  S.  230,  32 
L.  438,  9  S.  Ct  60,  dismissing  case  where  sureties  did  not  join  in 
writ  of  error,  and  there  was  no  proper  summons  and  severance. 

Miscellaneous.— Miscited  in  Nickerson  y.  Meacham,  5  McCrary, 
11,  14  Fed.  886. 

23  How.  484-487,  16  L.  471,  GREEN  v.  CUSTARD. 

Pleading.— Methods  of  pleading  introduced  by  Texas  Code,  com- 
mented on  and  criticised,  p.  486. 
Cited  to  this  point  in  Fami  v.  Tesson,  1  Black,  315,  17  L.  69. 

BemoTal  of  causes.- Massachusetts  citizen  sued  in  Texas  court 
by  Texas  citizen  may  remove  cause  to  Federal  court,  notwithstand- 
ing that  the  suit  was  on  a  note  and  not  originally  suable  in  the 
Circuit  Court  under  the  eleventh  section  of  the  judiciary  act,  p.  487. 

Cited  and  principle  applied  in  Claflin  v.  Commonwealth  Ins.  Co., 
110  17.  S.  91,  28  li.  79,  3  S.  Ct.  510,  holding  that  restriction  upon  the 
commencement  suits  contained  in  section  1,  chapter  137,  act  of  1875, 
does  not  apply  to  removal  of  suits  under  section  2;  Mex.  Nat  R.  R. 
V.  Davidson,  157  U.  S.  207,  39  L.  675,  15  S.  Ct  565,  holding  under 
section  2  of  act  of  1887,  as  corrected  by  act  of  1888,  the  jurisdiction 
of  Circuit  Court,  on  removal  by  defendant  of  an  action  from  a 
State  court,  is  limited  to  such  suits  as  might  have  been  brought  in 
that  court  under  the  first  section;  Hobby  v.  Allison,  13  Fed.  402, 
holding  same  as  last  cited  case;  Lawton  v.  Blitch,  30  Fed.  642, 
where  suit  has  been  removed  from  State  court,  consent  of  parties 
cannot  authorize  court  to  remand  it;  Whellan  v.  N.  Y.,  etc.,  R.  Co., 
35  Fed.  862,  1  L.  R.  A.  73,  and  n.,  holding  that  existence  or  non- 
existence of  "prejudice"  may  be  shown  by  ex  parte  affidavit  of 
defendant  seeking  removal;  Goldey  v.  Morning  News,  156  TJ.  S.  523, 
39  L.  519,  15  S.  Ct  561,  holding  that  defendant  by  filing  petition  for 
removal,  does  not  necessarily  waive  right  to  insist  that  court  had 
not  acquired  Jurisdiction  of  his  person;  Draper  v.  Springport  21 
Blatchf.  243,  15  Fed.  331,  stating  that  under  the  old  system  of 
pleading  the  issue  of  citizenship  could  only  be  presented  by  plea  in 
abatement;  Kansas  City  &  T.  R.  Co.  v.  Interstate  Lumber  Co., 
37  Fed.  6,  holding  defendant  may  waive  restriction  as  to  the  place 
of  bringing  suit,  it  being  in  the  nature  of  a  personal  privilege;  Mc- 
bermott  v.  Chicago  &  N.  W.  Ry.  Co.,  38  Fed.  532,  3  L.  R.  A.  457, 
holding  right  to  removal  of  cause  under  local  prejudice  clause  of  act 
of  1888,  is  not  dependent  on  the  amount  involved;  Tug  River  C.  & 
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S.  Co.  V.  Brigel,  86  Fed.  822,  holding  Jurisdiction  of  Federal  court 
unaffected  by  subsequent  amendment  of  pleadings;  Ex  parte  Jones, 
66  Ala.  205,  and  Indianapolis,  etc.,  R.  W.  CJo.  v.  Risley,  50  Ind.  65, 
holding  Jurisdiction  unaffected  by  changes  of  domicile  after  com- 
mencement of  suit,  as  also  In  Laird  v.  Railroad,  55  N.  H.  379,  20 
Am.  Rep.  219,  holding  same. 

23  How.  487-491,  16  L.  515,  CORPORATION  OF  NEW  YORK  v. 
RANSOM. 

Patents.— Plaintiff  In  case  for  infringement  of  patent,  not  fur- 
nishing any  proof  upon  which  to  found  a  calculation  of  actual  dam- 
age, is  entitled  only  to  nominal  damages,  p.  489. 

Cited  and  principle  applied  in  Root  v.  Railway  Co.,  105  U.  S.  197, 
26  L.  978,  holding  that  bill  in  equity  for  a  naked  account  of  profits 
and  damages  against  an  infringer  of  a  patent  cannot  be  sustained; 
Dobson  V.  Hartford  Carpet  Co.,  114  U.  S.  445,  29  L.  179,  5  S.  Ct 
948,  holding  it  improper  to  award  plaintiff  the  sum  per  yard  which 
he  made  as  profit,  defendant  having  made  no  profits;  Tilghman  v. 
Proctor,  125  U.  S.  144,  31  L.  666,  8  S.  Ct  898,  holding  patentee  is  not 
limited  to  the  amount  of  license  fees  as  damages;  Rude  v.  Westeott, 
130  U.  S.  167,  32  L.  895,  9  S.  Ct  469,  holding  that  conjectural  esti- 
mates of  injury  founded  ui>on  no  specific  data,  furnish  no  legal 
ground  for  recovery  of  specific  damages;  Boesch  v.  Graff,  133  U.  S. 
706,  33  L.  791,  10  S.  Ct  381,  holding  that  plaintiff  in  suit  for  in- 
fringement must  furnish  data  by  which  actual  damages  may  be  cal- 
culated; Burdett  v.  Bstey,  19  Blatchf.  6,  3  Fed.  571,  holding  in- 
fringers liable  for  profits  actually  received  by  them  after  the  time  to 
which  the  patent  was  antedated;  Burdell  v.  Denig,  4  Fed.  Cas.  698, 
allowing  only  nominal  damages  where  plaintiff  offered  no  testimony 
to  show  what  proportion  his  mechanism  bore  to  the  other  parts  of 
the  machine;  Bell  v.  U.  S.  Stamping  Co.,  32  Fed.  551,  holding  that 
revised  statutes  of  United  States,  sections  4919,  4921,  do  not  au- 
thorize an  award  of  damages  to  infringer  without  satisfactory 
proof;  Royer  v.  Shultz  B.  Co.,  45  Fed.  52,  allowing  nominal  dam- 
ages, in  absence  of  proof  as  to  profits  lost  by  patentee);  Kirk  v. 
Du  Bois,  46  Fed.  487,  holding  that  infringer  is  liable  only  for  profits 
clearly  shown  to  have  been  actually  realized.  Cited,  without  being 
particularly  applied,  in  Perry  v.  Coming,  6  Blatchf.  136,  F.  C.  11,003, 
and  Creamer  v.  Bowers,  35  Fed.  208. 

Distinguished  in  Campbell  v.  New  York,  81  Fed.  185,  holding 
chiefs  of  fire  department  competent  witnesses  on  question  of  sav- 
ings from  patented  device; 

Patents.—  Where  profit  of  patentee  is  derived  neither  from  exclu- 
sive use  nor  monopoly  of  making  it,  his  actual  damage  is  price  at 
which  the  article  sells,  with  interest,  p.  489. 

Cited  and  principle  applied  in  Rude  v.  Westeott,  130  U.  S.  165,  32 
L.  894,  9  S.  Ct  468,  In  order  to  make  price  of  licenses  a  measure  of 
damages  against  infringers,  the  sales  must  be  common. 
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23  How.  491-495,  16  L.  516,  MOREWOOD  v.  BNEQUIST. 

Admiralty.— Charter-parties  and  contracts  of  affreightment  are 
maritime  contracts  within  the  true  meaning  of  the  Constitution  and 
act  of  Congress,  and  cognizable  in  Courts  of  Admiralty  by  process 
in  rem  or  personam,  pp.  493-494. 

This  principle  has  been  uniformly  followed:  Insurance  Co.  y.  Dun- 
ham, 11  Wall.  28,  20  L.  98,  holding  contract  of  marine  insurance 
is  within  admiralty  Jurisdiction;  The  Pauline,  1  Biss.  398,  F.  C. 
10,848,  holding  executory  contract  for  transportation,  or  for  the 
service  of  a  vessel  is  cognizable  in  admiralty;  The  Williams,  i 
Brown,  215,  223,  F.  C.  17,710,  holding  contract  for  hire  of  tug  en- 
forceable In  rem;  The  Monte  A.,  12  Fed.  336,  The  J.  F.  Warner,  22 
Fed,  345,  and  The  Queen  of  the  Pacific,  61  Fed.  214,  holding  same 
as  cited  case;  The  Gilbert  Knapp,  37  Fed.  211,  212,  holding  that 
contract  for  services  of  stevedore  is  a  maritime  contract;  City  of 
Milwaukee  v.  The  Curtis,  37  Fed.  706,  3  L.  R.  A.  713,  and  n.,  holding 
Court  of  Admiralty  has  no  Jurisdiction  of  libel  in  rem  against  vessel 
for  damage  to  a  swinging  bridge  over  river;  National  Bd.  of  Marine 
Underwriters  v.  Melchers,  45  Fed.  645,  holding  admiralty  has  Juris- 
diction of  foreign  attachment  in  suit  against  owner  of  vessel  to  re- 
cover balance  on  an  average  adjustment  Cited,  without  particular 
application,  in  The  Scotia,  35  Fed.  908.  Cited  in  32  Am.  Dec.  68, 
note  on  territorial  limits  of  admiralty  Jurisdiction,  reviewing  au- 
thorities. 

Admiralty.—  A  contract  to  build  a  ship  is  not  maritime,  p.  494. 

Cited  and  followed  in  Edwards  v.  Elliott,  21  Wall.  556,  22  L.  492, 
13  Am.  Rep.  275,  and  Young  v.  The  Ship  Orpheus,  2  Cliff.  38,  F.  C. 
18,169,  holding  that  a  maritime  lien  does  not  arise  on  a  contract  to 
furnish  materials  for  building  a  ship,  as  also  in  The  Count  de 
Lesseps,  17  Fed.  461,  holding  same;  Wilson  v.  Lawrence,  82  N.  Y. 
411,  holding  that  contract  for  sails  was  not  maritime;  In  re  Glen- 
mont,  32  Fed.  704.  and  In  re  Glenmont,  34  Fed.  403,  holding  that 
original  construction  of  boat  contemplated  all  materials  necessary 
to  make  the  vessel  serviceable;  dissenting  opinion.  The  Lottawanna, 
21  Wall.  592,  22  L.  667,  reasserting  rule. 

Appeal  and  error.—  Supreme  Court  will  not  reverse  decree  of  Cir- 
cuit Court  merely  upon  a  doubt  created  by  conflicting  testimony, 
p.  495. 

Followed  in  Stuart  v.  Hayden,  169  U.  S.  14,  42  L.  643,  18  S.  Ct 
278,  and  Compania  La  Flecha  v.  Brauer,  168  U.  S.  123,  42  L.  406.  18 
S.  Ct  17,  following  concurrent  decisions  of  lower. courts  upon  a 
question  of  fact  not  clearly  shown  to  be  erroneous;  Ottenberg  v. 
Corner,  76  Fed.  266,  40  U.  S.  App.  320,  34  L.  B.  A.  622,  upholding 
finding  of  trial  court 
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23  How.  495-498,  16  L.  472,  YOUTZ  v.  UNITED  STATES. 

Public  lands  —  Calif omia  grants.— Where  grant  was  of  "two 
leagnies,  more  or  less,"  according  to  designated  boundaries,  "the 
surplus  to  remain  for  the  nation,  for  its  uses,"  grantee  only  acquires 
two  leagues,  p.  497. 

Distinguished  In  United  States  v.  D'Agulrre,  1  Wall.  316,  17  L. 
597,  holding  that  words  "five  leagues,  more  or  less,"  were  not  a 
limitation  upon  the  quantity  solicited,  but  an  estimate  of  the  ex- 
tent of  the  surplus. 

23  How.  499-500,  16  L.  474,  UNITED    STATES    V.  HEIRS    OP 
BERREYESA. 

Public  lands.— Calif omia  grant  confirmed,  but  no  direction 
given  for  Its  location;  in  case  of  difficulty  in  the  location  of  the 
grant,  it  was  held  that  appellee  might  invoke  the  aid  of  court  be- 
low, p.  500. 

Cited  in  De  Guyer  v.  Banning,  167  U.  S.  738,  42  L.  345,  17  S.  Ct 
942,  holding  that  District  Court  had  power  to  have  Its  decree  exe- 
cuted, and  could  order  a  new  survey;  United  States  v.  De  Rod- 
riguez, 7  Sawy.  634,  F.  C.  14,950,  holding  that  survey  should  be 
made  to  conform  to  decree,  except  that  on  the  east  It  must  follow 
established  division  line;  dissenting  opinion.  The  Fossat  case,  2 
Wall.  721,  17  L.  753,  majority  holding  that  survey  must  conform 
to  decree  of  confirmation. 

23  How.  500-503,  16  L.  411,  G  RIDLEY  v.  WYNANT. 

Husband  and  wife. —  There  is  no  incapacity  in  a  married  woman 
to  become  a  trustee,  and  she  can  execute  a  power  without  the 
co-operation  of  her  husband,  p.  502. 

Cited  and  principle  applied  in  Witters  v.  Sowles,  24  Blatchf .  559. 
82  Fed.  136.  holding  valid  transfer  of  stock  from  executor  to  his 
wife;  Harden  v.  Darwin,  66  Ala.  61,  and  Harden  v.  Darwin,  77  Ala. 
480,  holding  that  married  woman  may  be  declared  a  trustee  in  in- 
vitum,  even  In  favor  of  her  husband;  Steams  v.  Fraleigh,  39  Pla. 
615,  23  So.  22,  39  L.  R.  A.  708,  holding  that  under  power  given 
wife  to  appoint  a  trustee,  instead  of  one  named  in  trust  deed  of 
husband,  upon  certain  events  happening,  she  may  appoint  her 
husband. 

Vendor  and  purchaser. —  Fact  that  conveyance  to  a  married 
woman  at  the  instance  of  her  son-in-law  was  a  fraud  upon  his 
creditors,  does  not  give  her  heirs  a  right  to  control  the  title  of  an 
Innocent  purchaser  for  value  from  her,  p.  503. 

23  How.  503-605,  16  L.  412,  GRIDLEY  v.  WESTBROOK. 

Appeal  and  error. —  Though  proceedings  in  equity  case,  removed 
from  State  court,  are  framed  under  code  practice,  Supreme  Court 
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will  adjudicate  the  questions,  if  the  matter  in  dispute  can  be  as- 
certained from  the  pleadings  and  proofs,  p.  504. 

Husband  and  wife. —  There  Is  no  Incapacity  in  a  married  woman 
to  become  a  trustee,  and  she  can  execute  a  power  without  the  co- 
operation of  her  husband,  p.  505. 

Cited  and  principle  applied  in  Witters  y.  Sowles,  24  Blatchf .  659, 
32  Fed.  136,  holding  valid  transfer  of  stock  from  his  executor  to  his 
wife;  Stearns  v.  Fralelgh,  39  Fla.  615,  23  So.  22,  39  L.  B.  A.  708,  hold- 
ing that  under  power  given  wife  to  appoint  a  trustee.  Instead  of 
one  named  in  trust  deed  of  husband,  upon  certain  events  happening, 
she  may  appoint  her  husband. 

23  How.  505-^16,  16  L.  556,  STATE  OF  ALABAMA  V.  STATB  OF 
GBORGIA. 

Boundaries. —  The  bed  of  a  river,  fixed  by  grant  as  a  boundary, 
Includes  that  portion  of  its  soil  which  Is  alternately  covered  and 
left  bare  by  the  water,  and  which  is  adequate  to  contain  it  at  its 
average  stage  during  the  entire  year,  without  reference  to  freshets 
or  droughts,  p.  515. 

Cited  and  principle  applied  in  People  v.  Bd.  of  Supervisors,  125 
IlL  26,  17  N.  B.  154,  declaring  that  low-water  mark  is  not  the  bank 
of  the  stream;  Oamden  v.  Creel,  4  W.  Va.  367,  declaring  that  line 
should  be  run  along  south  bank  of  river,  the  same  distance  from  the 
water,  when  at  ordinary  stage. 

States. —  Ownership  of  soil  and  jurisdiction  of  the  bed  of  the 
river  Chattahoochee,  is  in  Georgia  and  not  Alabama,  p.  515. 

Cited  in  Shlvely  v.  Bowlby,  152  U.  S.  25,  38  L.  341,  14  S.  Ct  557, 
discussing  rules  of  several  States  as  to  ownership  of  lands  bound- 
ing navigable  waters.  Cited,  without  particular  application,  in  J.  S. 
Keator  L.  Co.  v.  St  Croix  Boom  Corp.,  72  Wis.  91,  7  Am.  St  Bep. 
855,  38  N.  W.  540,  and  Boston  v.  Blchardson,  13  Allen,  157. 

Miscellaneous. —  Cited  to  point,  that  Supreme  Court  has  jurisdic- 
tion of  controversy  between  States  as  to  boundary,  in  Virginia  v. 
West  Virginia,  11  Wall.  55,  20  L.  71,  holding  that  Supreme  Court 
has  original  jurisdiction  of  controversies  between  States  concerning 
their  boundaries,  as  also  in  United  States  v.  Texas,  143  IT.  S.  640, 
648,  36  L.  291,  294,  12  S.  Ct  491,  494,  holding  same;  also  cited  in 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  242,  8  S.  Ct  1373, 
without  particular  application. 

Cited,  without  particular  application,  in  J.  S.  Keator  L.  Co.  v.  St 
Croix  Boom  Corp.,  72  Wis.  99,  7  Am.  St  Rep.  862,  38  N.  W.  544. 

Cited  in  4  Am.  Dec.  159,  n. 

23  How.  515-4S43,  16  L.  545,  LUCO  v.  UNITED  STATES. 

Evidence. —  In  this  case  photographic  copies  of  records  were  ad- 
mitted as  evidence,  p.  54L 
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Cited  and  relied  npon  as  precedent  in  Wilson  v.  United  States, 
162  U.  S.  621,  40  L.  1006,  16  S.  Gt  809,  admitting  picture  of  mar- 
dered  man  on  question  of  identity;  Ebom  v.  Zimpelman,  47  Tex. 
520,  26  Am.  Rep.  817,  holding  that  photographic  copy  can  only 
be  used  as  a  secondary  evidence;  Crane  v.  Dexter,  5  Wash.  481,  32 
Pac  224,  rejecting  photographs,  where  disputed  signature  and  many 
genuines  one  were  in  court 

Public  landB.—  Oallf  omia  grant  purporting  to  be  signed  by  Gov- 
ernor Pico  held  a  forgery  where  the  signature  differed  from  those 
found  elsewhere  in  the  archives,  p.  541. 

Cited  in  United  States  v.  Roland,  27  Fed.  Cas.  882,  reasserting 
rule. 

Public  lands.—  California  land  grant  not  noted  in  the  registers, 
or  found  among  the  archives,  will  not  be  received  as  genuine  by  the 
courts,  p.  543. 

Cited  and  principle  applied  in  United  States  v.  Castro,  24  How. 
351,  16  L.  661,  and  Bouldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  569, 
holding  same  as  cited  case;  Romero  v.  United  States,  1  WalL  745, 
17  L.  633,  refusing  to  confirm  greuit,  though  parol  evidence  was 
very  strong;  Roland  v.  United  States,  7  Wall.  747,  19  L.  185,  hold- 
ing grant  insufficient  on  archive  papers,  not  helped  by  papers  pro- 
duced by  claimant;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  10,  13  U.  S. 
App.  248,  and  United  States  v.  Pico,  27  Fed.  Cas.  532,  holding  evi- 
dence insufficient  to  establish  grant;  United  States  v.  Brown,  24  Fed. 
Cas.  1261,  rejecting  claim  in  absence  of  testimony  from  the  ar- 
chives. 

Public  lands  —  California  grants. —  Owing  to  weakness  of 
memory  with  regard  to  dates  of  grants  signed  by  them,  the  testi- 
mony of  late  officers  of  Mexico  cannot  be  received  to  contradict 
the  public  records,  or  to  establish  a  title,  p.  543. 

Cited  and  principle  applied  in  Palmer  v.  United  States,  24  How. 
128,  16  L.  610,  holding  that  evidence  showed  grant  to  be  fraudulent; 
Davis  V.  Cal.  Powder- Worlts,  84  Cal.  624,  626,  24  Pac.  389,  refusing 
to  disturb  a  finding  against  grant,  when  testimony  was  of  a  sus- 
picious character. 

Miscellaneous. —  Cited  to  point  that  Mexican  archives  will  be 
Judicially  noticed,  in  Owen  v.  Presidio  Min.  Co.,  61  Fed.  18,  13  U.  S. 
App.  248.  Cited,  without  any  6x>eclal  application,  in  Rush  v.  Casey, 
39  Cal.  342. 
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